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STATE OF GOUTH CAROLINA )

) IW THE COURT OF CCMMON PLEAS
COUNLTY OF RICHLAND ) 79~-CP=-40-0671

State of South Carolina,
ox relatione Daniel R. McLeod,
Attorney General,

Plaintiff,

MASTER'S
IINAL ORDER

- -

Richard C. Vhiteside, J. Louils
Moseley, Jr., and Southeastern
Energy Systems, Inc.,

Defendants.
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This is an action brought by the State of Sou€hsTafclina,:~
)

» - 3 - v - t’_ - "’)_‘
on the relation of its Attorney General, Daniel R. Mceod, —
A S
A ) . . . IR
alleging that the Defendants have committed unfair traq%ﬁgra;zlces

under provisions ¢f §39-5-10 et.seqg., 1975 Code of Lawé.of South
Carolina.(s. . Unfair Trade Practices Act) bv selling devices,
known as Tightwads and Energymizers, representing that they would
save energy, without sufficient substantiating basis that the
devices would in fact save electrical erneragy, and that such devices
do not in fact save any energy. Further, the Plaintiff allcged

in its Complaint that the Defendants operated under false and
misleading corporate names and that such conduct also constituted

deceptive acts under the South Carolina Unfair Trade Practices

Act. Finally, the Pleintiff contends that the Defendant, J. Lcuis

[N

Moseley, Jr., failed to respond to an investigative demand serve
on him pursuant to §39-5-70, 1976 Code of Laws of South Caroline,
and thus it is entitled to relief as provided in §32-3-100, 1975
Code of Laws of South Carolina.

The Answer of the Defendant, Richard C. Whiteside, general-
ly denies the allegations of the Plaintiff's Complaint. Hez fur-
ther claims that he was simply an investor in the Defendant's
Southeastern Energy Systems, Inc., and that his liability in this

matter is limited toc that of a stockholder. The Answer ¢f the

~

Defendants, J. Louis loseley, Jr., and Socutheastern Enercy
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'Stems, c., essentlially amounts to a genc
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Defendants were ordered to appear before the Honcrable William P.

s
-
~

Donelan, Special Circuit Judge, to show cause, if any they cou
why they should not be enjoined tempcrarily, pending a hearing

on the merits of the case, from continuing the business practices

alleged by Plaintiff *o be unfair and deceptive trade practices.
By Order dated April 26, 1979, Judge Donelan granted Plaintifi's
request Icor a temporary injunction, wherein he enjcined the

Defencants from making any representations or otherwise implyving
that the devices xnown as the Energymizers and the Tightwads (or
any other similar product or transient voltage surge suropressor)

are new or unique inventions, or can reduce the amcunt of elec-

ot

ricity consumed, or otherwise save perscons mcney on their elec-

Q

ricity bills. These Defendants were also enjoined by said Order

Y
L
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from making any solicitations, retail sales, sales of distributor-
ships, or otherwise, doing any business in Energymizers, Tichtwads,
or any similar product or transient voltgage surge surpressor, and
were ordered to retain in their possession, control and custody,
all such devices until the further order of the Court.

By an earlier Order, Judge Donelan had required Defendant

Moseley to answer in full the Investigative Demand of the Plaintiff

f¥e]

Thereafter, a seccnd Order was issued by the Court on May 22, 137
which again directed Defencdant Moseley to produce various records
for inspection and copying. The latter Order coverad wvarious
documents that had not been produced by Defendant Moseley in
response to the Civil Investigative Demand.

When the case came before this Court for trial, Plaintiff
consented to a voluntary nonsuit as to Defendant Whiteside for
its third cause of action. A motion by Plaintiff to amend
Paragraph 7 of its Complaint to include the sale of the product

known as "Energymizer" was granted by the Court. The Court a2iso

the individual Defendants acted only as acents of Defendan=t
Corporaticon.

This matter was referred to me by Order of the Honcrable
Rocdnev A. Peeples, dated January 14, 1981. Althcugh, such Crder

o7 Reference did not refer the matter tc me for entry ol a ifinal



South Caroclina Code of Laws for
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pursudant to $15-31-17,
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the parties s+tipulated at the first reference

cn March 11, 1981, that the undersigned shall enter a final Order

in this cause in accordancs with above recited Code
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This matter was heard before me during all or portions of

3

some ten days and if the testimonv covering such hearings were

tyved, it would consist of several hundreds of pages cof Transcrice.
The parties, howevar, stipulated and agreed at the last r=ference

May 5, 1981, that the undersigned could enter his Order in

this case prior toc the transcription of this testimcony, pursuant

to §13-321-80, South Carolina Code of Laws for 1976.

There were numercus Moticns made during the trial by

)

-

Defendant

u

to dismiss the action on various Jrourds, to include,
but not limited to the unconstituticnality of the South

Unfair Trade Practices Act: the selective nature of the prose-

1

cution of ‘the instant action against the Defendants; the prose-

cution of instant action violates an agreement bv Plaintiff with

Defendants that this case would be stayed until the South Carolina
Surpreme Court hears a similar action involving different parties
Court of Cocmmon

arising out of tnhe Greenville, South Carolina,

Pleas; that the investigation and prosecution of the matter by
the Scuth Carolina Attorney General was unfair, unconstitutional
and improper, in that the Plaintiff's Cffice investigated and now

prosecutes the matter. All such Motions to Dismiss were denied

by the undersigned, except for the guestion of the constitution-
ality cf the statute. The undersigned reserved ruling on the
unconstitutionality guestion for disposition in this Order,

FINDINGS OF FACT

1. Eariy in March, 1978, Defendants HMoseley and Whiteside

5 Greenville, South Carsclina, to talk to Mrs. Dottie

Mr. Leonard Brown, who were owners and/or asscciated
1

9

ith a corporation by the name of Energymizsr Systems of America,

Inc. As a result c¢f that or subseguent visits, Defendants
Moseley and Whiteside entered into an agreement with Enercymizer

-
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ne. (hereafter Energymizer Systems) t©3 32

This wventure wWaias

"Tranchise Agreement” dated
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March 14, 1978. The Agreement gave to Scutheastern Ener
> gy

Systems, Inc., the right to sell the energymizer unit within

1
certalin gecgraphical areas of South Carolina for a 5-year pericd.
After execution of this Agreement, Defendants Moseley and Thitesiie

began selling the energymizer unit, doing business as Southeastern
Energy Svstems, Inc., the latter part of March 1978.
. That on or about May 18, 1978, the Defendant, Richard
C. wWhitesid=, incorporated a entity by the name cof Southeastern
Znergy Svstems, Inc. (hereafter Southeastern). According to the
Corporation's Articles of Incorporation, Mr. Whiteside was the
onlyv incorporator, however, the testimony clearly shows that the
ceorporation was cwned from its incepticon by both Defendants,
Whiceside and Moseley.

3. One of the initial questions for a determination is
the extent of participation of the Defendants, Moseley and White-

side, in the operation and af

.

fairs of the corporaticn. While Mr.
Whiteside contends that he was only an investor in Southeastern,

the evidence reflects that he was the only incorporator of the

L

business; that he paid the $5,000.00 franchise fee to Energvmizaer
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Systems; that he signed checks on the corporate account and pa

e

certain expenses of the corporation; that he travelled to the
home office of Energymizer Systems in Greenville on several
occasions to obtain literature and evaluate potential sales of
the energymizer unit; that he and Mr. loseley sold ensrgvnizer
units prior to the time the corporation, Southeastern became a
legal entity; that he got involived in hiring practices and
problems associated with salesmen of Southeastern; that he
attended the home show and demonstrated the device; that he

vith customers who had complaints relative to units sold;
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that he discussed dealerships and franchise arrangements with

™
n

sotential dealers, and sub franchisees of Southeastern; that he
participated in the dacision to commit substantial funds o the
corporation to the purchase of an airplane; and engacged in cther
matters that certainly point beyond a mere invester in the
corporaticn.

1 Note, while Scutheastern Lnergy Systems, Inc. was not then

e T4 ~ . - oo - .
a valid enticy, 1t was a part



4. Defendant Moseley testified that while he ran the
day-to-day operation ¢f Southeastern and made policy decisions,
he made no effort to conceal his activities from Whiteside. 1In
fact, Moselev describes their relationship as being one of mutual

~rust and confidence. Whiteside admits he knew that Moseley

5 1Y

used corporate funds for his »ersonal living expenses. Frcm the
admissions of Defendants znd the testimony and evidence before me,
I am convinced that Whiteside had knowledge of most major corporate
decisions and was consulted on them. Therefore, I find as fact
that Defendants Moseley and Whiteside were both "controlling
perscns” o©f foutheastern and both participated in the policy
making and running of the ccrporation.

5. Initially, the Defendant, Southeastern Energy Systems,
Inc., was a territorial franchises/dealer ¢f the Energvmizer icr
Energymizer Systems. However, Southeastern later became a naticnal
distrihbutor for the Energymizer. Thereafter, Southeastern solici-
ted and cbtained *territorial dealerships for the Energymizer unit.

6. The focal point of this case 15 whether the products
Energymizer and Tichtwad as sold or offered for sale by Defendants
were capable cof performing as represented in sales and promotional
literature. [From the large Juantity of sales and promotional
documents submitted into evidence, the Court has no difficulty
determining what representations were made by Defendants as to
the performance to be expected by a purchaser. The essence of
the claims made by Defendants for their products was that they
acted as SUPpPressors of transient voltage surges. The parties tcC
this action are in agreement as to the existence and nature of
such surges. They differ as to what effect transient voltages
surges have on the watthour meter which measures electricity
consumption and whether any such devices can reduce the amcunt
of electricity consumed in a residence. .

7. In the courss of selling or offering for sale the
Energvmizer and Tightwad units, I £ind that the Defendants, their
agents, distributors, and sales people made numerous afrfirmative

claims for the products, both directlv and indirectlv {(through the

th
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izallv, I f£ird +that Defendants

use cof brochures, etc.). Speci
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regprese d the following:

3



{aj That "Elactrical voltage surce uring peak use
rericds cause electrical heat bulld-up within the home wiring,
Zlectrical vcltage 3urges are caused oy abnormal amocunts o7 niagh
voltage entering the home electrical system. Each time surge
voltaqes pass through the watthour meter, the rotatinc disk will

"Junp” or speed up for a short time due to increased current.

TIGHTWAD limits voltage to a maximum of 130 volts on
each 230 volt circuilt.

In the average home, power surges up ko 6,000 volts
cause aprliances to operate ocutside their dazsignated tolerancs
and to burn out.

PCWER SURGE (TRANSIEVT)--Increase of vcltage beirg
transmittsd throuch main power lines and ar2s of a xery prief
duration, measured bv milliseconds.

Each time sarﬁe VOLtde pass through the watt-hour meter,
the rotating disk "jumps" or speeds up for a short time due to
increased current. 3Some experts say these surges can range up
to 12,000 volts, but normally range up to 6,000 volts, there is
no se+ agreement because voltage varies in alx location. There
is no established number of vcltage surges, however, 1in some
cases they average 16 to 20 per second. (VOLTAGE SURGES INCREASE
DURING PEAK USLE PERICDS.)

The real "cost" factor does not occur until thes
rass through the junction box and enter into the home wi
system. RKemembering that the main power line i1s normally a very
large age wire, 6,000 volt surges will not cause a heat
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; however, the average hcome 1s wired normally with
600 volt wire. (Some homes are wired with 300 volt wires.)
Electrical surges cause electrical heat build-up or resistance
within the home wiring. ince the wiring l=zading into and out

of the watthour meter is a conductive device, this hea*t build-up
or resistance from thne smaller home wiring will conduct backward
into your watthour meter. Now, Xnowing tha* the watthour meter
operates on heat and electromagnetism, vou can see how transient
surges cause the increased consumption of kilowatt hours."” CI. to
the Energymizer anc Tightwad Brochures.

{b) That the use of the Energymizer and Tightwad units
would result in a savings of 10 to 40 percent reduction on the
Tightwad and 13 to 40 percent on the Energymiczer in kilowatt haur
usage over a 90-day pericd as compared with the same billing
period of the previous year.

{c) That the use of the Energymizer and Tightwad can
significantly improve the operating efficiency of electrical
appliances and equipment, particularly electrical motcors and
that this increased efficiency will result in reduced operating
costs to *he consumer. Defendants further represented that bv
thus improving the efficiency of electrical eguipment, such
gadgets will promote electrical svstem efficiency and reduce the
energy normally used by such appliances by fifteen to forty
percent,

8. I further find that in additicn to saving the home-

1 ine

I

cwner money by removing transient vcltage surges from the ;
other "Energymizer" products were represented as saving the

purchaser money by taking the RF current and static electricicy

O
th
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power lines. Some orf the units being sold or cfiered for sale

timers witn them, These timers cut o electricity to

fol
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pliances such as a hot water heater for a portion of the dav.

Other units were sold or offered for sale withcut any such timing
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1 claims by Defendant

-t

3. Plaintiff takes issue with a
; b} I3 ~ I = 3
as to the effect that the removal of transient voltage surges
from power lines have cn the watt-hcur meter and the savings to

its position Plaintiff

Hh

be realized therefrom. In support o
called Dr. Rufus rellers, a professor of electrical engineerin
at the University of Scuth Carolina, as an exgert witness o

1

v abcut transient voltage surge sSuUppressors as enerqgy

rh

testi
saving devices. During his testimony, he reviewed the repre-
sentations made for the Energymizer and Tightwad as energy sav
devices. Hs advised the Court in unequivccal terms that such
devices do not operate as energy savers. While acknowledging

rs served
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electrical devices, DOr. raellers stated that surge suppressors

s

ina

~hat

protective function for some hcusehold

are readily available at electrical supply stcres for a fraction

1

of the price being asked by Defendants for the Energymizer and

Tightwad.

10. Dr. Fellers specifically refuted the representations
that transient voltage surges speed up the watt-hcur meter to anv
measurable degree. He stated that the surges are of such short
duration {(measured in milliseconds) that the watt-hour meter
probably is incapable cof registering them. Unless registered on
the meter, the surges would obviously have no impact upon the
amount of electricity consumed for which the consumer is billed.
He further testified that even if measured, the surges would
increase a hcocusehold with an average bill of $100.00 per mcnth
by about 1 cent. He noted that even 1f such surges could be
registered on the meter, they are already past the meter before
the suppresscr remcves them Zrom the line. Further, accoxdinz o
Dr. Fellers, neither static electricity nor RF current can be
measured on a watt-nour meter. Thus, their removal from a cowar
line would nave no effect upon the electricity bill of a consumer.
Dr. Fellers lixkewise denied that transient wveltage surges cause
any heat buildup cn wiring in a home that 1s concducted backward

from the home into *the meter. as Defendants contend.



timers. The savings, however, would come entirely from the
timer and not frcm the surge suppressor itself. 3Such timers,
ne stated, are readily available on the market at a fraction of
the price being asked for the "Energymizer"” and "Tightwad.®
12. A demonstrator board used by Defendants in the
sale and prcmotion of the "Energymizer"” was admitted into evidence
by Plaintiff. This board has mounted on it a watt-hour meter,
a control switch, and an electrical outlet connected to a green

rectangular box with the "Energyvmizer" label on it. Dr. Fellers

~testified that he had examined this board and conducted a test

on it. He stated that when connected to electrical current, he

th

ound that by turning on the control switch which engaged the

box marked "Energymizer", the supply of electric current was cut
approximately one-half. Accordingly, the disc in the watt-hour
meter would appreciably slow down its revoluticons. Operating on

only half power, upon being connected to the outlet, any electrical

~appliances would be destroyed, severely damaged or perform half

as efficiently as on full current, according to Dr. Fellers. Such
a demonstration would have no relationship to the actual perform-
ance of a surge suppressing device such as the "Eneragymizer" or
"Tightwad."

13. Defendants Whiteside and Moseley concede that they
are not electrical engineers, nor, knowledgeable in the maXe-un and
operation of electrical mechanisms. Both Moseley and Whiteside
testified that they were verbally told and presented literature
by both Ms. Irvin and Mr. Brown that supported the performance
claims of the devices. From the admissions, testimony and other
evidence before the Court, the Defendant Whiteside appears to
have adopted without guestion the representations made for the
products by their inventor and manufacturer, Leonard Brown. It [s
indeed noteworthy that Mr. Brown appeared at every hearing during
the course of the trial, but, never testified for the Defendants.
On the other hand, it was evident to the Court that Mr. Brown

freely conferred with Defendants and Counsel during trial and

materially assisted with *the defense.
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to the representations and literature
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claimeca to have been receilved by Defendants, Mr., Moselev claims

to have alsc made an independent investigation by talking to

rh

several purchasers of the devices; calling a Dr. Hershfield in
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i fornia, (who purpor+tedly 1s an advocate of surge suppressors)

mencing sale of subject devices was uvnavailable at trial. Mr.
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Mcselay did attempt to introduce a study into evidence tha
relied on, yet the study was dated subsequent to the time

Cefendants commenced business. The undersigned notes that due

(a2

to several things that occurred at trial, *o include this matter,

wn

the credibility of Mr, Moseley is

(1)
[

eriously guestioned by this

Court.

th

15. Both Plaintiff and Defendants preasented the testi-

.

mony of several lay witnesses, scme of which testified that they

thought the device saved some energy while others said it didn't.
Further; over the objection of the Defendant, the Plaintiff
presented to the Court a mail survey conducted by Plaintiff's
emplcyees of purchasers of the energymizer device. The Defendants
jected to the methods utilized and the persons who conducted

b
the survey and especially pointed out the possible bias of the

makers of the survey. Although, there is room to question the

results of the survey, the survey showed that at time c¢f takirg,

few purchasers believed that the energymizer saved energy and
generally the survey showed widespread dissatisfaction with the
device.

16. I find there are many variables in the average

house or business and that it would be difficult for a layman to

determine 1f the Tightwad or Energvmizer actualily reduced
electricity consumpticn, absent a controlled environment. Thus,

I cannot give much credence to the testimony of these lay
witnesses, given the non-scientific nature of consumer okbserva-
tions and the failure of their testimony to establish that the

. . -
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effects they observed after installing the devices were in ract
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24. Therc appears tc be little, 1if any, dispute between
the parties herein as to the number c¢f sales of "Energymizer"

units made by Defendants. While the "Tigh+wad" was offered for

sale, 1t appears that no actual sales were made. From the ad-

[o))

mission of Defendants and the testimony and evidence before o=,
I find as fact that Defendants so0old at retail approximately &0
units to individual consumers at a price of approximately $400.

I farther £ind as fact that Defendants sold at wholesale some

80 units to Mr. Frank Garner for approximately $11,500. and 13
units to Mr. Ike Oates for approximately $3,000.

25. Sales and promoticnal literature received into
evidence indicate that Defendants used the names "Tightwad

1

Systems of America, Inc." and "Energy Savers of South Carolina,
Inc." The Defendants admit the genuineness of this literature
and further admit that no such corporations ever existed. It

s *their contentions that these corporations were gcing to be

B

(=R

chartergd, however, Defendants never operated or transacted any
business under %the names of "Tightwad Systems of America, Inc.,”
nor "Energy Savers of South Carolina, Inc.”

26. Most of the sales efforts involiving the Energymizer
were conducted by Defendants Moseley and VWhiteside under the
name Southeastern Energy Systems, Inc. However, the admissions,
testimony and evidence before the Court indicate that the
ceorporate Defendant was a corporation in name only. Few corpo-
rate records ever appear to have been maintained. Defendant
Moseley unconvincingly told the Court that some records had

been "stolen out of his car." He is guite vague, however, as
to precisely what was taken. He also stated at trial that
certain records were in a warehouse, but insvection of that
warehouse by Plaintiff's attorneys proved unavailing. In fact,
the cnly corporate records of which there is actual proof are
the cormorate checkbooks.

27. The individual Defendants also appear somewhat

confused and uncertain as to which offices they held in South-

eastern. Their tes+timony is ambiguous as to who held various
cffices in the corporation and who were the corpcrate direchors.

There appears to have never been any formal stockholders or
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irectors meetings. Accordingly, there are no corporate minutes

88

able. Defendant Mocseley ackncwledges using the corporate

bt

vai
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bank acccunts to pay bills for which he, and not the corperation,
was liable. In fact, a review of the bank records indicate a
proncunced pattern of abuse of corporate funds by Mr. Moseley.
Thérefore, I find as fact that Defendant Mcseley operated
Southeastern withcut regard to corporate formalities. As to
Defendant Whiteside, the uncdersigned granted during trial his
motion Zfor a non=-sult as to allegaticons relative tc plercing the
corporate vell and/or personal liability based on a2 disregard of

tles,

*_J‘

cerporate formal

=3

28. Another factual determination recuired to be made

by this Ccurt relates to Defendant Moseley and nis allege

Py
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ure to respond to a Civil Investigative Demand (CID) 1issuec

poa

fai
by the Plaintiff Attorney General. Cefendant lloseley does not
ispute service of the CID upon him. Rather, he argues that he
was given '‘an extension of time in which to respond to it. Plain-
tiff ackhowledges that an extension was granted from the criginal
cdue date until Januarv 2, 1979, C(Correspondence between ccunsel
for Plaintiff and the attorney then representing Moseley verifies
this. Mr. Moseley admits that no written extension was given him
bevond that date. He insists, however, that Plaintiff's couns=l
orally granted him an indefinite extension sometime between
Christmas of 1378 and New Year's Day of 1979. UNo credible exula-
nation 1is given by !loseley as to why any extensicn bevond January

2, 1373, is not in writing as was the criginal extension.

AT}

This issue was indirectly placsd before Judge Donelan

~Q
a

f

in his earlier hearings on the temporary relief being sought by

pril 26, 1979, he ncted the stipula-

J4

Plaintiff, In his Order cof :

ticn of the parties that Moseley made no response to the CID

€
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until March 20, 1979. He Zound as fact that !Mcseley 4id

A1
ot

petition the Court to review or set aside the CID until after

the response was due., The issue was also indirectly pefore

Judge Decnelan on llay 22, 1379, on a Rule to Show Cause why Defenc-
ant Moseley shcoculd not be held in contempt of Court Zcor his fail-

ure to respond fully 2o the CID as directed by the Court on

dar=sh 15, 197%. OCn May 22, 1979, he crdered Moseley to provide



various records to Plaintiff which had earlier been

30. The testimony and conduct of Defendant XMoseley

convincas this Court that he has consistently attempted to evade

pre-trial discovery in a most cbstinate and obdurate At

varicus times he indicated in the course of this litigation

the corcorate records were being held by his accountant, by
Court,

by the Attorney General's Cifice or in a warehouse.

h

of this proved to be true. Further, even during

this trial, Mr. Moseley produced records such as his power

and a purported study of transient voltage surge suppressors
which he had consistently refused to produce in response

or mre-trial discovery.

Moselev's fliprant attitude

Orders of this Court is blatant and obvicus. Accordingly,
that Defendant Mcseley xnowingly and willfully

refused or failed to respond timely to the CID served upon him
by the Atforney General.

and after com-

31. I further find that in March, 1379,

mencement of this artion, Defendant Whiteside sold to Defendant
Moseley all his interest in Defendant Southeastern for the sum
of $3,000.00.

CONCLUSIONS OF LAW

1. The South Carolina Unfair Trade Practices Act (UTPA)

ty
h

hods of

t

provides in §33-5-20(a), S.C. CODE, 1976, that unfair me

¥
t

competiticn and unfair or deceptive acts or practices in the

conduct of any trade or commerce are unlawful. the UTPA defines

"trade" and "commerce" as including:

"[Tlhe advertising, offering for
sale, sale or distribution of any
services and any property, tangible
or intangible, real, personal or
mixed, and any other article,
commodity or thing of value wherever
situate, and shall include any trade
or commerce directly or indirectly
affecting the people of this State.”

§39-5-10(b) S§.C. CODE, 1976.
Courts are tc be guided by interpretations given by the Federal

the Federal Courts as to what constitutes

urfair methods of ccmpetition and unfailr or deceptive acts oOr

+rade §39-5-20(b), S.C.

-
cr

commerce.




2. Under the FTC Acct,as interpreted by federal law, intent
to deceive is not necessary to be proven by the Plaintiff. An
allegation of the use of an unfair trade practice mav be predi-
cated upon the retention or benefits resulting from an innocent

misrepresentation. 55 AM. JUR. 2d, MONOPOLIES Restraints of Trads

and Unfair Trade Practices §741. It is the capacity to deceive

and not actual deception that the Courts look to to determine if

the practice was unfair or deceptive. Geodman vs. Federal Trade

Commission (CA9) 244 F2d 584,

3. In this action, voluminocus testimony has been taken
and numerous documents submitted into evidence. Yet, there is
no evidence whatsoever of any credible efforts by Defendants to
substantiate the capabilities of the "Energymizer" and "Tirhiwad"
to perform as represented. They ccnducted no tests, compiled no
statistics and utilized no independent experts to verifv the
claims they were making for their procducts. Under the FTC case
law, it 1s well established that the making of claims which are
not substantiated by reasonable proof is an unfalr or deceptive

act., Firestone Tire and Rubber Co. wv. FTC, 481 F. 2d 24¢ at 249

£ff (5th Cir. 1973), cert. denied, 414 U.S. 112 (1973). In

FPirestone, the Court upheld FTC findings that regardless cof the
possible truth of claims being made, the failure to substantiate
them was an unfair and deceptive act. Further, the argument that
there is no deception if unsubstantiated claims are later proved
to be true has been rejected by the federal courts. See Jav

Norris, Inc. v. FTC, 568 F. 24 1244 (2nd Cir. 1979), cert. denied

444 U.S5. %80 (1%8380). 1In accerd with the decision of the federal

courts as cited herein, I conclude as a matter of law that the

making of unsubstantiated claims of energy savings by Defendants
for the "Energynizer" and "Tightwad"” is an unfair or deceptive

act or practice in trade and commerce.

4. No only were the claims advanced by Defendants Ior
their products unsubstantiated but the testimony and evidence
hefore me showed them to be untrue. The "Energymizer" and

"Tightwad" were sold and/or offered for sale to the public as

energy saving Zdevices. In an era of ever rising energy costs,
“he appeal of these w»roducts to the cconsumer is obvious. TYet,

the represcntations made by Defencdants have no reascnable 2asis
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rcduct has hesn compared o a

in fac=. An advertisement Of a

e

cassport for the complete truthfulness of the statements con-

r1974). It 1s not the duty of the Purchaser toc be suspect o

3

+he2 honesty ©f those with whom h2 *ransacts business. Caveat

Standard Zducation Society, 302 ULS. 112 at 116 (1337)., Accord-

ingly, I conclude as a matter of law that the sale or ofifering

for sale by Defendants of the "Energymizer" and "Tightwad" is
' an unfair or deceptive act or practice in trade and commerce

5. Defendants Whiteside and Mcselev owned, dominated

and managed Southeastern. The only apparent svidence that a

cerporation ever existed 1s the corporate charter and checkbeook
in evidence before the Court. It would indeed be unfair and

unjust to immunize the indiwvidual Defendants behind a corporation
! for responsibility for their actions solelvy because thev cbtained
a corporate charter and opened a bank account prior Lo engaging
tive trade practices. When individuals behind
though no corporation exists, they may

ntable for activities conducted under the

TC v. Standard Education Societv, 302 U.3.

112 (1937) and Consumer Sales Corp. v, FTC, 198 F. 2d 404 (2nd

Cir. 1975). Further, the controlling persocns of a corporation
cannct pbury their heads in the sanrd and ciose thesir eves to
actions being taken under the corporate name and thus evade

liability for actions ostensibly taken by the corporation. See

United States v. Bestline Products Ccro, et al., 412 F. Supp.

754 (N.D. Cal. 1976). Such persons cannct seek tc reap benefits
o from activities undertaken in the corporation's name and, at the
same time, aveid all responsizility f£or such activities, Thera-

v
<

fore, I conclude as a matter of law that Defendants Whiteside and

liable
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name of Southeastern.
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actions under 1ts zrovisicrs in the Court ¢f Common Pleas. Amony



the powers

Re]

ranted tc the Court is the power to restrain by
injunction the use of unfair and deceptive trade practices. The
Court 1is further empowered to make such additional orders or
judgments as mav be necessary to restore to persons sutffering
ascertainable loss thrcugh the use of unfair and deceptive :rads
practices the money or property lost thereby. In addition, the
Court issuing any injunction shall award to the State the reason-
able cecsts incurred in bringing the action. §39-5-50, 1876 CODE
of Laws of S. C.

7. The UTPA in clear and unambiguous terms gives this
Court authority, and the power to not only halt the commission
of ZIZurther unfair and deceptive trade practices, but also the
power to remedy injuries sustained by any person from the emnlov-
ment of such practices. I, therefore, conclude as a matter of
law that this Court can and should issue a mandatory injunction
which will be sufficient in scope to insure that the public will
never again be threatened by Defendants engaging in similar
unfair and deceptive trade practices, and further conclude that,

as a matter of law, this Court in accordance with mandatory

provisions of the UTPA must award to the State its reasonable
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8, I conclude that the Court shoulld reiject the Plaintit
reguest that all purchasers of the devices must be refunded the
purchase price of the devices. While §39-5-50(b) would permit
the underszigned to enter such an Order, I do not consider it
"necessarv" in light of §39-5-140, which gives such persons a

=
Zor

cause of acticon for damages for such practices and provides
attorney fees and triple damages, 1f willfulness is found by the

Court. I do ceonclilude that Defendants should be regquired to

th
by

1

furnisn Plainti attornevs a complete list of every person that

W

they have =ver 1d these devices to. Such list to be furnished

[
O

th

within 30 days Ifrxcm date of this Order and the PlaintifI shall

thereafter, forward toc such persons a copy 02 this Order.

3 - -~ 5 P Pt s
9, The UTPA directs the Courts in censtcruing unfalr
methods of competition and unialr or deceritive actis or practlces
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} ) This directive relate
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Cemmission Act, (1S ULS.C. 45(a) (
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2termining the sgsubstantive as
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cnly to s ¢of actions brought

o

under the UTPA. It has no bearing or relationship to the ovro-

edural aspects of such acticons. Rather, the UTPA specifies

9]

procedures and remedies in such actions.
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10. Defencants argue that this Court must be guided v

“he FT7 Act in determining ncot only what i3 an unfair trade

practice but also what remedies may be availakle to the State

«

<

In particular, they argue tha:t civil penalties should not be
assessed unless a party has viclated a cease and desist order or
an intunction. Thelr position 1s totally without merit. Firs:,
“he UTPA does unot authcerize the issuance ¢f cease and desist

orders py the Attornev General or any chther administrative agency.

Secondly, 1t authcrizes the Courts to impose civil pernalties of

{

up to $3,000. per violaticn while at the same time authorizin

¥9}

civil penalties of up to $15,000. for violation of anv injunction
issued under its provisions. See, §39-5-100 §.C. CODE 1976.
Clearly, an order or injunction is not a condition precedent to
the levying of civil penalties by the Court.

11. Refore levying a civil penalty, however, the Ccur:

must £ind that any person who used anv method, act or practice

in violation of the UTPA acted willfully in doing so. See,

‘b

§35-5-110(a) (b) S.C. CCDE 1976. A willful violation is define

as occurring when the party "knew or should have Kknown" that the

k=]
(O nd

[N

conduct in cquestion was an unfair or deceptive trade rract

joa
D

See, §39-53-110(c)y S.C. CODE 1976. Willfullness implies ¢

3 <~

conscious or knowing Zdoing of an act and an absence of

Here I cannot find that Defendant wWhiteside did not act in gcod
faith in his participation in +the sale oI tihe sublest devices and

considering iiis invelvement in the sales end o2f “he cperatiocn,
that he knew or should have xnown the rspresentation relati

the devices were unfalr or decsptive. I find otherwise as tcC

U]

Moseley for the evidence shows that he was intimately invelved in

the sales and did in fact maxe misrepresenta-ions himself.

]

12. While Defendan:t Moseley tes:tified he conducited hils



“ne UTPA. Therefore, I conclude as a matter c¢f law that the
Defendant Moselev's conduct was a willful wviolation of th
and that hes should be fined the sum of $2,500.00 for such wiil

-

13. I further conclude as a matter of

law that Plaintif
has nct shcwn by credible evidenca =that Defendant or any one ~f
them viclated the UTPA by the use of cbn‘using and misleading
corporate names or that the term "Inc'" was used to indicats that
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and "Tightwads." They are unable to explain whv, i1f this argu

nent 1s to be accepted, ithere are purchasers who have noct, in

e
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spite of their efforts, received any refund. De
make false and deceptive claims for thelr products and remove
themselves from liability for the claims simply by offering a

to dissatisfied customers. See, Mentacn
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money-back guara

Jard and Co., v. FTC, 379 7.23 666 (1969/) and Capcn Water Co.,

st
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ment from Defendants would be tantamount to 1ifting the prohi-

bitions on false and deceptive advertising. Therefcre, I conc

Q

as a matter of law that the making cf false and deceptive clair

fcr a product is an unfair or deceptive act or practice in tra

or ccmmerce even though a monev=-back guarantee 1s gilven with th
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product,
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Moseley wnowing
to a Civil Investigative Demand (CID) served upen him. Section

Y jog VT < o T . — PP S Ty P 3
39-5-100 CCLDE provides that any gerscn served with = CID "shal
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v. F2C, 137 F©.24 516 (3rxrd CTir. 1938). To accept such an argu-
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Court petition and
was made by Defenda
A review 0f the eff
CID makes clear tha
conceal reievant in
ccurse of the civil
ants. Accordingly,

1S subject to and s

Section 35-3-10 et

\ne*e¢na«,vr Code) ,

Trade Practices Act,

vague and indefinit
Scuth Carclina Cons
Section 29-5-10, et
of the State and Fe
of the Staze Consti

*17. The ge
to enact legislatio

beyvond question. S

subsecuent Court order. No timely petition

Fh
O

nt Hoseley r reiief and none was gran:ad.

orts by the State to enforce compliance with

t Mcseley did indeed knowingly withhold or
formation from the Attorney General in thoe
investigation being conducted of +the Cerferi-
I conclude as a matter oI law that licselsy

hzll e assessed a civil penalty cf 3530.00.

commonly kncwn as the South Carclina iUnft

)
b
a|

(hereinafter UTPA) is unconstituticnally

e in wiolation of Article I, Zection 2 of :he
titutiorn. This Defendant also contends tha-
seg., ai30 violates the due process clauses

deral Constitutions and Article I, Secticn 14
tution relative to trial by Jurvyv.

neral power and authocrity of the legislature

n regulating the conduct of business 1is

ee e.g,, Gwvnette v, Mvers, 237 S.C. 1

S.E. 24 673 (1960);

308 (1560); Rose v.

State v. Langley, 236 3.C., 583, 115 S.E. 24

Harllee, 69 S.C. 523, 48 S.E. 541 (1904).

Indeed, legislative

erest

5.C. 75, 94 s.z. 2d

i8. A chal

3

acticn completely prohibiting the practice

been sustained against constitutional attack

ie proca2ss and egual prctection rights whers

is implicated Dantzler v. Callison, 230

177, appeal dismissed 352 U.S. 939, 77 8. Ct.

lenge based on vagueness is essentially 2

i.e., whether or not a statute contains

ise that persons will not realize what activi-

. E.g., Carpets 3' The Carload v. VWarren,

-

C.D. Wis. 1973). DXNormaliy, much greater

1. The Supreme (Court has implicitly reccgnized the constituticn-
ality of the act in State V. Fritz Waidner, Op. No. z11538, Feb.
25, 1980, Smith's Advance Sheets, Nc. 5 (1384) and State v.
dornblower, Toeo, Rhoades et al., Op. YMo. 21253, Jun=s 19, 13E5,
Smith's Adv Sheats No. 24 (1920;.
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latitude is permitted in remedial, as opposed Lo venal, s-atutes,

the latter reguiring strict construction. EZ.a., Mourning v.

#11
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ublications Service, Inc., 411 U.5. 2356 {1373). Txn

civil penalties does no* render a statutory

scheme z2nal. Id. See also, Peoole v. Witzerman, 105 Cal. Rentr

284 (18972).
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A proscribes "unfailr or deceptive acts or

practices in trad
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r ccmmerce." Section 39-5-20, Cocde., This
language 1s taken verbatim from Secticn 5 of the Federal Traie

Commissicn Act, 15 USC §45(a) (l), and has thus been with
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the federal level since 1938. The federal courts have es
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a substantial body of caselaw interpreting and giving substa
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0o the practical meaning of those terms. E.g., 25 am. Jur. 2d

O

lonopelies §§ 696-862 passinm. CE.,

Mt r——

epartment of Legal Afrfairs

v. Lee Pogers d/b/a American Hol.iday Association, 229 So. 2d

on, Inc., 501
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257 (Fla. 1976); State v. Reader's Digest

P. 2d 290 (Wash. 1972). Furthermore, in the regulation of busi-

1

ness, the use of ". . .phrases well enough known to enable those

exnected to use them to correctly apply them. . .will generally
be sustained against a charge of vacueness." State v. Reader's

Digest Association, Inc., supra, at 300. As the Washingtcn Court
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in Reader's Digest concluded ". . .the phrase
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metnods of competition' and 'unfair or decentive acts cr practl
have a sufficiently well established meaning in common law and
trade law. . .tc meet any ceonstitutional challenge of vagueness.

Id. at 301. See also, Sears, Roebuck and Company v. ITC, 233 r,

(7+h Cir. 1919%). In Sears the Seventh Circuit Court of Apzeals,
addressing the alleged unconstitutional vagueness of the phrase
"unfalr methods of competition" held
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latitude 1s permitted in remedial, as opposed. o venal, statutes,

the latter requiring strict constructicn., E.ag., Mourning v.

Pamilwv Publications 3ervice, Inc., 411 U.3. 35%€ (1373). The

mere inclusion of civil penalties does not render a statutory

scheme zanal. d. See also, Peoole v. Witzerman, 105 Cal. Reptr.

19. The UTPA czroscripes "unfair or deceptive acts or
practices in trade or ccmmerce.,”" Section 39-5-20, Ccie. This

larguage 1s taxen verbatim from Section 5 of the Federal Traile
Commissicon Act, 15 USC §45(a) (1), and has thus keen with us on
the federal level since 1938. The federal courts have estakblished
a substantial bodv of caselaw interoreting and giving substance
to the practical meaning of these terms. E.g., 55 Am. Jur. 2d

Monopolies §§ 6%6-859 vassim. CE£., Devartment of Legal Affairs

[ IS ROUR RSO ——

v. Lee Pcgers d/b/a American Holiday Association, 329 So. Zd
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£); State v. Reader's Digest Association, Inc., 5C1

P. 24 290 (wWash. 1972). Furthermore, in the regulation of busi-
ness, the use of ". . .phrases well encugh known to enable those
expected to use them to correctly apply them. . .will gensrally

be sustained against a charge cof vagueness." State v. Reader's

Digest Association, Inc., supra, at 300. As the Washington Court

in Reader's Digest concluded ". . .the phrases. . .'unfair

methods of competition' and 'unfair or decerntive acts or practlcss
have a sufficientiy well established meaning in ccmmon law and
trade law. . .to meet any ceonstitutional challenge of vaguerness.”

Id. at 301. See also, Sears, Roebuck 2nd Company v. FTC, 258 p.3’

(7¢h Cir. 191%9). In Sears thes Seventh Circuit Court of Anzeals,
addressing the alleged unconstitutional vaguerness of the ghrase
pel ! -

L

"unfair methods of competition" held

. . .the phrase is no more indefinite than "due
process of law." The general idea of that phrase
as it appears in Constitutions and statutes is
quite well known; but we have never encounterea
whﬂt pwrrfrted to be an all embracing scheduls

or vnd a spz2cific definition that would bar

the co,txxuing processes of judicial inclusion
and exciusicn based upcn accumulating experience.
I7 the expression "unfair methods of competition”
1s too uncertain for use, then under the sams
condemnation would fall the innuma* mle statutes
which oredicaze rights and prcochibizlions upcen
"unscund mindi", "undue influence", "unfzithiulness,”



unfair use”, "uniit for cultivation "unreascnacle
rzt2™’ "unjust disgcrimination®, and the like,
Thnis statute 1s remedial, and orders to csase and
desist are civil; but sven in c¢riminal law con-
victicns are ucheld on statutory vrohikbitions
oI "rebates or concessions'" or of "schemes to
defraud", without any schedule of acts or speciflc
Jefinition of Iforbidden conduct, Lhus leaving

the Courts free to condemn new and ingenicus wavs
that werz unkncwn when thes statutes were enactad,
Sears, Reoebuch and Companv v. FTC, at 2311.

considerations legislative condemnaticn of

"unfair and deceptive acts and practices.” Broad stasuicory lan-
lage 1z nacessary to a2ncompass a dynamic category cf coniuc:
Reference to rfederal cecisions interpreting the terms "unfair”
and "deceptive” in connecticon with the Federal Trade Commissicon

“hat while capable of def

rractices which are unfair or

},A
(@]

the speciii

Sperrvy-Hutchinson Co., 405 U.S. 233 (1972) ("unfair"), and
Zetall Credit Associaticn v. FTC, 300 F. 28 212 (4th Cir

("deceptive"),

joN

20. Inasmuch as sufficient notice c¢f the conduct

scribed by the U

intellicence reguired of those affected by such regulaticn
conclude that the 5.C. Unfair Trade Practices Act is suffl
definite t¢ withstand an attack based on alleged vagueness

~

Order of March 6, 1921, determined that Derfendants did nct

i

el o = - 7 Yy yme s - - &~ ~ - = 1

a right tc <Zrial by jury and further found that even 1I th
! B Y P - -~ .- -
were such a right, thne Defendants have walved that right.
anpeal has beo +a2lvon Ffrom Tiodoe Peenlies! Order
avpea. has be2h taxen Ircn Judge eeole CIGer.
- e o - N o~ o e Y -~ - - - 1 A

»f a marty a mode of trial to wnich e 13 entitled by law
appeaiable
willizZora
trhe czar=ie
oI =he fta
[aal *N - DAY
PR PO

ey

(8}
',4

ro-

TPA is prcvidad by case law and by the common

9]
3
(81

A

[

[



w

waiver by Defendants cf their right tc raise *he issue at this

time. I also concur with Judge FPeeples' conclusion :h

j6]

t right *o

a jury trial has been waived by Defendants and, therefcre, :the

@)
1]
Hy
ﬂ)

ndants shcould be precluded from raising the issue at this time.

IT IZ HERERY OPDERED, that the Defendants, J. Louls
Moseley, Jr., Richard C. Whiteside, and Scutheastern Znergy Systems

Inc., be enioined, permanently from making any representations

" or otherwissz implying that the Energymizer, the Tightwad, or anv

similar product or transient voltage surge suppressor 1s a nsaw ¢

s

unigue invention, or can reduce the amount of electricity cecnsumed,
or otherwise save persons money on their electricity bills.

IT IS FURTHER ORDERED, that the Defendants, J. Lculs

Moseley, Jr., Richard C. Whiteside, and Southeastern Enerqgy

Systems, Inc., be enjoined, permansntly from making any solicita-
tions, retail sales, sales of distributorships or from ctherwise

doing any business in Energymizers, Tightwads, or zany other

similar product or transient voltage surgas sugppressor either

directly or through their agents, distributcrs, salesperscns oOr
other representatives.

IT IS FURTHER ORDERED, that the Defendants, J. Louis
Moselev, Jr., and Richard C. Whiteside, kKeep and retain 1in their
possession, control, and custody any Energymizers; Tightwads, or

other similar product or transient voltage surge sSuppressor
presently in their possession cr control.

IT IS FURTHER ORDERED, that Defendant Moseley shail
forfeit and pay to the State of South Carclina‘'a civil penalty
of $2500.00 for his willful violaticn of Section 39-5-20 Cods
of Laws of 5.C., 1976.
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T IS FURTHIR ORDERED, that Defendants furnish Plaintiff'z

P

i

attorneys, a complete list of every person Or corporation they
have sold Energymizers or Tightwads to. Such list to be furnished
within 30 davs Irom date 0f this Orxder and Plaintiff is Crdered

to forward to zuch persons or corporations, a copy of this

} ) /;) )
'/.';\fijé/,”,} //7[//@(:6 YLl ‘.

/‘/;
~————JFASPER M. CURETON, MASTER IN ZQUITY

/
F@ﬁ/RICHLAND COUNTY

Columbia, South Carclina
//
July /7> , 1981.
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