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Y on couns=

}—

1 Obviously, I don't calendar these things. I ra

2 | let me know if you haven’'t bean able to work it out or to

& 3 ; A 5 Ty b e -
voul didn”t do £€73f you'rs leaving 1L Up £o o2 I trust trh=-z =

. ; i

3 St - 3 - 3 o . = o . - i

5 really no furchsr discovery nesced at tnls lacte date, rigr-° :
2 g ’

9 ' MS. RODRIGUEZ: There has been no expert discover,
10 and there was a --

1 THZ COURT: All expert discovery
12 | wichin 30 days from this date.

13 MS. RODRIGUEZ: Thank you.

14 THE CCURT: Put together an corder. That will be i-=

15 All other discovery is barred

16 MR. ROSEZNBERG: Your Honor, we have an outstandinc
;; 17 reguest Zor production cf documents &s to --

18 THZ COURT: Well, do whatever vyou have to do under

9 Il the law. I'm not dealing with that. I'm saying that all

1y
th

20 discovery 1is barred except for expert reports, and they’ll
21 furnished and exchanged ::ithin 30 days from this date. Anc, !

22

ST Gon ke kBT nltcdatr e

't furnish or exchange the reports within ::

qiE3

23 days from this date they will be barred from testifying. A:

)

24 he time of trial they’ll make a motion. ut that in the

25 ordsr. How's rchat?

N
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25

the extent th y
complied with any motions could be filed -
THE COURT Maks whataver --
MS. MOFFA -~ wichin that time?

myself clear, becauss I don’t want to nsar
M&. MOrFa Yeg, Your Honor
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have & right to rely on counsel to do it, and if you can‘t 2o
it let me know you can’t cc it and then I will do it for yeou =
I justc did now, and it tock less than 30 seconds

All right. 3Back to work. That problem is solved

This is a motion for summary judgment by t

e
’...J
U
[9)]
n
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rn

represants a

rent o own agreements with the defendant

o

of 19 of 1988, that’'s april

ne plaintiff as

int. The plainti

who entered int
since -- since !
New Jersey Consu

noces Plaintiff-’
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12
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19
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24
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Exhibits 21, 22, 23 and 24 appear to be newspaper articlas

(V8]

j
as such are not competent legal evidence undsr Rule 1:5-5 i
{

unless, of cour there may be something czntzinad there

n
(D

Defendant claims -- onh, the defandant’'s claim of

alleged discovery violations by the plaintiiZf have no relevz--

Pt

at this time. Defendant has rights for discovery violatic-.

)

any exist, and if they choose not to seek court assistancs :i-

that regard they cannot complain in an effocrc to block a mo=ia:

The defsndant seems to suggest thzt the previous

findings by Judge Weinberg in Gallagher versus Crown had ro

application to the matter of Robinson versus Thorn America.

Ya = yox oo & . - 3 X -
shape or form have pesn binding on Thorn America The

" < ; ) .
infersznce I think rteing that Thorn America wasn't involved :i-

I've reviewed a lot of depositions in connection wizH

is matter, and I found that Dawn versus Zobinson was ons --

oy

-
[

the cases dealt with on October 20th, 1995 zaznd Tnorn was

~

represented by Michael Vassalotti, of Brown Connery. He

intrcducad Mr. Dennis Dove, 1s 1it?

—

sometimes can't read —
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MR. ROSENBERG:

D-0-V-E?

~ 7
LM

ot

sure, Your Homor. I thirx

there was a lawyer named Dodds involved.

THE COURT: Okay -- who had besn admitted pre ho:o
vice in thé Robinson versus -- in the Robinson case, and '--
so, therefore, they were thers They argued and any findinz
that were made by Judge Weinberg, assuming I choose to adcoz

them, would be binding on Thorn

Now, what Thorn seeks to do 1is ths sane hing Crows
sought to do the last time and that was to re-litigate tha-z
which was previously decided by Judge Weinberg

Counsel for Thorn arguss that Judge Weinberg did n:zz
find rent to own agreements were coverad by R-I-S-2, RISA, =z-2
this is just not so Judge Weinberg specifically stated; z-2 I
quote, "It 1s my opinion that the rent to own is another
similar type instrumsnt and, therefore, 1is controlled with:i=
the sceope of the language of RISA." Based upon that finding o=
denied the motion for summary judgment.

n versus Continental Rails 292 New Jzrs=z;

241 the L

aw Divi

sion in 1

agreements are covered by the R

rent to own

ISA, and the basis of the

decision in Green in my humble opinion was contrary to wha:z

counsel argues;
iiperzlly const
literzal terms ¢

it was

that rem

edial legislation is to be

isn 1ts socizl purposes. Tn=
pirit of the legislation and
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. . . 558 y rmd e d e
3 frankly, admittced they didn’t comply with it In the pres=zn-
4 cass, howsver, counsel argues that even if RISA applies tha-
= 2 3 i s - S -, e L o = .

3 there ara material disputes of L&act wWltl raszact to allegsd

9 || don't pay a down payment. Wich respect to fess, officials !
10 fees, it'’s argued the cuscomers don’'t pay officials fees. [
11 Tc is claimed "That separate chargss are set for:h.“‘
12 It’'s claimed that thers is a dispute with respect to cash ¢rics
13 || and time price differential, but the fact is that no cash pr:icd
14 || has set forth so that’'s a violation, and no orime -- no

15 || price -- no time price differencial is set forth so this tcc :is

16 a violation.

17 The issue is nct what ths casa price should be, buz
18 racher whether one is sat forth at all. So that’'s a violatic-,

18 || and, likewise, the time price differentizal, once again, nons .=

D

i
<
1=
O
bt
W)
T
)4
O
b |
e
5
.
T
y
D

20

et forth so, therefore, it would b

0

21 issue 1is not what it should be, but iI none is set forcth th=an
22 obviously there is a violation.

23 It's interesting to note that Thorn argues that th=

ferential cannot include amounts attributable =2

J
by

24 time price di

Hé

25 this -- and I'm quoting now from counsel, because it’'s rathsr




The Court - Findings
L critical -- "The time price differential cannot include a—--:-- :

2 attributable to this bundle of values, speaking of inter a :=z.

é
3 || delivery and maincenance Well, these two items are adver-:. :-
“ |
as free, and if there are charges for che sama they cerczi-_ |
i
“ 3 . N .

5 aren’'t free so that's an admission that thsrs is a deceprc:i--= !

6 practice under CFA in that particular connsction." So, th:isz

too would be a violation in the failure to set forth any cas-

time price differentia

o]
[
™
0O
b
)
]
&7
)
|
g

n

The Court notes, although counssl Zor Thorn argus=
10 - : . . C B ey .
that there is no need to comply with RISA and there are
11 s w3 e = )= - & mn = i \ : .
questions of fact re compliance of RISA, a2t another point Lo

v -

V2 not made th

(b

12 « o by By
Lhs argument Lthey fres

13

i
|

technical disclosurss, and they characterizs it as "technic

14 disclosures, reguived by RISA," and I'm quoting that.
15 - SR : - , '
So, they nave admitted, therefore, at one point :i-

e
(!

16 thair argument that they haven’t complied. 3ut, be that zas

17 may, I do find specifically as a matter of fact that RISA =-=s
18 besr violated in that there was a failure o set forth a c=z=-
19 price. There was the failure to set forth the time price

20 differential. The lace fees were violations, because they war=

21 | $5 without regard to the amount of delinguency or period c:Z

-t

22 delinquency, and RISA limits the late fees to an amount no:

23 exceed $5 for each installment or $5, whichever is less an?s

24 defzult must be for ten days.

[ 1}

25 And, ths Court notes the "late Zzes" charged by




1 defendant do not comply with RISA S0 it dossn’'t matter wha-

in reality late fezss,
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3 ard they don’'t comply so tnhat’'s gnotnsxr arez of viglation.
A & > - = P T _ L . o
* The Court makes no finding as Lo any other allecgsd

n

vioclations under RISA, but with raspect to Cc

10 P T as violated the Consumer Fraud Act. Defendan-
rthe defendant has vioclated

11
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1

12 | pecauss the defendant’'s conduct would be regulated by RISA
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17 D
18

from t—ne presant case, doesn’t even stand IOX Lhe DPropositicnh

19 || 35 susgested. It’s a situacion involving the public, and I'=

20 not g¢oing to go into detail with respect to that other than Iz
21 obserwve that it‘s clearly distinguishable.

22 Likewise, with respect to the i1nsurance industry,

23 || hospital industry and second mortgages, there are cases, Y&S,
24 | that do indicate thar those industries are sc heavily regu_zts

1

25 || tha:z the Consumer Fraud Ac: would have no application.
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newspaper articles would be
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Now, 1f they’'re suppose
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rtised then obviously char
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mislead which is important.
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would s
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false pretense and

{4

those require proof of
defendant
of course, is unimportant.
Certainly, if admitting --
in face,

11y, advertising something is

charged for, that deces have the capacity to




Rosanberg - Argument -

1 So, with respect to Count Two, I’'m granting summar §
2 || judgment in that regard based upon the previous oginion of :
|

3 Gresen versus Continantal which finds as a fact that the

DIRE U TITRNENE, WP (o

o g L e ~ PR — - 3 A . T -

4 violacion of -- tpnat the Consumer rraud ACUT 1S viorategd 2y —rs
{
5 rant to own agreements and was a violatlon ger se, and ailsz I 1
y |
|
i

6 || granting it because of the so-called free items which the

t

7 | defendant admits in their brief that they want to chargs fcr.

© have i: botn ways. So, summary judgment is cra-z=i

é_ 10 With respect to Count Three I'm danying summary

g‘ 11 | judgmant on that particular count.

| 12 With zespect to Count Fowr, Che illegal penslbies, =
13 || previously made note of the fact that the late charges of $3 2t
14 || nor comport with RISA, and I set forth all the reasons why iz
18 den’t, so that too would be a viclation, and I grant summar:’

i

16 || judgment on Count Four.
17 The cross-motions obviously are denied And, thzaz =
18 || where I sit. You may proceed, sir.
19 MR. ROSENBERG: Thank you, Your Honor. And, I koncw
20 || Your Honor has acknowledgad that Your Honor has dealt with = i3
21 | case before, and I'm not going tc belabor the record. I Ju=t
22 || did want to address a few points that Your Honor made.

L 23 Our discussion of Judge Welnberg’s decisicn was oc:
24 || tnat we were not a party to the denial of the motion for

T 25 summary judgment; in fact, in our brief we said we were. Cur

&M:'Jfo&:iu’en o



1 point there was that his decision was 1in tas context of a
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issuses for possipls --
5 THE COURT That could never bz --
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10 | arguing law of the case, law of a cass. Iz just doesn’t acc’-

1 MR. ROSZINBEZRG: We agre=s, Your Hcnor, and that was
12 | our point, and chat was solely what cur pcinz --

can’'t be izw

=
r

13 THE CCURT: You just kept on saying

14 -

15 MR The main point I want to make todav,
16 if I can, Your Hcnor, is the Singer case, whnich is a New Jars=ati

17
18 THUE COUST T/ara A 4=
L E QUL ot Ve read Lc.

19 MR. ROSENBERG: -= Court <ase, asc it’'s our positicx:

3

20 that that case stands sguarely for the prcgosition that evsrn LI

"

21 you have -- and in Singer you had a situazion where there wzs 2

22 | real retail purchase. There was a purchass of an item. T2
23 || was an obligation to pay the full purchass price of the it=m.
24 || There was even a sctated interest rate, and it was golng £e ts

25 paid over time.
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THEZ COURT: It ought to be dealt with and bp= put to

)2
e e e e 5 S VS,

M2 . ROSENBEIRG Ocviously Your Honor's nct in a §
cosition to certify tchis under the rules, -- 3 5

THE CQURT: No, of course not. :

MR . ROSENBERG: -- but we will move for lsave to

3
'.J
0
oy
1

'._ 4
)
[Se]
'..l
n
'..J

wasn’'t

Vour Honor made on the Consumer Fraud Act and the violation --

wich, no guestion about it.

MR. ROSENBERG: Of the issues that --

TEZ CCOURT: How come nobody ever moved in Crown?
MR . ROSENBERG: I can’t speak for them. Your

I've conly bsen in this case for two montn, and

THEZ CCURT: That’s no excuse, obviously. But you
e the one that’s respvonsible IZor that excsllsanc

THE CQOURT: No. I mean that, serious.y, and that

MR. ROSENBERG: I appreciace that.
THE COURT: Very good. Very well done.

MR. ROSENBERG: On the one kind of new point that

{7
o




Rosenberg - Argument .;
1 they put the price of the air-conditioning into the cost of :r%
2 car. ,
3 MR. ROSINBERG: BSut wa'rs notf charging anything --
4 THZ COURT: That's all. It happens svary day
5 MR . ROSENBEZRG That’'s only done in ch= context. of
6 being forced to shoshorn into a stcatute that does not fic
7 THE COURT: Okay i
8 MR. ROSENBERG: And, the last goint that I would wa:é’
9 to make, which I don’t think Your Honor has addressed, has to A

10 || geal with our argument that it 1is unfalr to a constitutional f
1 point, but also under -- g
12 THE COURT: I don’t deal with constitutional %

|
13 arguments, because you didn’t make the Attorney General a par:ﬁ

i
14 to the litigation under the rules, and, therefore, I don’t dez’
15 | wicth ic. é
16 MR. ROSENBERG: Well, Your Honor, first, part of ourg
17 argument was not constitutionar, bu: based squarely on settled
18 || New Jersey juridical principles of fairness thac if there is

19 decision of first impression that construes a statube in such =
20 way tha:z the person effected could not have kneown that that
21 || statute is -- that construction is not made retrospectively

3

22 | and --

cr
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23 THE COURT: Bur that’'s a ma

24 high. They’ll deal with the prospective or rstrospect._ve

o

25 || effect and so forth. As a humble trial judge I don't get

dd o



8 THE COURT: And, we don’t make ccpies when we deo--

10 MR. RCSZINZERC: Your Honor, I nhave an extra copy

[ D

11

B |
(1)
ty
(1)

}-
1

e n— -~ %
12 THE COURT: Let ms have

13 MS. MOTTA: Your =onor?

14 THE COURT: VYes.
i 3 15 MS. MOFFA: Could I address one point just for --
g A 16 THE COURT: Sure. By all means.

¥ §
= = . . .
i 17 MS. MOFZA: == CLEFILTLICILICH DUrnosss?
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7 18 T
'f,j: 18 | wanted to hear nim first.

20 - MS. MOFFA: Okay.
21 THE CCURT: I fe

22 | 1ost something thnougn.
23 Y

24 || wantad to make sure I had a clear understanding of the

25 reasoning with ragard -- it appears that trne denial reaches
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2 | charged was in exces

3 || Usury State.

4 THZ COURT: Yes |
5 MS. MOFFA: 2And, with regard to tha:t I wanted to rz--=

’.4

6 a clear understanding of the basis for departing from the
7 || precedent set forch in Green and the Burnesv case and the Foc:-=

8 case as Lo regard to delineating which portion of the prices ==

H
j
0
M

9 incterest and which partc of the p: 1s the cash price. In

10 || particular, a review of the fact that, as you noted, the
11 delivery, the maintenance, those are free, thay can’t be
12 subtracted from the time price differerncial, and as was

13 noted -- I believe it was 1in the Burnev courtc -- the cost of

14 | ter -- the benefit of terminability is actually a benefit of

15 || buying over time which is what interest always is. When-- wrz-

16 | ever --

17 THZ COURT: Yas.
18 MS. MOFFA: -- somebody makes money off of interes:

19 it’s the difference between the cash price and whatever fees

L

20 they're.actually saying they’re charging for and the time

21 price. You have a time price differential here that has bes-
22 || calculated and calculations that are not disputed by the

goes in what
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23 defendants except with

?“h

24 || category, but once you have adopted the other Court's

()

26 apprcaches to what should be considered in an interest catsg
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I didn‘t think i- was really fair to not in some wz

hem some rights with rsspect to that issue as to whethsr
all interest or not Now, I recognize that there wsr=

iy, that what's leitover is interest
MS. MOFra Rignt
TEZ COURT Well, if I'm -- I jus: didn’'tc feel

fact for 4 goed regson. [ didn't wanft =-

didn’t

judgnen

MS. MOFFA: Right.

act. But -

It
Fh

THE COURT: -- to make any findings o
fael sufficiently comfortable to grant a summary
t on that particular issue.

MS. MOFFA: Without some evidence of

c//; Fed




Moffa - Argumant

[

i
&
1 |
wnat -- what the -- |
{
- & | i
- THE COURT: Well, I wasn’'t sure, you know. I r=sz-=
|
3 all your material, -- i
i
- MS. MOFFA: Uh-huh i
> THE COURT: -- and, of course, I read where the:

6 | claim what you say is hearsay, but all you did was a

hematical calculation which obviously anybody can do, --

7 mat

8 MS. MOFFA: Right.

S THE COURT: -- that it doesn’'t require expert

10 testimony. But, I didn‘t feel comfortaple with it, becauss -*=

R SRR

1 the -- you know, the right to perhaps try to show. But, s==, I

12 said that whnat they were doing was violating the Consumer Zr=z. -
13 || ace by shooting themselves in the foot by saying --
14 MS. MOFFA: Right.
15 THE COURT: -- these things are in here Well, -2
18 I'm goling to =-
17 MS. MOFFA: Right. I understand.
18 THE COURT: -- do that to them, then I can’t taks
19 away the right to let them put those things in there.
20 - MS. MOFFA: And tell you what they are so that thnzw
21 can --
22 THE COURT: And tell me what they are.
23 MS. MOFFA: Okay. I understand your reasoning.
24 THE COURT: I couldn’t do both things, at least —z:
25 || comfortably, --

# LA
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MS. MOFFA Uh-huh
THE COURT: -- and so that’'s why I didn't do it.
penalized them I said they violated the Consumer Fraud Ac:

MS. MOFr& Un-huh
TEE COURT -- is the maintenance, the delivery, zanZ
i
all that sort of thing. Well, if I'm going to say that and wuz=
|
that against them, then I think in fairness they ought to hz =
a right to try to show what that is.
MS. MOFFA oxay I undsrstand your reasoning.
THE COURT Now, if they hacn’t said that --

THE COURT -- thern I wouldn’t be in that positic:.
MS. MOFFA: Right Well, they --

THEE COURT In Crown they didn’t say that.

MS. MOFFA Correct. Right.

THE CCURT So Crown was distinguishable,

I think it w

e

oS

b
n

don’t know, somebody --

you. that -- you opened your argument in an efforc

intimidate me -- I thought that was interesting -- by

was of the mind that I

suggesting that plaintiff’s counsel

would just blindly follow Crown and no: give you a fair
hearing, but you felt guite contrary -- gquite confident in “oe
fact that I wouldkgive you a fair hearing, see.

MR . ROSENBERG: There was rezally noc intent to

S«

S— .‘._,-
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Moffa - Argumenc

intimidate Your Honor.

THE COURT: Well, whatever it was, I thought it wz:z !

ago, you’ve got a hsavy car to pull, se=s.

MR. ROSENBERG: W= gave a lot of thought to that

sentence,  Your Honor.

THE COURT: But whether you said it or you didn’:

really doesn’'t make a whole lot of differencs, because,
unfortunately, I doc these things the way thsy’

dona; maybe not right according to you, but I think you agrs=
with me 100 percent, don’'t you?

MS. MOFFA: Absolutely, Your Honcr

THE COURT: Well, that’s good. Sc, you ses the

rgument in Crown, they didn’t in Crown maks that argument,

P4

and that’s why I could deal with Crown difizrently than

could deal with this one. But the minute they made that

argument, and then I'm saying to them, okay, you want to maxs

that argument, fine, I'm taking that argumenzt and I'm
hanging --
MS. MOFFA: Accepted it, right.

THE COURT: -- you with 1it.

I

52 a



Moffa - Argument -

1 MS. MOFFA: Right. Right.
2 THE COURT: Well then I got to give him a right to

3 deal with it.

LT el N

5 THZ COURT And thag’s --
6 MS. MOFFA I underscand
7 TEZ COURT -- where I was not comiortable.
8 MS. MOFFA: Okay.
S THEE COURT: All right
' 10 MS. MOFFA: Thank you, Your Honor. :
i THE COURT: Did vou get a copy of vour -- yes, I gav%
12 | it to wou. 1I’'ll be interestad to see how it's dealt with, (

13 becauss we have hers a very clear situaticn cI public policy

14 | versus che strict construction of dissention It’s that !
15 simple. !
16 MR . ROSENBERG: Acreed, Your Honor.

17 THEZ COURT: And, it’s interesting that I am followinz

18 | a2 putliic policy pain, because it may be argued that I'm a
19 | stric- instructionalist judge, which most of the time I am.

20 They've.all gotten their copies so this just gets filed.

21 MR. ROSEN3ERG: Your Honor, --
22 THE COURT: The only thing that gocd about certaint:

23 | is uncertainty. 1
:

24 MR . ROSENBERG: Thank you, Your Honor, for hearing us

25 || today.




1 THE COURT: Right. Take care.

2 PLAINTIFF'S COUNSEL: Thank you, Your Honor.

3 - e o 3
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5 I, JANET BARBIERI, the assigned transcriber, do hereby cereisy

6 the foregoing transcript of the tape-recordad procesdings is
7 || prepared in full compl:iance with the current Transcript Forma:
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THE COURT: The first one for argument would be
Robinson v. Thorn. That’s that big huge thing. Thank you.
Counsel, enter their appearances.
(Digcussion off the record)
THE COURT: Do you want to enter your appearances
please?

MS. MOFFA: Certainly, Your Honor. Donna Siegel

offa from the Tomar, Simonoff law firm on behalf of plaintiff
End the class. |

MR. ROSENBERG: Ezra D. Rosenberg from Dechert, Pricek
& Rhoads on behalf of the defendant.

THE COURT: 8it down, have a seat. I‘11 give you my

reliminary determination, and then I'll listen to you. This
is Robinson v. Thorn Americas, Inc., Docket Number L-3697-94.
r. Robinson, how are you? I note you’re just getting here,
ight?

MR. ROBINSON: Good morning, sir.

THE COURT: You're just getting here, sir?

MR. ROBINSON: I'm here, s=ir.

THE COURT: Oh, all right. I just noticed you walked
in here at 13 minutes after nine; is that right?

MR. ROBINSON: Right.

THE COURT: Thank you, sir. Have a seat and relax.
This is a motion for summary judgment by the plaintiff seeking

Jto establish a damage formula to utilize in fixing, quote, "the
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Colloquy 3

-

agcertainable loss," unquote, under Count 2 of the second
amended complaint. The formula proposed is 40 pexcent of all
rental payments collected by the defendant in New Jersey during
the class period plus all late fees, penalty fees, and |
reinstatement fees collected during the same period. Summary
judgment was entered on January 24th, 12927 under Count 2 based
ion the fact that the defendant had engaged in unconscionable

commercial practices. The Court found that the New Jersey

o oo ~N o ;s @ N

Retail Installment Sales Act did apply and that the contract in

prs
o

fact violated the New Jersey Retall Installment Sales Act and

b
b

in that the defendant failed to set forth the time price

-
n

differential and the cash price., Late fees imposed were also

LASER STOCK F( M FMSRN

Py
(&

in violation of the act, Defendant also charged for

—
s N

idelinguency, maintenance, and repair which was advertised as

—h
(4]

frae.

—
()]

According to the defendant’s affidavit, the quote,
17 [vcash price," unguote, is 60 percent of the rent over the rent-

18 jro-own price. In other words, it’s 60 percent of the rent-to-

19 |own price. The total rent-to-own price is the weekly or

THE CORBY GROUP 1-8060-255-5040

20 jmonthly rental times the number of rentals, rental payments as
21 ldescribed in the contract plus the purchase cption price.

22 |pefendant‘s own expert submitted an affidavit, Exhibit 4, by

23 |Mr. Weil, W-E-I-L, indicating that 40 percent part of the rent-
24 fto-own is made up of the time price differential which can be

25 jallocated as follows. He attempts to allocate it, although the
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Colloquy 4
contract never allocated it, and the buyers were never alerted
to it, but he assesses 34 percent to the flexibility options, 5
percent to the interest, and 1 percent to the delivery and
repair costs which total the 40 percent differential between\
the total cost and the 60 which he said was the actual price,
This information even if true wasn‘t set forth as I noted in
the contract that was presented to the plaintiffs. The 40
fpercent of course is what the plaintiff contends is the
ascertainable loss.

The opposition, despite the findings of the Court,

hey attempt to take those findings and put their own spin on
them. And they of course take what Mr. Weill says and they
attempt to put their spin on that, and they try to allege and
rgue that the statutes were only technically violated and so
forth. All of that is history. The determination has been
ade as a matter of law that the defendants in fact violated
the Consumer Fraud Act. They viclated the retail installment
sales contract. Defendant argues that damages have to be
icalculated on an individual basis, and the defendant argues

that the plaintiff is not being fair by arguing that the

Consumer Fraud Act mandatez an individual -- and they argue the
}Llaintiff is not being fair. They argue that the Consumer
Fraud Act mandateg an individual analysis of damages.

Now, as far as the Coﬁrc's concerned, the agreement

-~ I mean the formula as proposed by the plaintiff is factually
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] Colloquy 5
supportable and it is fair and reasonable. The defendants of
course -- if they were to be permitted to be succegsful in
connection with the allegation that the individual damages have
to be allocated on an individual basis, I think that invelves
some 78,000 people. CObviously, that flies in the face of the
very purpose of a class action suit in the first place. The
f[defendant of course seeks to decertify the class because the
ldamages they argue must be calculated individually as oppecsed
to gsome formula, and as I indicated, that would result in

78,000 individual cases, all of which would probably be within

he jurisdiction of the Special Civil Part. But that’s of no
oment other than that clearly demonstrates why there was a
eed for and why the original judge did in fact cextify the
lass because there were common questions of law, and the
amages could be ascertained on a reasonable basis that would
e fair to the class and would have a reasonable relationship
o the damages suffered.

The cases of course clearly indicate that the damages
eed not be calculated with mathematical certainty so long as
the formula proposed is reasonable, and the Court, as I‘ve said

I think more than once, does find in fact that the formula is

reasonable because it is based upon the figures that have been

ubmitred tc the plaintiffs by the defendants vis-a-vis the
ifference between the total price and the cash price, the

ifferential being 40 percent and that differential being made
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Colleoquy 6
up of items that were not delineated in the retail installment
sales contract. It also included items which were misrepre-
gsented in the sales pitch that was made by the defendant to the
fplaintiffs, namely that delivery and maintenance and all thaﬁ
sort of thing was absolutely free. Defendants themselves admit
that’'s not so.

Oh, ye=, The defendant endeavors to raise some

[

question of fact concerning the findings of the Court as it
relates to interest. What the Court said and did is a matter
of record. The reasons why the Court said and did what it did
is a matter of record. It has nothing whatscever to do with
the finding that the Retail Installment Sales Act applied and
was violated and the Consumer Fraud Act likewise applied and
as violated. Trebling damages obviously is mandatory. The
K;urt does not have discretion in that area.
Therefore, subject to argument of counsel, it is the

finding of the Court that the formula as proposed iz fair and

|

easonable. 8ir, I will hear you.
MR. ROSENBERG: Thank you, Your Honor. I'‘d like to
egin if I may, Your Honor, with what I think is the essential
flaw of both the plaintiff‘s position --
THE COURT: Please bear in mind I read every word of
keverything you wrote.
MR. ROSENBERG: I understand that, and then I would

just emphasize a few points.
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THE COURT: 1It’s all right.

{_“‘

MR. ROSENBERG: Number one is that the Consumer Fraud
Act, contrary to plaintiff’s position, does set a proximate
cause standard for damages. And because of that proximate
cause sgtandard for damages, it ig necessary for there to be an
individualized analysis, and I would refer Your Honor

lspecifically to the language of the Court in the Meshinsky

cage.

© oo N o O » W N

THE COURT: What you suggest, sir, would therefore

s
o

loreclude class actions in every single Consumer Fraud Act case.

b
.

MR. ROSENEERG: Absolutely not, Your Honor.

—t
n

THE COURT: You don’t think so. Okay.

LA ER STOCK FORM FIESRN

e
[

MR. ROSENBERG: 1In fact, every one of the cases both

.
Y

lat the Appellate Division level and the Supreme Court that

i
[¢]

certified consumer fraud c¢lass actions predicted that after

—y
[+ ]

liability is adjudicated as in this case, there may be the need

-
~J

[to decertify or to have some sort of individualized handling of

ldamages. So the two are not -- do not contradict each other.

—t
o

d Meshingsky talks about the particularized proximate cause,

THE CORBY GROUP 1-600-255-5040
-
[+ ]

N
O

nd that is an exact quote at 110 N.J. at page 473, "Plaintiff

n
pary

ust establish the extent of any ascertainable losg, quote,
2

N

'particularly proximate to misgrepresentation or unlawful act.’"
28 lthe Chattin case at the Appellate Division specifies proximate
24 |cause and even the Truex case upon which plaintiff so heavily

25 lrelies says at 219 N.J.Super, Footnote 3, "The damages must be
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proximately caused by the violation."”

THE CQURT: Well, you'fe suggésting that I didn’t
find that the 40 percent differential was not proximately
caused by the fraud of the defendant.

MR. ROSENBERG: Your Honor =--

THE COURT: Obvicusly, it was because you never
Fdisclosed to the particular purchaser those specific items.

You never told them what the interest was. In fact, you told

© oo ~N O o » BN

them that the delivery and maintenance would be free, and as

-
O

far as the flexibility, you didn’t tell them what that wag, and

P~y
.

so there is the damage that was proximately caused by your

sy
»n

misrepresentation and your violation of the Consumer Fraud Act.

LASER STOCK FORM FMSAN

—
(& ]

It was totally unconscionable.

b
F-N

MR. ROSENBERG: But, Your Honor, we have raised

ey
wm

aterial issues of fact as to whether or not there’s proximate
16 jlcause. Number one, did plaintiff actually rely on the alleged

17 jomission?
18 THE COURT: Yes. Well, under the Consumer Fraud Act,

19 {I'm sure you’'re quite familiar with the fact that reliance is

THE C :RBY GROU 1-800-255-5040

20 |not an element, and I just finished a 17-day trial in that
2

b

articular area, sir. Did a lot of research on it.

22 MR. ROSENBERG: Your Honor --

23 THE COURT: And the act so saye it, and the cases so
24 lsay it.

25 . MR. ROSENBERG: That's right, Your Honor. They say
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it only to the extent of proving liability. They go on in the
next sentence to say, "However, for damages, proxXimate cause
and reliance are important." I agree, Your Honor, that for
purposes of liability, the act itself specifies that reliancé
is not an element, but that’s not the same question as to
rdamages, and we're dealing with damages. And the question of
reliance is important, and plaintiff herself has testified that

she knew that she could purchase this home entertainment center

(o T+ I Y« D ¢ T T B .

for 81,000 at the same time that she knew, if she were to enter

-t
O

into the rent-to-own contract and pay all of the rentals

through the full rent-to-own, it would cost her $1,700. That’s

.
n

in the record. 1It’s also in the record that the contract

LASER STOCK FORM FMSAN
-
-

13 lspecified the periodic payments that would be made for rentals
14 land the full rental price. So questions of fact are raised as
18 ko reliance. Questions of fact are also raised as to even if
16 [she had this information, whether she would have entered into
17 Jthe transaction. She said she knew the information, but she
18 anted'thét home entertainment center now. That’s a question
19 lof fact.

20 A very important question of fact is raised in

THE CORBY GROUP 1-800-255-50 )

21 jeonjunction with the TILA cases, the truth-in-lending casges

22 frhat we cited, which are cases that deal with the precige sort
23 |of viclation which Your Honor has said that my client has

24 [committed, a failure to provide information as to credit

25 [hlternatives to the consumer. And in those cases, they also
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Collogquy 10
use a proximate cause standard, and they say there the
proximate cause standard is can the plaintiff prove that he or
she would have been able to find a better deal elsewhere? And
there’'s sufficient facts in the record here to show that thaﬁ's
not so. We've raised facts as to value, the value that each of
these -- that this plaintiff received and necessarily entailing

an individualized analysis as to each of the class membérs that

recludes summary judgment in that manner,

Your Honor, as to the advertising vioclation, the
advertising violation only went to delivery and maintenance.
There’'s not a scintilla of evidence in this record that

laintiff has come forward to show that she relied on an
dvertisement that talked about delivery maintenance,

Your Honor, we respectfully submit that there is an
abundant amount of evidence here that precludes summary
judgment on that issue before we get to whether or not there
f[should be an aggregate formula. In terms of the aggregate

formula, Your Honor, it is undisputed that that, quote, "cash

rice," end quote, is the cash price for buying the item off
he flooxr. Plaintiff admits that. That’s clear on the record.
at iz also clear that we have put forward evidence from our
[experts not as Your Honor said that that 40 percent is made up
bf a time price differential. That is not what Mr. Weil says.
That is what plaintiff says Mr. Weil gays. Mr. Weil --

THE COURT: 8ir, let me just suggest to you I don’t
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accept what is said by people. I check it myself. I looked at

LASEA 8§\ 1CK FORM FMSAN

2 his affidavit. I saw specifically the paragraph where he
3 llallocated it as I suggested that he did. If you and I differ
4 fon that, it was Exhibit 4, and I forget the paragraph number;
5 [but he specifically broke it down 34, S, and 1.
6 MR. ROSENBERG: He did break it down, but he didn’t
7 llsay that’s the time price differential. He said in fact that’s
8 Jpart of the cash price.
9 THE COURT: That's the flexibility option, the
10 [interest --
11 MR. ROSENBERG: That'’s right,
12 THE COURT: -- and the delivery and repair cost,
13 MR. ROSENBERG: Absoclutely.
14 THE COURT: That’s all I said he said.
g 15 MR. ROSENBERG: As I read what --
g 16 THE COURT: Don’'t mislead what I said he said.
h 17 MR. ROSENBERG: Your Honor, most respectfully, I'm
§ 18|Fot trying to mislead. I tried to take notes. If I'm
% 18 linaccurate, I'm inaccurate.
g 20 THE COURT: Okay. I just want to be sure the
21 lrecord’s clear on what I =aid, sir.
22 MR. ROSENBERG: But what Mr. Weil said is that the

23 [cash price, for purposes of trying to compute a finance charge,
24 lshould be made up of the retail cash price ~-- that’s the 60

25 |wercent -- the value of delivery and service and maintenance
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which I think --

THE COURT: Which you said incidentally was free,

MR. ROSENBERG: Your Honor --

THE COURT: You did, didn’t you?

MR. ROSENBERG: We said in the advertigements that
free delivery, free maintenance, or no charge -- and in fact,
there was no further charge.

THE COURT: Yes, sir.

MR. ROSENBERG: Every consumer paid exactly that
which was advertised and not a cent more, but Mr. Weil talked
about the retail price, the value of maintenance and repair,
and he placed a value on the flexibility options which he said
together constituted the cash price for purposes of RISA.  And

the difference between that and the rent-to-own price in this

15 flone plaintiff’s case was 5 percent. And on that basis, we

18
17
18
19
20
21
22
23
24
25

submit there has to be a sort of individualized analysis of
Lvery class member that precludes summary judgment.

THE COURT: Yes, sir.

MR. ROSENBERG: Your Honor, unless Your Honor has any
further questions of me -~

THE CQURT: I have none.

MR, ROSENBERG: Thank you.

THE COURT: Did you wish teo say anything?

MS. MOFFA: No, Your Honor.

THE COURT: Very well. Thank you very much.
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1 MS. MOFFA: Thank you, Your Honor.
2 MR. ROSENBERG: Thank you, Your Honor.
3 THE COURT: Yes, sir, Have a gocd day.
4 (Discussion off the record)
5 THE COURT: I'm gorry. Oh, I never told you. Yes.
S!Well, it’'s granted, granted. BAll right. Let’s see.
7 MS. MOFFA: And defendant’s motion is denied.
8 THE COURT: Pardon?
9 MS. MOFFA: And defendant’s motion to decertify is
10 lenied.
ik THE COURT: Oh, yes, ves, yea, abaolutely.
ey .
13 CERTIFICATION ‘
14 I, KATHLEEN NAZAROK, the assigned transcriber, do

15 [hereby certify that the foregoing transcript of proceedings in

16 Jthe Camden County Superior Court on September 12, 1997, Tape

17 |No. 2A, Index 11:21-26:27, is prepared in full compliance with

18 fthe current Transcript Format for Judicial Proceedings and is a
19 Jerue and accurate record of the proceedings.
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