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vs 
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DATE: July 9, 199' 

COUNSEL: 

10hn M. MclCeepn 
SHOCKMAN & McICEEGAN 
7373 ScottscWe Road, Stw. noc 
Scottsdale, AZ 15253 

(See Attachment A) 

COURT REPORTER: 

The issue before the court is whether the court should fonow the rationale of Illinois Brick 
v. Illinois, 431 U.S. 720 (1977) &ad determine that indirect purcha.sen are not persons "injured in 
their business or property" -.vithin the meaning of ARS. §44-1401. For the reasons set forth 
herein the court declines to do so. 

Defendants assert in their motion to d.ismiss that: 1. The IIlinois Brick rationale i.s 
persuasive and should be foDowed by this court; 2. That the Arizona Court of Appeals adopted 
the rationale of Hant;\IU $Jtotl, Inc. Y. United Shoe MachiMT}' Corp .• 392 U.S. 481 (19<S1) in 
Northern Arizona Gas Service. Inc., Y. PetrolaM Transport. Inc., 145 Ariz. 467. 702 P.2d 69<S, 
(App. 1914), and thus by implication. Illinois Brick i. or should be the law in. Arizona; 3. That 
AR.S. §44-1412 provides that the court may use u a guide interpretations given by the federal 
courts to comparable feden! antitrust statutes in interpreting the Arizona Antitrust At:t, and 
Illinois Brick should be so used. and; 4. Uniform 1a.ws such u the Arizona AntitrUst Act should 
be interpreted consistently among the various states. Canon School Din. No. so v. W.E.S. 
Con.rtf'Uction Co., 180 Ariz. 148,812 P.2d 1274, (1994). 
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The Plaintiffs respond that: 1. This court should decline to (ollow Dlfnois Brick for the 
reason that it was the intention of the Arizona Legislature at the time of enactment of the Arizona 
antitrust statutes that indirect purchaser suits be allowed. 2. That the Arizona Attornc:y Gene.ral 
has taken the position that Arizona law allows indirect purchuc:r suit!, and; 3. That the reasoning 
in Illinois Brick is not persuasive in interpreting Arizona law. 

The parties agree that Arizona law is not preempted by fedc:rallaw and that this court is 
not bound by the holding in Illinois Brick. California v. ARC A.merica Corp., 490 U.S. 93, 
(1987) 

As i~ set forth above, the Defendants argue and Arizona law supports the proposition that 
Uniform Jaws should be interpreted consistently among the variow st.a1es. 'This is reflected in 
A.R.S. §44-1412 which provides as follows: 

This article shall be applied and construed to effectuate its genenl purpose 
to ma..ke uniform the law with respect to the subject ofthis article among those 
states that enact it. It is the intent of the legislature that in construing this article, 
the courts may use as a guide interpretations given by the federal courts to 
comparable fedc:ra.l antitrust statutes. 

However. several states allow indirect purchaser suits by statute. CAlifornia v. ARC . 
Amen'ca Corp., 490 U.S. 93, 98 m. 3. Only four states have adopted the Uniform State Antitrust 
Act, of those four. two states have by legislation expressly allowed suits by indirect purchasers, 
rejecting the holding of Illinois Brid The goal of uniformity is the-dore ofminirnal weight in 
determining this issue. 

Illinois Brick was an interpretation of the intent of Congress in passing Section 4 of the 
Clayton Act. ARC America Corp •• 490 U.S. 105. Illinois Brick h.ac! not been decided when 
A.R. S. §44-1401 was passed. Por purposes of statutory interpretation Illinois Brick is not helpful 
in determining the intent ofthc Arizona Legislature in deciding whether indirect purchasers can 
sue under A.R. S. §44-1408. ~ 

Used as a guide to judicial interpretation of A.R.S. §44-1408, the Supreme Court ~ on 
this issue, Illinois Brick and Hanover Shoe. Inc. v. Uniled Shoe Machinery Corp., 392 U.S. 481 
(1968) cite thrcc bases for denying indirect purchasers the right to sue. These are: 1. Avoiding 
uMccessarily complicated litigation; 2. Providing direct purchasers with ineemives to bring 
private antitrust a.c:;tions., anc!; 3. Avoiding multiple liability ofdefendanu. These are persuasive 
reasons for granting the Motion to Dismiss. 

The problems of proof suggested in l!anover Shoe, i.e. that there are too many factors in 
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determining the amount, if any. of the overcharge passed on, will dearly be a problem in this case. 
Northern Arizona Gas Service v. PetToiane Transport. Inc., 145 Ariz. 467, 702 P.2d 696. 
(App.1984). Likewise the problem of mUltiple overlapping judgments as a result oftrus cue is a 
real and legitimate concern. 

However in balancing the poUcy concerns raised in the above·referenced eases, the 
Court must consider the provisions of the Arizona Constitution Art. 14 § IS, entitled 
"Monopolies and trusts, Jt which provides as follows: 

Section IS. Monopolies and trusts shalJ never be aJlowe4 in this State and no 
incorporated company, co-partnership or association of persons in this State shall 
diTtJc:t1y or indirectly combine or make any contrad., with my incorporated 
company. foreign or domestic, through their stockholders or the trustees or assigns 
of such ste<:icholders or with any co-partnership or a.ssociation of persons, or, in 
any manner whatever, to jiz the prices, limit the production, or rccuWe the 
transportation of any product or commodity. The Legislature shall enact laws for 
the enforcement of this Section by adequate penalties, and in the c:a.sc of 
incorporated companies, if'necessary for that purpose, may. as a penalty declare & 

forfeiture of their franchises. (Emphasis added) 

The clear statement of policy contained in the Ari.zona Constitution is to protect the 
citizens of Arizona from the precise conduct alleged by the Plaintiffs to have oecurred here. In 
trying to determine if the Legislature intended to incJude indirect purchasers within the meaning of 
" a person injured in his business or property" when it passed AR.S. §44-1401. prior to the 
decision in Illinois Brick. the court is left with the plain meaning of the words". person injurccF' 
and the language ofthe Arizona Constitution. The policy considerations in favor of excluding 
indirect purchasers do not outweigh the "plain pathway of public poUcy in this state" regarding 
restraints on competition. Grotip Heallh Cocperatiw v. King County Medical Sec., 237 P.2d 
737. 763, ('Nash., 19S2) (Constitutional provision identical to Arizona, cited in the court's order 
dismissing the plaintitrs complaint in Blewett v. Ahbott, Washington Superior Court Cause #95-2-
0177S-4) 

The Motion to DismiS$ is denied. 

cc: Joel Bernstein 
Barbara Hart 
GOODKIND, LABATON, RODOFF , 

SOCHAROW LLP 
100 Park Ave 
New York NY 10017-5563 

G. Oliver Koppell 
ZWERLING, SCHACHTER, ZWERLING & 
- KOPPEL 
767 3rd Ave 22nd Floor 
New York NY 10017-2023 

Marvin A. Miller 
MILLER, FAUCHER, CHERTOW, 

CAFFERTY , WEXLER 
30 N LaSalle St '3620 
Chicago IL 60602 

Michael Strauss 
BAINBRIDGE & STRAOSS P.C. 
3004 Brookwood Rd 
Birminqham AL 35223 

;::> . .1 


