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Re: [85-16 (RO5-33)
Dear Representznive Gerard:
Y ou have asked ’vne*"e* the Arizena Consumer Fraud Act, AR.S. §§ 44-1523
makes It tniawrtul for an adverising 'e:;j {("edveriser™) o use the
SysmuTEcTarer” s m::esze: e 31 pric:‘ {“fviSR?"’“» in comparison zdvernusing when neilther the
' | d e adverused preduc:s at the MSRP. We conciude that
ipirs the use of ihe MSRP in advertising i neither the
nade reguiar Or supsiantizi sales at the MSRP
As.the term suggesis. MSRP is the rewil price 2t which the mapurzcturer suggests iis
products be soid. The MSRP’s purpose is to imcicate the price at wiich products are
generaily sold ar retail. 16 C.F.R. § 235.3(d) (1993). Today, retailers orien do 0ot use
YISRP as a selling price. bur as 3 price with Whic2 0 ¢or pare o their own lower price. 16
C.7.R. § 235.3(c). Rertaiiers occasionaily make such a compar: icon in their advertising. Such
advertising, as discussed beiow, has the potenual of misie a i g comsumers pecause It does not

rerlect doilars acrually saved by consumers. 16 C.Z.R. §2

Analvs
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A brief overview of Arizcna's Consumer Fraud Act (the Act™), A.R.S. §8 44-1321

through -1334,
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the intent that others rely upon such concesalment, suppressicn or omission, in connecdon with
the sale or advertisement” of any merchandise. A.R. S § 42-1307(4A).

According to A.R.S. § 44-1522(D), the Arizona Legisiature intended that Arizona
courts use the interpretations by the Federal Trade Commissicn (*FTC™) and federal courts of
the Federal Trade Commission Act (“FTCA™) as a guide in consmuing the Arizonz Act. In
interpreting the FTCA. federal courts have held that if the “I;rsL contact” advertising is
decelving, the fzct that consumers subsequenty learn the truth belicre purchase is irrelevant.
Resorr Car Renzal Syscem. Inc. v, Federal Trade Comm'n, 18 F.2d 862 (Sth Cir)), cerr.
denied, 423 U.S. 327 (1973).

The FTC, sensiuve to the fact that many beileve the MSRP is a price at which
merchandise is cold promuigared adverusing price guideiines that specifically address veur
question. See 16 C.F.R. § 2353.5 (a) - (1) (1995). The rTC reccgnized the widespread.
de

czptive use of MSRP as a reference price. In its advertising price guidelines, the rTC
states

{c) There would be lizle problem of decepticn in L:Ms arez if ail
products were invariably sold at the ~'=:ai1 Drice set py e

mapnuizcmurer. However, the widespraad fziiure 0 obsen
manuracturer’s suggested or list pricss. and ihe advent of retzil
scountng on a wide sczle, have seriousiv ucdermized the

dependability of list pr’-C°s as indiczarors of the exact prices at
which arucles are in fact ven&radv <om. at rermii. Changing
competitive conditions have creared 2 more acute proviem of
deception than may have exisied prevmusxy Today, onlv in the
rare case are zll sales of an article ar the manutacurer’s
suggesied retail or ST price.

Having found this pracrice o be decepuve, the FTC promulgated the following
guideline:
() . .. a rewmiler who advernises a —anuracwurer's or disuriburor’s
suggested remail price should be carsfui to avoid creating a false

" A.R.S. § 44-1521(1) defines “advertiserment” 10 me2n “the e amempt by publication, disseminaton,
solicitation or circuiation, oral or wrirten. to induce directly or indirectly zny person to earer into any obiigation
or acquire any ttle or interest in any merckondise.” This derfiniron encompasses representations made in paid
media azs weil as those made on price-tags and by sales reprasentaiives.
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impression that he is offering a reduction from the price ar which
the product is generzily sold in his tade area. If a numter of
the principal recail outlets in the area are reguiariy engaged n
making sales at the manuracmrer’s suggested price, that price
may be used in advertising by one who is selling at a lower
price. If. however. the list price . . . accounds] for onlv an
insubstanual voiume of sales in the area. idvertising of the list
price would be decepuve. (Emphnasis zdded.)

Thus, even if the advertisement states that savings ar base on MSRP, if neither the retziler
nor its competitors has made reguiar or substanual s at b w'ISRP the advertisement is
deceptive, pecsuse consumers do not realize the savings :a; eseared. Arizona courds have

interpreted the term deception to mean misleading “representations ibat have a ‘tendency and
capacity’ to convey misieading impressions (0 consumers even though interprerations that
would oot be musieading ziso are cossible.” Madsen v. Western American Vlorrgage Co., 143
Ariz. 614, 618, 694 P.2d 1228, 1222 (App. 1983).

Federai courts have reached the same result as the FUC. In Gianr Food. Inc. v.
Federal Trade Comm’n, 222 F.2d 977 (D.C. Cixr. .663), cers. dismissed, 376 U.S. 867
(1964, the court upheld e FTC’s ord ier 10 Gianr Zocd 10 cease and desist from usi“g the
words “manuizch ;e*s list price” and “suggested 13t price.” Thus, Giant Food could use
those terms oniy if it had regularly scld the produc: it :hat orice in tbe recent, regular ccurse
of its business. Furthermore, G t Food was promoited “iom referming 0 the -
‘manuracturer’s list pnC° wh h t list price was 1ot the usual and cusicmarv.rell seiling

price of the product in the arez.” Jd. at 979. Seg giso Regina Corp. v. F ea’erai Trade
Comm’'n, 322 F.2d 765 (Grd Cir. 1963) (court upkeld FTC finding that the comparative use ot
“manuracturer’s list price” was deceptive when that orice was rarely, if ever. charged).

Conclusion

The use of a manuiacurer’s suggested re:zil price in comparison advertising is
violative of the Arizona Consumer Fraud Act whern neither the advertser nor its competiors
has made subswantial or rezular sales at that price.
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/ Grant Woods

Atnorney General



