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MEMORANDUM OF DECISION AND ORDER 
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TO STRIKE CERTAIN CLASS ALLEGATIONS 

This action arises from defendant L VNV Funding, LLC's (L VNV) allegedly unlawful 

debt collection activities. After obtaining a judgment in her favor in a collection action brought 

against her by L VNV, Tara Doman ("Doman") has now filed this lawsuit on behalf of herself 

and an alleged class of similarly situated people claiming L VNV improperly engages in 

collection activities of consumer debt without a debt collector license, as required by G. L. c. 93, 

§ 24A. L VNV moves to dismiss Doman's claims pursuant to Mass.R.Civ.P. 12{b){6), or 

alternatively, to strike Doman's request for relief from Massachusetts judgments on behalf of 

putative class members. Following hearing March 4, 2015, and for the reasons that follow, the 

Motion is DENIED. 

Factual Allegations in Complaint 

The following allegations are taken from the complaint, and are assumed to be true for 

the purposes of the Motion. 

On September 24, 2013, LVNV through licensed Massachusetts counsel sued Doman in 

the Small Claims Session of the Quincy District Court. L VNV sought judgment in the amount 

of$3,426.26, plus costs, on a defaulted consumer debt L VNV had purchased from HSBC Bank 
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notice, or on which it relied in framing the complaint. Golchin v. Liberty Mut. Ins. Co., 460 

Mass. 222, 224 (2011); Marram v. Kobrick Offshore Fund, Ltd., 442 Mass. 43, 45 n. 4 (2004); 

Jarosz v. Palmer, 436 Mass. 526, 530 (2002). 

Discussion 

Declaratory and Injunctive Relief (Count Ii 

To bring a claim for declaratory judgment under G. L. c. 231A, § 1, a plaintiff must plead 

an actual controversy. G. L. c. 231A, § 1 (The Superior Court "may on appropriate proceedings 

make binding declarations of right, duty, status and other legal relations sought thereby, either 

before or after a breach or violation thereof has occurred in any case in which an actual 

controversy has arisen "); Massachusetts Ass'n of Independent Ins. Agents & Brokers, Inc. v. 

Commissioner of Ins., 373 Mass. 290,292 (1977)("ln order for a court to entertain a petition for 

declaratory relief, an 'actual controversy' sufficient to withstand a motion to dismiss must appear 

on the pleadings."). An actual controversy is "a 'real dispute' caused by the assertion by one 

party ofa duty, right, or other legal relation in which he has a 'definite interest,' in circumstances 

indicating that failure to resolve the conflict will almost inevitably lead to litigation." District 

Attorney for the Suffolk Dist. v. Watson, 381 Mass. 648, 659 (1980). 

L VNV argues that because Doman obtained a defense judgment in the underlying 

collection action there is currently no actual controversy between the parties, and therefore the 

declaratory judgment claim is moot. I cannot agree. 

The small clairns lawsuit concerned whether Doman owed a debt to L VNV. That 

controversy was resolved in Doman's favor. The present action concerns whether L VNV, 

2 An injunction is a remedy, not a claim. I construe the portion of Count I seeking an injunction as 
a prayer for relief. 
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individual who can satisfy both the elements and the typicality requirement with respect to Count 

II, in which case Count II should be dismissed. And, as Defendant accurately argues, an 

equitable remedy for unjust enrichment is not available to any party who enjoys the possibility of 

an adequate remedy at law. Santagate v. Tower, 64 Mass. App. Ct. 324,329 (2005). But 

because L VNV also questions the availability of a Chapter 93A remedy to the entire class, any 

dismissal of the unjust enrichment count now would be premature, based on the allegations 

before me. L VNV's Motion must therefore be DENIED 8S to Count II. 

G. L c. 93A (Count lID 

L VNV asserts Doman cannot maintain a O. L. c. 93A claim against it for three reasons. 

I will take each in turn. 

Trade and Commerce 

First, L VNV contends the claim should be dismissed because the conduct upon which 

Doman bases it -- L VNV's bringing a collection lawsuit against her -- did not occur in trade or 

commerce. 

Chapter 93A liability may attach only if the unfair or deceptive act or practice at issue 

occurred "in the conduct of any trade or commerce." G. L. c. 93A, § 2(a). A party is engaged in 

trade or commerce for the purposes of c. 93A when it acts in a business context. Peabody NE. 

Inc. v. Marshfield, 426 Mass. 436,439 (1998); Lantner v. Carson 374 Mass 606, 611 (1978). 

Determining whether the party is acting in a business context depends on several factors 

including the nature of the transaction, the character and activities of the parties involved, and 

whether the transaction was motivated by personal or business reasons. Peabody NE, Inc., 426 

Mass. at 439 & n.6; Poznik v. Massachusetts Med. Profl Ins. Ass'n, 417 Mass. 48, 52 

(I994)(business context determined by the facts of each case; Chapter 93A imposes liability on 
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Conclusion 

For the foregoing reasons, LVNV Funding, LLC's Motion to Dismiss or to Strike Certain 

Class Allegations is DENIED because each of the Counts of the complaint meets the 

Iannacchino standard. 

SO ORDERED 

Dated: March 30,2015 ~~oa-C-h---------
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