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NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Parts 701, 707 and 740

Truth In Savings

AGENCY: National Credit Union
Administration.

ACTION: Final rule.

SUMMARY: The National Credit Union
Administration Board (Board) is
publishing a new regulation to
implement the Truth in Savings Act
(TISA). TISA and the regulation require
all federal credit unions (FCUs),
federally insured state-chartered credit
unions (FISCUs), and nonfederally
insured credit unions (NICUs) to
disclose fees, dividend (or interest, if
applicable) rates and other terms
concerning accounts to members or
potential members before they open
accounts. The law and this regulation
require credit unions that provide
periodic statements to members to
include information about fees imposed,
dividends (or interest, where applicable)
earned and the annual percentage yield
earned on those statements. TISA and
the regulation impose substantive
limitations on the methods used by
credit unions to determine the balance
on which dividends are calculated.
Rules dealing with advertisements for
accounts are also included in the law
and the regulation.

EFFECTIVE DATE: January 1, 1995, except
for § 707.3-9, which contain
information collection requirements that
are not effective until approved by
OMB. When approval is received, the
agency will publish a document
announcing the effective date.

FOR FURTHER INFORMATION CONTACT:
Margaret R, Suuberg, Staff Attorney, or
Martin E. Conrey, Staff Attorney,
telephone (703) 518-6540. For
information about appendix A only,
contact Karen Kelbly, Accounting
Officer, Division of Supervision, Office
of Examination and Insurance, or

* William Ryan, Compliance Officer,
Division of Supervision, Office of
Examination and Insurance, telephone
(703) 518-6360.

SUPPLEMENTARY INFORMATION:
I. Background '

The Truth in Savings Act (contained
in the Federal Deposit Insurance
Corporation Improvement Act of 1991,
Public Law No. 102-242, 12 U.S.C. 4301
et seq.) was enacted in December 1991.
The statute directed the Federal Reserve
Board (FRB) to issue final regulations,
governing depository institutions other

than credit unions, by September 19,
1992. The FRB has promulgated a final
TISA rule, 12 CFR part 230, known as
Regulation DD. 57 FR 43337 (September
21, 1992). Regulation DD became
effective on September 21, 1992, but,
under TISA, as amended by the Housing
and Community Development Act of
1992 (HCDA), compliance was not
mandatory until June 21, 1993. TISA
also directs the Board to promulgate
regulations governing credit unions
within 90 days of the mandatory
effective date of the FRB's final rule.
NCUA is issuing this regulation as part
707 of the NCUA Rules and Regulations,
12 CFR part 707,

On November 13, 1992, the Board
issued for comment a proposed truth in
savings regulation. 57 FR 56686
(November 30, 1992). A technical
correction was issued in December. 57
FR 60141 (December 18, 1992). At the
same time, the Board withdrew a
proposed amendment to § 701.35 of the
NCUA Rules and Regulations. (Proposed
rule, 55 FR 21618, May 25, 1990;
Withdrawal of Proposed Rule, 57 FR
56686, 56687, November 30, 1892.) Also
at the time that part 707 was proposed,
the Board proposed conforming
amendments to § 701.35 and § 740.2 of
its regulations. The original comment
period ended on March 1, 1993. In
response to requests received, the Board
extended the comment period to April
1, 1993. 58 FR 11801 (March 1, 1993).

Comments were requested on all
aspects of the proposal, The Board also
solicited comments on a number of
specific issues. 392 comment letters
were received: 205 from FCUs, 101 from
FISCUs, 21 from NICUs, 1 from a state
credit union regulator, 26 from credit
union leagues, 2 from national credit
union trade associations, 10 from
corporate credit unions, and 26 from
other sources. Three hundred two
commenters expressed qualified support
for the proposal. Ninety commenters
were basically opposed to the proposal.

The final rule, like the proposal,
requires all FCUs, FISCUs, and NICUs to
disclose fees, dividend (or interest, if
applicable) rates and other terms
concerning accounts to members or
potential members before they open
accounts. The rule also requires credit
unions that provide periodic statements
to members to include information
about fees imposed, dividends (or
interest, where applicable) earned and
the annual percentage yield earned on
certain statements. The final rule also
prescribes rules for account
advertisements.

In addition, the final rule implements
TISA's substantive limitations on the
methods used by credit unions to

determine the balance on which
dividends are calculated. The proposal
would have permitted credit unions to
use the daily balance, average daily
balance, rollback, or par value dividend
calculation methods. The final rule
allows only the daily balance and
average daily balance methods; the
rollback method and the par value
method have been eliminated. The final
rule makes a number of other changes,
both substantive and technical, which
are discussed in the section-by-section
analysis in part VI of the supplementary
information.

I1. Scope of NCUA Authority

Section 272(b) of TISA (12 USGC
4311(b)) mandates that the Board's
regulations be ““substantially similar” to
those issued by the FRB, but the Board
may take into account the unique nature
of credit unions and the limitations
under which they may pay dividends. It
is the opinion of the NCUA that this
authority also encompasses and
incorporates the authority granted to the
FRB in section 269(a)(3) of TISA, 12
USC 4308(a)(3). Section 269(a)(3) of
TISA permits the agency to contain such
classifications, differentiations, or other
provisions, and to provide for such
adjustments and exceptions for any
class of accounts as, in the judgment of
the agency, are necessary or proper to
carry out the purposes of TISA, to
prevent circumvention or evasion of the
requirements of TISA, or to facilitate
compliance with the requirements of
TISA. NCUA also is of the opinion that
it has the authority to issue model forms
and clauses for common disclosures to
facilitate credit unions’ compliance with
TISA, authority expressly granted to the
FRB under section 269(b) of TISA. Such
sample clauses and model forms are
included as appendix B to this part 707

A. Uniqueness of Credit Unions

A credit union is a not-for-profit,
cooperative financial institution formed
to permit those in the field of
membership specified in its charter to
save, borrow and obtain related
financial services. A credit union is a
financial institution owned by its
members. These members, who are
united through a common bond or
community, democratically manage and
control a pool of capital for their mutual
benefit. Member ownership and control
makes all credit unions unique. The
uniqueness of credit unions developed
historically and independently from
other financial institutions,

In 1934, Congress passed the Federal
Credit Union Act (FCU Act) to establish
a Federal Credit Union System, to
establish a further market for securities
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of the United States and to make more
available to people of small means
credit for provident purposes through a
national system of cooperative credit,
thereby helping to stabilize the credit
structure of the United States. That Act
set the basic structure which governs
FCUs today, and also mirrors the
structure governing FISCUs and NICUs:

1. Cooperative ownership. Credit
unions are owned by their members
cm);‘.eratively. Each credit union is
funded by shares purchased by its
members; credit unions do not have
capital stock and their capital consists
of accumulated reserves. The purchase
of a share allows the member to become
an owner with tha right to vote.

2. Limited membership. Membership
is limited ta groups, each defined in the
credit union’s charter, who share a
commeon bond of occupation or
association, or reside in the same
community. Generally, credit unions do
not compete with one another, nor do
they accept accounts from, or provide
services to, nonmembers or the general
public,

; 3. Democratic operation. Member
contral is demoeratically exercised
regardless of the number of shares held.
No member has more than one vote.
Proxy voting is prehibited for FCUs;
oards and management must
participate in an annual meeting with
members and account for their
performance. In order to determine
parity on this uniqueness issue, the
Board asked for comments on whether
proxy voting is prohibited for state-
hartered credit unions. The comments
idicated that the legality of proxy
voting varies from state to state, and the
final rule makes no changes based on
this issue,

4. Volunteer mana ent.
Management is placed in the hands of
volunteer members. In FCUs, only one
board officer may be compensated. No
other member of the board of directors
or any ather committee member shall, as
such, be compensated. Almost all
directars and committee members serve
without pay in all credit unions. Within
the movement, there is a free sharing of
ideas and resources that is rarely found
among profit-oriented depository
institutions.

5. Limited lending. Loans are made
exclusively to members, not to the
public at large.

6. Dividends earned, not interest paid.
Generally, members earn dividends on
their accounts, not interest. Net earnings
are returned to members in the form of
dividends on savings, lowered interest
rates and/or rebates of interest charged

on loans,

The foregoing unique features of
credit unions were discussed in the
proposal. The Board solicited comments
on whether credit unions are unique in
other ways that would affect part 707.
Although the comments received were
well reasoned, they did not raise any
new unigueness issues that would
necessitate changes to the rule. One
commenter argued that although credit
unions are unique in many respects, the
regulation’s goal should be to simplify
dividend calculation methods to permit
comparisons among financial
institutions, The Board agrees that
facilitating comparisons among
accounts at all financial institutions is a
major intent of TISA, and has drafted
the final rule with that in mind.

The agency alsa solicited comments
on how to limit the regulatory burden
on credit unions under this truth in
savings regulation, while still meeting
the requirements and spirit of TISA.
Although numerous letters discussed
the burdens imposed by the prorosed
rule, only four comments actually
included suggestions for ways to reduce
the burden. Most of the recommended
changes were to provisions that come
directly from TISA, and which the
Board has no discretion to change. One
commenter requested that the Board
standardize the use of the terms .
“business days”’ and “calendar days” in
the rule. The final rule eliminates the
conflict in this area. (See § 707.4{a)(1)
and discussion of "business day" under
supplementary information for § 707.2.)

B. Limitations on Payment of Dividends

Member savings are placed in credit
unions in the form of accounts.
Shares are equity investments, and the
returns earned on these accounts are
dividends. Section 117 of the FCU Act
provides that, at such intervals as the
board of directors may authorize, and
after provision for required reserves, the
board of directors may declare a -
dividend to be paid at different rates on
different types of shares, at different
rates and maturity dates in the case of
certificates, and at different rates on
different types of share draft accounts.
Dividends credited may be acerued on
various types of shares, certificates, and
share draft accounts as authorized by
the board of directors. 12 U.S.C. 1763.

Dividends may be viewed as a portion
of the available current and undivided
earnings of the credit union which is set
apart, after required transfers to
reserves, by valid act of the board of
directars, for distribution among the
members. As a matter of legal
procedure, members are not entitled to
dividends until the following steps are
completed: (1] The board of the credit

union must develop a
nondiscriminatory dividend palicy, by
establishing dividend periods, dividend
credit determination dates, dividend
distribution dates, any associated
penalties (if applicable}, and the methad
of dividend computation for each type
of share account; (2) the provision for
required reserves must be made; (3)
sufficient and available prior and/or
current earnings must be available at the
close of a dividend period; (4) the beard
of the credit umion must formally make
a dividend declaration on different
classes of accounts, in accord with the
credit union's dividend pelicy; and (5)
the dividends must be paid to the
members by a credit to the appropriate
share account, payment by check or by
a combination of the two methods.
Legally, it is the declaration of the
dividend which creates the dividend
itself and the member has no right to
receive a dividend until it is so
declared. The decision of when to
declare dividends lies within the official
discretion of each credit union's board
of directors. This duty cannet be
abrogated by contract. However, an

.agreement to pay dividends on a share

account is interpreted not as an
obligation to pay the stipulated
dividends absolutely and
unconditionally, but es an underntaking
to pay them out of the earnings when
sufficiently accumulated from which
dividends in general are properly
payable. Thus, it is acceptable to discuss
the disclosures required by TISA as
prospective dividends with this
distinction in mind. Note that the
proposed definitions of “dividend” and
"*dividend rate” apply to both
prospective and declared dividends.
Otherwise, credit unions would not be
permitted to disclose any rates except
old, past rates already declared. This
would be counter to the purposes of
TISA.

I11. Timetable

TISA will not apply to credit unions
until the effective date of the Board's -
regulation. When the proposal was
published, the Board anticipated that
the final rule would be promulgated by
June 19, 1993, and effective by the end
of 1993 or the beginning of 1994. (The
Board delayed promulgation of the final
rule until September g, 1993, based on
the extension of the effective date of the
FRB’s rule granted by the HCDA.)
Because TISA does not require a
particular effective date for NCUA's
rule, the Board requested comments on
the timing of the effective date.

The Board considered an effective
date of July 1, 1994, which would have
given credit unions just over nine
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months to comply, a period
approximately equal to that afforded
other financial institutions by TISA, as
amended by the HCDA. However, nearly
half of the commenters who addressed
this issue recommended that the
effective date be nine months or more
after promulgation of the final rule,
Eighteen of those commenters requested
an effective date later than January 1,
1995. Another seven suggested that
there be a later effective date for small,
nonautomated credit unions, or that
such credit unions be exempt from the
rule.

The Board has been extremely
concerned about the effect that this
regulation will have on small,
nonautomated credit unions that offer
rollback or other low balance accounts.
As discussed elsewhere in this
supplementary information (see
§ 707.7(c) and discussion of Regulatory
Flexibility Act), the rule, particularly
the requirements for daily balance or
average daily balance calculations, will
create substantial financial hardship for
such entities. In addition to facing the
compliance burden imposed upon all
credit unions, the majority of these
small credit unions will have to
purchase computer equipment or
services, change their balance
calculation methods, and train their
staffs in the new methods. Many
commenters have indicated that it will
be literally impossible for some of these
credit unions to comply within nine
months, Fifteen months is the time
frame most often suggested to the Board
as reasonable for compliance.

The Board is persuaded by the
comments that a later effective date than
that originally contemplated is
necessary. The final rule, promulgated
on September 9, 1993, prescribes an
effective date of January 1, 1995. This
will give credit unions approximately
fifteen months from promulgation of the
final rule to prepare for compliance.
This time frame should be sufficient to
afford even small, noncomputerized
credit unions sufficient time to comply
with the rule, Although the Board
considered setting one effective date for
small, nonautomated credit unions and
another, earlier date for all other credit
unions, it ultimately rejected that idea.
While TISA does give the Board
authority to vary its rule based on the
unique nature of credit unions, the
Board does not believe that such
authority would allow it to treat small
credit unions differently from other
credit unions. Moreover, the Board
believes that it would be confusing for
credit union members if different credit
unions had different compliance dates.
Therefore, the January 1, 1995, effective

date applies to all credit unions. Credit
unions that are able to comply prior to
January 1, 1995, are encouraged to do
$0.

IV. Purpose of TISA

The purpose of the statute and final
regulation is to assist consumers,
including credit union members and
potential members, in comparing
accounts offered by credit unions and
other depository institutions,
principally through the disclosure of
fees, the dividend rate or interest rate,
the annual percentage yield, and other
account terms whenever a consumer
requests the information and before an
account is opened. TISA and the final
rule also require that fees and other
information be provided on any
periodic statement the credit union
sends to the member. Rules are also set
forth for the information contained in
advertisements of accounts and advance
notice to accountholders of adverse
changes in terms. The statute and
regulation place one substantive
restriction on credit unions’ practices:
How credit unions determine the
account balance on which dividends or
interest are calculated.

V. Regulatory Provisions

TISA is quite detailed and, for the
most part, the regulation mirrors the
statutory requirements. As previously
discussed, the rule promulgated by
NCUA must be “substantially similar"
to the TISA rule promulgated by the
FRB, except that NCUA may take into
account the unique nature of credit
unions and the limitations under which
they pay dividends. Therefore, most of
part 707 parallels the FRB’s Regulation
DD, except for changes referencing and
discussing business day, credit unions,
dividends, dividend period, dividend
rate, members, the nature of dividends,
periodic statement disclosures and
potentidl members. Those changes are
discussed herein. To aid in the
comprehension of part 707, NCUA has
incorporated much of the FRB's
preamble language from final Regulation
DD. In drafting both proposed and final
part 707, the NCUA staff was mindful
that TISA requires NCUA's regulation to
be substantially similar to Regulation
DD, and has interpreted that limitation
as granting NCUA only the discretion to
rewrite those portions of Regulation DD
where credit unions are unique or
where the limitations on which
dividends are paid apply.

The saction-gy-secuon description
which follows points out those
provisions that differ in any significant
way from the FRB’s regulation—for
example, creating an exception, adding

a disclosure, or departing significantly
from the language of the FRB’s rule or
the statute—and explains why the
differences exist. The supplementary
information addresses concerns raised
by commenters, and provides guidance
on many questions raised. Since the
Board does not plan at this time to issyg
an official commentary, the section-by.
section description was drafted with th;
purpose of providing credit unions wit}
necessary guidance. The Board notes
that the FRB expects to-issue an official
commentary in late 1993. In light of
TISA's mandate that NCUA's rule be
‘“‘substantially similar” to the FRB's, it i
the Board's intent that credit unions use
the FRB's official commentary as
guidance except on those issues or
sections where the Board’s rule differs
from the FRB's. After the FRB's
commentary is issued, the Board will
evaluate the need to issue its own
official commentary on credit union
issues. Additional guidance may be
obtained by calling or writing to
NCUA'’s Office of General Counsel.

As previously stated, the Board
received nearly 400 comment letters on
proposed part 707, Although many
commenters suggested that TISA and
the regulation are unnecessary, and
expressed concern about the cost and
burden imposed by the regulation, a
number provided useful information or
asked significant questions. As a result,
the Board has made several changes,
bath substantive and technical. The
Board has also expanded the
supplementary information to answer
the most important questions or those
most often asked.

In examining the proposal and the
comments, the Board used several
principles in fashioning the final rule.
First, the Board has closely followed the
provisions set forth by Congress in
TISA, and the FRB's final regulation. In
some cases, where statutory provisions
simply elaborate on one basic
requirement, the regulation contains
oxﬁy the basic requirement and the
supplementary information includes the
elaboration on that requirement. This
was the approach taken by the FRB, and
the Board agrees with the FRB that this
approach provides a more concise
regulation without losing the additional
information that Congress wanted.

Second, the Board has attempted to
write precise, simple rules to help
ensure that credit unions understand
TISA’s requirements. The Board
believes that this will minimize the
possibility of errors and the potential for
civil liability due to complicated or
vague requirements. Exceptions to rules
have been carefully considered and in
several cases adopted in the final
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regulation. However, the Board is
mindful that special rules add to the
length, detail and complexity of the
regulation. It has taken that fact into
account, especially when considering
suggestions for minor exceptions that
would significantly increase the
complexity of the rule.

Third, the Board has sought to ensure
that the disclosures provided to
members and potential members are
clear and meaningful. The Board
believes that providing overly
complicated or technical disclosures to
members and potential members
provides little value in comparison
shopping for accounts and may
diminish the valae of information given.

Fourth, the Board has sought to give
credit unions the flexibility to minimize
compliance costs. It has also tried to
minimize the possibility that credit
unions will unnecessarily reduce the
variety of existing product choices
offered to their members. Similarly, the
Board has tried to ensure that the
compliance requirements da not have
the effect of limiting the development of
new products,

Fifth, the Board has used its exception
authority judiciously. The Board has
made adjustments and exceptions ta
TISA, and changes from the FRB’s rule,
when essential to assist members and .
potential members in comparing
accounts, to reflect the unigue nature of
credit unions and the limitations under
which they may pay dividends, and ta
minimize significant compliance
problems for credit unions.

In conjunction with the
implementation of TISA, the Board is
also amending §§701.35 and 740.2 of its
regulations (12 CFR 701.35 and 740.2).
Those sections were modified to
conform to part 707, The amendments
to those sections are also effective
January 1, 1995.

Section 707.1—Authority, Purpose,
Coverage and Effect on State Laws

Paragraph (b}—Purpose

This section mirrors the
corresponding Regulation DD provision,
except for the substitution of “members
and potential members™ for
“consumer."” NCUA believes that the
term “consumer” is too broad to apply
to credit union share accounts, which
generally may only be offered to
members and potential members within
the creditunion’s limited field of

membership.

Paragraph {c}—Coverage

The paragraph on coverage reflects
the fact that TISA and the ation
cover all eredit unions, whether federal

or state-chartered and whether or not
insured by the National Credit Union
Share Insurance Fund (NCUSIF). TISA
provides that NCUA shall prescribe
regulations for credit unions that are
substantially similar to those
promulgated by the FRB.

Following both TISA and the FRB's
rule, proposed part 707 provided that if
advertisements for share and deposit
accounts are placed by brokers and
dealers who are share or deposit
brokers, they are subject to the )
advertising rules set forth in § 707.8.
NCUA solicited comment rding
whether share or deposit b’::?ers are
involved with placing funds into
member accounts and on the necessity
or desirability of including them in
NCUA's rule. A majority of commenters
who addressed this issue bt that
share or depesit brokers should be
covered, if they place funds in credit
unions. The Board agrees, and the final
rule retains language covering share or

di it brokers.

ECUA also solicited comment on
whether an agent on an agented account
could be considered a broker under the
proposed rule. An example of an
agented account that might be subject to
the rule would be a member with a
jumbe certificate account who
subdivides interests in the member
account for sale to other parties or
among members who formed a
certificate account investment club.
Perhaps this could also happen with
Iow-income designated credit unions
which may accept consumer accounts
from nonmembers. Only two comment
letters addressed this issue; both said
that agents should naot be covered.
Howaever, since TISA applies to deposit
brokers, the Board believes that an agent
who falls within the definition of share
or deposit broker should be subject ta
the rule.

Comment was also requested on
whether the rule should spply ta natural
person accounts at corporate credit
unions. The proposed rule included
such accounts. Two thirds of the forty-
three commenters who addressed this
issue favored exempting corporate
credit unions from the regulation. Some
of these commenters suggested that
corporates should be exempt if their
only natural person members are those
needed to charter or operats the credit
union. The Board believes that such a
limitation would be consistent with the
purposes of TISA, i.e. information and
protection for consumers.

Under part 704 of NCUA's Rules and
Regulations (see 12 CFR 704.2,
definition of “carporate credit union”),
a corporate credit union must be so
designated by NCUA and must limit its

natural person members to the
minimum required by state or federal
law to charter and operate the credit
union. The final rule incorporates the
natural person member limitation by
exempting only those credit unions
designated as corporates by NCUA.
Natural person accounts in a purported
corporate credit union not designated by
NCUA would be subject to the final
rule.

Paragraph (d)—Effect on State Laws

Section 273 of TISA provides a
narrow standard for preemption of state
laws. To be p ed, a state Jaw must
be inconsistent with the “disclosure of
yields payable or terms for accounts™
provisions of TISA and the
implementing provisions of the
regulation. Based on numerouns
comments, the FRB expanded the scope
of the preemption by Regulation DD fo
encompass anything inconsistent with
the requirements of TISA and
Regulation DD. NCUA proposed the
same approach, but requested comment
on whether the TISA standard or the
Regulation DD standard should apply.

Approximately half of those who
commented favored the Regulation DD
standard proposed by the Board. A few
commenters wanted a broader
preemption standard; some of those
wanted the Board to use the standard
currently in § 701.35 (see below). A
minority of commenters asked for a
weaker standard or preferred that there
be no presmption at all. The Board
agrees with the FRB that inconsistent
state laws are impliedly preempted by
TISA, and that a narrow reading of the
Board's preemption authority could lead
to uncertainty about the status of state
laws and potential civil liability and
compliance concerns. Therefore, the
final rule adopts the Regulation DD
standard.

NCUA notes that the part 707
preemption is not as extensive as the
preemption offered to FCUs
§ 701.35(c) of the NCUA Rules and
Regulations, discussed infra. NCUA
proposes na special preemption request
procedures. Preemption requests will
continue to be processed as they always
have been, by the requestor writing a
detailed letter to the NCUA Office of
General Counsel, citing the allegedly
inconsistent state law, demonstrating
the inconsistency and burden on credit
unions, and requesting preemption. The
General Counsel has delegated authezity
to opine on the preemption of the
inconsistent state laws. 12 CFR
790.2(b)(8).
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Section 707.2—Definitions

Paragraph (a)—Account

The wording of the first two sentences
of this definition has been changed
slightly in the final rule. The changes,
which are not substantive, were
intended to make the definition more
understandable and to follow more
closely the wording of the definition
used in Regulation DD.

Covered accounts. Section 274(1) of
the statute defines an account as any
account offered to one or more
individuals or an unincorporated
nonbusiness association of individuals
by a depository institution, into which
a customer deposits funds, including
demand accounts, savings accounts,
time accounts, and negotiable order of
withdrawal accounts. The Board is
generally defining the term as any
account available to, or held by, a
member or potential member (which
mirrors the definition of “‘member
account” in the FCU Act, 12 USC
1752(5)). This definition includes share,
share draft and term share accounts, and
equivalent accounts offered by FISCUs
and NICUs. The regulation covers
dividend-bearing as well as
nondividend-bearing and interest-
bearing accounts. It includes all share
and deposit accounts offered to
members or potential members by credit
unions, whether those accounts are
federally (NCUSIF) insured,
nonfederally insured, or uninsured.

Unincorporated nonbusiness
association accounts. Like the FRB's,
NCUA's final rule exempts any existing
accounts held by unincorporated
associations of natural persons,
established before the effective date of
part 707. The FRB adopted this position
after a showing by commenters that to
incorporate all such accounts into the
coverage of the rule would mandate a
manual review of all such accounts to
determine their composition and
purpose. Twenty-six commenters to
NCUA's proposed rule agreed with the
FRB's approach on the grounds of
uniformity of all financial institutions
and operational ease. Thirteen
commenters favored including all
unincorporated business association
accounts, as it would be difficult to
exclude some and not others, or to
include new accounts by these groups,
but not their older accounts, and
expressed the belief that these are all
covered accounts. Thirty-two
commenters favored exempting all
unincorporated business association
accounts, because of operational
difficulties in determining which
accounts are associational (this
information is not generally maintained

and it would be difficult to make this
determination, especially since civil
liabilities apply if the credit union is
wrong in making its determinations). No
uniqueness reasons were given for these
changes, so the NCUA Board has
declined to adopt them.

The Board is authorized under section
269(a)(3) of TISA to create exceptions
for classes of accounts to facilitate
compliance with TISA. To ease the
significant burden of reevaluating the
ownership status of existing
nonindividual member accounts, the
Board is exercising its exception
authority under section 269(a)(3) to
exclude a limited class of existing
accounts from coverage. Thus, the
exemption discussed above. However, if
the credit union is notified by an
unincorporated nonbusiness association
that an existing account is held by such
entity, the exception will cease to apply
and the account must thereafter be
considered a member account which is
covered by the regulation. Credit unions
that are so notified must begin
complying with the regulation within a
reasonable time. For example, if the
credit union is notified during a
statement cycle or a compounding
period that the accountholder fits the
definition of member, commencing
coverage at the beginning of the
following statement cycle, dividend
geriod. or compounding period would

e acting within a reasonable time.

For purposes of determining coverage
under this provision, credit unions may
initially assume that existing accounts
covered are those identified for tax
purposes by an individual's social
security number, Of course, even
accounts identified with a social
security number are not covered if they
are for a business purpose, for example,
an account held by a sole proprietor.

Credit unions must have procedures
in place so that unincorporated
nonbusiness associations that open new
accounts on or after the effective date
(or existing members that inform the
credit union of their covered status)
receive all applicable disclosures
required to be provided: (1) At account
opening and upon request; (2) on certain
statements sent on the account; and (3)
if terms are changed. Naturally, they
will also be covered by all other
provisions of the regulation (such as the
dividend payment requirements).

Certificate of indebtedness accounts.

" The Board finds that certificate of

indebtedness accounts offered by some
credit unions are more akin to a debt
offering than a share account, and are,
therefore, not covered by this proposal.
FCUs that borrow funds from natural
persons, such as through a certificate of

indebtedness account, must evidence
the borrowing by a signed promissory
note setting forth the terms and
conditions regarding maturity,
prepayment, interest rate, method of
computation, and method of payment.
12 CFR 701.38(a)(1). Furthermore, the
promissory note and any advertisement
for such funds must contain
conspicuous language indicating that
the note represents money borrowed by
the credit union, and that the note does
not represent shares and, therefore, is
not insured by the NCUSIF. 12 CFR
701.38(a)(2). Six commenters agreed
with NCUA's proposal not to cover
certificate of indebtedness accounts in
the rule endorsing the Board's rationale,
No commenters were opposed.
Therefore, the Board adopts its
proposed position. Since the Board
finds that certificate of indebtedness
accounts are neither share nor deposit
accounts, it is not necessary to place
this exemption into the rule language.
Other investments. The term
“account” does not include every
financial relationship a member might
have with a credit union, or with the
credit union’s credit union service
organization (CUSO). For example, the
purchase of a U.S. savings boncﬁ
government security or annuity from a
financial institution or its affiliates are
not “accounts’ subject to this
regulation. The Board believes, as does
the FRB, that the Congress did not
intend to cover certain other
investments that may be offered through
(as opposed to offered by) a credit
union, such as mutual funds. Often
these investments are offered by
affiliates of the credit union, such as by
a CUSO, or group purchasing vendor,
These investments are not member
accounts of the credit union, and are
thus not covered by the final regulation.

Paragraph (b)—Advertisement

Under TISA, each “advertisement,
announcement, or solicitation'" relating
to an account at a depository institution
must comply with specified rules. TISA
does not define “‘advertisement,” but
Regulation DD does, using the same
definition used in the FRB's Regulation
Z, 12 CFR 226.2(a)(2). NCUA's proposed
rule used, and the final rule retains, the
FRB'’s definition of advertisement: “any
commercial message appearing in any
medium, if it directly or indirectly
promotes the availability of an
account.” .

NCUA solicited comments on how to
treat rate sheets published in
newspapers, periodicals or trade
journals. All of the commenters who
addressed this issue believed that rate
sheets should not be covered by the
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rule, because they provide valuable
information that members otherwise
would not have, and subjecting them to
the rule’s advertising requirements
would reduce the availability of such
information. The Board agrees with the
commenters. The FRB found that rate
sheets are independent, third party
compilations of information on the rates
of many of an area’s financial
institutions, with no payment made by
the institutions to the third party nor
any duty by the third party to include
information about a specific institution.
With this understanding the Board has
adopted the FRB’s position on this

issue, to the effect that rate sheets
published in newspaper, periodicals, or
trade journals are not advertisements as
long as the credit union does not pay a
fee to have the information included
and does not control whether the
information will be included. The Board
believes that these t{pes of rate sheets
are not “commercial messages” of the
type contemplated by the term
“advertisement."

The Board also solicited comments on
whether any advertising practices
unique to credit unions (such as
newsletters to members or election
mailings), or limitations on dividend
payments, would engender any changes
to the proposed definition of
advertisement, Commenters requested
exemption of a broad spectrum of
communications, ranging from
newsletters to brochures. Five of the
suggested items (published rate sheets,
telephone response machines, broadcast
and electronic media, lobby boards and
outdoor advertising) are fully or
partially exempt from the rule's
advertising requirements. (See
§707.8(e)(1-2) and the supplementary
information thereto.) The Board is also
persuaded that newsletters are partially
exempt from the rule’s advertising
requirements. (See § 707.8(e)(3) and the
supplementary information thereto.)
The Board does not believe that the
other suggested items merit exemption
either on uniqueness grounds or
because or the limitations on dividends,
and the final rule does not create any
new exemptions for them.

Paragraph (c}—Annual Percentage Yield

The Board adopts a definition of the
annual percentage yield (“APY") that is
substantially the same as stated in TISA
and Regulation DD. TISA defines annual
percentage yield as the total amount of
interest that would be received on a
$100 deposit, based on the annual rate
of interest and the frequency of
compounding for a 365-day pgriod,
expressed as a percentage calculated by
a method which shall be prescribed by

the FRB in regulations. The final rule
does not incorporate the reference to a
$100 deposit, since the APY calculation
prescribed by appendix A to this part

-can be performed with any amount of

principal, and NCUA believes, as does
the FRB, that reference to $100 might be
confusing, especially for accounts that
have a higher minimum balance
requirement to earn dividends or that
have a tiered-rate structure. The Board
requires that the term “‘annual
percentage yield" be used in both
advertisements and disclosures to
ensure uniformity and facilitate easy
comparisons. The only difference from
the definition in Regulation DD is that
the word “dividends" is substituted for
the word “interest.”

Paragraph (d)—Average Daily Balance
Metho

This definition is adopted verbatim
from the FRB's rule. Under the average
daily balance method, dividends are
computed by applying a periodic rate to
the average daily balance in the account
for the dividend period, or applicable
portion of a dividend period, with the
average daily balance calculated by
adding the balance in the account for
each day of the period, or applicable
portion of a dividend period, and then
dividing that sum by the number of days
in the dividend period, or applicable
portion of a dividend period. It should
be noted that the FRB treats negative
account balances as a $0 balance for
calculation purposes. Furthermore, the
FRB holds that if a fee is assessed in
such circumstances (and is not part of
a credit transaction), it should be
disclosed as a fee—in the initial
disclosures—and should not be treated
as “negative” interest. NCUA follows
this FRB guidance.

One commenter suggested combining
this definition with that of daily
balance, § 707.2(h), for ease of
understanding, No uniqueness reasons
were given for this change and the
Board declines to adopt this suggestion.

Paragraph (f)l—Bonus

TISA does not use or define the term
“bonus.” However, the definition of a
“bonus” has significance under the
proposal because a bonus is excluded
from dividends and interest, and must
be disclosed under proposed
§ 707.4(b)(7), and because mention of a
bonus in an advertisement requires
other disclosures to be made under
proposed § 707.8(e).

e Board proposed to define the
term “bonus” to encompass any
premium, gift, award, or other
consideration worth more than $10
regardless of the form the payment

takes. Thus, it was intended that
anything of over $10 in value that is
given or offered to a member, aside from
dividends, would be a bonus for the
purposes of part 707. The Board
followed the FRB in setting $10 as the
line of demarcation for bonuses,
following Internal Revenue Code section
6049 which excludes amounts under
$10 from being reported as interest for
tax purposes. 26 U.S.C. 6049. In
addition, under the proposal an item

- could not be a bonus if a credit union

gave or offered such a premium to a
third party, rather than to the member.
Comments were requested regarding the
adoption of the FRB exclusion of third
party benefits, whether life savings
benefits should be treated as a bonus for
part 707 purposes, and whether any
other unique credit union attributes
should be added to the definition. Life
savings benefits are benefits provided by
many credit unions to their members, at
no charge to their membership, giving a
death benefit to beneficiaries of a

.deceased member. It is a tradition of

long standing in the credit union
movement to provide this ““burial
insurance” free of charge to members.
No application is necessary on the part
of a member to obtain the life savings.
It is NCUA's understanding that the
terms of credit union life savings plans
are unique from those offered by other
institutions, and the Board so finds.

Twenty-five commenters to NCUA's
proposed rule favored excluding life
savings benefits because life savings
benefits are unique to credit unions,
benefits are paid only in limited
circumstances, the value to each
member is difficult to obtain actuarially,
the IRS does not consider similar
insurance on retirement accounts
compensation, and payments are made
to third party beneficiaries, not to the
member. One commenter believed that
life savings benefits should be included
in the definition. Given the history,
tradition, and uniqueness of credit
union life savings benefits, and that they
fall into a category of third party
benefits, which are excluded from
coverage by Regulation DD, the Board
excludes life savings benefits from the
definition of bonus. Those federally
insured credit unions offering life
savings benefits need only follow the
recﬁuirements of part 740 of the NCUA
Rules and Regulations in advertising life
savings plans. 12 CFR part 740. Certain
state laws may also apply, as withany -~
insurance product. The Board also
deems all life savings benefits to fall
under the definition of “nondividend
membership benefits” defined in
§707.2(r). :
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One trade association also favored
excluding all items, awards or
premiums provided to any third party.
The FRB, in excluding all third party
benefits, a%;-:ed with commenters noting
that a true bonus is one given or offered
to the consumer holding the account
and that the disclosures applicable to
bonuses are most important where the
consumer, and not some third party, is
the recipient of the financial benefit
from the payment of a bonus. Therefore,
the FRB held that an item of any value
given or offered directly to a third party
by a depository institution in exchange
for a consumer opening or renewing an
account with the institution is not a
bonus. NCUA finds this position well
reasoned and adopts it.

Clarifications were requested by
commenters regarding travel club
benefits and other hard to value
benefits. These items fall under the term
“nondividend membership benefits”
and are discussed in this supplementary
information under § 707.2(r).

Five commenters also favored
excluding extraordinary dividends,
commonly known as “bonus dividends”
(in that they are sporadic in nature,
difficult to value, and often depend
upon account balances). As the FRB also
exempted all interest from the toverage
of bonuses, this exemption is a
clarification of something other
depository institutions are permitted
under Regulation DD. Furthermore, it is
unique to credit unions and specific to
the dividend setting process. The Board
also determined that “extraordinary
dividends” should be excluded from the
definition of “bonuses,’” and they are
discussed in § 702.2(m).

It should also be noted that the Board
agrees with, and therefore adopts, the
positions of the FRB that a bonus does
not include the payment of interest (or
dividends) on an account, nor does it
include the waiver or reduction of a fee,
nor the absorption of expenses on an
account. The credit union practices of
packaged accounts, loan discounts for
members with other account
relationships, mortgage fee discounts,
and fee waivers would all be exempt
from the definition of bonus as either
waivers and reductions of fees, or the
absorption of expenses on accounts,

Deletion of Term “Business Day”

NCUA is concerned that many credit
unions have no or minimal computer
capabilities, Furthermore, 8 number of
credit unions, particularly parish and
church credit unions, may only be open
one day each week (generally Sunday)
for the transaction of routine business.
NCUA attempted to arrive at a
definition of business day that would

take these unique conditions into
account, not be overly burdensome to
these credit unions, be fair to members,
and still achieve the purposes of TISA.
Comments were solicited on the
advantages and disadvantages of each of
the four alternatives proffered, as well
as any other alternatives which would
achieve agency goals. .

Alternative one, defining a business
day as one other than a Saturday,
Sunday or legal holiday, is taken from
the FRB’s Regulation CC. Forty
commenters favored this approach.
Alternative two, defining a business day
as one during which the offices of the
credit union are open for carrying on
substantially all business functions, is
the one adopted by the FRB in
Regulation Z and Regulation E. Sixty-six
commenters favored this approach.
Alternative three, defining a business
day as any day in which the credit
union is open which is not a Saturday,
Sunday or federal or state holiday for
credit unions is a combination of the
other two definitions. Forty-six
commenters favored this approach.
Alternative four, defining a business day
as one other than a Saturday, Sunday or
a public holiday as noted in the U.S.
Code, is the one adopted by the FRB for
the final Regulation DD. Seventeen
commenters favored this approach. The
term “business day" only came into
play in the delivery of account opening
disclosures (ten business days when the
member is not physically present at the
time the account is openeS). In all other
circumstances, timing rules use
calendar days.

One trade association supported
either option 1 or 4, but favored
allowing “parish” credit-unions only
open weekends, or credit unions
entirely staffed by volunteers, to have
twenty-one calendar days. Another
trade association supported option 3,
but favored allowing credit unions open
less than three days/week to have
twenty calendar days. Thirty credit
unions favored calendar day, instead of
business day, timing (10 days—23
commenters; 14 days—2 commenters;
15 days—2 commenters; 30 days—3
commenters). Four commenters
suggested a blending of the various
options. All of the commenters felt that
their suggestion best aided credit unions
operationally. One commenter each
suggested exceptions for part-time
branches; days credit unions were
closed due to sponsor holiday, furlough,
or plant closing; and shared branches. In
light of the comments, the Board
determined that the best solution to take
into account the uniqueness of small
credit unions, and also sponsor
holidays, sponsor furloughs, sponsor

-addresses the unique problems of credit

plant closings, and shared branches,
was to permit twenty calendar days for
the timing for which the FRB uses ten
business days. The Board believes this

unions, and yet permits sufficient time
to process account opening disclosures,

Paragraph (g)—Credit Union

Section 272 of TISA directs the Board
to issue regulations governing credit
unions, for which it uses the definition
in the Federal Reserve Act, 12 USC
448(b)(1)(A), specifically, all federal or
state-chartered credit unions that are
insured or are eligible to apply for
insurance on their accounts from the
NCUSIF. Based on that definition, the
Board believes the statute’s coverage is
very broad, and encompasses both state
and federally chartered credit unions,
regardless of whether the credit union is
insured (by federal, state, or private
insurance) or uninsured. The final rule
therefore adopts a very broad definition
covering FCUs, FISCUs and NICUs.

Paragraph (h)—Daily Balance Method

This definition is adopted from the
FRB's Regulation DD. Under the daily
balance method, also commonly known
as “‘day in/day out,” dividends are
computed by applying a periodic rate to
the balance in the account for each day
of the dividend period, or applicable
portion of a dividend period. One
commenter requested a clarification
regarding whether this encompassed the
“dividend dollar method.” The
“dividend dollar method™ is not a term
of art, nor does it have a universal
meaning. Therefore, NCUA cannot
respond to the commenter, except to
suggest that the commenter make such
determination himself or herself, based
upon the given definition of daily
balance method. NCUA does note that
the daily balance method is equivalent
to the "“dollar value method™ explained
in §5160.7.1 of the NCUA's Accounting
Manual for FCUs, 1f the “dividend
dollar method” is the same as the
““dollar value method,” then it is the
equivalent of the daily balance method.
Paragraph (i)}—Dividead and Dividends

Dividends are explained more fully
earlier in section II, B of this
Supplementary Information. The
proposed definition, like the final,
stated that bonuses and similar offers do
not constitute dividends for purposes of
the regulation. This is consistent with
the FRB's definition of interest in
Regulation DD. Two commenters
favored the proposed definition; none
opposed it. Also, a credit union's
absorption of expenses incident to
providing a normal member financial
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service function or its forbearance from
charging a fee in connection with a
service is not considered to be a
payment of a dividend, One commenter
requested clarification on the meaning
of the phrase “absorption of expenses.”
The FRB provides guidance as follows:
“A practice of charging higher fees to
nonaccount holders than to account
holders does not make the differential
“interest” (or “‘dividends”’). If a credit
union does not pass along expenses or
fees to a member, but instead pays for
them itself as a part of a premium
member account, or corporate account
analysis, for instance, then such
noncharging of expenses would be an
“absorption of expenses.” For more
information on this topic, readers are
referred to the supplementary
information regarding § 707.2(f) on
bonuses.

One trade association requested that
the Board incorporate changes suggested
to the definition of bonus, including an
exclusion for all extraordinary
dividends of any amount, and for
nondividend membership benefits, The
Board agreed with this commenter, and
has provided exclusions of
“extraordinary dividex:ii" and
“nondividend membership benefits"
from the definition of dividends. These
two terms are further explained in the
supplementary information on
§§707.2(H)(*bonus”), (m)
(“extraordinary dividends”) and (r)
(“nondividend membership benefits"”).
The Board bases these exclusions on
uniqueness grounds and considers them
a natural expansion on the FRB’s
exclusion of a bonus. The FRB, and
NCUA, have excluded bonuses from the
definition of interest (and dividends) on
the grounds that valuation of a bonus
would be burdensome and cause
customer (and member) confusion. For
more information on this point, readers
are urged to review the discussion in
this supplementary information on
§707.2(f) regarding bonuses.

Zaragraph (j)—Dividend Declaration
ate

This term was not defined, as it was
not used, in the proposed rule.
However, in response to comments, it
seemed to the NCUA staff that a
definition was needed to reflect the
limitations under which dividends may
be paid in reference to the account
disclosures required in oral responses to
inquiries under § 707.3(e), upon request
to any member or potential member
under § 707.4(a)(2)(ii)(A), in the account
opening disclosures under
§707.4(b)(1)(i)(B), and for the time APY
is in effect advertising disclosure in
§707.8(c)(2). The account disclosure

available upon request, as proposed,
required disclosure of a rate offered on
dividend-bearing accounts accurate as
of within the previous seven days. The
advertising disclosure, as proposed,
required either the period of time the
APY would be offered, or a statement
that the APY was accurate as of a
specified date. Commenters made it
clear to the Board that these disclosures
were inaccurate and inappropriate to
make in connection with a dividend-
bearing account. For dividend-bearing
accounts, the APY most comparable to
that of interest-bearing accounts is the
APY for that particular classification of
account offered as of the last time
dividends were officially declared.
Therefore, as explained more fully in
the discussion of §§ 707.4(a)(2)(ii)(A)
and 707.8(c)(2) in this supplementary
information, a need for a definition of
“dividend declaration date’' was
occasioned.

The term “dividend declaration date”
is defined simply as the date that the
board of directors of a credit union
declares a dividend for the preceding
dividend period. As explained in
section II, B of this supplementary
information, it is this action which
crystallizes the legality of the receipt of
the dividend by the member. The Board
cautions credit union members that a
slight delay may occur between the
declaration of a dividend, and the
distribution of a dividend, as discussed
in NCUA's Accounting Manual for
FCUs, §§5160.1.2 and 5160.5. State
laws would, of course, control timing in
the case of state-chartered credit unions,
but would not affect the necessity of the
board declaring dividends. For example,
section 927 of the California Credit
Union Regulations permits the boards of
directors of credit unions to declare
dividends in advance. Cal. Admin. Code
tit. 10, ch.3, subch. 3, section 927.
Indeed, the boards of directors of FCUs
may also prepare an anticipated
dividend rate, to be ratified, or to take
effect, at the end of a particular
dividend period. See Accounting
Manual for FCUs, §5160.5.

Paragraph (k)—Dividend Period

This term is used in the definition of
“dividend declaration date” in
§707.2(j); in the frequency of crediting
account disclosure in § 707.4(b)(2)(i);
and in the periodic statement disclosure
to be made when the statement period
and the crediting cycle, or dividend
period, vary as described in § 707.6(a).
This definition is adopted from the
discussion of dividend periods in
§5160.1.1 of NCUA's Accounting
Manual for FCUs. Comment was
requested on whether the definition

conforms to dividend periods for all
credit unions, when it referred to the
definitions of rollback accounts and
disclosures, now deleted from part 707.
However, NCUA uses the term
“dividend period” in the same sense in
both the proposed and final rules, and
therefore builds upon the comments
received.

Four commenters agreed with the
proposed definition. One commenter
suggested using ‘‘designated date' in
lieu of “dividend period.” As the
suggested term had no meaning, the
Board rejected this comment. One trade
association suggested defining the term
as “the span of time during which
dividends are earned on shares on
deposit and following which dividends
are credited to shares on deposit.”
Another commenter suggested “the
period of time the principal must
remain on deposit to earn a dividend."
Another trade association suggested
“the span of time established by the
board of directors of a credit union by
the end of which shares on deposit earn
dividend credit.” These commenters
stated that these changes reflected the
practice of earning dividends from the
beginning of the dividend period, but
not crediting them until after the end of
the dividend period. NCUA understands
the importance of the intent of these
changes, but finds that the proposed
definition also reflects credit union
practice. With one minor change to
reflect credit union uniqueness,
substituting “in a member account” for
“on deposit,” the Board adopts as final
th? definition contained in the proposed
rule.

Paragraph (1)—Dividend Rate

Section 274(3) of the statute defines
the “annual rate of interest” as the
annualized rate of interest paid with
respect to each compounding period,
expressed as a percentage. The Board,
following the FRB’s lead, is simplifying
the phrase and rewording the statutory

‘definition to clarify that the “dividend

rate” is the rate of dividends paid
without regard to compounding, shown
as an annual figure and expressed as a
percentage. Two commenters suggested
that the term ‘““dividend rate” reflect a
compounded rate. The Board, in
rejecting this idea, notes that this would
duplicate the definition of APY, as well
as deviate from the FRB when no
uniqueness grounds exist for the
deviation.

Section 274(3) of TISA also provides
that the interest rate may be referred to
as the “annual percentage rate.” Again
following the FRB's lead, the Board
requires that credit unions refer to this
figure using the term “dividend rate”
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and permits credit unions to use the
term “‘annual percentageTate” only in
addition to the term “dividend rate”
and only for account disclosures (not in
advertisements).

The Board believes it is essential, in
order to assist members in comparing
accounts, to require the use of
standardized terminology in this area.
The Board believes, as do twenty-seven
commenters, that it may be confusing
for prospective accountholders to see
the same figure labeled as the “dividend
rate" in some advertisements and
disclosures and as the “annual
percentage rate' in others, Also, the
term “annual percentage rate," as
required to be disclosed under
Regulation Z, is commonly understood
by members to encompass the total cost
of credit—including both interest and
other finance charges. The Board, and
the commenters, are concerned that
member confusion may result if the
term “‘annual percentage rate’ is used to
designate a dividend rate for the
member’s share account at a credit
union, if the same terminology is used
to designate a rate that includes both
interest and, for example, points, for the
member's mortgage loan with the same
credit union. Since the potential for
confusion is greatest in advertisements,
the Board proposes to permit use of the
term '‘annual percentage rate’' only in
the account disclosures and then only in
addition to the term “'dividend rate.” In
no case would a credit union be
required to refer to the dividend rate as
the annual percentage rate. The Board
follows the FRB final Regulation DD in
this matter.

One commenter requested that the
Board permit the “dividend rate” to be
abbreviated as *'DR.” The Board demurs
on this issue until the FRB issues the
official commentary to Regulation DD,
due in early 1994. Another commenter
suggested that the word “deposit”
should be changed to “share balance”
wherever it appears, to emphasize the
uniqueness of credit union dividend-
bearing accounts, The Board believes
that the term “account” is to be
preferred in this context, as it
encompasses both dividend-bearing and
interest-bearing accounts (for, under
§ 707.2(p), the definition of “dividend
rate' also applies to state-chartered
credit unions offering interest-bearing
accounts as the “‘interest rate”’). The
only change made by the Board is one
of internal referencing to conform
"'§707.4(b)(1)(A)"” in the proposed rule
to *'§ 707.4(b)(1)(i)" in the final rule.

Paragraph (m)—Extraordinary
Dividends

This term was not defined, as it was
not used, in the proposed rule.
However, in response to comments, it
seemed to the NCUA staff that a
definition was needed to reflect a
unique credit union practice and to
exempt that practice from the
requirements of being disclosed as a
bonus or included as a dividend or
interest payment to members.

The term “extraordinary dividends”'
is defined simply as a nonrepetitive
dividend paid at an irregular time from
funds legally available for such
distribution. The definition is loosely
adopted from the definition of the term
in Black’s Law Dictionary. Although
such dividends are more commonly
known to the credit union movement as
“bonus dividends,” the Board feared
member and credit union confusion
with the definitions of “bonus"

{§ 707.2(f)) and "‘dividend” (§ 707.2(i)) if
that term were used. Instead, the Board
turned to the legal definition for all such
irregular, extra dividends declared by
any board of directors empowered to
declare dividends, i.e. “extraordinary
dividends." The definition is intended
to encompass all irregularly scheduled
and declared dividends. The Board
considers this a clarification of the
policy, adopted from the FRB, that a
bonus does not include the payment of
interest (and therefore dividends) on an
account. As extraordinary dividends are
dividends, equivalent in this context to
interest, they, too, are exempt from the
definition of bonus, as discussed in this
supplementary information under

§ 707.2(f). In addition, extraordinary
dividends are unique to credit unions,
sporadic in nature, difficult to value (as
they are often tied to account balances
as a percentage of shares held in a credit
union), and a return on investment to
members encouraged by the Board,
when declared within the bounds of
safety and soundness. For these reasons,
the Board has specifically exempted
them from being considered as either
bonuses, interest or dividends in part
707. However, it does require that the
dollar amount of any such dividends be
disclosed on a periodic statement for the
dividend period during which they are
earned. See § 707.6(b)(2).

Paragraph (n)—Fixed-Rate Account

This term was added by the FRB in
the final Regulation DD. The proposed
rule uses it in § 707.4(b)(1)(i). The term
includes all of those accounts not
meeting the definition of a variable-rate
account, The FRB defined this term as
including all accounts in which the

financial institution, by contract, gives
at least 30 calendar days advance
written notice of decreases in the
interest rate. Thus, institutions offering
fixed-rate accounts may change rates
from time to time, but only if they
provide advance written notice of rate
decreases. (An increase in the rate
would not require any notice.) In
essence, considering the Board has
adopted the same definition of variable.
rate accounts as did the FRB, this
discussion also holds true for credit
unions offering fixed-rate accounts.
Three commenters asked for a more
specific definition. The Board believes
this istunnecessary. In addition, the
Board does not wish to convey a false
impression regarding the ability of
credit unions to contract for rates,
which is contrary to the dividend
setting process. The Board adopts the
proposed definition, for the reasons
given here, and refers readers to the
discussion in the supplementary
information under § 707.2(z)(variable-
rate accounts).

Paragraph (0)—Grace Period

This definition does not refer to “in
by the 10th” type accounts. The FRB
uses grace period in a different context
and the Board adopts the same term. All
references to “in by the 10th" or
rollback accounts have been deleted
from the final rule, as the regulation
bans rollbacks.

A grace period, if provided, must be
disclosed under § 707.4(b)(6)(iv). In
addition, a grace period may be
important for purposes of § 707.5(b),
dealing with the timing of disclosures
for rollover term share accounts. A grace
period is defined as a period after
maturity of an automatically renewing
term share account (“certificate
account,” in the proposal) during which
the member may withdraw funds
without being assessed a penalty. A
credit union is free to use a grace
period, but its use is not required.
Except for the change in term from
“certificate account” to *‘term share
account,” the Board adopts this
definition as proposed.

Three commenters agreed with the
definition.-Two commenters suggested
changing the term to ‘‘certificate grace
period” to eliminate confusion between
the term and rollback accounts, which
are often called “‘grace period
accounts." The elimination of the term
“certificate account” obviated the need
for this suggestion. One commenter
suggested defining the term as “the
period of time following the maturity of
an automatically renewable fixed-rate
account during which the funds may be
withdrawn without penalty.” No
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uniqueness reasons were given for this
change, and the Board declines to
accept it,

paragraph (p)—Interest

The definition is adopted from the
FRB's Regulation DD and the term
“interest” is to be used only by those
state-chartered credit unions that pay
interest pursuant to state law. Unless
otherwise nated, the term “interest” is
to be substituted for “dividend" or
“dividends” wherever those terms
appear when a state-chartered credit
union's interest-bearing accounts are in
issue. For more information regarding
this term, readers are referred to the
supplementary information section on
§707.2(1) mgarding dividends.

Like “dividend' and “dividends,"”
“interest” is defined to exclude
bonuses, reductions in fees, absorption
of expenses, extraordinary-dividends
and nondividend membership benefits.
Since holders of interest-bearing
accounts in a state-chartered credit
union are still credit union members, it
is possible that they may obtain
extraordinary dividends or nondividend
membership benefits as those terms are
defined in part 707. For more
information regarding these new terms,
NCUA directs readers to the
supplementary information on § 707.2(f)
(extraordinary dividends), (i) (dividend)
and (m) (nondividend membership
benefits).

Use of the term “interest” in the
regulation is not meant to suggest that
all credit unions may pay interest on
their accounts. Federal credit unions
and somse state-chartered credit unions
are prohibited from paying interest.
NCUA research indicates that at least
twenty-nine jurisdictions permit their
state-chartered credit unions to accept
deposit accounts—Alabama, Colorado,
Florida, Georgia, Hawaii, Idaho, Iowa,
Kentucky, Maine, Maryland,
Massachusetts, Michigan, Minnesota,
Mississippi, Nevada, New Hampshire,
New Jersey, New Mexico, North
Carolina, North Dakota, Oklahoma,
Oregon, Puerto Rico, Rhode Island,
Texas, Utah, Vermont, Washington and
Wisconsin. Comment was requested
from credit unions in those states, and
any other states permitting credit union
deposit accounts, regarding the
application of this rule to such
accounts. Six commenters approved of
the Board's proposal; two commenters
opposed (without citing any uniqueness
reasons), The Board adopts the
proposed definition, as amended. NCUA
also notes that the definition of interest
in part 707 is different from that of the
h‘uemal Revenue Service (IRS). In 26
CFR 1.6049-5(a)(2), the IRS states that

the fair market value of property
received as interest or in lieu of cash
payment of interest is “interest” for
reporting purposes. NCUA strongly
suggests that credit unions consult their
own tax advisors, accountants or
attorneys on all tax issues related to part
707.

Paragraph (q)}—Member

The Board adopts this definition as
proposed. A “member” is any
individual or natural person within the
field of membership of a credit union
who is either-elected to membership or
meets applicable initiation criteria and
who subscribes to the required shares of
stock in the credit union. “Member” is
a concept parallel to, but not identical
to or interchangeable with, the term
“consumer” as used in lation DD.

It is clear from TISA and its legislative
history that the protections of TISA
were intended to apply only to natural-
person-member-purpose—and not
business-purpose—accounts. For
instance, section 262 of TISA cites,
strengthening the ability of the
consumer to make informed decisions
regarding deposit accounts as among
TISA’s goals. Moreover, the statutory
definition of an “account” in section
274(1) of TISA is expressly limited to
those offered to 1 or more individuals or
an unincorporated nonbusiness
association of individuals. The
definition of “member” in § 707.2(q)
also incorporates a natural person
nonmember holding an account in a
credit union designated as low-income
status under 12 CFR 701.32(d), or to
whom such an account is offered, and
a natural person nonmember holding an
account in a state-chartered credit union
pursuant to state law, or to whom such
deposit account is offered. One trade
association objected to inclusion of
credit union nonmembers in the
definition of member, and requested
such mention be moved to the
definition of “account” instead. The
commenter feared that this might blur
the distinction between members and
nonmembers. The Board does not agree.
The definition of member for purposes
of part 707 only has meaning in part
707. It does not modify the definition of
member in the FCU Act, nor any state
law authorizing the chartering of credit
unions. Given this fact, and the need to
simplify a very technical law and avoid
any unnecessary confusion among
credit unions as to who must receive the
benefits of TISA and part 707, the Board
has not adopted this suggestion.

One commenter favored permitting
exclusions based upon state law
determinations of the nature of an
account. The Board could not determine

the meaning of this comment from
information received, and demurs until
more information is received and the
FRB releases its Regulation DD official
commentary.

The Board uses the term “‘natural
person” rather than “individual” and
adds the term “primarily for personal,
family, or household purposes” to the
definition. A similar definition has
worked well in the FRB’s Regulation Z
in determining whether credit is for a
consumer purpose, and the Board
believes it would be equally helpful in
determining coverage for deposit
products. Two commenters favored
specifically including living trust
accounts; one commenter opposed the
inclusion of living trust accounts. One
commenter asked for a clarification
regarding traditional “club” accounts,
such as holiday share accounts.
Whether an exemption would be
available for living trust accounts and
“club™ accounts, would depend upon
whether they are business purpose
accounts, and thereby exempt, or
primarily for personal, family, or
household purposes, and thereby
covered. In most instances, it would
seem that they would be covered
accounts. However, thisis a
determination that the Board could not
make on a global basis, but that each
credit union will need to make on a
case-by-case basis. NCUA anticipates
that the FRB’s Regulation DD official
commentary will be published soon,
which should provide guidance on
these issue for credit unions,

The Board also requested comment on
whether sole proprietorship, custodial,
retirement, escrow and Uniform Gift to
Minors Act (“UGMA") accounts are
consumer accounts subject to proposed
part 707. The FRB concluded that: (1)
Sole proprietorship and custodial
accounts were business purpose
accounts not subject to Regulation DD;
(2) retirement and UGMA accounts were
consumer accounts subject to
Regulation DD; and (3) escrow accounts
could be either business purpose or
consumer purpose and had to be
investigated to determine the
applicability of Regulation DD to them.
For example, an account established by
an individual for lease payments
pending resolution of a dispute with a
landlord would be a consumer account,
but an account established for the
payment of taxes and property
insurance in connection with a real
estate transaction would not be a
consumer account.

The Board stated that it was inclined
to follow the lead of the FRB unless
these accounts had characteristics
unique to credit unions that would
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support another approach. Twenty-
seven commenters approved of NCUA's
proposed approach. The Board adopts
this approach in the final rule
definition, and follows the FRB
determinations regarding sole
proprietorship, custodial, retirement,
UGMA and escrow accounts,

One commenter favored excluding
guardianship, conservatorship, estate,
probate, court-ordered, and all trust
accounts, on the grounds that they are
not consumer accounts. Twenty
commenters favored excluding
guardianship, conservatorship, estate,
sole proprietorship, custodial, probate,
court-ordered, trust, retirement, escrow
and UGMA accounts on grounds that
they are all business purpose accounts.
Eight other commenters requested that
all escrow accounts be excluded from
rule coverage, believing them to be
business purpose. One commenter
favored including sole proprietorship,
custodial, and small corporation
accounts. As these positions varied from
the FRB, and no uniqueness reasons
were cited for a deviation, they have
been rejected by the Board.

One commenter suggested that
savings accounts of state deferred
compensation plans be exempted. Since
the government entity must remain the
owner of the funds in such accounts for
federal tax purposes, it appears that
these are public unit accounts, and
therefore exempt.

Three commenters requested a
clarification on the exclusion for
accounts held by a member in a
professional capacity. Two commenters
requested a clarification that trust, estate
and court-ordered accounts be excluded
due to their business purpose nature.
The FRB has taken the position that it
would be extremely burdensome and
difficult for financial institutions in
many cases to discover the identity of
the person for whom an account is held.
In addition, the value of requiring
disclosures to be given to the custodian
was questioned, insofar as beneficiaries
often cannot control the investment
decisions of a custodian, and often
cannot comparison shop for accounts,
one of the main purposes of TISA.
Moreover, custodians are often in the
business of being custodians, and are
not the type of accountholder Congress
intended to protect. Therefore, the FRB
excluded from the coverage of
Regulation DD, natural persons who, in
their professional capacity, hold an
account for another. The Board adopts
this approach, and finds that it would
cover persons holding trust, estate and
court-ordered accounts in a professional
capacity, and-other accounts held in a
professional capacity.

Another commenter requested a
clarification regarding Individual
Retirement Accounts (IRAs). The Board,
like the FRB, believes such accounts are
covered to the extent funds are invested
in an “account’ as defined by § 707.2(a).
While IRAs technically are custodial
accounts, they differ from typical
custodial accounts. Unlike other
custodial accounts, the customer
(beneficiary) usually controls the
investment decisions for an IRA.
Furthermore, the credit union itself is
the “custodian” rather than a third party
acting on behalf of the member. The
Board believes that members would
benefit and be better able to comparison
shop if disclosures were received for
such accounts. Of course, the regulation
does not apply to all products in which
a consumer may invest IRA funds. For
example, if a consumer invests in a
product such as government securities,
the regulation would not apply.

Paragraph (r}—Nondividend
Membership Benefits

This term was not defined, as it was
not used, in the proposed rule.
However, in response to comments, it
seemed to the NCUA staff that a
definition was needed to reflect a
unique credit union practice and to
exempt that practice from the
requirements of being disclosed as a
bonus or included as a dividend or
interest payment to members.

The term “nondividend membership
benefits” is defined as any property or
service provided by a credit union to its
members, the nature of which makes its
valuation unreasonable and
administratively impracticable. The
definition is loosely derived from the
definition of “de minimus fringe
benefits’ in 26 U.S.C. 132(e), used by
the IRS to define properties and services
provided by an employer too difficult of
estimation to be included as income to
an employee, and therefore excluded
from gross income. The IRS, in 26 CFR
1.132-6(e)(1), lists the following as
benefits excludable from income:
“Occasional cocktail parties, group
meals, or picnics for employees and
their guests; traditional birthday or
holiday gifts of property (not cash) with
a low fair market value; occasional
theatre or sporting event tickets; coffee,
doughnuts, and soft drinks; local
telephone calls; and flowers, fruit, books
or similar property provided to
employees under special circumstances
(e.g., on account of illness, outstanding
performance, or family crisis).”” At one
time or another, credit unions have
provided many, if not all, of these
nondividend membership benefits to
their members. It is a longstanding

tradition unique to the credit union
movement, that credit unions, as
member cooperatives, treat their
members more like employees or family,
than merely depositors. NCUA finds, a
have Congress and the IRS, that such
benefits are difficult of valuation,
improve morale, and are not granted in
such a quantity as to be includable as
interest or dividends. Similarly, the
Board finds that travel club benefits,
annual membership picnics or
gatherings, refreshments at annual
credit union meetings, refreshments
available in credit union branches fo
members, door prizes awarded at annug|
meetings, grand opening raffles (“open
an account today, get a chance at a
trip"") and similar benefits of credit
union membership also fall under the
definition of nondividend membership
benefits. All of these practices are
unique to credit unions, and exempted
from treatment as bonuses, interest, or
dividends by the Board. It should also
be noted that benefits to third parties
excluded from the definitions of bonus,
dividends and interest by both NCUA
and the FRB, such as life savings
benefits discussed in the supplementary
information regarding

§ 707.2(f)(bonuses), are also deemed
nondividend membership benefits for
purposes of this rule.

Paragraph (s)—Passbook Account

This term, taken from Regulation DD,
is added because passbook accounts are
excluded from the definition of the term
periodic statement. These accounts are
defined as an account in which the
member retains a book or other
document in which the credit union
records transactions on the account.
One commenter suggested redefining
the term as ‘“‘an interest-bearing account
not evidenced by a certificate or similar
document and for which transactions in
the account are recorded on credit
union records and the member is
provided a book or other document in
which to keep a record of account
transactions.” No uniqueness reasons
were given for this change, and the
Board has rejected the suggestion. This
term was adopted by the Board as
proposed.

Paragraph (t}—Periodic Statement

Neither TISA nor part 707 requires 8
credit union to provide periodic
statements. Statement disclosures under
§ 707.6 are required to be included only
if the credit union sends such
statements.

This definition is adopted from the
FRB's regulation. TISA does not define
“periodic statement,"” although the term.
or the similar term “‘account statement,
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is used in two provisions (sections 266
and 268). Section 266(e) of TISA (which
requires a notice to be given to existing
accountholders) refers to account
statements provided on a quarterly

basis. The FRB looked to that provision
and to requirements in other regulations
in defining periodic statement. For
example, the FRB’s Regulation E

requires a periodic statement to be
provided monthly if electronic transfers
have taken place, but at least quarterly
if no transfer has occurred. In addition,
FRB's Regulation Z generally provides
that periodic statements must

provided at the end of any billing
cycle—which must be at least
quarterly—for open-end credit accounts.
The Board believes this approach has
worked well and proposes to use the
FRB's definition of periodic statement
as one sent on a quarterly or more
frequent basis.

An example of a periodic statement is
a monthly statement for a share draft
account which sets forth account
information, such as a listing of
transactions. On the other hand,
regularly providing members with
general service information which does
not discuss specific transaction activity
or other aspects of a particular member’s
account (for example, a quarterly
newsletter describing services and other
accounts) would not be considered a
periodic statement.

The FRB excluded passbook accounts
and time accounts from the definition of
periodic statement. The FRB explained
that commenters noted that consumers
did not expect institutions to provide
information on these types of accounts,
In addition, bank and thrift commenters
said that if they were required to
provide such information they would
stop providing information on
combined statements (statements
combining information on more than
one account), due to the burden of
calculating the rates, civil liability
issues, and space and printing
limitations. NCUA also finds these
reasons sensible and adopts the FRB
position in this regard. Seven
commenters (including two national
trade associations) agreed with the
definition, and with the exclusion of
passbook and term share accounts from
the rule. One trade association also
noted its support of the FRB amendment
interpretations, which are also adopted
by the Board and included in the rule
and this supplementary information
discussion. See Regulation E interplay,
Account balance information, and Use
of "ledger” and “collected” balance to
calculate the annual percentage yield
earned, below. One commenter also
wanted the Board to exempt all regular

share accounts from the rule, based on
the equivalency of statement savings
accounts to passbook accounts. No
reasons were given for this change. One
commenters argument that statement
savings accounts are equivalent to
passbook savings accounts was already
rejected by the FRB. Therefore, the
Board declines to incorporate this
provision into the definition of periodic
statement.

Regulation E interplay. The regulation
defines a periodic statement as one sent
to a member “on a regular basis of four
or more times a year.” The FRB initially
stated that if an institution provided a
statement to mest other legal
requirements (for example, to comply
with Regulation E), such a statement
would be a “periodic statement” for
purposes of Regulation DD, This
position has been revised. 58 FR 15077,
15079-80, March 19, 1993.

Regulation E requires a statement to
be sent for each monthly or shorter
cycle in which an electronic fund
transfer has occurred, but at least
quarterly if no transfer has occurred. 12
CFR 205.9(b). The FRB proposed that if
an institution provides regular quarterly
statements, and in addition provides a
monthly statement when a transfer has
occurred (to comply with Regulation E),
the monthly statement is not a periodic
statement for Regulation DD purposes.
58 FR 271, January 5, 1993. FRB
commenters supported the FRB's
proposal stating that monthly
statements are not sent on a “regular
basis" if they are sent only when an
electronic transfer occurs during the
month. Some FRB commenters believed
that institutions should not be
precluded from treating Regulation E
statements as periodic statements for
purEoses of Regulation DD. A number of
banks and thrifts apparently were
prepared to include the Regulation DD
disclosures on the “interim” Regulation
E statements they generate.

The Board believes, as does the FRB,
that a flexible approach is desirable.
Whether the interim statement is
deemed a truth in savings regulation
statement or not, consumers and
members will receive full disclosures
for all activity in the quarter. If the
institution or credit union opts to make
truth in savings regulation disclosures
on the interim statement, all account
holders benefit from receiving account
information sooner rather than later. A
flexible rule also minimizes the burden
of compliance on institutions and credit
unions that already have their programs
in place, or have made substantial
progress on such programs, and would
otherwise be required to make
significant revisions to their systems,

Therefore, the Board, consistent with
the FRB's position, holds that credit
unions that regularly provide quarterly
statements need not, but may, treat any
monthly Regulation E statements as
periodic statements for part 707
purposes. For credit unions that choose
not to do so, the quarterly statement
must reflect the annual percentage yield
earned and dividends (or interest, if
applicable) earned for the full quarter.
(Credit unions with differing statement
and crediting cycles may use the special
rule of § 707.6(b), discussed in the
supplementary information under that
section.) If a credit union chooses to
provide dividend (or interest, if
applicable) or rate information on these
interim statements, however, the
statement would be deemed a part 707
statement, and be subject to the periodic
statement disclosure rules.

Credit unions that treat Regulation E
statements as part 707 periodic
statements must provide information for
the period since the last statement was
issued. For example, a credit union may
issue quarterly periodic statements in
March, June, September, and December.
If the member initiates an electronic
fund transfer in February, an interim
statement would be provided. A credit
union treating that February statement
as a part 707 statement must reflect all
dividends (or interest, if applicable)
earned and an annual percentage yield
earned for the period since the previous
part 707 statement was issued in
December. Disclosures of the dividends
(or interest, if applicable) earned and
the annual percentage yield earned on
the next statement (March) would not
repeat dividend (or interest, if
apglicable) information disclosed on the
February statement. Thus, the March
statement would only reflect dividends
(or interest, if applicable) earned and an
annual percentage yield earned for the
month of March and would not repeat
or aggregate such dividend (or interest,
if applicable) information for the entire
quarter. As the periodic statement
disclosures are intended to provide the
member with a “snapshot” of how
much in dividends (or interest, if
applicable) was earned during a specific
period, the Board believes subsequent
statements must not repeat or
incorporate dividends (or interest, if
applicable) earned or the annual
percentage yield earned for previous
periods that have already been
disclosed.

The FRB also solicited comment on
whether institutions should have to
redisclose fees on a quarterly statement
if the fees were reflected in a prior
monthly statement to comply with
Regulation E. Many bank and thrift
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commenters believed that fees disclosed
in the monthly Regulation E statement
should not be repeated in the quarterly
periodic statement. These commenters
were concerned that consumers might
be confused if the same fees were
disclosed twice—once for the month the
fee was incurred and again on a
quarterly statement,

For credit unions that issue a
statement to comply with the
requirements of Regulation E only, the
Board agrees with the FRB position, that
disclosing fees on the montily
statement is sufficient and that the same
fees need not be redisclosed on the
quarterly statement. Fees that a credit
union voluntarily discloses on the
interim Regulation E statements (for
example, fees unrelated to electronic
fund transfers, such as per check fees or
stop payment fees), need not be
redisclosed on the quarterly statement.
On the other hand, if a credit union
imposes such fees during the period and
does not disclose them on the monthly
statement, such fees must be reflected
on the quarterly statement to meet the
requirements of § 707.6.

Account balance information. The
Board also adopts another revision
made by the FRB regarding “status
information” of accounts either not
covered by truth in savings disclosures,
or covered by other periodic statements
on different statement cycles. After the
September 1992 publication of the final
Regulation DD, several FRB commenters
raised this issue. Many banks and thrifts
currently include on the periodic
statement for one account “status
information” for other accounts held at
the same institution. For example, a
monthly statement for a consumer's
checking account may also provide the
account number and balance of the
consumer’s savings account. In
addition, a full periodic statement for
the savings account is sent on a
quarterly basis. FRB commenters stated
that providing balance information on
the periodic statement for another
account serves several purposes. For
example, if a minimum balance fee on
a checking account depends upon the
combined balance in a consumer's
savings and checking accounts, balance
information on the savings account
helps the consumer understand that the
fee was properly assessed. Balance
information also enables consumers to
monitor total deposits maintained at an
institution. For example, an institution
may include balance information for a
money market deposit account (MMDA)
on the monthly statement for a NOW
account, even though the MMDA
account also receives a monthly
statement, but on a different cycle.

FRB commenters requested that
institutions be allowed to provide the
account number, type of account and
balance information for one account (for
example, a MMDA) on the periodic
statement for another account without
having to provide complete disclosures
required by Regulation DD for the
MMDA. Institutions stated that without
such a rule they may stop providing
balance information about othar deposit
accounts on periodic statements, due to
the difficulty and costs associated with
calculating an annual percentage yield
earned for odd short periods, and the
limited space available on periodic
statements to provide such information.

In the final Regulation DD issued in
September of 1992, the FRB recognized
this problem, as well as the benefits of
receiving secondary account
information. The FRB's definition of
periodic statement, as well as NCUA's
proposed definition, exclude
information about time (or term share)
accounts and passbook accounts, so that
institutions (and credit unions) could
give information about such accounts
without triggering the periodic
statement disclosure rules. FRB
commenters still believed, however, that
the exemption from the definition of

eriodic statements should be

roadened to allow balance information
for an account that appears on the
periodic statement of another account.

NCUA agrees with the FRB that there
are significant reasons to allow
institutions, and credit unions, to
provide account balance information for
one or more accounts on the periodic
statement for another account, without
triggering the duty to provide complete
periodic statement disclosures. Thus, an
institution, or credit union, may provide
the account number, the type of
account, and balance information for an
account on a periodic statement given
for another account. This rule may be
used only to provide balance
information for accounts that receive
periodic statements. Under this
interpretation, the consumer, and
member, will always receive a regular
statement with full truth in savings
disclosures in addition to the balance
information. For example, if an
institution, or credit union, issues
quarterly periodic statements for
savings, or regular share, accounts, and
monthly statements for MMDAs,
disclosing balance information for the
savings, or regular share, account and
the MMDA on monthly share draft
(checking) account statements will not
trigger full periodic statement
disclosures for the savings, or regular
share, account or the MMDA on the
monthly share draft (checking) account

statements. However, providing
information other than the balance in an
account on the checking account
statement (for example, the current
interest or dividend rate being paid on
the MMDA) would require the
institution or credit union to give full
disclosures for the MMDA on the share
draft (checking) account statement. The
proposed, and adopted, exemption for
term share accounts and passbook
accounts is unaffected by this rule.

Use of “Ledger” and “Collected”
Balance to Calculate the Annual
Percentage Yield Earned. NCUA,
following the FRB’s March 1993
amendment, permits credit unions that
accrue dividends using the collected
balance method to use either the ledger
balance or the collected balance in
determining the annual percentage yield
earned. If a credit union accrues
dividends using a ledger balance
method, it would use the ledger balance
to determine the annual percentage
yield earned. Either method will
produce very similar results in most
cases, given the typically short interval
betiveen the deposit of an item and its
collection. Moreover, since credit
unions must describe whether they
accrue dividends by using a ledger ora
collected balance, members will have
this information to compare institutions'
interest (dividend) accrual policies. See
§ 707.4(b)(3)(iii). In addition, the
interest (dividend) figure disclosed on
the periodic statement will reflect
whichever method an institution uses to
accrue interest (dividends). Finally, the
Board believes permitting the use of
either a ledger or a collected balance to
calculate the annual percentage yield
earned will minimize compliance costs
and burdens on credit unions, since
many credit unions use the same data
processing servicers as do other
financial institutions.

Paragraph (u)}—Potential Member

A potential member is a natural
person eligible for membership in 2
credit union, who has not yet taken the
steps necessary to make himself or
herself a member. The Board adopts the
definition it proposed without any
changes.

One national trade association
thought community development credit
unions and state-chartered credit unions
able to accept nonmember accounts
under state law should also be able to
give disclosures to nonmember
accountholders. This is already
provided for by the cross-reference back
to the definition of “member” in the
definition of “potential member." The
definition of “member” in § 707.2(q)
incorporates a natural person
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nonmember holding an account in a
credit union designated of low-income
status under 12 CFR 701.32(d), or to
whom such an account is offered, and

a natural person nonmember holding an
sccount in a state-chartered credit union
pursuant to state law, or to whom such
account is offered.

Disclosure-to ineligible nonmembers
wastes the credit union'’s time and
efforts, and does not promote TISA's
purpose of comparison shopping.
Thirty-six commenters supported this
approach. Thirty-three commenters
opposed this approach, based upon
difficulties and cost in verifying field of
membership status, and potential civil
liability. The Board does not believe
that it can be so difficult to identify
potential members; if this were so credit
unions would not have undergone the
record growth sustained for the last
several years.

Two commenters felt their civil
liability should be limited for
disclosures to potential members; one
thought only rates should be provided
to potential members; one believed that
potential members must come in person
to verify their status before receiving
disclosures; one stated that credit
unions should also be able to disclose
to those in potential select employee
groups (SEGs). In light of these
comments, the Board is adopting the
following interpretation. All credit
unions should have sound written
procedures in place to identify those
eligible for membership. If these
procedures include verification
measures such as an applica¥on
process, verification telephone call or
letter to an employer or association
within the field of membership,
witnessing by an existing member, or
similar procedure, then it is the position
of the Board that the credit union may
first verify the membership eligibility of
a potential member before sending
account disclosures or other information
to the potential member. However, the
credit union must conduct this
verification process quickly, in order to
comply with the intent of TISA. As a
guideline, it is the Board's
understanding that a membership
officer or membership committee of a
credit union often can complete the
verification of an eligible member’s
status, and make a recommendation for
membership, within twenty days. The
Board believes that twenty days is a
reasonable time for a credit union to
verify membership eligibility and
provide disclosures to a potential
member. (See related discussion of
twenty day period under supplementary
information for § 707.4(a)(2)(i).)

o

As an alternative, a credit union may,
in its sole discretion, decide to provide
such disclosures to individuals
identifying themselves as potential
members by treating them as disclosures
to a nonmember under § 707.4(a)(1) and
§ 707.4(a)(2)(i). As such dissemination
of such disclosures to nonmembers is
entirely within the discretion of the
board of directors of each credit union,
it is the position of the Board that no
civil liability could accrue to a credit
union for not furnishing such
information, at least under TISA and
part 707 (although certain federal and
state nondiscrimination laws may apply
if a pattern of discrimination is foumf in
the provision of such disclosures to
nonmembers). No commenters favored
disclosure to the general public.

Some disclosures, such as rate inquiry
disclosures, must also be made to those
within the field of membership. NCUA
does not believe that credit unions need
be burdened with providing account
disclosures to the public not eligible for
credit union membership, as these
people cannot take advantage of any
accounts or services offered by the
credit union. However, disclosures may
be made within the sole discretion of
the board of directors of a credit union
to nonmembers, as is discussed in the
supplementary information to
§707.4(a)(2)(i). No commenters wanted
credit union disclosures to be provided
to the general public. However, some
credit unions did ask for the ability to
disseminate part 707 disclosures to
nonmembers in the credit union's sole
discretion. The amendment to
§ 707.4(a)(2)(i) permits such
disseminations.

Deletion of Term “Rollback Account”

The proposal would have allowed
credit unions to continue offering
rollback (or “in-by-the-tenth") accounts.
These accounts are not allowed under
the final rule. See discussion under
§707.7(a)(1).

Paragraph (w)—Stepped-Rate Account

This definition is adopted from the
FRB's Regulation DD; TISA defines
“multiple rate” accounts, and
authorizes the Board to adjust its
general annual percentage yield
disclosure rules to ensure that
meaningful disclosures are provided for
such accounts. Part 707 defines
“stepped-rate” and “tiered-rate”
accounts, both of which would be
“multiple rate” accounts under the
statute, While both accounts involve
multiple rates, the characteristics of
each have different implications for
calculating and disclosing the annual
percentage yield.

The Board defines stepped-rate
accounts as those in which two or more
dividend rates (known at the time the
account is opened) will take effect in
succeeding periods. An example of a
stepped-rate account is a one-year share
certificate in which a 5.00% dividend
rate is paid for the first six months, and
5.50% for the second six months,

Thirty-seven commenters agreed with
the proposed definition. Three
commenters opposed this approach,
feeling it would stifle account
innovation, be impermissible under
state law or apply to minimum balance
accounts. The Board rejects these
contentions as not based on uniqueness
grounds.

Paragraph (x}—Term Share Account

The initial proposal defined, as an
equivalent term, “share certificate
accounts.” Three commenters requested
that the definition be changed to “time
share account” to indicate its coverage
of more than certificate accounts. The
Board believes that this term is already
a term of art in the real estate arena, and
declined to use it in part 707 to
eliminate possible member and credit
union confusion, Three other
commenters offered other names for the
term, such as “‘account evidenced by a
certificate,” and "*account governed by a
single ownership agreement.” The
Board declined to adopt these proffered
name changes as too cumbersome and
inartful for easy use by the credit union

‘movement. Internally, the phrase “‘term

share account” was chosen as it closely
parallels the FRB phrase “time
account,” while indicating the share
account nature of these accounts in
credit unions, and avoiding the
problems of other suggested terms. It is
also NCUA's understanding that “‘term
depasit account” as opposed to
“demand deposit account’ is.a common
distinctive term in the financial
institutions community. For these
reasons, the new term, “term share
account” was adopted by the Board, As
a further revision, the definition closely
borrows from the explanatory definition
for the term “‘time account” given by the
FRB in Regulation DD.

Therefore, this term has been added to
provide a convenient reference term that
includes both share certificates offered
by credit unions accepting shares and
time deposits offered by credit unions
authorized to accept deposits, It is
equivalent to the term “time account’ as
used by the FRB in Regulation DD. The
term is necessary since the final
regulation provides special rules for
certain term share accounts (such as
automatically renewable and non-
automatically renewable share
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certificate accounts) and since term
share accounts are exempt from the
periadic statement rules. The FRB
adopted their equivalent term, '‘time
account,” from the term “time deposit”
under the FRB's Regulation D (12 CFR
204.2(c)(1)). The FRB used “time
account” instead of “time deposit™ to
avoid confusion since time deposit, as
used in Regulation D, has a broader
meaning than that in Regulation DD. For
example, a "time d?osn in Regulation
D includes savings deposits, which de
not fit the definition of “time account™
in Regulation DD.

A term share account is defined as a
share certificate, or interest-bearing
certificate of deposit account, or ether
acceunt with a definite maturity of at
least seven days where a member
generally does not have a right to make
full or partial withdrawals from the
account for six days after the account is
opened, unless the account is subject to
an earlgawithdrawal alty of at least
seven days’ dividencge:n amounts
withdrawn, offered by a credit union to
a member or patential member. The
most common term share accounts are
share certificate accounts, but some
types of “club™ accounts (such as
“holiday club’ or “vacation club™
accounts) may be covered where
members, under the terms of the
account, are unable to withdraw funds
until a certain number of periodic
accretions are made, even though
accretions may be made within six days
before the end of the period. -

The Board recognizes that Regulation
D permits withdrawals without penalty
during the first six days after a time
deposit is opened under limited
circumstances, such as upon the death
of any owner of the deposited funds or
within a “grace period™ for
automatically renewable certificate
accounts, Accounts that permit
withdrawals of funds in accordance
with those provisions of Regulation D
remain term share accounts for purposes
of part 707.

Paragraph (y)—Tiered-Rate Account

This definition is adopted from
Reguilation DD; the Board proposes to
define tiered-rate accounts as those in
which two or more dividend rates are
paid on the account and are determined
by reference to a specified balance level.
An example of a tiered-rate account is
one in which an institution pays a
5.00% dividend rate on balances below
$1,000, and 5.50% on balances $1,000
and above. Included in this definition
are two types of tiered accounts
(sometimes referred to as “pure” or
“split-rate” tiered-rate accounts and
“hybrid" or “plateau” tiered-rate

accounts) which are described more
completely in appendix A, Part I, (D).
Forty commenters agreed with this

apgroach.

he FRB stated that accounts with
minimmum balance requirements are not
tiered-rate accounts, but a single rate
account with a minimum balance
requirement. NCUA finds this opinion
well reasoned, and adopts this position
in the final rule. Forty-two commenters
agreed with NCUA and the FRB that
minimum balance accounts are not
tiered rate accounts, but single rate
accounts with a minimum balance
requirement. One commenter opposed
the approach, suggesting that it would
stifle account innovation. As there was
no uniqueness rationale given for this
position, it has been-rejected by the
Board.

Another commenter requested a
clarification regarding whether 0% was
a tier. It is not. If dividends (or interest,
if applicable) are not paid on amoeunts
below a specified balance level, the
account has a minimum balance
requirement (required to be disclosed
under § 707.4(b}{3)(})), but the account
does not thereby constitute a tiered-rate
account. For example, an account that
does not pay any dividends on account
balances of less than $1,000, but pays a
5.50% dividend (or interest, if
applicable) rate on account balances of
$1,000 or more is not & tiered-rate
account, but rather is a single rate
account with a minimum balance of
$1,000 required to earn the specified
annual percentage yield.

Paragraph (z)—Variable-Rate Account

Variable-rate accounts require special
disclosures in account opening
disclosures and advertisements,
however, variable-rate accounts are
exempt from certain change in terms
notices. NCUA proposed options
for this definition. The alternatives,
with the number of commenters
supporting each, are: (1) Accounts tied
to an index (fifteen commenters; these
also wanted a clarification and broad
definition for index); (2] accounts not
requiring & 30-day advance written
notice of rate changes (seventy-four
commenters; for consistency’s sake, this
being the option the FRB chaose]; and (3]
all divideng-bearing share and share
draft accounts (ninety-nine commenters;
these commenters felt this option maost
closely fit with the dividend setting
process, aveided costly mailings, and
that option 2 was impermissible since
credit unions can not guarantee rates,
even for 30 days, and that 30 days
would have a negative on credit

union dividend flexibility). Four
commenters suggested a blending of the

definitions, or granting the optien of
defining the term to each credit union
using one of the options. Several
commenters also wanted to include
term share accounts in this definition i
cover share certificates where the rates
may be reset periodically at the option
of the member. Other commenters
requested that FISCU interest-bearing
accounts be treated as in Reg DD.

TISA does not define variable-rate
accounts, but section 265 of TISA
authorizes the Board to adjust its anny;|
percentage yield disclosure rules for
such accounts. The legislative history
accompanying the law alsc indicates
that modifications to TISA's advance
notice requirement for changes in terms
were contemplated for variable-rate
accounts (see discussion of proposed
§ 707.5 below). The Board requested
comment on how variable-rate accounts
might best be defined to further the
purposes of TISA. As noted abave, thre
alternative definitions were included in
the preposed regulation: A narrow ons
that tied rate changes to an index
(Alternative one), a broad ene that
encompassed any acceunt agreement
allowing rate changes where the credit
union did not commit itself to giving at
least 30 days’ advance notice of the
change (Alternative two), and the
broadest ene, which deemed all share
and share draft accounts to be variable-
rate (Alternative three).

Classifying an account as a “variable-
rate’ affects credit unions in three ways;
(1) additional account disclosures for
those accounts in § 707.4(b)(1)(ii); (2]
rate decreases are exempted from the
change in terms requirements (see the
discussion of changes in terms in
§ 707.5(a)(2)(i)); and (3) a notice is
required in advertisements under
§707.8(c)(1). .

Many commenters expressed their
views on the proposal. Fifteen
commenters supported Alternative one,
the narrow definition linking rate
changes on an account to changes in an
index. These commenters preferred a
standard that paralleled Regulation Z's
definition of variable-rates for apen-end
credit to an expansive definition which
they believed to be too broad. However,
this alternative did not agree with the
current practices of most credit unions,
which set rates based on a variety of
factors and do not tie chianges te an
identifiable index. Therefore, the Boasd
rejected alternative one. :

Seventy-four commenters, including
two national trade associations,
preferred Alternative two, which was
adopted by the FRB in Regulation DD.
This option, which the Board has
adopted in the final rule, treats as fixed-
rate accounts for which the credit union
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contracts to provide at least a 30-day
advance written notice of rate changes.
This definition provides a way for credit
unions that prefer to offer—and

members who prefer to hold—*fixed-
rate”” accounts to do so, while providing
the advance notice the Congress
intended. In other cases, where the

credit union does not commit itself to a
30-day notice, the accounts would be
variable-rate accounts, and would not
require advance notice when rates
changed. For those accounts on which
the credit union does not commit to
advance notice of at least 30 days, it
would be required to give full disclosure
of the variabcie-rate feature when the
accounts are opened (under
§707.4(b)(1)(ii)).

Ninety-nine commenters preferred
Alternative three, which would have
applied only to dividend-bearing share
and share draft accounts, and would
deem all such accounts to be variable-
rate by nature of the dividend-setting
process. Though the Board initially
regarded this alternative as reflecting
the actual process of setting and
declaring dividends, which is always
within the discretion of each credit
union's board of directors and subject to
change depending upon available
current and undividéd earnings and
required reserve transfers at the end of
adividend period, this method has been
determined to be unnecessarily
preemptive of a credit union’s ability to
set the conditions of its accounts. Given
the fact that credit union share and
share draft accounts are by their very
nature variable-rate accounts, NCUA
recommends that credit unions select
the variable-rate option for these
accounts under the final rule standards
(by including the variable-rate
disclosures of § 707.4(b)(1)(ii)). Of
course, that suggestion would-not hold
for interest-bearing credit union
accounts in state-chartered credit
unions.

The Board chose Alternative two for
the reasons stated above and below. The
Board agreed with the majority of
commenters preferring a broader
definition than that of an account tied
to an index, based on both competitive
and safety and soundness concerns.
Some of the commenters also stated that
without a broad definition members
would be hurt since credit unions
would keep rates lower than they
otherwise might, either to avoid the cost
of sending advance notices if the rate
had to be lowered or to guard against
having to send notices because of
unanticipated fluctuations in the
financial marketplace. Many of these
Commenters were concerned that
advance notice requirements would

restrict their ability to deal with
competitive factors and other
investment options available to
members such as money market mutual
funds, which are not covered by TISA
and part 707, nor Regulation DD.
Additionally, some commenters were
concerned that tying changes toan -
index—internal or external—would
inhibit a credit union’s ability to
respond appropriately to volatility in
obtaining funds and to manage the
liability side of the credit union’s
balance sheet. Others were legitimately
concerned about the cost of sending
notices on accounts that may change
rates as frequently as daily or weekly
and the annoyance to members of
receiving a constant deluge of notices
about changes they already know can
occur on their accounts. Still others
were concerned that deeming all share
and share draft accounts variable-rate
would limit the credit union's ability to
structure accounts to meet member
needs for fixed-rate accounts and result
in an unwarranted governmental
interference.

In the proposal, the Board discussed
its concern that if credit unions reserve
the right to change rates on accouints,
but seldom do, members would view
these accounts essentially as fixed-rate
accounts. Many commenters bolstered
the Board’s decision by pointing out
that account disclosures for variable-rate
features required by § 707.4(b)(1)(ii) will
alert members to the fact that the rates
may change and the circumstances for
such changes. In the same vein, they
suggested that members can always
contact the credit union to get current
rate information, (See § 707.3(e) and
§ 707.4(a)(2) regarding responses to oral
inquiries and providing disclosure of
account terms upon request.)

The Board believes that a narrow
definition of ‘‘variable-rate account”
would require a substantial change in
how credit unions price and structure
their accounts, a change that was not
intended by the disclosure provisions of
TISA. Also, members would be harmed
if credit unions offered artificially low
rates to avoid repeated and expensive
mailings. Thus, the final rule broadly
defines a variable-rate account as one in
which the dividend rate may change
after the account is opened, unless the
credit union commits to give at least 30
calendar days’ advance written notice of
rate decreases. An account meets this
definition whether the change is
determined by reference to an index, by
use of a formula, or merely at the
discretion of the credit union. A term
share account, such as a share
certificate, that permits one or more rate

. adjustments at the member’s option is a

variable-rate term share account.

For credit unions that prefer to offer—
and members who prefer to hold—fixed-
rate accounts, the regulation excludes
from the definition of variable-rate those
accounts where the credit union agrees
to provide at least a 30-day advance
written notice of rate decreases. (See
paragraph (n) of this section.) Of course,
this promise is not legally binding on
the credit union in the event that there
are insufficient available income and
earnings to pay the dividend. See
section II,B of this supplementary
information, regarding limitations on
payment of dividends.

Section 707.3—General Disclosure
Requirements

Paragraph (a}—Form

Section 264 of TISA requires credit
unions to maintain a written schedule of
fees, dividend rates and other terms
applicable to each class of accounts
offered by the credit union. The statute
requires the disclosures to be written in
“clear and plain language.” The
regulation requires information to be
disclosed *‘clearly and conspicuously,”
the standard required by the FRB's
Regulation DD and other consumer
regulations, such as Regulation Z. The
Board believes that use of a commonly
used and understood standard facilitates
compliance with the law and carries out
TISA’s requirement that disclosures be
written in clear and plain language, For
uniformity, the format requirement of
“clear and conspicuous” would apply to
all disclosures provided to members or
potential members, including the
change in terms notice and information
given on periodic statements, and not
just the account opening disclosures.
The final rule requires that disclosures
be provided in a form the member or
potential member can retain, since that’
seems to be clearly what the Congress
intended in order to facilitate
comparison shopping. Disclosures need
bé made only as applicable. Therefore,
disclosures for nondividend-bearing
accounts would not include disclosure
of an annual percentage yield, dividend
rate, or any other disclosures that
pertain to dividend calculations.

Design requirements. The final
regulation provides credit unions with
flexibility in designing the disclosures,
so long as the information is presented
in a format that allows members and
potential members to readily
understand the terms of their own
accounts. The final rule provides
flexibility regarding the order of
disclosures, the use of multiple
documents for accounts, the use of
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documents that describe more than one
account, and the combination of
disclosures with contract terms and
with disclosures required by other
regulations (such as Regulation E and
Regulation CC.)

The regulation does not require the
disclosures ta be provided in any
particular order or segregated from other
disclosures or account terms. The
disclosures required by the regulation
may be made on more than one page
and may use both the front and reverse
sides. For example, periodic statements
may consist of several pages, depending
on the member’s account activity. Credit
unions could use inserts to a document
or fill in blanks to show current rates.
Since rates may change on a frequent
basis and rate information needs to be
current, the Board believes that
requiring such information to be
preprinted in & document could impose
substantial costs and burdens on credit
unions, with no particular benefit to
members or potential members.

In designing the account disclosures,
credit unions have several alternatives.
Credit unions could prepare a single
document that contains disclosures for
all accounts offered, or prepare different
documents for different types of
accounts. For example, credit unions
may provide a single document for all
covered accounts offered, such as share,
share draft and term share accounts.
Credit unions may provide disclosures
for each type of account, such asa
document that describes all certificate
accounts offered. The regulation also
would permit credit unions to provide
disclosures describing a single account
product; for example, a credit union
offering three different share draft
accounts may provide a separate
document for each account. In all of
these situations, the regulation permits
credit unions to include in the
document containing the account
disclosures contract terms and other
disclosures that relate to the account,
such as disclosures required by
Regulation E on electronic funds
transfers or by Regulation CC (12 CFR
part 229), which implements the EFAA.
However, in the above instances, if mare
than one document is used for a single
account (or if more than one account is
described in a credit union's brochure),
members and potential members must
be able to understand from the several
documents (or multiple account
disclosures) which terms apply to their
particular account.

Credit unions could comply with the
regulation by providing members and
potential members with disclosures
contained in documents such as the
signature card, credit union rate sheets,

fee schedules, and brochures that
describe other terms of the account.
However, if the disclosures consist of
more than one document, all relevant
documents must be provided at the
same time, and it must be clear to which
account each document relates. For
example, the regulation would not
permit a member service representative
to hand a member or potential member
a brochure that describes some terms of
the account when an account is opened
and mail a rate sheet and fee schedule
at a later time. Disclosures must be in

a form the member may retain. Thus, for
example, disclosures could not be made
on a signature card if the member is not
given a copy to keep.

Credit unions may choose to prepare
a single document or brochure that
contains disclosures for all accounts
offered, or prepare different documents.
For example, a credit union may
provide one brochure for all of its
transaction accounts, such as share draft
and demand deposit accounts. A credit
union may provide disclosures for each
type of account, such as & document
that describes all term share accounts
offered. If the credit union chooses to
provide ‘one document for several
accounts, the member or potential
member must be able to understand
clearly which disclosures apply to his
account. Thus, if a credit union offers
two share draft accounts (“A’ and “B”)
with some fees applicable to both
accounts, certain gaes and rates unique
to the "*A" account, and other fees and
rates unique to the B’ account, the
disclosures must make clear (by the use
of headings or some other means) which
fees and rates apply to which account.
Finally, the regulation permits eredit
unions to provide individual
disclosures describing a single account
product, for example, a eredit union
may provide a separate document for
each account.

Disclosures need be made only as
applicable. For example, disclosures for
nondividend-bearing accounts need not
include disclosure of an annual
percentage yield, dividend rate, or any
other disclosures required under the
regulation that pertain to dividend
calculations.

Format requirements. The regulation
does not require any particular type size
or typeface, nor does it require any term
to be stated more conspicuously than
any other term in the account
disclosures. Sections 707.4(b}), 707.6(a)
and 707.8 require the annual percentage
yield (and, in some cases, the dividen
rate) to be so labeled in account
disclosures, statements and
advertisements. Apart from this, there is
no required terminology. Credit unions

must be consistent in the use of a term
whenever the term is required to be
disclosed. For example, if a eredit union
identifies a monthly fee imposed
regardless of a member's balance or
activity in the account disclosures as a
“service” fee, a “maintenance’" fee, or a
“monthly” fee, it must use the same
term in its periodic statements and
change-in-term notices. Some
commenters requested gnidance on the
use of abbreviations. See the
supplementary information regarding

§ 707.2(}) on dividend rate and

§ 707.8(b) on advertisement of "APY."

Paragraph (b)—General

The final rule, like the proposal,
includes a provision requiring
disclosures to reflect the legal obligation
between the parties in order to provide
guidance about the basis for disclosures:
this parallels the standard used in
Regulation Z. This provision does not
impose any contract terms or supplant
state or other laws that define how the
legal obligation between a member and
a credit union is determined (for
example, whether a written contract is
required or whether disclosures may act
as the basis for the obligation), The
regulation requires the disclosures to
reflect the terms of the legal obligation
that exists ance the member opens the
account.

The FRB concluded in the final
Regulation DD that disclosures must be
based upon initial accountterms, and
not on terms that may apply if the
account is renewed. Thus, if a credit
union offers a six-month certificate
account at an initial annual percentage
yield of 4.00% with a guaranteed
renewal at an annual percentage yield
5.00%, the credit union would not
disclose the account as a one-year
stepped-rate account. Similarly, the fact
that the rate may change on a fixed-rate
term share account at renewal does not
make it a variable-rate account. The
Board also adopts this position.

Furthermors, the in the final
Regulation DD concluded that estimate:
complicate the disclosure scheme
without providing attendant benefits to
members, and therefore, prohibited the
use of estimates. In addition, the FRB
found that a rule on estimates was not
needed because virtually all of the
information required to be disclosed is
within the total control of the credit
union, The Board agrees with, and
adopts, this interpretation as well. -

Tge proposal followed Regulation DD
in not setting special requirements
regarding the making of disclosures in &
foreign language as well as in English.
The Board requested comments on
whether foreign language disclosures
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need be required for credit unions.
Commenters unanimously rejected the
concept of required foreign language
disclosures, arguing that credit unions
will provide whatever their members
need. Many credit unions currently
reach out to the communities they serve
by offering disclosures in languages
other than English, where appropriate.
The final rule does not require foreign
language disclosures. The Board
believes that adoption of this provision
will promote delivery of more useful
information to members and potential
members.

Paragraph (c}—Relation to Regulation E
(12 CFR part 205)

The final regulation permits credit
unions to fulfill their part 707
requirements with disclosures that also
satisfy the requirements of the FRB's
Regulation E. If a credit union is
required to provide information
pursuant to Regulation E, such as a fee
related to an electronic fund transfer,
disclosures given pursuant to
Regulation E will be deemed to comply
with part 707 as long as given at the
same time as other part 707 disclosures.
Similarly, if a credit union changes a
term that triggers a change in a term
notice under Regulation E (as well as
under part 707), the credit union may
use the timing rules set forth in
Regulation E for sending the notice to
affected members. For further
discussion on this issue, refer to the
supplementary information on the
definition of periodic statement,
707.2(t), the disclosures of fees,

707 4(b)(4), and the disclosures on
transaction limitations, 707.4(b)(5).

Paragraph (d}—Multiple Members

The final rule provides that, in the
case of an account held by more than
one member, credit unions may provide
the account disclosures to any member
who holds the account. In the case of a
joint account in an FCU, this could be
a noncredit union member since the
FCU Act allows for members to have
joint accounts with nonmembers.
Similarly, if the account is held by a
group or organization, the credit union
may provide the disclosures to any one
individual who represents or acts on
behalf of the group. Some FRB
commenters requested that the FRB
dentify and designate a “primary
account owner," such as the consumer
whose tax identification number is
assigned to the account, to receive
disclosures. The FRB believes that
requiring disclosures to a “primary
account owner" would add an
unnecessary compliance burden, and
therefore declined to add it to

Regulation DD. Other FRB commenters
were concerned that accounts “held” by
multiple consumers implied that only
account holders with ownership
interests in the account could receive
disclosures. The FRB believes that
where there are multiple consumer
account holders, delivery to any account
holder or an agent authorized by the
account holder satisfies this paragraph.
The Board adopts both of these
positions with respect to credit unions.

Paragraph (e)—Oral Responses to
Inquiries

This section has no counterpart in
TISA. However, the FRB included it in
Regulation DD, and the Board proposed
to intlude it in part 707 for the same
reasons cited by the FRB. Since
members may call credit unions to
obtain rate information, the Board
believes that it is important for
uniformity and comparison shopping
that any rates quoted be stated as an
annual percentage yield. The final
regulation, like the proposed, would
also permit credit unions to state the
dividend rate, but would prohibit any
other rate. A similar approach is used in
Regulation Z. This section is not
intended to impose a duty upon credit
unions to provide responses to oral
inquiries, nor would a response trigger
the advertising disclosures of § 707.8.

Under the proposal, a credit union
responding orally to a request for rate
information was required to state
disclosures on the nature of dividends
(for dividend bearing accounts) and for
rollback accounts and accounts for
which dividends are calculated on
increments of par value, as applicable.
These additional provisions were not in
TISA or Regulation DD, but were added
by NCUA in order to cover unique
credit union characteristics and
practices.

The Board sought comment on the
proposed oral disclosures and
alternatives thereto. Commenters were
generally opposed to the proposed oral
disclosure requirements. They were
concerned that the proposed disclosures
would interfere wiLg their ability to
effectively communicate with members;
would not provide a service to
members, would confuse them, or
would be a waste of time; and/or would
be redundant. Several cited the burden
on staff or finances that the disclosures
would engender. Others thought that
compliance would be difficult to
enforce, and/or were worried about
potential civil liability for an error in
oral disclosures. Many coinmenters
asked that the Board delete the
requirements for oral responses. A
number argued that the proposal is

-

beyond the scope of TISA and/or
NCUA'’s authority.

The Board believes that the oral
disclosure requirements are both
necessary and within its authority, for
two reasons. First, the relevant section
was adopted from the FRB’s rule, to
which part 707 must, under the terms of
TISA, be substantially similar. Second,
the Board believes that standardized
oral responses to oral inquiries are
necessary to fulfill TISA's purpose of
enabling consumers to compare
accounts at all institutions and make
informed decisions. Therefore, the final
rule retains the section on oral
responses to inquiries.

he final rule eliminates the proposed
oral disclosure on the nature of
dividends, i.e. that dividends can not be
guaranteed. The largest number of
comments on the issue of oral responses
opposed this disclosure. In addition to
the general concerns listed above (cost,
difficulty, civil liability), the
commenters said that the disclosure on
the nature of dividends would unduly
alarm members. The Board thinks that
those concerns are well founded, and is
especially persuaded by the difficulty of
orally explaining the nature of
dividends, and by the possibility of civil
liability for mistakes in the disclosure.
The Board notes that credit unions will
still be required to include a more
complete explanation of the nature of
dividends in their written disclosures.

As discussed elsewhere in the
supplementary information (see
discussion of § 707.7(a)(1)), the final
rule bans rollback accounts and par
value calculations. Rollback and par
value disclosures are, therefore,
unnecessary, and the requirements for
such disclosures have been eliminated
in the final rule.

Disclosure of dividend rate and
annual percentage yield. The final rule
also differs from the proposal in that it
provides for different dividend rate and
annual percentage yield disclosures for
different classes of accounts. Identical
changes have been made to
§ 707 .4(a}(2)(ii) (disclosures on request).
Similar changes have been made to
§707.4(b)(1)(i) (content of account -
disclosures) and to § 707.8(c)(2)
(advertising).

For dividend-bearing accounts other
than term share accounts, a credit union
would specify the dividend rate and
annual percentage yield as of the last
dividend declaration date. (A credit
union may identify these as the rates “as
of the last dividend declaration date” or
as the rates “as of " (e.g.
January 1, 1994), inserting the last
dividend declaration date in the blank.)
If the dividend rate and annual
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percentage yield as of the last dividend
declaration date might be inaccurate
due to known or contemplated dividend
rate changes, the credit union may
instead disclose a prospective dividend
rate and annual percentage yield. The
credit union also has the option of
disclosing both the dividend rate and
annual percentage yield as of the last
dividend declaration date and a
prospective dividend rate and annual
percentage yield.

For interest-bearing accounts and for
dividend-bearing term share accounts, a
credit union would specify the interest
(dividend) rate and annual percentage
yield offered during the most recent
seven calendar days; state that the rate
and yield are accurate as of an identified
date; and give a number for members to
call for current rate information. The
treatment of interest-bearing accounts is
taken from Regulation DD. For the
reasons discussed below, the Board has
treated dividend-bearing term share
accounts the same way as interest-
bearing accounts.

The proposed rule did not
differentiate between dividend-bearing
and interest-bearing accounts in

rescribing oral responses to requests

or rate information. Based on
comments received, and in light of the
limitations on payment of dividends,
the Board decided that different
disclosures were needed for dividend-
bearing and interest-bearing accounts.
The Board has also determined that
term share accounts should be treated
like interest-bearing accounts, rather
than other dividend accounts, with
regard to disclosure of the divided rate
and annual percentage yield. The
Board’s findings in this regard are based
on comments received, and on the
legislative history of the FCU Act.

Term share accounts. In reviewing the
legislative history of the authority of
credit unions to offer term share
accounts, including share certificate
accounts, the Board realized that it is
more in keeping with the spirit and
intent of TISA to disclose dividend rates
and annual percentage yields on term
share accounts as contract rates, rather
than than as rates subject to future
action by a board of directors.

Before 1970, FCUs did not have the
authority to issue share certificates of
deposit. In the act establishing the
NCUSIF and a system of federal share
insurance, Congress also granted FCUs
share certificate authority. Act of Oct.
19, 1970, Public Law 91-468, 2 and 10,
84 Stat. 994 (1970) (codified at 12 USC
1752(5) (definition of “member
account”) and 1757(6) (authority to
receive accounts from members) (1993))
(1970 Act). The legislative history to the

1970 Act is sparse, but does state that
“[t]The committee intends that this
definition [of “member account™] shall
include any and all types of credit
union accounts in which the savings of
a credit union’s members may be
deposited.” H.R. Rep. No, 1457, 91st
Cong., 2nd Sess. (1970), reprinted in
1970 U.S. Code Cong. & Ad. News 4166,
4172.

The Housing and Community
Development Act of 1974 (1974 Act)
amended, among other laws, 117 of the
FCU Act regarding dividends. 1974 Act,
Public Law No. 93-383, 725, 88 Stat.
633 (1974) (codified at 12 USC 1763).
The 1974 Act liberalized the timing and
authority for FCUs to declare dividends
on credit union accounts. Congress
permitted FCUs to declare dividends “at
such intervals as the board of directors
may authorize™ in lieu of the previous
requirement that dividends be declared
“annually, semiannually, or quarterly,
as the bylaws may provide.” Id.
Congress also allowed FCUs boards of
directors to determine when dividend
credit could be accrued, as opposed to
the previous requirement that dividend
credit for a month may be accrued on
shares which are or become fully paid
up during the first ten days of that
month.

In 1977 Congress further
“modernized” the FCU Act, by
providing more flexibility for FCU
certificate accounts. Act of April 19,
1977, Public Law No. 95-22, 303, 305,
308-310, 91 Stat. 49, 51-53 (1977)
(codified at 12 USC 1752, 1757, 1761b,
and 1763) (1977 Act). Congress, in the
1977 Act, recognized the nature of share
certificates in authorizing FCUs to issue
“share certificates which may be issued
at varying dividend rates and
maturities, subject to such terms, rates,

and conditions as may be established by

the board of directors, within
limitations prescribed by the
Administrator.” 1974 Act, 303
(emphasis added), codified at 12 USC
1757(6). The 1977 Act also revised the
dividend section of the FCU Act, 117, to
read as follows: “At such intervals as
the board of directors may authorize,
and after provision for required
reserves, the board may declars,
pursuant to such regulations as may be
issued by the Administrator, a dividend
to be paid at different rates on different
types of shares and at different rates and
maturity dates in the case of share
certificates.” 1977 Act, 310, codified at
12 USC 1763. The legislative history to
the 1977 Act is quite revealing:

The general purpose of this title [IV,
subtitled in the report “Modernization of the
FCU Act"] is to provide federally chartered
credit unions with those powers considered

‘the powers contained in Title IV will allow

absolutely essential to enable them to
continue operating in a manner beneficial
their credit union members and the Nation
economy.

[FCUs] are cooperative associations whic)
are organized for the specific purpose of
promoting thrift among their members and
creating a source of credit for provident or
productive purposes, The concept around
which they are organized, people of close
common interests joining together for the
economic benefit of that group of persons, i
a concept your Committee has supported
over the years. Your Committee believes thy

credit unions to continue to be able to attroq
and retain the savings of their members by
providing essential and contemporary
services,

Credit unions continue to prove their valys
and stability in the consumer credit and
savings market and have demonstrated o
legitimate claim for updated and more
flexible authority granting them the
opportunity to better serve their members in
a highly competititive and ever-changing
financial environment.

Your Committee recognizes that the
amendments proposed are essential for the
continued financial stability of [FCUs]. To
not grant the limited authority contained in
this title would require credit unions to
compete within the confines of enabling
legislation which in general has been
substantially unchanged since its enactment
in 1934, H.R. Rep. No. 23, 95th Cong., 1st
Sess, 6-7, reprinted in 1977 U.S, Code Cong
& Ad. News 105, 110 (emphasis added),

This 1977 House report further states:
“[ylour Committee believes that the
‘share certificate’ language contained in
the [1977] Act incorporates a variety of
alternate and variable share programs
that do not necessarily require issuance
of a certificate.”” H.R. Rep. No. 23, 95th
Cong., 1st Sess. 11-12 (emphasis
added), reprinted in 1977 U.S. Code
Cong. & Ad. News 105, 115, Thereport
also mentions an NCUA rulemaking in
grocess in 1977, which eventually

ecame § 701.35 of the NCUA Rules and
Regulations (12 CFR 701.35) regarding
share, share draft and share certificate
accounts. H.R. Rep. No. 23, 95th Cong,
1st Sess. 12, reprinted in 1977 U.S. Code
Cong. & Ad. News 105, 115. In
describing Congressional support for the
NCUA'’s approach, the report states:
“[ylour Committee, recognizing the need
for more flexibility in offering savings
type accounts, deems it appropriate that
the authority to offer varying rates be
expanded to include share accounts.
Authorization to offer share certificates
at varying rates and maturities is also
included to clarify existing authority.”
Id. (emphasis added).

Congress did not change any share
certificate authority when it last revised
FCU authority to offer accounts, by
adding authority to offer share draft
accounts, in the Consumer Checking
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sccount Equity Act of 1980. Pub. L. 96—
221, 305, 94 Stat. 145 (1980) (codified
1112 USC 1752()5). 1757(8), 1;:53 and
1785) (1980 Act). Legislative history to
the 1980 Act makes clear that, once
again, Congress was siving FCUs parity
regarding powers and accounts offered
by other financial institutions. S. Rep.
No. 368, 96th Cong., 2nd Sess. 2 and 8~
9, reprinted in 1980 U.S. Code Cong. &
Ad. News 2386, 237 and 244. (Senate bill
provided for *“credit uniofis to offer the
gquivalent of interest bearing checking
sccounts,” and stated, “Like NOW
(negotiable order of withdrawal)
accounts at banks and savings and loan
associations, share draft accounts offer
members of credit unions an

opportunity to earn interest on a
savings-type account and to access such
account through draft instruments,
which are the functional equivalent of a
check.”)

The Board believes that the
Congressional intent of the 1970, 1974,
1977 and 1980 Acts in authorizing
credit unions to offer share certificate
accounts was to permit credit unions to
offer a product equivalent to certificates
of deposit oﬁerﬁl;)y banks and thrifts.
Congress also gave credit unions
authority to issue certificate accounts to
assist members in saving, to promote
stability of the credit union movement's

share base, to assist the savings rate of -

the national economy, to reward credit
unions for serving the “saver of small
means"' and those not served by other
financial institutions, to enable credit
unions to compete in the modern
financial services marketplace, and to
enable credit unions to offer more credit
and services to members.

The Board also finds support for this
position in the common meaning of the
term “certificate of deposit.” A
certificate of deposit is a “document
evidencing existence of a time deposit.”
Black's Law Dictionary (5th ed., 1979).
Term share accounts are a form of “time
deposits,” as that term is defined in
Regulation D by the FRB. 12 CFR
204.2(c)(1). The cardinal power of FCUs
since the enactment of the FCU Act in
1934 has always been “to make
contracts,” 12 USC 1757(1). This power,
in conjunction with the share certificate
authority, grant credit unions the ability
10 set contract rates for share certificate,
and indeed, all term share accounts. To
hold otherwise would contravene the
FCU Act and common sense,

[f credit unions could not set contract
rates for term share accounts with their
locked-in, generally higher than regular
share account rates, members would
have little incentive to maintain such
accounts in credit unions, This could
well lead to a flight of capital from

credit unions and resulting detriment to
the entire credit union movement.
Furthermore, member confidence would
be seriously eroded by credit unions’
failure to meet a specified, written
obligation, despite any disclaimer of
guaranteed rates.

In NCUA's experience, even educated
credit union members equate credit
union certificate and term share
accounts with bank and thrift
certificates of deposit. Congress and
NCUA have encouraged the promotion
of credit union certificate accounts. See
discussion concerning 1970, 1974, 1977
and 1980 Acts, supra, and NCUA
Accounting Manual for FCUs, § 5160.2
(*“A (FCU) may specify in advance or
contract for a dividend rate on any type
of share account.”). Many credit unions
regularly accrue for earnings on
certificate accounts in the same manner
as the accrual of interest of certificates
of indebtedness or other notes payable,
a practice sanctioned by NCUA. NCUA
Accounting Manual for FCUs, § 5160.2.1
(“Whenever a dividend rate on any type
of account is specified in advance or
contracted for, dividend expense should
be accrued monthly or at the end of the
shortest dividend period if all dividend
periods are longer than monthly.”) The
language used in the model share
certificate form promoted in the NCUA
Accounting Manual for FCUs contains
rates certain and contractual promises of
payment. NCUA Accounting Manual for
FCUs, NCUA Form FCU 107SCP,
§§5030.1 and 5150.6. NCUA clearly
leaves all terms and conditions on share
certificate accounts, including “all
matters affecting the opening,
maintaining or closing” of such
accounts, to the discretion of the board
of directors of each FCU. 12 CFR
701.35(c).

In summation, the Board believes that
credit unions are able to set contract
rates for term share accounts. This
determination is in accord with the
1970, 1974, 1877, and 1980 Acts, NCUA
Rules and Regulations, NCUA policy,
and common sense. The Board finds
that any changes made in the final part
707 from the proposed part 707
resulting from this determination stem
from credit union uniqueness and the
limitations upon which dividends are
paid. In addition, the board finds that it
may treat term share accounts
differently based upon its authority
under section269(a)(3) of TISA to
contain such classifications,
diffentiations, or other provisions, and
to provide for such adjustments and
exceptions for any class of accounts as,
in the judgment of the agency, are
necessary and proper to carry out the
purposes of TISA, to prevent

circumvention or evasion of the
requirements of TISA, and to facilitate
compliance with the requirements of
TISA. 12 USC 4308(a)(3).

For these reasons, the final rule does
not require a disclosure on the nature of
dividends for term share accounts. For
the same reasons, the final rule treats
dividend-bearing term share accounts
like interest-bearing accounts in terms
of dividend rate and annual percentage
yield disclosures. See discussions in
supplementary information concerning
§ 707.4(a)(2)(ii) (disclosures on request),
§ 707.4(b)(1)(i) (content of advertising
disclosures), and § 707.8(c)(2)
(advertising).

Paragraph (£)(1)—Rounding

The Board, like the FRB, believes that
annual percentage yields should be
shown to two decimal places and
rounded to the nearest one-hundredth of
one percent (.01%). If a credit union
calculated an annual percentage yield to
be 5.644%, it would be rounded down
and shown as 5.64%; 5.645% would be
rounded up and disclosed as 5.65%.
The Board believes that rounding all
yields to two decimal places will assist
members in comparing rates. The same
rule applies to the annual percentage
yield and the annual percentage yield
earned. Three commenters supported
this approach; two commenters opposed
it. The Board, for the reasons
enumerated herein, and to maintain
parity with Regulation DD, chooses to
adopt the FRB’s rounding rules.

e same rule is proviged for
rounding dividend (or interest, if
applicable) rates. The Board believes
that this will enhance members’ ability
to compare accounts. For
advertisements, the dividend rate must
also be rounded to the nearest one-
hundreth of one percent point (.01%)
and expressed to two decimal places.
For example, if a credit union’s
dividend rate is 5.344%, that figure
would be rounded down and shown in
an advertisement as 5.34%; 5.345%
would be rounded up and disclosed as
5.35%. This parallels the rule adopted
for the annual percentage yield. The
Board believes that figures shown to two
decimal places in advertisements will
assist consumers in successfully
comparing the rates of competing
depository institutions. Without such a
rule a credit union with a dividend rate
of 5.45% could advertise and disclose a
rate of 5.5%, the same rate advertised
and disclosed by another institution
with an interest rate of 5.50%. The
Board believes this would hinder
members’ ability to compare accounts.
The dividend rate also must be shown
to two decimal places in account
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disclosures. At the credit union’s
option, the dividend rate may be shown
with greater specificity (more than two
decimal places) in account disclosures,
in order to allow the use of the exact
anticipated or declared rate.

The Board notes that it has deleted
the last sentence of the propesed rule
language regarding rounding of
dividend rates for advertisements, and
in its place inserted a sentence parallel
to the last sentence in the equivalent
Regulation DD provision, “For account
disclosures, the dividend rate may be
expressed to more than two decimal
places.” The sentence replaced was
fashioned from FRB language in the
proposed Regulation DD's appendix A.
The FRB moved the language forward to
§230.6(f)(1) only in the final rule. This
change makes the NCUA and FRB
provisions comparable.

Paragraph (f)(2)}—Accuracy

The Board adopts a tolerance of %zo of
one percentage point (.05%) for the
accuracy of the annual percentage yield.
If the annual percentage yield disclosed
is not more than one-twentieth of one
percentage point (.05%) above or below
the actual annual percentage yield as
determined in accordance with
appendix A, no violation of TISA or part
707 has occurred. The same rule applies
to the annual percentage yield and the
annual percentage yield earned. Three
commenters supported this approach;
two commenters wanted the tolerance
expanded to ¥s of 1 percentage point
above or below the annual percentage
yield (which would adopt the tolerance
standards of Regulation Z, 12 CFR
226.14(a)(open-end) and
226.22(a)(2)(closed-end)). The Board, for
the reasons enumerated herein, adopted
the Regulation DD tolerance standard.

The tolerance is designed to take
account of inadvertent errors. By
adopting the tolerance, the Board does
not intend to sanction intentional
misstatements of the annual percentage
yield. Credit unions may not purposely
incorporate the tolerance as part of their
calculations. Thus, the amount of the
tolerance could not be routinely added
in when calculating the annual
percentage yield to be disclosed. No
corresponding tolerance is provided for
the dividend rate. The dividend rate
offered on accounts is chosen by, and
therefore known to, credit unions and
involves minimal risk of calculation
error. Further, the Board believes the
Congress intended members to receive a
disclosure of the precise dividend rate
paid on the account. The Board
therefore believes that adopting a
tolerance for the dividend rate is not
appropriate.

Section 707.4—Account Disclosures

The statute requires credit unions to
maintain an “account schedule” that is
provided to members or potential
members before an account is opened,
and under certain other circumstances.
Following the FRB lead, the rule uses
the more general and commonly
understood terminology of
“disclosures" (rather than schedule) in
connection with the information
required to be provided to members.
The Board would like to note that many
of the TISA disclosure requirements
were already recommended for FCUs by
NCUA in § 5150.7 of NCUA’s
Accounting Manual for FCUs. NCUA -
has long been at the forefront of
voluntary account disclosures for credit
unions, and has noted widespread
compliance with these suggested
voluntary account disclosures by FCUs.

The Board also acknowledges the
efforts of the state credit union
regulators in this field, and the efforts of
national trade associations and state
leagues with voluntary truth in savings
programs. Comment was requested
regarding how NCUA could best access
existing voluntary truth in savings
programs to boost compliance with part
707. The Board has considered the
suggestions received, but believes that
no determination can be made until the
rule is effective and actual, as opposed
to potential, compliance issues arise.

Paragraph (a)—Delivery of Account
Disclosures

Paragraph (a)(1)—Account Opening

Section 266 of TISA requires account
disclosures to be provided before an
account is opened or a service is
rendered. TISA also allows the
disclosures to be sent within 10 days of
“the initial [deposit]" if the member is
not physically present when the
[deposit] is accepted and the disclosures
have not been provided previously. To
simplify the timing rules, the proposed
regulation applied the 10-day rule to the
provision of services, as well as to
opening accounts, and defined the
period as 10 business days rather than
calendar days. The final rule changes
these time periods to 20 calendar days,
for the reasons discussed in the
supplementary information for § 707.2
(see “Deletion of term ‘business day'").

TISA suggests that credit unions are
required both to “maintain" a schedule
and to provide it to members in
designated circumstances. The Board
believes that by providing disclosures as
required by TISA and the regulation,
credit unions satisfy the statutory
requirement to maintain a schedule.
Thus, the regulation would not place a

duty on credit unions to maintain
schedules or disclosures, but does
impose a duty to deliver the disclosures
in the necessary circumstances.

If an account is opened or a service is
requested by means such as telephone,
wire transfer, or mail, the account
disclosures must be mailed or delivered
within 20 calendar days of the time the
account is opened or service is
provided. This timing rule would apply,
for example, if'a member opens a term’
share account by mailing in the funds.
Credit unions would comply with the
provision if the account disclosures are
mailed or delivered to the member at
the address shown on the records of the
credit union. The FRB uses the business
day method in the final Regulation DD.
The Board requested comments on
whether this provision should use
business or calendar days in computing
the 10-day time period, and stated that
it was particularly interested in
comments on how this timing rule
would affect small, handposting,
nonautomated credit unions. In
response to the comments received on
this issue and on the definition of
“business day”’ (see supplementary
information for § 707.2)), the final rule
uses 20 calendar days.

TISA states that disclosures need not
be provided to the absent member if
they were previously provided. The FRB
did not impose any staleness time
period, believing such a provision to be
of limited utility to financial institutions
due to the burden of confirming receipt
of prior disclosures by the consumer
and a lack of any changes in such
previously sent disclosures. The FRB
also concluded that rollover term share
accounts were not new accounts
requiring new account disclosures. In
addition, the FRB holds that acquiring
accounts from other financial
institutions through either acquisition
or merger does not trigger the disclosure
rules of Regulation DD, unless there are
changes in the terms that must be
disclosed. The Board has followed the
FRB on these issues.

Paragraph (a)(2)—Requests

Paragraph {a)(2)(i). TISA requires that
the account disclosures be made
available to “any person” upon request.
The proposal differed from TISA and
from the FRB'’s Regulation DD in that it
required credit unions to make such
disclosures available only to members
or potential members (see §§ 707.2 (q)
and (u), and supplementary information
thereto). The Board believes that this
difference is warranted by the unique
nature of credit unions, in that credit
unions may only provide accounts to
their members (and, in some cases, t0
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other, limited classes of persons or
entities). The commenters said that
credit unions should not have to make
disclosures to nonmembers, Some were
concerned that giving disclosures to
nonmembers would violate the
regulation. The final rule clarifies that
credit unions may, if they choose, give
disclosures to nonmembers. See
supplementary infotmation regarding
§707.2(u) on “potential members."

As noted in the preamble to the
proposed regulation, nonmembers may
be joint accountholders. See
supplementary information regarding
§707.2(q) on “member."” Nonmembers
may also deposit funds in low-income
designated FCUs, and some state-
chartered credit unions are authorized
to offer various accounts to
nonmembers. Far TISA disclosure
purposes, these persons will be
included as members.

with the exception of the difference
just discussed, this section is adopted
from Regulation DD. The regulation
requires credit unions to mail or deliver
the disclosures within a reasonable time
following receipt of a member's or
potential member’s oral or written
request. Some FRB commenters objected
to the proposed duty to “mail or
deliver” disclosures; instead, they urged
that the regulation use the statutory
phrase to ‘“make available™ disclosures
upon request and allow institutions to
merely keep disclosures in their offices
or branches for consumers to pick up in
person. The FRB concluded, and Board
believes, that the purposes of TISA
would not be furthered if consumers
were required to visit branches to obtain
information about an account; merely
making the disclosures available in an
office or branch is not adequate.
Convenient access to account
disclosures is essential to comparison
shopping and in-person visits are not
always possible. The FRB, and the
Board, believe that the Congress
contemplated that institutions would
have the duty to actually get account
information to consumers who request
it. Thus, the regulation requires credit
unions to mail or deliver account
disclosures upon request if the requester
isnot at the credit union when the
request is made. Although the Board,
like the FRB, declines to set an absolute
deadline for responding to such a
request, the Board believes that twenty
;:_alendar days would be a reasonable

ime.

The Board agrees with the FRB that a
credit union would not have a duty to
provide account disclosures if a member
or potential member merely asks about
current rates for an account. For
éxample, the common practice of

telephone inquiries about rates and
yields on certificates would not trigger
a duty to send disclosures to the caller—
so long as the member or potential
member does not ask for such
information to be sent. However, the
duty is triggered, if, in the course of
inquiring about an account, a consumer
asks for written information to be
provided. This provision would also
govern requests for account disclosures
by existing consumer accountholders.

The FRB carved an exception for
repeat calléts who make numerous
requests for disclosures for the same
account. If the disclosures have already
been sent, and those disclosures remain
accurate, no further disclosures need be
sent. The FRB also made an exception
if the consumer requests disclosures on
a particular account type (such as
checking accounts), as opposed to a
particular account product (such as the
institution’s *Premium Checking
Account”). In this event, the institution
may provide disclosures for any one or
all ofpits checking account products. In
any event, the FRB does not require
account disclosures for accounts no
longer actively offered by an institution
such as if passbook accounts have been
discontinued, or special accounts
acquired from a predecessor institution
in a merger are limited only to those
consumers holding them at the time of
the merger. The Board follows the FRB
on these issues.

Paragraph (a)(2)(ii). Disclosures must
be accurate when sent to the member or
potential member. The FRB requires
that institutions specify an interest rate
and annual percentage yield that were
offered within the most recent seven
calendar days; state that the rate and
yield are accurate as of an identified
date; and give a telephone number
consumers may call to obtain current
rate information. For interest-bearing
accounts, the Board has followed the
FRB’s rule. The final rule differs from
the proposal in that it treats dividend-
bearing term share accounts like
interest-bearing account, rather than like
other dividend-bearing accounts.

In the preamble to the proposed rule,
the Board requested comments on
whether credit unions making
disclosures on dividend-bearing
accounts should, instead of stating the
dividend rate and annual percentage
yield available within the most recent
seven calendar days, state the dividend
rate paid on the particular type of
account in question as of the last
dividend declaration date. In response
to comments received, the final rule has
been changed to provide for different
dividend rate and annual percentage
yield disclosures for different classes of

accounts. For dividend-bearing accounts
other than term share accounts, a credit
union may state either the dividend rate
and annual percentage yield as of the
last dividend declaration date, the
prospective dividend rate and annual
percentage yield, or both. As noted
above, dividend-bearing term share
accounts are treated like interest-bearing
accounts (see preceding paragraph). For
a more complete explanation of these
changes, refer to the discussion of
“Disclosure of dividend rate and annual
percentage yield” under the
supplementary information for
§707.3(s).

The FRB also allows institutions to
describe a term share account’s maturity
as a term such as ““1 year” or “'6
months,” rather than a specific.date,
such as “November 1, 1995,” since the
actual date will not be known, The
proposed rule followed the FRB, but the
Board requested comment on whether
this approach would work for credit
unions, given the limitations on the
setting of dividends. Two-thirds of
commenters favored this section of the
rule as proposed. However, a number of
commenters preferred to state the
maturity as a date. The final rule gives
credit unions the option of stating a
term or a date.

Paragraph (b)}—Content of Account
Disclosures

Paragraph (b)(1)—Rate Information

Paragraph (b)(1)(i}—Annual Percentage
Yield and Dividend Rate

Credit unions must disclose the
annual percentage yield, using that
term, computed in accordance with
Appendix A, Part I. Credit unions must
also disclose the dividend rate, using
that term, and would be permitted to
use the term “annual percentage rate" in
addition to the dividend rate. (See the
discussion in the supplementary
information accompanying §§ 707.2 (c)
and (1) regarding the proposal to use
standardized terminology for these
figures.) The final rule provides for
different dividend rate and annual
percentage yield disclosures for
different classes of accounts. For
dividend-bearing accounts other than
term share accounts, the credit union
may disclose the dividend rate and
annual percentage yield as of the last
dividend declaration date, a prospective
rate and yield, or both. For interest-
bearing accounts and for dividend-
bearing term share accounts, the credit
union would disclose the actual interest
(dividend) rate and annual percentage
yield. For an explanation of the
treatment of dividend-bearing term
share accounts, refer to the discussion of
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“Disclosure of dividend rate and annual
percentage yield” in the supplementary
information for § 707.3(e).

Credit unions must also disclose the
period of time the prospective dividend
rate will be in effect for fixed-rate
accounts. As discussed previously, this
statement acts as a projection of
_ dividends only, and as a good faith
estimate of the dividend rate to be
declared at the end of a dividend
period. The disclosure required by
subsection (b}{8) of this section
reinforces this fact, and protects credit
unions in the svent that the credit union
is not in a position of properly paying
the prospective dividend rate. This
fluidity in rate is peculiar to credit
unions, and is not changed by TISA.
This section requires credit unions to
state the length of time, if any, the credit
union anticipates that this rate will
continue to be paid after the account is
opened. Because of the problems
associated with this area, the Board
strongly advises credit unions to make
all share and share draft accounts
variable-rate accounts. This would also
obviate the need for a change in terms
notice for any rate decreases. See
supplementary information regarding
§ 707.5(a)(2)(1).

For fixed-rate, interest-bearing term
share accounts at state-chartered credit
unions, and for fixed-rate, dividend
bearing term share accounts, disclosure
of a maturity date satisfies this
requirement. Fixed-rate, interast-bearing
accounts other than term share accounts
could disclose a date, a period, or
include a statement that the rate will be
in effect for at least 30 days. Even ifa
credit union offering such accounts
retains the ability to increase a rate
without giving prior notics, it should
disclose that the initial rate will be in
effect for at least 30 days. Any rate
increase following delivery of
disclosures is not an event that would
make the account disclosures incorrect.

Some FRB commenters asked for
clarification of several issues relating to
the disclosure of the interest rate an
annual percentage yield. Some of these
institutions asked for guidance about
how accurate their disclosures must be
when their agreements permit changes
as frequently as daily in the rate an
yield paid. Some suggested that
institutions be permitted to provide a
recently available rate, along with a
telephone number the consumer could
call for current rates. The Board
believes, as does the FRB, the most
current rate and yield information must
be provided to consumers who are
opening new accounts. The Board
believes the Con; did not intend for
credit unions to disclose, for example, a

recent dividend rate of 5.00% if in fact
the credit union is offering a 4.75%
dividend rate on the day the member or
potential member opens the account.
However, recent rates and yields that
are updated at least weekly may be
provided to members and potential
members who have merely requested
information on an account. As
mentioned previously, credit unions
may use inserts or rate sheets in
combination with their other
disclosures to state current dividend
rates and annual percentage yields, but
credit unions must make clear in the
account disclosures which rates and
yields apply to the account for which
disclosures are being given. (See
discussion of design requirements in the
supplementary information in

§ 707.3(a), above.)

If a credit union sets a minimum
balance to earn dividends, for example
$400, the credit union would not have
to state that the annual percentage yield
is 0% for those days the balance in the
account drops below $400. Similarly, a
disclosure of 0% is not required for
credit unions that use the average daily
balance method, if the member fails to
meet the minimum balance required for
the period. The Board believes that, in
light of the disclosures about minimum
balance requirements, members will
readily understand that dividends are
not earned if a minimum balance is not
maintained, and the rule simplifies
disclosures for both credit unions and
their members.

In the case of stepped-rate accounts,
each dividend rate and the period of
time each will be in effect should be
provided. For example, if a credit union
offered a 1-year certificate with a
dividend rate of 5.00% for the first six
months and 5.50% for the second six
months, it would disclose both dividend
rates, the corresponding annual
percentage yield (5.39%, assuming
dividends are compounded daily), and
the fact that each dividend rate would
be in effect for successive six-month
periods. A credit union offering tiered-
rate accounts would disclose each
dividend rate along with the
corresponding annual percentage yield
(or range of annual percentage yields, if
appropriate) for that specified balance
level. For example, if a credit union
pa%(s a 5.00% dividend rate for balances
below $1,000 and a 5.50% dividend rate
for balances $1,000 or above, both rates
would have to be provided, as well as
the annual percentage yields that would
apply to the account. (See appendix A
for the calculation of the annual
percentage yislds for stepped-rate and
tiered-rate accounts.) In the event the
initial rate offered on a varisble-rate

account is higher than the rate that
would be otherwise paid on the
account, such as a premium rate paid
for the first 90 days, such accounts
would be considered stepped-rate
accounts and the annual percentage
yield would be figured according to the
rules in appendix A.

Paragraph (b)(1)(ii}—Variable Rates

TISA does not expressly require
specific additional disclesures for
variable-rate accounts. (See tha
supplemental information to § 707.2(2),
where a variable-rate account is
defined.) Sections 264(d) and 265(2) of
TISA, however, recognize that specific
disclosures may be needed for variable
rate accounts. The Board, like the FR3,
requires certain basic information about
a variable-rate feature in the account
disclosures. These disclosures are
similar to the abbreviated variable-rate
requirements for open-end credit found
in Regulation Z. No comments were
received on this disclosure. The Board,
like the FRB, believes that the required
information about a variable-rate
account needs to be disclosed initially,
particularly since members will not
receive change in terms notices if the
rate is later decreased. (See
§707.5(a)(2)(i).) :

First, credit unions offering variable-
rate accounts are required to state that
the dividend rate and annual percentag
yield may change. Second, they must
explain how the dividend rate is
determined. For example, if the
dividend rate is tied to the 1-year
Treasury bill plus or minus a specifie
margin, the index must be clearly
identified and the specific margin
stated. A credit union that contractually
reserves the right to change rates and
does not tie changes to an index would
disclose that rate changes are solely
within the credit union’s discretion.
Third, credit unions are also required to
explain the frequency with which the
dividend rate may change. For example,
if the credit union retains the right to
change the rate on a weekly or monthly
basis to reflect the dividend period, that
would be stated. Credit unions that
reserve the right to change rates at any
time would state that fact.

Lastly, if the account agreement
places any limits on the amount the
dividend (or interest) rate will change
any one time or for any period, that
would be stated. For example, for
interest-bearing accounts, if the credit
union-places a floor or ceiling on rates
or provides that a rate may not decressé
or increase more than a specified
amount during any time period, that
would be disclosed. A credit union msy
describe a floor or ceiling as a sgeciﬁc
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nte (for example, “your interest rate
will always be at least 3%) or by
explaining how the limitation operates
(for example, “your interest rate will
never drop lower than 200 basis points
below the interest rate initially
disclosed to you.”). For dividend-
bearing accounts, the nature of credit
ynion accounts is disclosed in
§707.4(b)(8), which disclosure also
suffices for this provision. If there are no
limitations placed on rate changes,
credit unions may, but need not,
disclose that fact.

The regulation refers to the dividend
rate rather than the annual percentage
yield in discussing the variable-rate
disclosures. The Board believes this is
more accurate since changes in the
annual percentage yield derive from
changes in the dividend rate.

Paragraph (b)(2)—Compounding and
Crediting

Paragraph (b)(2)(i}—Frequency

The final regulation requires credit
unions to disclose the frequency with
which dividends are compounded and
credited, and any changes in either
frequency if a time requirement is not
met. If the frequency of either would
change if the member does not meet a
minimum time requirement, or under
any other circumstance, such frequency
would also have to be disclosed. (See
the supplemental information
accompanying § 707.7(c) for a
discussion of crediting practices.) In
addition, the dividend period applicable
to the account must be disclosed, This
is a change from the proposed
regulation. The Board believes that,
with the changes made in §§ 707.6 (a)
and (b)(2), and to appendix A regarding
the annual percentage yield earned and
reporting such on a dividend period
basis instead of a statement period basis,
this information assumes more
importance and must be disclosed to
members, For dividend period
disclosure, a specific example of
frequency must be disclosed. See
appendix B, Section B-1, ¢ regarding
compounding and crediting.

FRB commenters asked about the
degree of precision required to describe
crediting and compounding practices.
Descriptions such as “quarterly” or
“monthly” were considered adequate by
the FRB. The FRB also decided that
irregular crediting and compounding
periods such as if a cycle is cut short at
year end for tax reporting purposes need
not be disclosed. The Board agrees with

these positions, and hereby adopts
them,

Paragraph (b)(2)(ii)—Effect of Closing an
Account

Section 264(c)(9) of TISA requires
credit unions to provide a statement, if
applicable, that interest that has
accrued, but not been credited to the
account at the time of a withdrawal, will
not be paid (or credited) due to the
withdrawal. Section 267 of TISA
requires credit unions to calculate
dividends and interest on the full
amount of principal in the account each
day and prohibits calculation methods
such as the “low balance” method. For
the reasons set forth in § 707.7, the
Board believes that credit unions may
provide that if an account is closed
before dividends or interest is credited,
the credit union need not pay dividends
or interest that has accrued, but not
been credited, on the account. Thus,
this policy should be disclosed, if it is
relevant, This position is in accord with
the FRB in Regulation DD. Similarly, the
Board follows the FRB position in
accepting a disclosure of an early
withdrawal penalty for a term share
account that encompasses that amount
of accrued, but uncredited, dividends or
interest when all funds are withdrawn
before maturity as satisfying the
requirements of this provision.

Paragraph (b)(3)—Balance Information

Paragraph (b)(3)(i})—Minimum Balance
Requirements

This provision requires credit unions
to disclose any minimum balance
required to open the account, to avoid
the imposition of a fee, or to obtain the
annual percentage yield. For example, if
a credit union provides that a $3 fee will
be assessed if the average daily balance
drops below $500, that provision would
have to be disclosed. As a credit union
uniqueness issue, credit union members
generally cannot maintain an account
until they have paid for the full par
value of a share of the credit union. For
this reason, this section requires that
credit unions disclose the par value of
a share necessary to become a member
and maintain accounts at the credit
union. See appendix B, Section B-1,

§ (d) regarding minimum balance
uirements.

dit unions also have to describe
the method they use to determine any
minimum balance. The explanation of
the balance computation methods can
be combined with the disclosure under
paragraph (b)(3)(ii) if the methods are
the same, If a credit union uses different
cycles for determining minimum
balance requirements for purposes of
assessing fees and for paying dividends
or interest, the credit union must
disclose the specific cycle or time

period used for each purpose. For
example, an account’s statement cycle
may begin on the 15th of the month and
that period is used for dividend
calculations. However, the credit union
may assess fees based on the balance in
the account for the preceding calendar
month. Credit unions may assess fees by
using any method they choose.

If fees on one account are tied to the
balance in another account, such
provision must be explained, For
example, if a credit union ties fees
payable on a share draft account to a
minimum balance maintained in a
regular share account (or a combination
of the share draft and regular share
accounts), the share draft account
disclosures must explain that fact and
how the balance in the regular share
account (or in both accounts) is
determined. The fee need not be
disclosed in the regular share account
disclosures if the fee is not imposed on
that account.

Paragraph (b)(3)(ii)—Balance
Computation Method

Credit unions must describe the
method used to determine the balance
on which dividends are paid. (See
discussion of § 707.7, regarding
permissible balance computation
methods.) Thus, if a credit union uses
the daily balance method, it would state
that it uses the daily balance method
and could describe it as one in which
dividends are computed by applying a
periodic rate to the principal balance in
the account each day. If it uses the
average daily balance method, the credit
union would state that and describe the
method as one in which dividends are
computed by applying a periodic rate to
the average balance in the account for
the perios or cycle, with the average
balance calculated by adding the
balance in the account for each day of
the period or cycle, and dividing that
sum by the number of days in the period
or cycle.

The proposed rule included
additional disclosures for accounts on
which dividends are calculated on
increments of par value, and mandated
specific language for disclosures on
rollback accounts. The final rule bans
both par value and rollback accounts,
and therefore those disclosures have
been eliminated.

Paragraph (b)(3)(iii})—When Dividends
Begin to Accrue

Section 707.7(c) (which appeared as
§707.7(d)(1) in the proposal) requires
credit unions to begin accruing
dividends on accounts no later than the
business day specified in section 606 of
the EFAA and its implementing
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Regulation CC. However, credit unions  Paragraph (b)(4)—Fees {)he fee may be imposed. The Board
may begin to accrue dividends earlier, TIS iros disel f foes that elieves that typically the name and
such as the day a noncash deposit may bﬁ ;'essqeusxsreads a;(i:niiutll-:eo gt description of the fee will satisfy this
(typically a share draft or check] is waccountholder™ as well as against th requirement. For example, if a credit
: ; against the 4
received by the credit union. FRB account. The Board believes that the union charges a $.25 fee for each ATM
commenters generally considered the wording of the final rule, which requires withdrawal from an account, and
information to be important for disclosure of all fees that may be describes it in that manner, no further
consumers and supported the assossed in connectian with the information need be provided.
disclosure. However, many were unsuré  sccount, captures the same information Fees t_h‘“ may be ed to a member
that the information could be conveyed  required by TISA. for services unrelated to the account—
in a simple and effective way that TISA requires the Board to specify, in and that Wol‘:l‘; abe 355952191‘1 38&‘:51
consumers would readily understand.  the regulation, which fees must be s SR VIR g
For example, the procedures that disclosed. Since the rule requires all P“lm}"‘se a ‘}355“9" 3.°wa"919}1: ‘(Tif'““?k.
institutions follow to determine when  fees assessed in connection with the to:lease & sale ZPOS“ box, to handle
interest must begin to accrue under account to be disclosed, the Board has g:ndfgoup o ;le SpHIG Yo
EFAA are very complex. (See 12 CFR : list in th lati transfers, to photocopy a statement of
very compiex. {< not attempted to list in the regulation ihiarast caried for tept (IRS
229.14 and its accompanying FRB every fee that might be imposed. The Form 1099), o chan l:mmli es:s 03 : il
Official Staff Commentary.) Commenters regulation does not mandate ~ g e
were concerned that considerable detail i account, to generate a midcycle periodic
. terminology for fees, and the Board does 1 o4 or to wrap loose coins are not
would be required and that the not believe that all fees could be e nop prou:
inf : : y ; « s required to be disclosed. Such fees need
nformation would be more confusing identified by name in the regulation in not be disclosed even if the amount of
than helpful. Others stated that . any event. Credit unions use different the fees differs for accountholders and
consumers might not understand names to describe the same type of fee. | o 00 niholders o
general industry terms to describe the For example, a monthly fee imposed Under the final rule in § 707.3(c), if
balances on which interest begins to regardless of the member’s balance or fees required to be disclosed under this
accrue, such as “ledger” balance to activity might be identified es a section are also required to be disclosed
indicate that interest begins to accrue “monthly service” fee, a “monthly under Regulation E (12 CFR 205.7),
the day a noncash deposit is received by maintenance” fee, or simply “monthly”  compliance with the disclosure
the institution and “collected” balance’  fee. However, types of fees that may be  requirements of Regulation E will be
to indicate that interest begins to accrue  assessed in connection with an account  deemed to be in compliance with this
no later than the business day required  would include maintenance fees (such  gaction. For example, under Regulation
by EFAA and Regulation CC. Further, as service fees and dormant account E a credit union issuing access devices
the term “collected balance” does not fees); fees related to deposits or must disclose fees assessed for
have a uniform meaning within the withdrawals, whether by share draft or  {ransactions at its own ATMs, but is not
financial services industry. electronic transfer (such as per share required to disclose charges assessed by
The Board agrees with the FRB that draft ﬂees, fees for use of the credit another institution for the use of an
comparison shopping is enhanced if union’s automated teller machines ATM owned by the other institution.
account disclosures reveal basic (ATMs), fees to s_top payment on a share That will also suffice for this regulation
differences regarding when dividends draft previously issued, and fees However, this regulation covers
begin t i oncash deposits. associated with share drafts returned for gituations that are not covered by
gin to accrue for noncash deposi insufficiont funds): foes fi al :
Therefore, this provision requires a brief ;ncf:lclmx::tmsg:vicos s[)s'u :gsasof!e:g(;’gia R]:g;;lnnpn fﬁ: dAtf:e as;sest;ect! for 8‘;
tat t hen divid d g vt £ e onic un ansier that is no
Hkpuisitan when divicapas an balance inquiries and fees to certify covered by Regulation E (for example, 8
interest begin to accrue for noncash h 2 i g
deposits. For example, credit unions share drafts); and fees to open orclose  transfer of funds between accounts held
that begin to accrue dividends pursuant acconilr}ts (other thar}: early wuhdrawg! at a credit union) must be disclosed
to EFAA could explain that dividends penalties for term share accounts, w ich under this section.

begin to accrue no later than the o addrt_as_sed in‘pa{ag_raph (b)(G)ii] of Paragraph (b)(5}—Transaction
business day when the credit union this section). This list is not meant to be Liinitations

S . : : exhaustive or all-inclusive, but merely
;exfi‘z;:stfggg‘;ﬁﬂ?:ﬁﬁ:ﬁ;ﬁ:ﬁ& instructional and illustrative. TISA requires credit unions to

he d b s aidid ived b The FRB permits share draft or check  disclose the “terms and conditions
the ay a noncash deposit 1s received by, inting fees to be disclosed in a variety * * * and account restrictions”
the credit union could state that fact. of ways: By disclosing the lowest price  applicable to accounts. The Board
Finally, some FRB commenters at which share drafts could be believes that this requires credit unions
requested that descriptions of balance purchased and indicating that higher to state any limitations on the number
methods under paragraphs (b)(3)(i)and  prices may apply for the initial order or amount of deposits or withdrawals,
(b)(3)(ii) of this section distinguish and for reorders; by giving a range of or share drafts that may be written on
balances that include deposits and share prices; or by stating that prices vary. an account for any time period. If a
additions from the day such placement  The Board has followed the FRB in this. credit union does not permit
is made (described as “ledger balance”) Furthermore, the Board, like the FRB, withdrawals or deposits (for example,
from those that delay inclusion has provided an exception in for a term share account) that fact would
(described as ‘‘collected balance™). § 707.5(a)(2) from the requirement to also have to be stated. The Board also
Given the additional disclosures send an advance notice of change in notes that applicable Regulation D
required by this subparagraph (3)(iii), terms for check printing fees, whether or  disclosures, and for FCUs, the
the regulation does not require . not the fees originate with a third-party  limitations on the pumber of shares
institutions to define balance vendar, available to members under NCUA
computation methods as being a ledger The regulation requires credit unions  Standard FCU Bylaws, Art. I, § 2, and
or collected balance method. to state the “conditions™ under which limitations on withdrawals under
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NCUA Standard FCU Bylaws, Axt. 111,
section 5(a), must also be included in
disclosures under this section.

FRB commenters asked for
clarification regarding the disclosure of
limitations addressed by Regulation E,
and the following elarification is
sdopted by the Board. Regulation E
requires disclosure of limitations on the
frequency and amount of electronic
fund transfers except where
confidentiality is essential to maintain
the security of the electronic fund
transfer system. (See 12 CFR
205.7(a)(4)). Credit unions may rely on
Regulation E's disclosure rules
regarding limitations on the frequency

and amount of electronic fund transfers,

including security-related exceptions in
complying with this regulation. If,

however, disclosures are required under

this paragraph, such as if a credit union
limited the number of transfers from
other accounts at the institution each
month, the fact that Regulation E
gxempls “intra-institutional transfers"
from its coverage would not relieve the
credit union from making the part 707
disclosure,

Paragraph (b)(6)—Features of Term
Share Accounts
Paragraph (b)(6)(i}—Time Requirements
This provision requires credit unions
to state any time requirement for term
share accounts that must be met to
obtain the annual percentage yield,
Thus, a credit union would state the
actual maturity date for term share

poter
provi
mé
option (a “callable’ share certificate, for
tance), the disclosure must state the

the

dis

th

<

ts. A term, for example “six

" or “182 days,” could be stated
roviding disclosures in response
ric requests by members or

al members. If the agreement

des that the term share account
be redeemed at the credit union’s

late or the circumstances under which
the credit union may redeem the
account. FRB commenters also asked
RB whether the maturity date

ated on the certificate would satisfy
this disclosure requirement. The Board,
as did the FRB, believes that account
osures, including those for term
share accounts, may consist of more

» document, so the certificate
e used (as stated earlier in
tion with the supplementary
ition on § 707.3(a)). However, all
mis containing the required

lisclosures must be provided to the

men

10

€

't at the same time and must be

in a form the member can retain. Thus,

if

closure is made on a certificate
t that must be returned to the
inion at maturity, the disclosure

-must also be provided to the member in
a form the member may retain
permanently.

Paragraph (b)(6)(ii}—Early Withdrawal
Penalties

. This section implements section
264(c)(10) of TISA. TISA requires credit
unions to disclose any requirement
relating to the nonpayment of
dividends, including any early
withdrawal penalty. The statute places
no limitation on how early withdrawal

enalties are calculated. The Board has

imited this requirement to term share
accounts, although the statute does not
explicitly do so, since an early
withdrawal contemiplates a maturity
date, which exists only in term share
accounts. 2

Section 264(c)(9) of the statute

requires credit unions to provide a
statement, if applicable, that dividends
that have accrued but not been credited
to the account at the time of a
withdrawal will not be paid (or
credited) due to the withdrawal. The
regulation does not contain a parallel
provision because, to the extent this is
read to refer to a practice other than the
imposition of early withdrawal
penalties, it appears to conflict with

* section 267 of the statute. As discussed

below in connection with § 707.7(a),
section 267 of the statute requires credit
unions to calculate dividends on the full
amount of principal in the account each
day and prohibits calculating dividends
using methods such as the “low
balance’ method. The Board believes
that Congress did not intend the
disclosure provisions of section 264 to
be interpreted as overriding the general
rule regarding payment of dividends.
Thus, the Board believes that credit’
unions may not fail to pay dividends on
amounts withdrawn, and so this
disclosure is inapplicable. As stated
above, however, credit unions may
impose early withdrawal penalties on
term share accounts and may use any
method they choose to calculate the
amount of the penalty.

FRB commenters asked for
clarification of whether existing rules
and contract rights are affected by this
provision. Rules relating to the
imposition of early withdrawal
penalties found in regulations such as
the FRB’s Regulation D are not affected
by this provision, responded the FRB.
This paragraph, continued the FRB,
does not: (1) Confer upon consumers a
right ta withdraw funds from a time
account even if they are willing to
accept the penalty described in their
account disclosures; (2) impair an
institution's right to refuse to permit a
withdrawal prior to the maturity of a

time account; or (3) regulate under what
circumstances the institution may
impose an early withdrawal penalty, for
institutions that choose to it
withdrawals. The Board follows these
interpretations of the FRB.

The regulation requires credit unions
to disclose the conditions under which
an early withdrawal penalty will be
assessed, Some FRB commenters asked
whether bonuses that may be
“reclaimed” must be disclosed under
this provision. The FRB believes (as
does the Board) that institutions (and
credit unions) that offer bonuses for
time (and term share) accounts, must
disclose if the bonus may or will be
reclaimed and the circumstances under
which the reclamation will occur, since
this is a type of early withdrawal

- penalty.

Many FRB commenters were
concerned that the FRB proposal
seemed to require institutions to
calculate an interest rate and an annual
percentage yield assuming that an early
withdrawal penalty will be imposed
during the term of the time account. The
final FRB and NCUA regulations do not
require such calculations. However, if a
withdrawal of some funds triggers a
change in the dividend or interest rate
and annual percentage yield that is paid
on funds remaining on account, or a
change in the compounding or crediting
frequency, those terms must he
disclosed as an early withdrawal
penalty. -

Other FRB commenters requested

. guidance on the disclosure of penalties

associated with withdrawals of funds
from club accounts, such as “holiday
club” or “vacation club” accounts that
are time accounts. The FRB decided that
if thase accounts meet the definition of
time accounts, they must disclose any
early withdrawal penalty. The Board
adopts this position for any credit union
club accounts with early withdrawal
penalties, given the change in the
definition of “term share account’ in
§707.2(x).

Paragraph (b)(6)(iii)}—Withdrawal of
Dividends Prior to Maturity

This disclosure alerts members to the
effect of withdrawing accrued dividends
before additional dividends begin to
accrue on the amount, since the annual
percentage yield for term share accounts
generally is based on the assumption
that dividends remain in the account
until maturity. Credit unions commonly
offer term share accounts that
compound dividends monthly (or
quarterly) and may permit members to
withdraw or transfer accrued dividends
periodically or to leave the dividends in
the account until maturity. If, on a term
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share account that compounds
dividends during the term, a member
elects to withdraw accrued dividends,
the credit union must disclose that the
stated annual percentage yield assumes
that dividends remain on deposit until
maturity and that a withdrawal reduces
the earnings on the account. To ease
compliance, this disclosure may be
provided any time this option to
withdraw dividends is given, regardless
of whether the member actually
exercises the option or indicates any
preference about withdrawals.

The only commenter to address this
section said that the proposed
disclosure was unnecessary because it
stated an obvious fact. The Board
disagrees, and the final rule retains this
section. The Board notes the
nonsubstantive change of the phrase
“on deposit’ to “‘in the account” to
further reflect credit union terminology
and uniqueness in the final rule.

Paragraph (b)(6)(iv)—Renewal Policies

For term share accounts, the Board
requires credit unions to include a
statement of whether or not the account
will automatically renew at maturity.
TISA does not expressly mandate
disclosures of a credit union’s policies
about renewal, but does require credit
unions to disclose the “terms and
conditions" applicable to accounts
generally. In addition, section 264(d) of
TISA recognizes that the Board may
wish to require information to be given
regarding renewal policies for term
share accounts,

The Board believes that it is important
for members to be informed whether a
term share account will automatically
renew or whether the member must
contact the credit union at a later time
to renew the-account, since term share
accounts limit the member’s access to
his or her funds in a way that other
accounts do not. This section also
requires credit unions to disclose what
will happen to funds after maturity if
the member does not renew the account,
in the case of “non-rollover” accounts,
For example, a credit union might
disclose that the funds will be placed in
a regular share account. However, if
dividends are to be paid for only a
limited period of time, the time period
must be disclosed. If the credit union
places the funds into a non-dividend-
bearing account, this also must be
disclosed.

The rule also requires credit unions to
inform members with automatically
renewable term share accounts whether
or not a grace period exists and the
length of such a period. “Grace period”
is defined in § 707.2(o) as the period
following the maturity of an

automatically renewing term share
account during which the member may
withdraw funds without being assessed
a penalty. For example, a credit union
might disclose: “You may withdraw the
deposited shares without penalty for 10
calendar days after the maturity date of
this account.” This disclosure does not
require credit unions to state whether or
not dividends will be paid for the grace
period if funds are withdrawn.

Paragraph (b)(7)—Bonuses

The Board believes that the language
in section 262(a) of TISA regarding
disclosures about the terms and
conditions of accounts encompasses
bonuses, and that TISA's purposes are
furthered when members receive
essential information about bonuses
offered on an account. Thus, the final
rule requires that credit unions offering
bonuses state the amount and type of
bonus, and disclose any minimum
balance or time requirement to obtain
the bonus and when the bonus will be
provided. If the minimum balance or
time requirement is otherwise required
to be disclosed, credit unions need not
duplicate the disclosure for purposes of
this paragraph. The Board believes this
disclosure will provide members with
important information without
significantly increasing compliance
burdens.

Paragraph (b)(8)—Nature of Dividends

This language was added to reflect the
limitations under which dividends are
paid. As discussed elsewhere in this
preamble, dividends are not payable
until declared. Dividends are not
declarable unless sufficient current and
undivided earnings are available after
required transfers to reserves at the
close of a dividend period. A disclosure
explaining this legality of dividends
protects credit unions in the event that
an anticipated dividend rate cannot be
paid, or is not properly payable. This
disclosure is similar to one required by
§ 701.35 prior to its elimination in 1982
and reproposed in 1990.

The%oard believes that an account-
opening disclosure on this issue is
necessary in part 707, but the proposal
solicited comments on alternative
wording to achieve the same purpose.
Most of the commenters addressed the
nonguarantee issue generally, rather
than offering alternative wording for the
disclosure. Moreover, a majority of the
comments related to all disclosures on
the nature of dividends, not only to
those required in the full, written
account disclosures.

Nearly two thirds of the commenters
generally supported such disclosures,
Those who opposed the disclosures

* competitive disadvantage; or that

" advertisements and/or oral responses,

claimed that they were unnecessary;
that they would put credit unions at a

members would be unduly alarmed by
the disclosures. Some objected to
including nonguarantee disclosures in

but thought that they were appropriate
for the written account disclosures.

A number of commenters said that the
disclosures were not applicable to term
share accounts and other accounts on
which the dividend rates are set in
advance. Although under the FCU Act,
rates even on term share accounts may
not legally be guaranteed, the Board
recognizes that the rates on such
account are set by contract, and that
credit unions are contractually obligated
to pay the rates as agreed, assuming
available earnings. For that reason, the
final rule does not require a disclosure
on the nature of dividends for term
share accounts. One commenter
suggested that some state-chartered
credit unions may not be subject to the
nonguarantee limitation. The
commenter did not cite, and the Board
is not aware of, any legal authority for
that proposition, Thus, the final rule
does not make any change based on that
single comment. The Board notes,
however, that interest-bearing accounts
in state-chartered credit unions are not
subject to the nonguarantee limitation,
and both the proposed and final rules
require nonguarantee disclosures for
dividend-bearing accounts only.

Potential Loss of Principal

A section was initially proposed to
Regulation DD to cover the situation of
foreign currency denominated accounts
in banks; however, it was deleted in the
final rule. In the proposal, which did
not include a section on potential loss
of principal, the Board stated that it was
inclined to follow the FRB, but asked for
comment on whether any FISCUs or
NICUs have such gccounts, or whether
any other credit union accounts exist
which would benefit from a disclosure
concerning loss of principal. The only
commenter to address this issue said
that few, if any credit unions offer such
accounts, and that the Board should not
include such a section. The final rule
does not include such a section.

Paragraph (c)—Notice to Existing
Accountholders

Paragraph (c)(1)—Notice of Availability
of Disclosures

Section 266(e) of TISA requires
depository institutions other than credit
unions to include a notice on or with
any regularly scheduled periodic
statement sent to existing
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sccountholders “within" 180 days of
issuance of the FRB’s Regulation DD.
However, under Section 269(a)(4) of
TISA, the law does not apply to any
depository institution until the effective
date of the FRB'’s lation, or to any
credit union before the effective date of
regulations prescribed by the NCUA
Board. The FRB has construed these
provisions to mean that compliance
duties, including the duty to send notice
to existing accountholders, do not begin
until six months after the FRB has
adopted a final regulation. With the

extra three month extension granted by
the HDCA, this period lengthened ta
nine months. Liiewise. the NCUA

Board believes that credit unions are not
required to send the notice until the
effective date of part 707, Otherwise,
credit unions would be required to
include & notice to existing account
holders prior to the effactive date of the
regulation. The Board believes that
requiring credit unions to provide this
notice before disclosures are required to
be available could be confusing to
members who might request the
disclosures, Furthermore, members who
open accounts before the effective date
of the regulation but after the mailing
date of the periodic statement in which
the notice was sent would not receive
disclosures or be alerted to their
availability. The final rule therefore
requires credit unions to give the notice
on or with the first periedic statement
sent to existing account holders after the
effective date of the final regulation.

The notice required by this section
need only be provided once, and
informs current accountholders that
they may wish to request terms and
conditions about the account. If the
credit union receives a request, it would
provide the account disclosures
described in § 707.4, including the
current dividend rate and annual
percentage yield for the member's
account. As an alternative to including
this notice on a periodic statement, the
final rule permits credit unions to send
the account disclosures themselves, as
long as they are sent with the periodic
statement.

The statute requires that the notice
state both that the accountholder has a
right to request disclosures and that he
or she may make such a request. The
final rule merely requires a statement
that the accountholder may wish to
request the disclosures. The Board
believes that this adequately alerts
members to the avai]ﬁ)ility of
disclosures for their accounts. Some
FRB commenters were concerned that
consumers might misinterpret the notice
as implying that account terms had
changed. In light of this, the Board

permits credit unions to include
additional information with the notice
to alleviate any such concerns, or to
indicate (if applicable) that the member
has already received similar disclosure
as required by state law. The notice
must, however, make clear that the
member may request a copy of the
disclosures.

Comments received on the FRB
proposal requested guidance on several
topics. Like the FRB, the NCUA Board
provides guidance on: (1) The
identification of member accounts from
the existing records of the credit union;
(2) the need to create disclosures for
accounts no longer offered to the
membership; and (3] the timing and
format of the notice.

Existing member accounts. The
regulation requires that notice be
provided tml existing account holders.
However, as discussed earlier in
§707.2(a), accounts held by an
unincorporated nonbusiness association
of natural person members prior to
January 1, 1995, are not covered by the
regulation unless the association
notifies the credit union that it fits the
“account” definition. If a credit union is
notified before the effective date, credit
unions are not required to send the
notice required by this paragraph, but
must treat the account as a member
account within a reasonable time after
the notification.

Currently offered accounts. The final
rule requires that credit unions provide
disclosures only for the accounts that
are currently available as of January 1,
1995, Many credit unions continue to
carry accounts that are no longer offered
to members. For example, if a credit
union acquires accounts during a
purchase and assumption or merger, it
may maintain the accounts as a courtesy
to its new members from the old credit
union, even though the account type
will not be offered thereafter. The Board
does not believe it was the intent of the
Congress to require tailored disclosures
for each and every existing account,
regardless of whether the account is still
offered to members. The Board
recognizes the s'jniﬁcam cost burden
associated with designing separate
disclosures for existing accounts that are
no longer offered, and the limited use of
such disclosures in the future (as
members would not be able ta open
such an account}. The Board also
believes if disclosures for such accounts
were required, credit unions might
simply change the terms of existing
accounts to conform them to accounts
currently offered. Thus, the regulation
limits the duty to provide the notice
(and disclosures) to accounts available

to the membership as of the effective
date of the regulation.

Timing and format requirements. The
final regulation clarifies that the notice
required by this section may accompany
either the first periodic statement sent
after the effective date, or the periodic
statement for the first cycle beginning
after that date. The rule applies
regardless of the interval between
periodic statements. For example,
assume a credit union’s statement cycle
begins December 15, 1994, ends January
14, 1995 and the statement is sent July
15; the next statement cycle begins
January 15 and ends February 14, and
the statement is sent February 15. The
credit union may provide the notice on
either the January 15 statement, since it
is the first one mailed after the effective
date, or the February 15 statement, since
it covers the first cycle beginning after
the effective date.

For those credit unions wishing to
provide the notice to members before
the effective date of January 1, 1995, as
a general rule credit unions may begin
complying with part 707 any time after
its adoption and before the effective
date. Therefore, credit unions may
provide the notice on.a periodic
statement before January 1, 1985, but
only if the credit union is prepared to
provide account disclosures upon
request as of the date the notice is sent.
This will ensure that the Congressional
intent regarding the availability of
disclosures for existing members is met.
If the credit union does comply before
the effective date, it must establish
procedures to ensure that members and
potential members opening new
accounts befare that date, but after the
notice is provided to existing members,
receive account disclosures.

The final rule tracks the statutory
language by requiring that the notice be
included “on or with" the periodic
statement. The notice can be on an
insert included with the statement, but
it cannot be sent out as a separate
mailing. The notice must state that
members may request account
disclosures, containing terms, fees, and
rate information for their account, or
words of similar meaning.

If the credit union provides the notice
of availability to existing account
holders and the member requests
disclosures, TISA does not prescribe
how credit unions must respond. The
Board recognizes that it may be difficult
to distinguish a request by a member or
potential member from a request by a
nonmember. For this reason, the Board
permits credit unions to either take time
to verify membership status or
eligibility, or to give the disclosures to
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nonmembers. See the supplementary
information on § 707.4(a)(2)(i).

Credit unions may, but are not
required to, provide a telephone number
or address for members to use to make
the request for disclosures. If, however,
the request is received in a manner
other than the notice directed, the credit
union is still required to provide the
disclosures as specified in paragraph
(a)(2) of this section. The Board believes
that this uniform approach to requests
for disclosures will ease compliance for
credit unions and assure members of
convenient access to information about
their accounts whether they are existing
or potential members.

Paragraph (c)(2)—Alternative to Notice

As an alternative to providing the
notice of availability, the final rule
allows credit unions to send the account
disclosures themselves, either with the
periodic statement or in a separate
mailing. However, they would need to
be sent out no later than when the
notice of availability is required to be
sent after the effective date. Further,
credit unions that send multiple
account disclosures in lieu of sending
the notice of availability need not
identify which account the member
holds, and may send out account
disclosures that comply with paragraph
(a)(2) of this section. The Board believes
that this rule will ease compliance for
those credit unions that go beyond the
strict requirements of the regulation to
provide members with the actual
disclosures about their accounts.

Section 707.5—Subsequent Disclosures
Paragraph (a)—Change in Terms

Paragraph (a)(1)—Advance Notice
Required

Section 266(c) of TISA requires credit
unions to send a 30-day advance notice
to the member of any change in the
items required to be disclosed in the
account disclosures if the change might
reduce the annual percentage yield or
adversely affect the member. The final
rule requires a written notice describing
the change and its effective date to be
sent 30 days before the effective date of
the change, unless one of the three
exceptions, discussed below, is met. For
example, if a credit union increases the
minimum balance required to earn
dividends or to avoid imposition of a fee
or increases the fee it charges for stop-
payment orders, an advance notice must
be provided. The notice must be given
whenever a change occurs after the
account disclosures are given. The rule
would apply to all accounts, not solely
to accounts opened after the effective
date of the regulation, The regulation

does not, however, require a 30-day
advance notice for a change in terms if
this would require a credit union to
send a notice prior to the mandatory
compliance date. For example, a credit
union is not required to send an
advance notice of a change that becomes
effective January 15, 1995, since that is
less than 30 days after the mandatory
compliance date,

Five commenters, including two
national trade associations, supported
this section, but requested some
clarification. Four other commenters
also requested such guidance, but did
not express support for or opposition to
the proposal. That clarification is herein
provided. First the FRB has not
provided guidance on the proper means
of giving adequate notice, whether the
means of mail, newsletter, statement
stuffer, lobby posting, or telephone
response machine are permissible
means. Until the FRB provides guidance
in its official commentary to Regulation
DD, the Board will permit notice by any
means given to an individual member at
the member’s address. Therefore, the
mail, newsletters, and statement stuffers
are permissible means; lobby posting
and telephone response machines are
not. Seven commenters felt the time
should be made a “reasonable time,"
but disagreed as to what that is
(anywhere from 15 days to 90 days). The
30 day period is statutory; TISA section
266(c), and the Board does not have the
authority to alter this timing. Seven
commenters requested the section be
deleted. This is impermissible as the
change in terms notice is required by
section 266(c) of TISA.

Content. The notice requirement
applies only to items required to be
included with the account disclosures.
For example, if a credit union increases
the minimum balance required to earn
dividends or to avoid imposition of a fee
or increases the fee it charges for stop

ayment orders, an advance notice must

e provided. Similarly, if the dividend
rate on a fixed-rate account decreases,
the credit union must send a notice in’
advance of the scheduled rate change.
(An advance notice of an increase in the
dividend rate is not required by the
rule.) Increases in a credit union’s
charge for services not related to an
account, such as for purchasing
traveler’s checks, does not trigger the
notice requirement, since it is not
required to be disclosed under
§707.4(b). If a combined disclosure
statement for two types of accounts was
initially provided (and indicated which
terms applied to each account), and the
credit union later changed a term for
one of the accounts, the change-in-terms
notice would need only be given to

those members holding that type of
account, and not to the holders of the
second type of account.

Regarging the format for the
disclosure, the general rules in
§ 707.3(a) apply. Credit unions may
include the change in terms disclosure
on a regular periodic statement or in a
special mailing, and may combine
information concerning the changed
term with other information on the same
or separate pages. Credit unions that
wish to provide an entire updated
account disclosure may do so as long as
the changes are specifically brought to
the member's attention. For example,
credit unions may state that “X"" fee has
been changed (including, of course, the
amount of the new fee), or use an
accompanying letter that alerts the
member to the new fee, or highlight the
changed term in some other way. To
ensure that members understand when
the change may affect their accounts,
credit unions must disclose the effective
date, for example, “as of March 15,
1995.” Words similar to “in 30 days"
cannot be used unless the notice clearly
indicates the starting date.

A change in terms notice is not
triggered if changes are specifically
identified in the account disclosures
given initially. For example, if a share
draft account disclosure states that the
monthly service fee of $5.00 is waived
for employee account holders during
their employment, but will be assessed
if the accountholder is no longer
employed at the credit union, no
advance notice is required to begin
assessing the monthly service account
fee when the member leaves the
employment of the credit union.
Similarly, if an account is opened after
a credit union has sent a change in
terms notice to its existing account
holders, but prior to the effective date of
the change, the credit union is in
compliance if the change in terms notice
is provided to the new members along
with the account disclosures before the
account is opened.

If a change will apply during the
subsequent term of a renewing rollover
term share account, it is not a *‘change
in terms” requiring a notice under this
paragraph. (See paragraph (b) of this
section, below, for disclosure
requirements for maturing term share
accounts.) For term share accounts of
longer term than one month, however,
if terms change during the term of a
term share account, the 30-day notice
would have to be provided.

Pursuant to § 707.3(c), if the term
requiring a notice to be sent is a term
that triggers a change in terms notice
under Regulation E, compliance with
the disclosure and timing requirements




Federal Register / Vol. 58, No. 185 / Monday, September 27, 1993 / Rules and Regulations 50423

-—

of Regulation E will satisfy the
requirements of this section. (See 12
CFR 205.8, which requires change in
terms notices to be sent at least 21 days
before the scheduled change.)

paragraph (a)(2)—No Notice Required

paragraph (a)(2)(i}—Variable-Rate
Changes

Sections 265 and 269(a)(3) of TISA
authorize the Board to make exceptions
to TISA's requirements for variable-rate
accounts, and the Committee report
accompanying H.R, 2654 of the House
Committee on Banking, Finance and
Urban Affairs, September 12, 1991,
indicates the change-in-terms
requirement was not intended to apply
to changes in the dividend rate (and
corresponding changes in the annual
percentage yield) for variable-rate
accounts. In addition, the Board
believes that such a requirement would
be overly burdensome to credit unions,
result in lowered rates to avoid the cost
of sending frequent notices, cause safety
and soundness concerns, and be
duplicative of information received in
the account disclosures and periodic
statement. Thus, the Board follows the
FRB, in relying on the exception
authority in section 265(2) of TISA to
further the purpose of TISA. For the
reasons expressed in the proposal, and
here, the Board finds it necessary to
exempt rate changes for variable-rate
accounts from the advance notice
requirements of the rule.

In addition, the Board follows the
FRB, in finding that change-in-terms
notices are not necessary for variable-
rate accounts for which no periodic
statements are sent, such as for
passbook accounts. The Board believes
that account disclosure adequately
alerts members to potential rate changes
and that they have easy access to
current rate information. Furthermore,
the Board recognizes, as did the FRB,
that in a volatile rate environment the
cost of sending notices may cause credit
unions to delay or not implement rate
increases that otherwise might be
passed on to members.

Paragraph (a)(2)(ii)—Share Draft and
Check Printing Fees

Utilizing its exemption authority
under section 269(a)(3) of TISA, the
Board exempts changes of share draft
and check printing fees from the change
in terms requirements. The exception,
as proposed, was narrowly drawn to
exempt only fees assessed by third party
vendors and was created to facilitate
compliance with part 707. Unlike other
fees strictly within the control of credit
unions, the amount of printing fees is in

the control of vendors, who determine
the effective date of price changes, and
members, who decide whether or not to
purchase share drafts or checks from the
vendor associated with the credit union
and, if so, what style will be chosen,
and when same will be ordered.

In the FRB's March 1993 amendment
to Regulation DD (58 FR 15077, March
19, 1993), the FRB enlarged the
exception to apply to any check printing
fees, whether the fee is assessed by a
third party vendor or by the credit
union itself. One national trade
association commented that NCUA
should follow this amendment. These
fees are based on the style and quantity
of share drafts or checks ordered, and
the member has primary control over
such decisions. Consequently, sending a
change in terms notice for such fees
would provide minimal benefit to
members while imposing a significant
burden on credit unions. The final rule
provides that a change in terms notice
is not required for any increase in fees
for printing share drafts or checks. The
rule allows a credit union to take
advantage of the exception even if it
adds a “‘mark-up” to the price charged
by the vendor before passing the fee on
to the member.

The Board also adopts the FRB
position, promulgated inthe March
1993 FRB amendment to Regulation DD,
that check printing fees are not
maintenance or activity fees even if
imposed in whole or in part by a credit
union. This exempts share draft and
check printing fees for purpose of the
advertising rules in § 707.8(a). This
prevents such fees from being an
impediment to advertising an account as
free, since these fees are not
“maintenance or activity fees”
preventing a credit union from
advertising an account as “free” or ‘‘no
cost’' under § 707.8(a).

Paragraph (a)(2)(iii)—Short-Term Term
Share Accounts

With its exemption authority, the
Board has also exempted short-term
term share accounts, defined as those
with maturities of one month (a period
up to 31 days) or less, from the change-
in-term requirements. Requiring credit
unions to send a 30-day advance
change-in-terms notice for such time
accounts would be impossible. It would
be burdensome for credit unions
without providing meaningful benefits
to members holding term share
accounts. (As discussed in paragraph (c)
of this section, however, credit unions
are required to send, after a maturity, a
disclosure of any difference in the terms
of the new account as compared to the
terms for the existing account.)

Paragraph (b}—Notice Before Maturity
for Term Share Accounts Longer Than
One Month That Renew Automatically

The renewal of a term share account
is the equivalent of opening another
account, and requires a set of
disclosures about the new account.
TISA requires account disclosures to be
provided to members at least 30 days
prior to the maturity of a term share
account that is renewable without
notice from the member. Following the
FRB, the Board finds that creating three
exceptions to this requirementsfor
automatically renewable term share
accounts 30 days in advance of maturity
is necessary to facilitate compliance,
benefit members and carry out the
purposes of TISA. The regulation
provides that: (1) Disclosures may be
given closer to maturity rather than a
full 30 days in advance as long as at
least a five-day grace period is provided;
(2) maturity notices for term share
accounts with maturities of one year or
less need not provide all the
information contained in an account
disclosure, but only the key information
and any changed terms; and (3) no
advance notice is required for term
share accounts with maturities of one
month or less.

For automatically renewable term
share accounts with maturities of mare
than one year, credit unions would
provide full account disclosures as TISA
requires. If the scheduled maturity date
is one year or less but more than one
month, credit unions must provide key
information and any terms (other than
rates) that may be different on the
renewing account compared to those on
the existing account. If the maturity date
is one month or less (a period up to 31
days), advance disclosures are
impracticable to deliver, but credit
unions must provide a notice of any
changed terms (bther than rates)
applicable to a renewed account within
a reasonable time after renewal.

Forty-four letters commented on the
proposed term share renewal notices.
Three commenters supported the
proposal in its entirety. One specifically .
supported the exemption for certificates
with maturities of one month or less.
Five commenters said that the proposal
was unclear or confusing. One trade
association suggested that the entire
proposal needed to be simplified. The
trade association was also concerned
about civil liability for giving the wrong
notice, and suggested that the content of
all notices should be the same: Maturity
date; changes in terms; and call the
credit union for full disclosures. Two
commenters said that the entire section
was unnecessary and should be deleted.
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Seven commenters were opposed to
giving notice 30 days before maturity.
All o?those commenters thought that 30
days was too early, and three said that
if notice was sent 30 days before
maturity, members would either lose it
or forget. One suggested changing 30
days to “a reasonable period.”

None of these commenters based their
recommendations on the uniqueness of
credit unions. The proposed rule
language was adopted from Regulation
DD. Since part 707 must be
substantiality similar to Regulation DD,
and thers are no uniqueness issues, the
Board has not made any changes in the:
final regulation. The Board notes that
both Regulation DD and part 707 ease
compliance by including the three
exemptions to the statute discussed
supra,

Alternative timing rule. The
alternative rule provides a “sliding
scale” of 20 calendar days’ advance
notice, provided at least a five-calendar-
day grace period is given. If a credit
union provides a grace period of at least
five days on rollover time accounts, the
provision would permit the credit union
to provide the required disclosures 20
days before the end of the grace period.
Thus, if a five-day grace period is
offered, a credit union must send the -
required disclosures at least 15 days
before the maturity date. If a credit
union offers a 10-day grace period, the
advance disclosures must be sent at
least 10 days before the scheduled
maturity date. This alternative provides
credit unions with greater flexibility in
sending notices closer to maturity, and
provides benefits to members, who may
contact the credit union to learn the
annual percentage yield and dividend
rate projected for the renewing
certificate term share account. Credit
unions that do not provide at least a
five-day grace period must provide the
30-calendar-day advance notice.

The Board believes this alternative
benefits members by providing them
with notices that will be effective
reminders of the upcoming maturity of
their term share accounts and useful
tools for comparison shopping at a time
when competing rates and yields are
more likely to be known.

Paragraph {b)(1)—Maturities of Longer
Than One Year

If an automatically renewable term
share account has a maturity longer than
one year (more than 365 days, or more
than 366 days in a leap year), the rule
tracks the statutory requirement that
credit unions provide members with all
applicable account disclosures required
for new accounts, and adds a disclosure
of the date the existing account matures,

The Tule requires credit unions, on
dividend-bearing accounts and on
interest-bearing accounts without
guaranteed renewal rates, to state that
the dividend {or interest) rate and the
annual percentage yield for the account
have not yet been determined, the date
when they will be determined, and a
telephone number the member cen call
to obtain the dividend (or interest) rate
and the annual percentage yield that
will apply to the renewed term share
account, even if they must contact the
credit union to do so.

The regulation addresses the problem
presented when advance disclosures are
required to be sent before the projected
dividend rate and the annual percentage
yield for the renewed term share
account are known. The Board does not
believe TISA requires credit unions to
“lock in” or guarantes the rates for an
account at the time of the advance
notice. The Board believes members are
better served by receiving the actual
annual percentage yield that will apply
to the renewed term share account, even
if they must contact the credit union to
do so. Furthermore, if credit unions
were required to provide rates as of the
date of the notice, members wonld have
to call the credit union to determine the
actual annual percentage yield at the
time of renewal anyway. Therefore, the
alternative of including the most recent
annual percentage yield appears to be o
little benefit to members.

Paragraph [b)[2)—Maturities of One
Year Or Less But Longer Than One
Month

For rollover term share accounts
bearing maturities of one year (365 days,
or 366 days in a leap year) or less but
longer than one month (31 days), credit
unions may either give full account
disclosures as they do for automatically
renewable term share accounts of longer
than one year, or provide an abbreviated
notice. The abbreviated notice tells the
member the date the existing account
matures and the maturity date if the
account is renewed, the dividend (or
interest) rate and the annual percentage
yield if they are known (or, i? they are
not known, the fact that they have not
yet been determined, the date when
they will be determined, and a
telephone number the member can call
to obtain that information), and any
change to the terms required to be
disclosed under § 707.4(b) when the
account was opened. Whether full or
abbreviated disclosures are provided,
the information may be sent either 30
calendar days before maturity, or 20
calendar days before the end of & grace
period (of at least five days). Thus, if a
credit union wishes to offer a five-day

grace period on some automatically
renewable term share accounts and a 1.
day grace period on others, this rule
permits the credit union to send all
notices 15 days prier to maturity, or to
establish separate mailing schedules for
each category.

Two commenters thought that the
abbreviated notice allowed for rollover
term share accounts with terms of one
month to one year should be extended
to rollovers of up to two years. Another
suggested that it be extended to all term
share accounts. Again, since the
proposal was adopted from the FRB's
rule and there is no uniqueness issue,
the Board has made no change in the
final rule,

Paragraph {c)—Notice for Term Share
Accounts One Month or Less That
Renew Automatically

The legislative history accompanying
TISA recognizes that special rules may
be needed for short-term term share
accounts, {(See the Committes Report
accompanying H.R. 2654, of the
Committee on Banking, Finance and
Urban Affairs, September 12, 1991.)
Two policy reasons for providing
advance notice to members with
automatically renewable term share
accounts are: (1) To remind the member
that the account is nearing maturity and
that funds will be reinvested for a set
period of time (thus limiting access to
funds) if the member does not act; and
(2) to give the member an opportunity
to comparison shop before reinvestment
occurs. The Board believes that
members with shart-term accounts do
not have the same need of a reminder
of impending maturity as do those with
longer-term instruments. Furthermore, a
member may derive little or no benefit
from receiving & second virtually
identical set of disclosures, for example,
15 days after purchasing a 31-day term
share instrument. In addition,
compliance with a 30-day advance
notice ent would literally be
impossible for very short-term
instruments (such as 7-day share
certificate).

The rule requires credit unions to
provide limited information to members
with rollover term share accounts with
maturities of one month {31 days) or
less. Credit unions are not required to
send notices in advance of maturity.
However, if a term disclosed when the
account was opened (other than the
dividend (or interest) rate and annual
percentage yisld) changes at renewal,
credit unions must send a brief rotice
describing the change within a
reasonable time after the renewal of the
new account, While this notice may
rarely be sent for short-term term share
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accounts since non-rate terms seldom
change, the Board believes, as does the
FRB, that the provision reflects
Congressional intent to provide
members with key information while
accommodating operational concerns.

paragraph (d)—Notice Before Maturity
for Term Share Accounts Longer Than
One Year That Do Not Renew
Automatically

For non-automatically renewable term
share accounts (that is, those that are
renewed only if the member
affirmatively contacts the credit union
prior to or at maturity to renew the
account) with maturities of longer than
one year (more than 365 days, or more
than 366 in a leap year), credit unions
would provide a notice that states the
maturity date of the term share account
and whether dividends will be paid on
the funds after maturity, The notice
must be mailed at least 10 calendar days
before maturity.

This subsection was not required by
TISA, and the Board includes it only
because of its inclusion in Regulation
DD. However, even the FRB realized
that consumers are informed at the time
the account is opened of the maturity
date and whether dividends (or interest)
will continue to accrue after maturity,
funds are not “locked in" for another
term automatically if the member does
not promptly act, and this requirement
is an operational burden.

Credit unions with existing
nonrollover term share accounts with
maturities of longer than one year that
mature after the effective date must start
providing notices after that date, but
need not send notices prior to that time.
(This rule parallels the transition rules
for rollover term share accounts.) For
example, if an 18-month rollover term
share account matures five days after
the effective date, a credit union is not
required to send a notice since this
would require a credit union to send a
notice prior to the effective date of the
regulation. To ease compliance for
credit unions that wish to use a uniform
timing rule of 30 days advance notice
for maturing term share accounts, the
transition rule for nonrollover term
share account parallels the transition
rule for rollover term share accounts
with maturities of more than one year,
Thus, credit unions need not send
notices under this paragraph for
accounts that mature before February 1,
1995, Nonrollover term share accounts
that mature after February 1, 1995, must
receive notice at least 10 days in
advance of the scheduled maturity date.

The Board requested comments on
whether this section should be included
or deleted, and any reasons for deletion.

Thirteen commenters said that no prior
notice should be required for
nonrollover term share accounts. One of
those, a trade association, suggested
sending notice 10 days after maturity.
Two commenters were opposed to
sending any notice for nonrollover term
share accounts. One said that no notice
should be required for rollovers of less
than one year, and one said there should
not be any notice for any term share
account with a term of less than one
year.

This section was taken from the FRB's
rule. No commenters argued that this
section should be changed for
uniqueness reasons. Therefore, the
Board does not believe that a change is
warranted, and the final rule is identical
to the proposed.

Section 707.6—Statement Disclosures

Section 268 of TISA requires credit
unions to include specific information
on or with each periodic statement
provided to members. It reads:

§268. Perlodic statements.

Each depository institution shall include
on or with each periodic statement provided
to each account holder at such institution a
clear and conspicuous disclosure of the
following information with respect to such
account:

(1) The annual percentage yield earned.

(2) The amount of interest earned.

(3) The amount of any fees or charges
imposed.

(4) The number of days in the reporting
period.

12 U.S.C. 4307.

NCUA's rule does vary from the
proposal and from the analogous section
in Regulation DD. In the proposal, the
periodic statement disclosures mirrored
the format and substance of the
Regulation DD disclosures. The
statutory disclosures were required on
each periodic statement, although a
special rule was permitted for credit
unions calculating dividends on the
average daily balance method.
Comments were requested on whether
the special rule should be expanded to
other dividend-bearing accounts,
particularly rollback accounts.

Nine commenters, including two
national trade associations, requested
that the special rule be expanded to
include all dividend-bearing accounts,
as dividends cannot be known and
credited until declared at the end of a
dividend period. Two commenters
disagreed with the proposal on grounds
of operational burden. One hundred and
twenty-seven commenters commented
on the uniqueness of dividends and the
dividend setting process.

The Board finds the arguments of the
commenters persuasive, The Board is

authorized to prescribe a regulation
taking into account the unique nature of
credit unions and the limitations under
which they may pay dividends on
member accounts. The dividend
process, as described in section II, B of
the supplementary information, requires
that credit unions not credit members’
accounts until the end of the dividend
period. TISA specifically states that it
requires no particular crediting period,
which for credit unions with share
accounts means dividend period. TISA
section 267(b), 12 U.S.C. 4306(b). In
addition, the dividend process is part of
the unique nature of credit unions. See
supplementary information, section II,
A, regarding the unique nature of credit
unions. Reading the nature of dividends
into the language of TISA leads the
Board to promulgate the final rule with
language varying from the proposal.
This authority is further bolstered by
section 269(a)(3) of TISA, which permits
the Board to make classifications,
differentiations, and other provisions,
and to provide for such adjustments or
exceptions for any class of accounts as,
in the judgement of the Board, dre
necessary or proper to carry out the
pul?mses of TISA. 12 U.S.C. 4308(a)(3).
sing the above authorities, the Board
has determined that dividend-bearing
member accounts placed and held in
credit unions are exempt from reporting
all periodic statement disclosures on
every statement when the dividend
period does not agree with, or varies
from, or is different than, the statement
period. Instead, for dividend-bearing
accounts, credit unions may disclose the
required information either on each
periodic statement, or on the statement
on which dividends are actually
credited to the member’s account. The
Board, following the FRB's approach,
will also allow any credit union to use
this rule when the average daily balance
method is used. In this vein, NCUA's
rule is only a slight expansion of the
Regulation DD special rule for average
daily balance method accounts, and is
consistent with the FRB approach.

The Board has rearranged the
language of the proposal for ease of
understanding. Proposed subsection (b),
formerly the special rule for credit
unions using the average daily balance
method, has been made into subsection
(a) of the final rule, and expanded to
provide an option to credit unions
whose dividend periods do not match
their statement periods, as well as to
those credit unions using the average
daily balance method. Proposed
subsection (a), formerly the general rule
of information to be disclosed, has been
melade into subsection (b) of the final
rule.
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As in the proposed, the Board agrees
with the FRB that the law does not
require periodic statements to be sent by
a credit umion, but that ifa credit union
sends a periodic staternent certain
information must be included. (The
statute does not define a periodic
statement. See the definition in
§ 707.2(t) above.) This requirement
applies to existing accounts as of the
effective date of part 707, as well as to
new accounts opened after the effective
date.

Moreover, the information listed in
this section would be given only to the
extent applicable; for example, a
periodic statement for a nondividend-
bearing account would not include
dividends or an annual percentage
yield. Nor would the annual percentage
yield earned be required to be disclosed
on the periodic statement for a
dividend-bearing account when no
dividends are earned during the cycle.

Paragraph (a}—Rule When Statement
and Crediting Periods Vary

This rule permits a credit union, on
dividend-bearing member accounts, to
report annual percentage yield earned
and the amount of dividends earned on
a statement other than on each periodic
statement when the dividend period
does not agree with, varies from, oris
different than, the statement period. For
dividend-bearing accounts, credit
unions may disclose the required
information either upon each periodic
statement, or on the statement on which
dividends are actually earned to the
member’s account. Since TISA does not
specify or reguire any particular
crediting or dividend periods (TISA,
section 267(b)), the board of directors of
a credit union may continue, as in the
past, to ehoose any dividend period—
daily, weekly, monthly, quarterly, semi-
annually, or annually. For credit unions
with a daily or weekly dividend period,
the Board encourages use of aggregated
disclosures on a regular periodic
statement, in order to save the credit
union the expense of distributing daily
or weekly statements. NCUA is aware
that in these situations it is not difficult
operationally to coordinate and collate
the aggregation of the short dividend
periods with the issuance of a periodic
statement. Of course, this decision is
one to be made by the board of directors
of each credit union. For credit unions
with dividend periods of longer than a
month, the Board encourages use of the
permitted alternative of making the
disclosures only on such statements
when dividends are actually earned and
credited to the member’s account,
NCUA, like the FRB, is also permitting
credit unions calculating dividends on

the average daily balance method to take
advantage of this rule. It is expected that
credit unions will disclose applicable
information by statement period for all
interest-bearing accounts.

For those credit unions sending
statements on dividend-bearing
accounts more often than the dividend
period, the Board is not requiring any
interim disclesures, Credit unions may
find it useful to place a notice that the
annual percentage yield and dollar
amount of dividends earned will appear
on the first statement after the close of
the dividend peried, or words of similar
import. Credit unions may choose to
include a telephone number to call for
interim information, if desired by a
member. Or credit unions may choose to
include no information educating the
member, The Board suggests that credit
unions give some indication to the
member of when the required
information will be received by a
member, to enhance comparison
shopping with other financial
institutions. However, no such
disclosure is required. Of course, a
credit union can choose to voluntarily
disclose any available information on
statements, even if not required to do so
under the final rule.

Average daily balance method. This
section (and appendix A, part II) also
addresses how the disclosures should be
made on periodic statements if
dividends are determined by using the
average daily balance method and are
calculated on a period other than the
statement period. For example,
dividends may be calculated for a
calendar month dividend period,
whereas the statement may cover a
period from the 16th of one month to
the 15th of the next month. A similar
case exists where the statement is
provided covering a calendar month,
but the dividend period is quarterly. In
these and similar cases, the Board
intends to follow the FRB in disclosing
the amount of dividends earned for the
dividend period and the annual
percentage yield earned based on the
average daily balance for that period on
the statement for the period in which
the dividend d;:ex'iod ends. For example,
assume a credit union uses the average
daily balance method based on a
calendar month period, and that
dividends of $5.25 were earned during
April and that dividends of $6.00 were
earned during May, and the credit union
sends a statement for the period April
16 through May 15, That statement
would disclose $5.25 as the dividends
earned and an annual percentage yield
earned based on that dividend and the
average daily balance in the account
during the month of April. If a credit

union uses this alternate rule, the length
of the dividend period must be
disclosed in addition to the length of the
statement period. For example, a
statement could disclose the statement
period of April 16 through May 15 and
further state that “the dividends earned
and the annual percentage yield earned
are based on your average daily balance
for the period April 1 through April 30."
This provision would appg]y only if
the average daily balance on which the
dividends are calculated is known by
the end of the statement cycle. For
example, a credit union that sends a
statement each calendar month far an
account and calculates dividends based
on the average daily balance method for
a calendar month, but credits dividends
quarterly, would use the rule in this
Em-agraph. In such a case, a credit union
as the option of disclosing dividends
earned in each of the three months on
three succeeding monthly statements

. (since an average daily balance figure is

used to calculate dividends each
monthly statement period); the
statement for the third month of the
quarter may, but is not required to,
indicate the dividends credited for the
quarter, in addition to the dividends
earned during the third month. If a
credit union calculates dividends on an
average daily balance for the quarter,
however, a dividend figure cannot be
stated on the monthly statements for
either of the first two months of the
period since no average daily balance is
used to calculate dividends for those
times. Consequently, no annual-
percentage-yield earned and no
dividends-earned figures would be
disclosed on the statements for the first
two months of the quarter. In such a
case, the dividends earned and the
annual percentage yield earned
provided on the third monthly
statement would be based on the entire
quarterly period.

o aragraph (b)(1)—Annual Percentage
Yield Earned

Like the FRB, NCUA proposed putting
the APYE (annual percentage yield
earned) on periodic statements to show
the relationship between the dividends
earned and the balance in the account
for the statement cycle. Fifteen
commenters favored this approach,
citing financial institution parity. Sixty-
eight commenters, including two
national trade assaciations, opposed this
approach, citing member confusion,
expense of revising statements, impact
upon small credit unions,
inapplicability to rollback accounts, and
misleading percentages given the actnal
amounts invoirved. Most of these
negative comments seemed engendered
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by the application of the annual
percentage yield earned to rollback
sccounts. Sinee rollback accounts are
panned by the final rule, many of these
comments are no longer relevant. Many
of these same commenters suggested
NCUA permit credit unions to disclose
the amount paid without the annual
percentage yield earned. One
commenter suggested NCUA permit
credit unions to disclose the formula
alone; another suggested disclosure of
the simple dividend rate alone.

The Board, after careful consideration
of the comments, decided to retain most
of the proposed language. Given the
expansion of the proposed subsection
(b) into the final subsection (a), the
Board has deleted the clause “‘diring
the statement period" from this
subsection. This deletion was made to
reduce confusion as to the application
of the disclosure and its timing. For
credit unions disclosing on a statement
period basis, this disclosure would be
made “‘during the statement period.”
However, for those credit unions with
longer dividend periods or using the
average daily balance method, the
crediting period statement, often the
statement after the close of the dividend
period, would be the proper statement
on which to make the annual percentage
yield earned disclosure.

graph (b)(2}—Amount of Dividends

The proposed regulation required the
periodic statement to include a dollar
figure for the amount of dividends that
have been paid during the statement
period. Credit unions would have been
required to show dividends earned
during the statement period, without
regard to whether such dividends had
been credited to the account, Bonuses
would have been excluded from this
re. The value of any bonuses could
» been shown separately on the
tatement as additional information.
The final rule makes three changes
from the language of the proposal. First,
the clause “‘during the statement
period” is replaced with the clause “on
the account™ ifl order to reduce
fusion and facilitate subsection (a) of
section, as discussed in the
supplementary information on
subsection (b)(1), annual percentage
1 earned. Second, a sentence
liring disclosure of the dollar
unt of any extraordinary dividends
earned during the statement period is
added. Since extraordinary dividends,
more commonly known as bonus
lividends, are not a component of the
ual percentage yield earned, or the
dend rate (or interest rate), and yet
are an addition to a member’s account,

the Board believes that such dividends
should be identified to the member. The
rule requires that only the dollar
amount of the extraordinary dividends
paid should be disclosed as a separate
figure on the statement period to which
they relate.

1"1'10 third change is in regard to the
meaning of the term “earned” in this
section. A discrepancy existed between
the proposed rule preamble regarding
this section and its appendix A
counterpart with regard to the
calculation of the annual percentage
yield earned. The preamble stated that
dividends earned were to be placed into
the computation, while the appendix
stated that only dividends paid were to
be so used. Twelve commenters
supported the appendix A approach.
These commenters felt that rollback
accounts could not use the earned
dividends approach. None supported
the preamble approach. Three
commenters requested a clarification on
the matter.

In an amendment finalized after
NCUA'’s proposed was issued, the FRB
permitted each institution to choose
either the “ledger balance" or the
“collected balance.” These distinctions
are discussed in more detail in the
supplementary information regarding
§ 707.2(t), “periodic statement””. One
commenter, a national trade association,
supported this FRB z;gproach.

After taking all of the comments into
consideration,.the Board decided upon
the final language. The Board defines
the term “‘earned” to include dividends
either “accrued” or “paid and credited.”
These distinctions are discussed in the
supplementary information to appendix
A of part 707. If the “accrued” option
is chosen, then a credit union may use
either the “ledger” or the “collected”
balance, as discussed in the
supplementary information regarding
§ 707.2(t), “periodic statement."

One commenter each requested
clarification on additions to certificate
accounts and relock certificates (those
where the member has the option to
“relock” at a higher rate offered by the
CU at certain times during the term of
the certificate account). Three
commenters also requested a
clarification on which balance a credit
union is to use for calculation purposes,
high or low, beginning or end of day,
etc. The Board is demurring on these
questions until the issuance of the FRB’s
official commentary to Regulation DD.

Paragraph (b)(3)—Fees Imposed

The periodic statement would include
all fees of the type required to be
disclesed under proposed § 707.4(b)(5)
that were imposed during the statement

period. For example, a monthly
maintenance fee, NSF charge, or stop-
payment fee would have to be disclosed.
Fees not imposed in connection with
the account, such as those for a cashier's
check or lease of safe deposit box, could
be included in the periodic statement as
additional information, at the credit
union's option. The regulation would
not require fees imposed in connection
with a credit account to be disclosed—
for example, a fee imposed for accessing
an overdraft feature on a share draft
account—since they are related to a
credit feature and are currently required
to be disclosed under Regulation Z. The
only change made in this section from
the proposal is the addition of the
clause “on the account” and the
additional “and" in between the terms
“part’” and “imposed,” so that the
sentence now reads: “Fees required to
be disclosed under § 707.4(b)(4) of this
part and imposed on the account during
the statement period.” This addition
was made to clarify the meaning of this
subsection.

Section 268(3) of TISA requires
disclosure of the “amount of any fees or
charges imposed." without specifying
whether the fees should be totaled or
itemized. The FRB considered the
following different methods for
disclosing fees: (1) A single figure
showing the total amount of fees; {2) an
itemization of fees (perhaps also
requiring the date the fee was imposed});
(3) both an itemization and a total of
fees; or (4) at the institution's option, an
itemization, a total, or a combination of
these approaches.

The decided, and the Board
agrees, that requiring an itemization of
fees by type is the most desirable
approach, and that is reflected in the
final rule. A listing of all fees would
enable members to see the types and
amount of fees imposed during the
cycle. The Board proposes to germit fees
of the same type to be grouped together.
For example, all ATM charges imposed
during the cycle or all per-share draft
fecs could be stated as a single figure,
or shown separately. No particular
format is mandated for this disclosure;
credit unions may group together fees of
the same type, or indicate them
individually. There is no requirement to
segregate the itemization of fees from
the statement of account activity. Thus,
credit unions may integrate the fee
disclosure with other account activity
information reflected on the statement.
The statement must provide sufficient
detail to enable the member to identify
the fee. Credit unions may use a code to
identify a particular fee on the periodic
statement, if codes are explained either
on the periodic statement or in
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documents accompanying the
statement. At its option, a credit union
may include the date the fee was
debited from the account. The proposal
does not require either a total fees figure
or a net earnings figure.

Paragraph (b)(4)—Length of Period

The proposal, adopted from the FRB's
regulation, tracks the statutory language
in requiring that the total number of
days in the statement period be given on
the periodic statement. The FRB also
allows the provision of the beginning
and ending dates for the statement
ﬁeriod. The Board supports granting this

exibility to credit unions as well. The
final rule permits credit unions to
provide either the total number of days
in the period, or the beginning and
ending dates of the cycle, as long as it
is clear whether or not both of these
days are included in the period. For
example, stating “April 1 through April
30" would clearly indicate that both
April 1 and April 30 are included in the
period.

Section 707.7—Payment of Dividends
Rollback Accounts

Proposed § 707.7 differed from the
FRB’s rule in that it would have
permitted credit unions to calculate
dividends using the rollback method,
and/or to calculate dividends based on
increments of par value. The final rule
does not allow rollback accounts or par
value calculations, and is therefore
identical to the FRB's in terms of
permissible dividend calculation
methods.

TISA provision. Section 267 of TISA
reads as follows:

§267. Payment of interest.

(a) Calculated on full amount of
principal.—Interest on an interest-beari
account at any depository institution shall be
calculated by such institution on the full
amount of principal in the account for each
day of the stated calculation period at the
rate or rates of interest disclosed pursuant to
this Act.

(b) No particular method of compoundin,
interest required.—Subsection (a) shall not%)e
construed as prohibiting or requiring the use
of any particular method of compounding or
crediting of interest.

(c) Date by which interest must accrue.—
Interest on accounts that are subject to this
Act shall begin to accrue not later than the
business day specified for interest-bearing
accounts in section 606 of the Expedited
Funds Availability Act, subject to
subsections (b) and (c) of such section.

Section 606(b) of the EFAA contains a
special exemption for credit unions,
which states that a credit union may
begin the accrual of dividends at a later
date than that described in subsection

(a) if it does so with respect to all funds,
including cash, deposited in the
accounts, and gives notice of its interest
(dividend) payment policy as required
by section 606(e), 12 U.S.C. 4005(e). The
legislative history of the EFAA indicates
that the purpose of the exemption was
to allow credit unions to continue the
use of rollback accounts. The House
Conference Report states that the
“special rule for credit unions’ was
intended:

to accommodate the unique operating
procedures of credit unions whose traditional
accounting practices have often included
partial dividends on funds not on deposit for
an entire dividend period. Any such
practices regarding check deposits may be
continued by credit unions under this title
provided that cash deposits continue to
receive identical treatment. However, it is not
intended that individual credit unions
change existing practices in order to avoid
compliance. H.R.Rep. No. 261, 100th Cong,,
1st Sess. 181-182 (1987).

The Senate Report contains similar
language:

This provision is intended to accommodate
small institutions that credit all deposits on
only the first day of each month, If deposits
are received by the 10th or 15th of the month,
they are credited as if received on the first
of the month, and interest accrues
accordingly. If deposits are received in the
later portion of the month, crediting and
accrual of interest begin on the first day of
the following month.

This subsection is intended to include only
such accounts, most of which, are credit
union accounts * * * S.Rep.No.19, 100th
Cong., 1st Sess. 65 (1987).

In light of the legislative history, it
seemed to NCUA that Congress, when it
passed the EFAA, intended to allow
credit unions to continue their use of
rollback accounts,

Definition of rollback accounts.
Rollback accounts are commonly known
as “in by the 10th” accounts. In these
accounts, funds deposited by the
rollback date will earn dividends as of
the first day of the dividend period, 6r
the portion of the dividend period for
which the credit union provides
provisional dividend credit, but only if
the funds remain in the account until
the end of the applicable dividend
calculation period. Funds that are either
deposited after the rollback date or
withdrawn prior to the end of the
calculation period earn no dividends for
the period. For example, assume that a
member with an “in by the 10th”
account has a balance of $1,000 at the
beginning of the month. He deposits
$500 on the 8th of the month, and $200
on the 11th. On the 25th, he withdraws
$500. The member will earn dividends
on only $1000. This is because $200 was
deposited after the 10th, and $500 was

withdrawn before the end of the
dividend period; therefore, those funds
earn no dividends. A 1992 survey
conducted by NCUA showed that 62%
of surveyed credit unions offer rollback
regular share accounts; 31% offer
rollback share draft accounts; and 11%
offer rollback money market share
accounts. Under the proposal, credit
unions would not have been allowed to
set a rollback date (the date by which
funds must be placed in the account in
order to earn dividends) earlier than thg
10th of the month.

Background of proposed rule. Given
the language in section 267(c) of TISA
and section 606(b) of the EFAA, the
proposed rule attempted to reconcile
section 267(a), which requires
calculation of dividends on the full
amount of principal in the account for
each day, and section 267(c), which
appears to permit rollback accounts. In
the proposal, NCUA attempted to
reconcile these sections by banning
rollback dates earlier than the tenth of
any month in a rollback period, and by
allowing credit unions to choose
between the daily balance, average daily
balance and rollback methods. NCUA's
goal in the drafting the proposed rule
was to grant credit unions some
flexibility and, at the same time, give
meaning to the mandates of TISA.

The proposed rule was drafted to
cover three versions of rollback
accounts: (1) Where the funds must be
left in from the rollback date (e.g. the
10th) until the end of the entire
dividend period in order to earn
dividends; (2) where the funds must be
left in from the rollback date at the
beginning of any month in a multi-
month dividend period until the end of
the remaining dividend period; and (3)
where the funds must be left in from the
rollback date at the beginning of any
month until the end of that month of a
multi-month dividend period in order to
earn that month’s proportion of the
dividend period’s dividends. NCUA

also proposed requiring specific
disclgsuges regr:r%ing rollback accounts
in responses to oral requests, the
account opening disclosures, periodic
statement disclosures and advertising
disclosures. These disclosures wers
proposed to educate members as to the
negative and positive attributes of
rollback accounts, and to encourage
credit unions to convert the accounts to
the daily balance or average daily
balance methods. NCUA also requested
comments on alternatives to the rollback
method, such as increased use of
minimum opening account balances or
minimum account balances.

Comments on proposed rule. Two
hundred forty-three letters commented
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on whether the Board should allow
credit unions to continue offering
rollback account. As expected, the
majority of those commenters (168)
favored allowing rollback accounts.
Their reasons included: Members like
and understand the method; rollback
accounts favor members (either because
of higher rates or because of the rollback
accrual feature); it is too expensive to
pay daily dividends; and some credit
unions do not have the capacity to
calculate daily dividends and/or will
close or merge if forced to switch. Some
of the commenters who supported
rollbacks provided a legal analysis of
the Board’s authority to continue these
accounts and agreed with the Board’s
legal analysis in the proposed rule.

Seventy-five commenters said that
rollbacks should be banned. Their
reasons included: Rollbacks are unfair
to members; the method is outdated and
no longer necessary; continuation of
rollbacks will generate bad publicity
and harm credit unions; and the
rollback method is really low balance,
Two of these commenters argued that
rollback accounts are beyond the
Board's authority and contrary to TISA
and its purposes.

Six oP those opposed to rollbacks and
six of those in favor thought that if the
Board banned rollback accounts, small
credit unions would need either an
exemption from the rule or some type of
phaseout, Seven of those opposed to
rollbacks and three of those in favor
suggested a phaseout for other than
small credit unions, if rollbacks were
banned.

Final rule. In the interpretation of
statutes, the legislative will or intent is
the all-important or controlling factor.
73 Am.Jur.2d Statutes section 145
(1974). In addition, the sense of the
words which most fully promotes the
policy of the legislature in the
enactment of the law is the one that
should govern. 73 Am.Jur.2d Statutes
section 153 (1974). Nor should an
interpretation of a statute be given that
violates the spirit of the act. 73
Am.Jur.2d Statutes section 154 (1974).
TISA's primary purposs is to enable
consumers (members) to make informed
decisions about depasit accounts, by
promoting uniformity in the disclosure
of account terms and conditions. (See 12
U.S.C. 4301.) Rollback accounts are so
different from the types of accounts
sanctioned by TISA (daily balance and
average daily balance accounts—see
discussion supra), that no meaningful
comparison can be made, The stated
annual percentage yield (APY) for a
rollback account makes so many
éssumptions (e.g., funds are in by the
tenth day of the month, funds remain in

the account through the end of the
dividend period) and may be so inflated
that it can not realistically be compared
with the APYs for other accounts.
Therefore, allowing rollback accounts
would impede TISA's stated policy of
uniform disclosures and informed
comparisons, and thus would neither
fulfill Congressional intent nor comply
with the spirit of TISA.

Moreover, TISA clearly bans low
balance accounts, and other accounts
that do not pay dividends on the full
amount of principal in an account each
day. The legislative history of section
267(a) of TISA states that the provision
is intended to prohibit institutions from
using certain other balance computation
methods, such as the low balance or
investable balance methods of
computing interest. The investable
balance method of paying a disclosed
rate on only 88% of the funds
deposited, for example, was clearly a
target of the legislation. The low balance
method pays a disclosed rate only on
the lowest amount of principal in the
account on any day in the period, and
was specifically mentioned in the
legislative history as one of the methods
that TISA was intended to prohibit. (See
H.Rep. No. 202, 102d Cong., 1st Sess.,
13 (1991). The House Report goes on to

“state:

It is the Committee’s intent that section’
7(a) [which became section 267(a) of TISA]
be construed broadly to prohibit the use of
any other methods that do not pay the same
amount of interest, based on the full amount
of principal in the account each day, as do
either the average daily balance or daily
balance methods. Id. 3

Some commenters who favor
rollbacks highlighted the grace period,
or rollback accrual, feature of such
accounts (i.e., funds deposited as late as
the 10th will earn dividends from the
1st, if not withdrawn before the end of
the dividend period), which may result
in “extra” dividends. The Bo
recognizes that this feature of the
account can benefit some members,
provided that they otherwise comply
with the account’s restrictions.
However, despite this positive aspect,
the fact remains that rollbacks also have
a low balance feature: Any funds
withdrawn before the end of the
dividend period earn no dividends at
all, no matter how early in the period
they were deposited. (For example,
funds deposited on January 1 and
withdrawn on January 30 earn no °
dividends, because they are not in the
account at the end of the dividend
period, January 31.) Rollbacks are
essentially low balance accounts with a
grace period. In the Board’s view, the

enefit of the grace period does not

outweigh the negative impact (and,
under TISA, the illegality) of the low
balance feature. Thus, rollback accounts
are clearly contrary to TISA’s mandate
that institutions pay interest (dividends)
on the full amount in an account for
every day of the dividend period.

It is & principal rule of statutory
interpretation that unreasonableness of
the result produced by one among
alternative possible interpretations of a
statute is reason for rejecting that
interpretation in favor of another which
would produce a reasonable result. 73
Am.Jur.2d Statutes section 249 (1974).
A construction resulting in absurd [
consequences as well as
unreasonableness should be avoided. 73
Am.Jur.2d Statutes section 265 (1974).

Having reevaluated the issue, NCUA
has concluded that section § 267(c) is
incompatible with the rest of TISA
(especially § 267(a)) and with its
purpose and spirit, and there is no way
they can be read together in a way that
would give effect to each. Under the
foregoing rules of statutory construction,
section 267(a) overrides section 267(c).

Furthermore, section 272(b) of TISA
(12 U.S.C. 4311(b)) mandates that the
Board's regulation be “‘substantially
similar to” Regulation DD, but permits
the Board to take into account “the
unique nature of credit unions and the
limitations under which they may pay
dividends.” The Board believes that this
authority encompasses and incorporates
the authority granted to the FRB in
section 269(a)(3) of TISA, 12 U.S.C.
4308(a)(3), which permits the agency's
rule to contain such classifications,
differentiations, or other provisions, and
to provide for such adjustments and
exceptions for any class of accounts as,
in the judgment of the agency, are
necessary or proper to carry out the
purposes of TISA, to prevent
circumvention or evasion of TISA’s
requirements, or to facilitate compliance
with TISA's requirements.

There is no question that part 707
must be substantially similar to
Regulation DD. The issue which the
Board must resolve is the degree to
which part 707 may differ from the
FRB's rule, and what criteria must be
met in order to justify any differences.
Initially, the Board interpreted its
authority under sections 272(b) and
269(a)(3) of TISA, together with the
“exemption" language of section 267(c)
of TISA, as broad enough to permit
continuation of rollback accounts. After
consideration of the comment letters
and further review of TISA and its
legislative history, policy, spirit and
goals, the Board finds that the better
legal view is that rollback accounts are
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inconsistent with TISA's language and
purposs, and should be banned.

As discussed above, the Board’s
authority to vary its rule derives from
two sections of TISA: Sections 272(b)
and 269(a)(3). These two sections must
be read together, Thus, any variation
from the FRB's rule and the statute,
must (1) arise out of the unique nature
of credit unions and the limitations
under which they may pay dividends,
and (2) be necessary or proper to carry
out the purposes of TISA, prevent
circumvention or evasion of TISA, or
facilitate compliance with TISA’s
requirements. For the following reasons,
the Board does not believe that
allowance of rollback accounts meets
these criteria.

Some commenters argued that
rollback accounts are unique to credit
unions. Although rollback accounts are
unquestionably widespread in the credit
union community, the commenters
offered no proof that they are actually
unique to credit unions. Even if it were
shown that rollbacks are unique to
credit unions, the Board does not
believe that the first criterion would be
satisfied. In order to meet that criterion,
a practice must arise from the unique
nature of credit unions, that is, it must
be related to one of the characteristics
that make a credit union a credit union.
The unique characteristics of credit
unions are discussed in section II,A of
this supplementary information. The
Board does not believe that rollback
accounts are logically related to any of
those unique characteristics. The Board
is not persuaded that rollbacks are an
aspect of the unique nature of credit
unions, At most, they are a unique (but
voluntary) practice of many credit
unions. That is not sufficient to meet the
first test.

Alternatively, the first criterion would
be satisfied if rollbacks were related to
a limitation under which credit unions
may pay dividends. The Board does not
believe that rollbacks can be tied to the
limitations on payment of dividends.
The word “limitation” is defined as
“‘restriction or circumspection.” Black's
Law Dictionary (5th Ed., 1979). An
example of the limitations under which
credit unions may pay dividends is the
naturs of dividends, that is, that
dividends are paid out of current
income and available earnings after
required transfers to reserves at the end
of a dividend period. The nature of
dividends is a statutory restriction on
the way that credit unions pay
dividends. The rollback method, by
contrast, is a purely discretionary
method of determining the balance on
which dividends will be paid. As one
commenter noted, “there is no

indication in the language or legislative
history of TISA that Congress intended
for the NCUA Board to take into account
the manner in which credit union may
choose to pay dividends, any more than
the FRB could have taken into account
the manner in which banks might have
chosen to pay interest when writing the
FRB rule.” The Board does not believe
that rollbacks satisfy this alternative test
for the first criterion.

Nor do rollback accounts satisfy the
second test for deviation from
Regulation DD. The second test is that
the change will carry out TISA's
purposes, prevent circumvention of its
requirements, or facilitate compliance.
In the Board’s opinion, rollbacE
accounts not only fail to meet this
standard, but actually undermine it.

The Board has been very concerned
over the potential adverse effect that
TISA and part 707 will have on small
credit unions that have insufficient
computer capacity to provide the
statement disclosures required under
§707.6. Some of these credit unions still
handpost dividends to their member’s
accounts. Unfortunately, Congress,
when it enacted TISA, gave the Board
little leeway to mitigate the statute’s
impact on such credit unions. See
supplementary information on
§707.7(c), date dividends begin to
accrue. As stated in that section, it is the
Board's intention that NCUA work with
these credit unions to mitigate and
alleviate any burdens placed upon such
credit unions by part 707, To this end,
NCUA will work with the credit union
trade associations, leaguss, state
regulators, credit unions and other
interested parties, to make the transition
as easy as possible. In addition, the
Board is having NCUA staff study the
possibility of providing judicious
waivers of the fixed asset regulation, 12
CFR 701.36, on a case-by-case basis to
those small FCUs having need to
automate account operations due to
TISA and part 707.

Credit unions that currently use
rollback accounts and are concerned
that members will increase their
transactions, thereby subjecting the
credit union to greater costs, have
several options. They can switch the
rollback accounts to minimum balance
accounts, or impose a transaction fee for
transactions in excess of a certain
number. They could also impose higher
opening balance requirements. Some
credit unions offer a type of term share
account that permits the addition of
funds at any time, but imposes a penalty
for early withdrawal. Perhaps more
credit unions will adopt similar
accounts. The Board believe that these
alternatives will help to hold down

credit union expense, while at the same
time support the long time credit union
goal of promoting thrift, a goal that
many commenters argued was furthered
by rollback accounts. Moreover, the
Board is confident that credit unions
will develop more account products that
satisfy TISA’s requirements, meet their
members’ needs, and make good
business sense.

Par Value Calculations

Prior to enactment of TISA, an FCU
has been permitted to pay dividends on
par value increments as long as the par
value of its shares is $5 or less. This
authority derives from section 117 of the
FCU Act, which states that if the par
value of a share exceeds $5,-dividends
shall be paid on all funds in the regular
share account once a full share has been
purchased. 12 U.S.C. 1763. Based on
that section and its legislative history,
NCUA has permitted credit unions with
par values of $5 or less to pay dividends
on all types of share accounts based on
increments of par value. If par value is
$5 and an account has a $24 balance, an
FCU may pay dividends on $20, rather
than the entire $24. However, if par
value is $10 and an account has a $24
balance, dividends must be paid on the
entire $24, rather than on $10
increments.

The proposal (proposed § 707.7(b))
would have allowed FCUs with par
values of $5 or less to continue paying
dividends based on increments of par
value. As discussed in the previous
section (on rollback accounts), TISA
mandates that dividends be paid on the
full amount of funds in an account for
every day of the dividends period.
Under the par value method, dividends
may be paid on less than the full
amount in the account. Therefore, it
appears that the par value method is
outlawed by TISA.

However, since the par value method
is authorized by one statute (the FCU
Act) and banned by another (TISA), the
question arises of which statute
prevails. Where two statutes are
irreconcilable and inconsistent, the later
enactment (TISA) prevails as the last
expression of legislative intent, and the
inconsistent provisions of the prior
statute (the FCU Act) are treated as
repealed. 73 Am.Jur.2d Statutes section
255 (1974). The Board finds that TISA
has impliedly repealed the par value
dividend authority of section 117 of the
FCU Act, and that par value calculations
are no longer permissible. For these
reasons, the final rule does not permit
par value calculations.
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paragraph (a}—Permissible Methods

paragraph (a)(1}—Balance on Which
pividends Are Calculated

Section 707.7(a) implements section
267(a) of the statute, which provides
that dividends on dividend-bearing
accounts (and interest on interest-
bearing accounts) shall be calculated on
the full amount of principal in the
account for each day of the stated
calculation period at the rate disclosed
(emphasis added). Although a literal
reading of section 267(a) might appear
to require credit unions to calculate
dividends by using a daily balance
calculation method (also known as the
day-in-day-out method or day-of-
deposit-to-day-of-withdrawal method),
the legislative history confirms that the
Congress considered the average daily
balance method an acceptable
alternative to the daily balance method.
The Board has followed the FRB in
allowing both methods.

The Board believes that permitting
credit unions to use either the daily
balance method or the average daily
balance method is consistent with the
purpose of the legislation which
requires that members be paid
dividends on the full amount of
principal in the account each day. In
addition, the statute requires disclosure
of the balance computation method,
which would be unnecessary if only one
method were allowed.

Both methods require credit unions to
compute dividends by applying a
periodic rate to the full amount of
principal in the account each day. In the
daily balance method the credit union
applies a periodic rate to the exact daily
balance. In the average daily balance
method the credit union adds the full
amount of principal in the account each
day of the period or cycle, divides that
figure by the number of days in the
period or cycle, and applies a periodic
rate to the result. Assuming the same
compounding and crediting frequency,
the dividends calculated under either
method would be identical in an
account with little or no account
activity in the period. In most cases,
even where there is significant account
activity, both methods will produce the
same or substantially the same amount
of dividends. In some instances, the
daily balance method produces a
slightly higher return, and in other
situations, the average daily balance
method produces a slightly higher
return, In all cases, under the annual-
percentage-yield calculation for the
periodic statement, any differences in
these methods would be captured by
that figure.

Tiered rate accounts. There is one
circumstance in which the daily balance
and average daily balance methods can
produce more significant differences in
dividends: tiered-rate accounts. To
illustrate this point, assume daily
compounding occurs for the following
account:

Simple dividend
rate (percent)

Deposit balance to eam

Rate (with the rate paid on
the full balance).

$.01—<$5,000.

$5,000 and higher.

The two methods can produce
differences in dividends, depending on
account activity—in particular,
depending on whether the average daily
balance falls above or below the break
point, in this case, $5,000.

For purposes of illustration, assume
that the principal balance in the account
for January and February is $5,000 for
the first 20 days of each month and
$4,000 for the remaining days of the
month. (Dividends remain on deposit
until the end of each month.) The daily
balance method produces $22,52 in
January and $20.86 in February. The
average daily balance method produces
$19.77 in January and $18.12 in .
February. In this example the daily
balance method generates greater
dividends ($2.75 and $2.74 per month)
because the average daily balance falls
below the break point of $5,000.

As a second illustration, assume that
the balance in the account for each
month is $4,500 for the first 20 days of
the month and $6,500 for the remaining
days of the month. In this example, the
average daily balance method generates
greater dividends ($2.49 and $2.48 per
month) because the average daily
balance falls above the break point.

As these examples illustrate, in some
instances for tiered-rate accounts, the
daily balance method produces a higher
return, and in other situations the
averagd daily balance method produces
a higher return.

In spite of these differences, the Board
believes that credit unions should be
permitted to use either the daily balance
or the average daily balance method.
First, in many cases, the two methods
produce the same or a substantially
similar return. Second, where the
results differ, neither one consistently
produces a higher return, Third, under
the proposed annual-percentage-yield
calculation for the periodic statement,
any differences in these methods would
be captured by that figure. Fourth, credit
unions will disclose the method they
use under § 707.4(b) so that members

who prefer one method over the other
have the necessary information on
which to base their choices. Fifth, the
legislative history accompanying the
legislation contemplates the use of
either method. Finally, requiring credit
unions to use a daily balance method
could impose significant costs on some
credit unions that would have to change
from the average daily balance method
without any real benefit to members.

“Collected” and “ledger” balances.
When a credit union uses the accrual
method of earning dividends or interest,
they may use either a ““collected” or
“ledger’ balance. See supplementary
information on § 707.2(t), periodic
statement definition.

Use of 365-day basis and leap year. It
should be noted that the FRB ultimately
decided to permit dividends to be
computed only on a 365 or 366 (in a
leap year) day year, as opposed to a 360
day year. Based on Congressional intent,
NCUA also proposed that method.
Credit unions would not be required to
pay dividends on accounts during a
grace period, nor for the period after
maturity of a nonrollover term share
account. Nor would credit unions be
required to pay dividends on any
principal or dividends remaining in an
account after an account is closed, such
as when an account is closed by the
member writing a final check that does
not match exactly the account balance.
The Board requested comments on these
issues, but no comments were received.

_Therefore, the Board has decided to
follow the FRB's final position. For
example, for a one-year certificate term
share account, dividends must be paid
on a 365-day basis, since dividends
must be paid each day funds remain in
the account. In addition, credit unions
are permitted to apply a periodic rate of
1/366 (or 1/365) of the dividend rate for
366 days in a leap year, when an “‘extra”
day of dividends will be paid for the
account. Credit unions may, however,
apply a daily periodic rate that is greater
than 1/365 of the dividend rate. For
example, a credit union may use a daily
periodic rate of 1/360 of the dividend
rate, as long as it is applied 365 days a
year. The Board will not permit
dividends to be computed using a 360/
360" basis (that is, using a periodic rate .
of 1/360th of the dividend rate and
applying that figure to only 360 days in
a one-year account), The Board believes
this practice, which pays dividends for
only 360 days in a year and not 365
days, is not permissible because it fails
to apply the disclosed rate each day of
the year. :

Credit unions need not pay dividends
during any grace period offered by them
for an automatically renewable term
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share account if the member decides Under the final rule. a credit union A related issue arises with regard to
during the grace period against rolling  using a daily balance method may tiered-rate accounts and calculation of
over the funds. Nor need credit unions  choose to pay dividends on an account  the balance on which dividends are
pay dividends after an account has for only those days a minimum balance = paid. For example, assume that a credit
matured. The Board believes that TISA  is maintained. (Similarly, a credit union union pays and discloses a 5.00%

does not require credit unions to pay using an average daily balance method ~ dividend rate on balances below $5,000,
dividends after a particular account may choose to pay dividends for the and a 6.00% dividend rate on balances
relationship has ended, unless so period only if a specified average daily of $5,000 and above. The Board believes

committed to by a credit union (such as  balance for the period is met.) If this the statute would not permit a credit
placing the funds into another dividend- practice were not permitted, the Board  union ta pay the 5.00% rate for the

bearing share account). Thus, ifa believes significant and fundamental entire cycle if the balance dropped
member with an automatically pricing changes would be made to below $5,000 for a few days during the
renewable term share account chooses accounts, many of which could be cycle. As another example, assume that

not to renew the term share account, the adverse to the interests of members. For & member maintained a $10,000 balance
credit union may pay dividends for a example, tiered-rate and high minimum for 29 days in a cycle, but permitted the
period of time after maturity even balance accounts that typically pay a balance to drop to $4,999 for two days.
though the term share account is not higher rate of dividends might not be as The Board does not believe that the
renewed, or the credit union ma available to members and potential statute would permit the credit union to
consider the account to be non-dividend members. Therefore, the rule permitsa  pay anly 5.00% on §10,000 for 29 days,
bearing after maturity. Similarly, credit  credit union that uses a daily balance since the full amount of principal in the
unions may, but are not required to, pay method to provide that it will not pay account for 29 days was actually
dividends following the maturity ofa dividends on the account for those days $10,000 and should earn the stated

term share account that does not the balance drops below the required 6.00% rate.

automatically renew. daily minimum balance. (Similarly, a Likewise, the Board does not believe
The Board also believes that credit minimum average daily balance maybe 8 credit union that uses an average daily

unions are not required to pay established for credit unions using that balance method to determine the

dividends on any principal or dividends athod) -balance needed to earn dividends is

left in an account after an account is A permitted to refuse to pay dividends on
closed. Many members “close out” an thmrngmt::h :;5’1:1 m‘::& the average balancs if the member fails
account by mail, but unintentionally rovide that the member does notearn ' Méintaina daily balance of, for

leave in a small amount of funds. The gn S L T 5 example, $500 for each day of the cycle.
Board does not believe credit unions thz RS maintnigls % pe o This is similar to using a low balance
must continue to pay dividendsonany 1 0 e oo e period, For method of computing interest. Thus, the
such amount if the account relationshi 1 e this P . it regulation requires that a credit union
has ended. However, it should be noted ~ £Xa70P'e, under propossl, & use the same method to determine any

¢ union may not provide that a member it : .
e eronin. o PCD ik e the . will om0 5.00% dividend reteonly if S SIS PR BT RC DO
member 6 months to bring his the consvmes walnteing » mistmumy balance on which dividends are
membership share account back to par balance of $500 for sach day of a calculated. The rule further provides
before closi;x;g the account. See NCgA specified period or cycle. Such a that a credit union may use an
Standard FCU Bylaws Art. IIT, section 3. Practice, in effect, uses a low balance additional method to determine the
Similar state bylaw pr:)visi.ons' would ‘V:fh";t’ﬁmgx?q‘;nﬁs"d » cak;t(xllate minimum balance to earn dividends, as
also entail leaving a member's account O o s long as that second methad is

; : . Permitting such a practice : : :
open until the close of the required acoonit Gamch sy unequivocally beneficial to the member.
period. ;’:;‘gv‘;g:zl:: c”d]i; umo;;out;ﬁxse s Cmgit unions are not permitted under

‘418 A e : '
Paragraph (a)(2)—Determination of example above—a member maintained a m&x‘ ts;:tg taoc;ai ﬁﬁ;ﬁgﬂgﬁasm

Minimum Balance To Earn Dividends $10,000 balance for 29 days in a cycle :
beded ’ and an average daily balance ta earn
In addition to prohibiting use of the but permitted the balance to drop below §iyigends. The Boa¥d views this last

straight low balance method of balance ~ $500 for one day in the same cycle. ractice as an impermissible low
calculation, the Board believes that Similarly, the Board does not believe  {alance method.

section 267(a) prohibits use of a “low that credit unions could refuse to pay For further discussion of minimum
balance” type of method to determine if ~dividends on a portion of a balance once balance requirements, see

a member has met a minimum balance  a-member has met any required §707.4(b)(3)(i) and the supplementary

requirement to earn dividends. Credit minimum balance. If a credit union sets  information thereto.
unions are permitted under the law to its minimum balance requirement to :
set minimum balance requirements that earn dividends, for example, at $300 Paragraph (b}—Compounding and

must be met for the member to earn and a member deposits $500, the credit ~ Crediting Policies

dividends, or to earn a specified rate for union must pay the stated dividend rate Section 707.7(b) of the proposed
tiered-rate accounts. For example, a on the full $500, and could not pay regulation implements section 267(b) of
credit union may choose to pay a 5.00% dividends only on $200 (the amountin  the statute. TISA does not mandate the
dividend rate on an account only for excess of the minimum) of that deposit.  frequency of any compounding. Thus,
those days that a minimum balance of =~ The Board believes that allowing sucha  credit unions may compound

$500 is maintained. The Board believes  practice would be contrary to the biannually, annually, quarterly,

that the statute further permits a credit  statutory requirement and the intent of  monthly, daily, continuously, or on any
union to provide that it will not pay the Congress to require payment of other basis. The compounding

dividends on the account for those days  dividends at the disclosed rate on the freguency is required to be disclosed
the balance drops below the required full amount of principal in the account  under proposed § 707.4(b)(2)(i) and is

minimum balance. each day. factored into the computation of the
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annual percentage yield. (See the
discussion of the annual percentage
yield in the supplementa{’information
acoompanying Appendix A.)

Nor does § 707.7(b) mandate a specific
crediting policy. Thus, credit unions
could credit dividends earned on the
account on an annual, semiannual,
quarterly, monthly, or other basis. The
credit union’s crediting policy must be
disclosed under § 707.4(b)(2)(i). A credit
union may credit or post dividends to
the account at any frequency, thus
establishing the intervals at which the
member can withdraw such dividends.
However, credit unions may only credit
declared dividends. A credit union may
not credit payments of anticipated
dividends until such dividends have
been formally declared from available
current and undivided earnings after
required transfers to reserves at the
close of a dividend period. Therefore,
the crediting date of a credit union
would normally be the dividend
declaration date. However, sometimes
there is a lag between the declaration of
a dividend and the action distribution
(or crediting) of the dividend to the
member of that dividend. See
supplementary information regarding
§707.2(k). Credit unions could change
the crediting date by altering their
dividend periods.

Unlike other financial institutions
that pay interest on accounts, credit
unions may treat undeclared,
uncredited dividends as unearned.
Legally, members only have an interest
in dividends once declared. Nor does
this provision require the credit union
to permit the member to withdraw
dividends that are declared before the
dividend distribution date. If the
member withdraws funds or closes a
dividend-bearing account before the
dividend distribution date, the credit
union may delay payment of the
accrued dividends until the dividend
distribution date. Finally, for dividend-
bearing term share accounts, credit
unions may assess a penalty for early
withdrawal, as discussed in the
supplemental information
accompanying § 707.4(b)(6)(ii). This
interpretation is based on the unique
nature of credit unions and the
limitations under which dividends are
paid. It does not apply to interest-
bearing accounts in credit unions.

Because this position varies
somewhat from Regulation DD, the
Board solicited comments on it. Four
comments were received. Three
supported the proposal. One opposed
holding a member’s dividends until the
distribution date. The final rule is
identical to the proposal.

In addition, credit unions offering
interest-bearing accounts may reserve
the right not to pay accrued but
uncredited interest for an account if a
member closes the account prior to the
time accrued interest is credited to the
account. However, the Board believes
that credit unions must pay all accrued
interest to members even if some funds
are withdrawn prior to the crediting
date, as long as the member does not
close the account. Otherwise, the effect
would be substantially the same as
germitting credit unions to pay interest

ased on the low balance method, a
result clearlfv unintended by the
Congress. Although credit unions may
not fail to pay accrued interest on
withdrawn funds if the account remains
open, credit unions need not post or
credit the accrued interest until the
established posting or crediting date,
nor must they permit the member to
withdraw interest that is earned but not
yet credited. If the member withdraws
funds before interest is credited (but
does not close the account), the credit
union may delay payment of the
accrued interest until the crediting date.
This provision, of course, doss not
require a credit union to pay interest for
those days the member fails to meet the
minimum balance requirement.

Paragraph (c)—Date Dividends Begin To
Accrue

Section 267(c) of the statute generally
requires that depository institutions
begin to accrue interest for all accounts
no later than the business day specified
in § 606 of the Expedited Funds
Availability Act (EFAA) (12 USC 4005).
Thus, the accrual of dividends rules in
the EFAA apply to nontransaction
accounts, such as term share accounts,
as well as to transaction accounts
covered by the EFAA, The EFAA and
Regulation CC generally require a
depository institution to begin accruing
interest or dividends when the
institution receives “provisional” credit.
The Board believes that a consistent rule
is essential for determining the
principal balance on which dividends
accrue, The final rule permits credit
unions to use the methods set forth in
Regulation'CC for determining the
principal balance. If a credit union
accrues dividends on funds represented
by a deposited check that is later
returned due to insufficient funds on
deposit, or for another reason, the credit
union would not be required to pay
dividends for the time period the check
was outstanding.

While the EFAA establishes the time
that credit unions must begin to accrue
dividends, because of the general rule in
section 267(a) of TISA that dividends

must be computed on the full amount of
principal in the account for each day,
the Board believes that credit unions
must accrue dividends on funds up to
the date of withdrawal from the
account. Thus, if a share draft written by
the member on an account is debited
from the account by the account-holding
credit union on a Wednesday, the credit
union must accrue dividends on those
funds on deposit through Tuesday.
(Because the share draft is debited on
Wednesday, the balance in the account
that day has been reduced. Thus, the
Board believes that the credit union
need not pay dividends for Wednesday.)

TISA clearly outlaws low balance
accounts. In the preamble to the
proposed rule, the Board acknowledged
that a number of credit unfons use low
balance accounts, and asked (1) whether
they are unique to credit unions and
should be allowed; and (2) how to
handle credit unions (particularly
nonautomated credit unions that can
not easily handle the requirements of
the statute and the regulation) that now
use low balancs, if those accounts are
banned.

A few commenters asked that the
Board allow low balance accounts, Only
two of those argue that low balance is
unique to credit unions. Two others said
that low balance should be allowed for
small, nonautomated credit unions. Two
commenters said that low balance
should be allowed for share draft
accounts, and suggested that members
would rather have a low balance
account than pay a large fee. One said
that credit unions should be able to use
any balance computation method they
choose, provided they disclose it. Four
commenters said that the Board should
ban low balance accounts because they
are anti-consumer.

One trade association said that small,
nonautomated credit unions should be
permitted to continue low balance
accounts, under “‘the broad authority”
granted NCUA by TISA. A number of
commenters thought that credit unions
with low balance accounts should be
allowed to switch to rollback accounts,
(This is no longer an option, as the final
rule does not permit rollbacks.) Two
suggested a delayed effective date for
nonautomated credit unions, to give
them time to switch. Others suggested a
delayed effective date. Eleven
commenters favored either full
exemption, partial exemption, or a
delayed effective date for small and/or
nonautomated credit unions. Five
suggested some type of phase-in or
phase:out.

One commenter said that switching to
permissible dividend calculation
methods would create a financial
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burden. Another said that it would be
impossible for handposting credit
unions to switch to daily balance or
average daily balance. Three credit
unions said that they might have to
close or merge, but it was unclear
whaether because of a ban on low
balance or because of periodic statement
requirements. One commenter, citing
credit unions' “unique operational
constraints," suggested that
nonautomated credit unions be
exempted from the APYE (periodic
statement) disclosure requirements. One
asked for state or federal assistance in
making any necessary switch. Another
said that credit unions that showed a
burden due to volunteer staff, lack of
technology and/or financial limitations
should be allowed a delayed effective
date (or a complete exemption).

One commenter thought that
nonautomated credit unions should be
treated the same as all others. The
commenter said that if such credit
unions can not “‘conform to competitive
as well as legislative issue and
pressures,” they should not continue
operating to the detriment of their
members.

The Board is not persuaded that low
balance accounts are unique to credit
unions in general, or to small,
nonautomated credit unions. For that
reasan, the Board does not believe that
it has the authority to override TISA's
ban on low balance accounts, even to
the extent of allowing exemptions for
credit unions that meet stringent criteria
(e.g., size, volunteer staff, handposting)
to show that they are unable to comply
with the statute and regulation.

The Board has attempted to mitigate,
to the extent possible, the regulation's
adverse impact on credit unions,
particularly those small, nonautomated
credit unians that use the low balance
or rollback methods of dividend
calculation and currently lack the
capacity to switch to acceptable
methods and otherwise comply with
TISA. Although the Board believes that
TISA outlaws both low balance and
rollback accounts, it recognizes that
small credit unions’ transition to
acceptable methods of dividend
calculation will be difficult. It is the
Board's intention that NCUA work with
credit union trade associations, leagues,
state regulators and credit unions
themselves, to make that transition as
smooth as possible. The Board is also
aware that some credit unions may need
waivers of NCUA'’s fixed asset
regulation, 12 CFR 701.36, so that they
can purchase computers in order to
perform the dividend calculations
necessary for compliance with TISA and
part 707. Although the Board does not

beliave that a blanket waiver of § 701.36
is appropriate, NCUA will take the issue
into account in working with credit
union to echieve full compliance.

Section 707.8—Advertising

The Board requested comments on
several specific issues raised by this
section of the proposed rule. Those
comments are discussed in the
supplementary information for the
section to which they relate. A number
of letters also commented on the
proposed advertising disclosures,
generally. Four agreed with the proposal
in its entirety, calling the disclosures
appropriate, or ‘‘clear and accurate.”
Sixteen said that the advertising
disclosures were overly burdensome
and/or too costly. Two asked that this
section be deleted, and another said that
advertising restrictions should not apply
to credit unions.

Several commenters suggested that
the advertising disclosures should be
deleted or limited due to space
limitations or complexity. One
commenter suggested a much simplified
alternative. Nine athers thought that the
disclosures would confuse members, or
that they were too complicated or
excessive. One noted that it would be
easy to violate this section as proposed.
Two commenters said that this section
was unnecessary. One thought that it
placed credit unions at a competitive
disadvantage.

A number of the commenters who
addressed those issues, as well as some
commenters who suggested full or
partial exemptions for various types of
communications (see supplementary
information to § 707.2(b)), favored
inclusion in advertisements of language
to the effect that members should
contact the credit union for complete
disclosures. The Board does not believe
that such language would be an
adequate substitute for the required
advertising disclosures.

The advertising disclosures required
by the final rule will be shorter and less
complex than under the proposal,
because rollback accounts (which would
have required a lengthy and
complicated additional disclosure) and
par value calculations are prohibited
under the final rule, and therefore no
disclosures need be made on those
issues. Also, in response to comments
received, the Boa.rcf has simplified the
rule and reduced the required
disclosures by deleting the proposed
disclosure on the nature of dividends.
The specific reasons for these changes
are discussed below.,

This section incorporates the
advertising provisions of section 263 of
TISA. While TISA’s disclosure rules

apply to accounts of all depository
institutions, section 263(a) of TISA's
advertising provisions is phrased in
terms of accounts offered by insured
depository institutions. (Sections 263 (b)
and (c) of the advertising provisions,
however, are not limited to insured
depository institutions.) The Board's
final rule, adopted from the FRB's
regulation DD, applies all of the
advertising provisions to all credit
unions, whether federally insured or
not. The Board believes that TISA's
purposes are furthered if all account
advertisements pravide uniform
disclosures to compare accounts, and
does not believe it desirable for only
some advertising rules to apply to
nonfederally insured credit unions. The
Board notes that many of the TISA
advertising requirements were already
suggested for FCUs'by the NCUA in
§5150.8 of the Accounting Manual for
FCUs.

As addressed in § 707.2(a), the
advertising rules apply to share and
deposit brokers, in addition to credit
unions. Thus, if a broker places an
advertisement that offers to members an
interest in an account at a credit union,
the advertisement is covered by this
section, even if the account is held by
or on behalf of the broker. Of course,
this section also covers any
advertisement placed by a broker in
which the account at the credit union
will be held directly by the member.

The Board also notes that, in this
same rulemaking, conforming changes
have been made to the advertising
requirements for FCUs in 12 CFR
701.35(c) and to FCUs and FISCUs in 12
CFR 740.2. These changes are discussed
further in the pertinent supplementary
information sections. Basically, the
provisions of this section override
anything to the contrary in other federal
or state laws.

Paragraph (a)}—Misleading or Inaccurate
Advertisements

TISA and the regulation prohibit
credit unions from making misleading
or inaccurate advertisements. Since
section 271 of TISA extends the
possibility of civil liability to
advertising violations, the Board is
interested in construing the term
“misleading” appropriately and
requested comments concerning any
guidance that might be given in the final
rule to credit unions on this issue. No
comments were received on this point.
Therefore, following the FRB's lead, use
of the term “profit” is prohibited in
advertisements for deposit accounts.
However, since dividends are basically
a return of the member's investment, the




Federal Register / Vol. 58, No. 185 / Monday, September 27, 1998 / Rules and Regulations 50435

Board has not applied the prohibition to
dividend-hearing accounts.
Advertising. “Free’” Accounts.

Section 263{(c). of TISA prohibits a
credit union from: advertising an
account as:a free: or no-cost.aceount if:
(1) A regular service or transaction: fee
may be-impesed; (2)-a fee may be
imposed if any minimum balance
requirement is not met; or (3):a fee is
imposed. if the member exceeds a
specified number of transactions. The
final rule, adopted from Ragulation DD,
captures these rules for both dividend-
bearing and intevest bearing accounts,
but provides:a different organizational
approach. Credit unions are not
permitted to;describe any account as
“free”" or “mo-cost” (or words;of similar
meaning) if any ‘‘maintenance or
activity” fee. might be impesed on the
account, A& maintenance or-activity fee
includes, for example, periedic service:
charges; per-share-draft fees; fees
imposed to deposit, withdraw; or
transfer funds; and feesto receive copies
of share drafts written on the account.
It also includes fees imposed ifa
minimum balance requirement is. not
met or if a transaction limit is.exceeded.
A maintenance or activity fee:does not
include fees such as:stop-payment-fees:
or fees for returned share drafts; or fees:
unrelated tothe account such as a fee
for purchasing a cashier's.check or
traveller’s checks. Such fees also.donot
include share drafi ar chack printing
fees. See supplementary information
regarding §707.5(a)(2)Gi)k

However, sinca TISA prohibits
references to. “accounts’” as free; the
regulation permits it unions to.refer
to a specific service as “free”” or “‘no
cost” or wonds of similar import. For
example, credit unions that offer free:
transactions at their ATMs could
advertise that fact. If an. aceount or an
account service is:free.only for a limited
time—for example; for the first year that
an account is open—this limitation
must be stated. Thg Board believes that
this approach: reflects the requirements;
of TISA, yet allows, eredit unions te
provide accurate and useful cost
information to members.about account
features or sarvices:
Paregraph (b)—Permissible Rates

Section 263(a) of TISA provides that
a reference to a specific dividend rate,
yield, or rate of earnings in an
advertisement triggers a duty to state
certain additional information,
including the annual percentage yield.
Like the proposal, the final rule requires
that, for advertisements, if any rate or
yield is stated it must be the “annual
percentage yield," using that term.

However, credit unions:are permitted to
abbreviate the annual percentage yield
as'“APY" if the term is printed out on
stated in full at least oncein an
advertisement. For example, if an
advertisement states: “we offer a 5.25%
Annual Percentage Yield (APY),"” it may
refer to that rate as the “APY" elsewhsre
in the.advertisement. No:such
abbreviation is yet permissible for the
dividendi rate. One commenter
requested that the Board permit
“dividend rate" to be abbreviated “DR.”
The Board demurs an this issusiuntil
the FRB issues its Official Commentary
to Regulation DD.

Except for the dividend rate, as
explained below, no other rate ar yield
(such as an “average’ or “aggregate”
percentage yield) can be included in:an
advertisement. The Board believes. that
allowing credit unions to state.rates or
yields in addition ta the annual
percentage yield would cenflict with
TISA's stated purpose of providing
uniform disclosuras te enable members
to compare accounts. Also, the Board is
concerned that permitting other rates to
ba stated in addition ta/the annual
percentaga yield would result in:
advertisements with a confusing array of
terms and numbers. Moreaver, the
“dividend rate,” using that term, can
appearin conjunction with (but not
more conspicuously than) the annual
percentage yield. If a dividend rate is
stated it must be thie one that
corresponds:to the particularannual
percentage yield provided.

If a credit union states.an annual
percentage yield in.an advertisement for
a tiered-rate account, it must: state all of
the annual percentage yields for each.
tier, including those required. to be
shown as a range, as well as the.
cerresponding minimum: balance
requirements. (See appendix A for
annual percentage yield calculations for
tiered-rate accounts.) If dividend rates
are-stated, each dividend rate must
appear in conjunction with the
applicable annual percentage yield.

Paragraph (c)—When Additional
Disclosures Are Required

This section of the final rule is
incorporated from Regulation DD;
Section: 263(a) of TISA requires
additional information to be provided in
account advertisements if the
advertisement refers to a specific
dividend rate, yield, or rate of earnings.
TISA alsa imposes special format rules,
in certain cases to ensure that a
member’s attention is drawn to terms
such as any differences in the annual
perecentage yield if a minimum balance
is not met. The rule generally follows
TISA's approach for the format and

content of advertisements, but
simplifies the order of the information
provided.

The final rule differs from the-
propesal in that it does not require
advertising disclosures for rellback
accounts, par value calculations, or the
nature of dividends. Disclosures on
those issues had been added to.the
proposed rule to:cover unique credit
union practices. Rollback accounts and
par value:calculations are not permitted
under the: final rule (see discussion
under the supplementary information
regarding § 707.7(a)), and therefore-no
disclosures are-necessary:

The final regulation also eliminates

erequirement for an advertising
disclosure to the effect that dividends
are based on current income and
available earnings, after required
transfers to reserves at the need of a
dividend period. Many commenters
opposed inclusion of this disclosure not
only in advertisements, but throughout
the rule (see discussions in the
supplementary information regarding
§707.3(e) and §707.4(b)(8)).
Commenters pointed out that an
advertising disclosure on the nature of
dividends would be difficult for
members to understand, expensive, and
alarming to members, and would'
increase the potential for civil liability.
Based on these comments, the Board
believes.that the negative aspects.of an
advertising disclosure on the nature of
dividends outweigh its utility, and that
members will be-adequately informed
by the complete disclosure on this
subject included in the written account
disclosures.

The final regulation provides thata
referenceto.an annual percentage yield:
“triggers” advertising disclosures. Since
other rates are not permitted (except for
the dividend rate, which in turn
requires a statement of the annual
percentage yield), the regulation does
nat includeany other '‘rate triggers.”
(See, however, the discussion of
bonuses in the supplementary
information: on §707.8(d).)

There is no requirement that account
advertisements. state an annual
percentage yield figure. Stating other
information. in advertisements—such as
“one, three, and five year certificates
available” or “high rates available’—
does not trigger the duty to state other
terms of the account, due:to the lack of
specific information regarding .
applicable rates. Furthermore, the Board
believes, as does the FRB, that a
statement such-as “we pay the rate
available for 90-day U.S. Treasury bills"”
will only be deemed a trigger term when
a specific margin is also stated. Thus,
any reference to a spacific index which
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is easily determinable and for which the
margin is stated, is so closely akin to
stating a rate that it will trigger the
advertising disclosures,

Special rules apply to tiered-rate
accounts: If a credit union states an
annual percentage yield in an
advertisement, it would have to state all
of the annual percentage yields,
including those required to be shown as
a range, as well as the corresponding
minimum balance requirements. (See
appendix A for annual percentage yield
calculations for tiered-rate accounts.)
For example, assume that a credit union
pays a stated dividend rate only on that
portion of the balance within the
following specified balance levels (that
is, Tiering Method B described in
appendix A), and compounds dividends
daily:

Dividend rate
(percent)

Deposit balance re-
quired to eam rate

$.01—<$2,500
$2,500—~<$15,000
$15,000-$100,000

Computing the figures in accordance
with appendix A, the credit union
would have to state the following
annual percentage yields:

Annual percentage

yield Balance required

$.01—<$2,500
$2,500—<$15,000
$15,000-$100,000

If a trigger term is stated, the
advertisement must provide the
disclosures listed in paragraph (c) in a
clear and conspicuous manner.

Paragraph (c)(1)—Variable Rates

The regulation requires credit unions
that advertise variable-rate accounts to
state that the rate may change after the
account is opened. Although TISA does
not expressly require the statement,
section 265(2) authorizes the FRB and
NCUA to prescribe modifications for
advertising rules relating to the annual
percentage yield on variable-rate
accounts. The FRB determined that a
brief statement alerting the consumer to
possible changes in the annual
percentage yield is necessary in
advertisements. Since most dividend-
bearing accounts are variable-rate
accounts by definition, comment was
solicited on the need of this disclosure
for credit unions, especially in light of
the nature of dividends and paragraph
(c)(5) of this section regarding
conditions affecting account earnings.
The FRB included the advertising
disclosure in the final Reg DD. One

commenter, a national trade association,
requested that NCUA drop this
advertising requirement, based on the
reasons stated in the preamble to the
proposed rule. No commenters
supported retaining the disclosure. In
ligit of the decision of the board to
define variable-rate account as the FRB,
and not to deem all share and share
draft accounts variable-rate accounts,
the Board believes that the FRB
variable-rate advertising requirement
should be included in the final rule in
order to avoid member confusion and
maintain substantial similarity to
Regulation DD.

Paragraph (c)(2}—T;'me Annual
Percentage Yield Is Offered

TISA requires, and the proposed
regulation provided, that advertisements
that state the annual ementag yield:
also state the period during which
accounts with that annual percentage
yield will be offered. Since credit
unions cannot guarantee rates, comment
was requested on how, or if, this
requirement applies to credit unions.
The proposed rule suggested, within the
spirit of this TISA, that credit unions
advertise anticipated rates or past rates.
Two commenters specifically requested
that this advertising disclosure be
deleted for fear advertisement of
“anticipated rates” would scare
members, One commenter noted that
California specifically allows dividends
to be set in advance of a dividend
period by a board of directors, though
such dividends are only properly
payable if such payment wilY not create
or worsen a deficit in undivided profits.
See Cal. Admin. Cods tit. 10, ch. 3,
subch. 3, section 927. Several other
commenters noted the tradition of
advertising anticipated dividend rates,
and asked for the flexibility to give such
rates.

In response, the Board decided that
the following approach would be the
fairest. For interest-bearing accounts,
and for dividend-bearing term share
accounts, either the period of time the
annual percentage yield will be offered
or a statement that the annual
percentage yield is accurate as of a
specific date, must be given. This
approach is identical to the equivalent
Regulation DD disclosure. (See related
discussion under supplementary
information for § 707.3(e).) If an
advertisement does not indicate a date
through which the credit union
guarantees a specific rate, it must state
that the rate is currently offered “as of”
a specified recent date. '

or dividend-bearing accounts other
then term share accounts, a statement
that the annual percentage yield is

accurate as of the last dividend
declaration date (a defined term, see

§ 707.2(j)) must be given. If the credit
union so desires, a prospective annual
percentage yield may be given, either in
addition to or in lieu of the annual
percentage yield as of the last dividend
declaration date, For example, if a credit
union only projects its rates for a week,
due to a weekly dividend period, its
advertisement might state “this annual
percentage yield is expected from June
1 through June 8.” :

Paragraph (c)(3)—Minimum Balance

TISA requires that advertisements
contain a statement of the applicable
minimum account balance requirements
to obtain the advertised annual
percentage yields. Further, in the case of
tiered-rate accounts, the regulation
tracks the specific statutory requirement
that each annual percentage yield and
the associated minimum balance must
be in close proximity and have equal
prominence. The final rule follows TISA
and is unchanged from the proposal.

Paragraph (c)(5)—Effect of Fees

TISA requires account advertisements
to contain a statement that ““fees or other
conditions” could reduce the “yield" on
the account. As in the proposed
regulation, the final rule requires the
statement but uses the term “earnings”
rather than yield. TISA does not
mandate terminology, and the Board
believes that the term “earnings” more
accurately conveys the impact of fees on
the account, since in no event does the
annual percentage yield take fees into
account. The Board requires this
statement if a credit union can impose
any of the maintenance and activity fees
discussed in § 707.8(a) (discussing
“free”” accounts). Thus, for example, the
statement would appear on
advertisements for dividend-bearing
transaction accounts that impose a
monthly service charge or a fee if a
minimum balance is not maintained
However, if the only.fees imposed on
the account were fees other than a
maintenance or activity fee (for
example, a stop payment fee or a fee for
a check returned for insufficient funds),
the statement would not be required.

Comment was sought regarding
whether this disclosure is repetitive of
paragraphs (c)(1) and (c)(8) of this
section, since they all concern the
nature of the dividend declaration
process, and whether consolidation of
some or all of these paragraphsisin
order due to the limitations upon which
credit unions pay dividends. One
commenter favored retention of this
statement, with no comment on whether
consolidation with other disclosures
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was preferable:. No commenters:
spacifically supperted deletion, or
conselidation;, of the statement. e
Howaver, many commenters support
simplification of disclosures: Given this,
the Board: decided ta deleta the

proposed: disclosure onx the nature of
dividends, prapesed § 707.8(c)(8); but to
leave the disclosures of variable-rate
accounts, § 707.8(c)(1), and this
disclosure. The Board believes: that this
decision, which is substantially similar
to that of the final ation DD best
reflects Congressional intent.

paragraph (c)(6}—Features of Term
Share Accounts.
paragraph (c}(8)(i}—Time RHequirements:
This paragraph implements section
263(a)(3) of TISA. It requires that
advertisements state any time
requirement necessary to earn the
advertised yield. The Board has limited
this provision to term share accounts. If
a credit uniom advertises a ane-year
term share account, it would state that
time period. This section also requires.
advertisements to state any lower
annual percentaga yield that will be
earned if funds are withdrawan prior to.
meeting the minimum time
requirement. Once again, credit unions
would be required to disclose a good
faith dividend, and to declare that
dividend at the maturity of the term
share account if such an amount was.
properly payable.

Paragraph (€)(8)(if)—Early Withdrawal
Penalties

TISA requires that advertisements
include a statement that a dividend'
penalty will be imposed for early
withdrawal, The disclosure terminology
is similar to that in TISA, but does not
include the word “dividend.” A
disclosure may also be important for
Regulation D purposes to qualify asa
savings account (time depasit) with.
lower reserve requirements. 12 CFR
204.2(c)(1)(i). Additionally, due ta
recent changes.in the FRB’s Regulation
D on transaction account reserve
requirements (12 CFR part 204), 5
penalties need no. longer be
“substantial”’; therefore, this.term was
not used in the regnlation. Similarly, the
phrase “will or may” is.used to cover
both credit unions that impose. early
withdrawal penalties.on a ry
basis and those that impaose such fees on
a discretionary basis.

Paragraph (d)—Bonuses

Although TISA does not express!
require the bonus disclosures found in
the final rule, the Board believes the
additional information is consistent
with TISA’s purpose to provide uniform

disclosures to assist in. comparing
accounts; particularly when “earnings”
are being advertised.. It should be kept
inmind that these disclasuresare
triggered only if something warth over
$10 par is given to & member; as:
long as: that something is not the waiver
or reduction: of & fee, tion: of
expenses, nondividend membership
benefits or extraerdinary dividends. See:
the supplementary informatiom to:
§ 707.2(f) defining bonus:
The:regulation treats honuses.as a
trigger tarmy. If a bonus is advertised, an
explanation of the conditions that must
be met for bonuses tobe paid-and when
they will be paid: also must be stated,
along with the annual percentage yield
and the items listed: in paragraph: (c) of
this section. if minimum balance and
other requirements for the bonus are the
same as those otherwisa: ired to be
stated, the disclosures may
combined. If no dividends are paid on

the account, no rate information need be.

stated in the-advertisement.
Paragraph. (ff—Exemption for Certain

' Advertisements

Certain media. Section 263(b) of TISA
authorizes the FRB, if it finds:the
disclosures:to be unnecessarily
burdensoms, to exempt “broadcast and
electronie media and outdoor
advertising’" from stating any initial
deposit requirement, or stating that fees
or other conditions could reduce the
return, The statute limits any relaxation
of the advertising rules to these two
disclosures. In Regulation DD, the FRB
established a limited exemption from
several of the:-advertising provisions for
broadcast or electronic media, such:as
television or radio; outdeor media, such
as billbaards; telephene response
machines; and lobby boards facing
inside an institution or the offices of a
share or dt;posit l‘)mkt;x;l 'Ig;e Board
agrees with the FRB that the purposes
of TISA would be frustrated 1%
burdensome disclosure requirements
caused credit unions to place fewer
advertisements that members may use to
comparison shop, especially in light of
the inherent limitations of time or space
in certain media. Therefore, the
proposal follows Regulation DD in
providing that advertisements made by
use-of these media will remain subject
to the prohibition regarding misleading
or inaccurate advertisements.

Rate information must be disclosed as

" an annual percentage yield. In addition,

if an annual percentage yield is stated,
these advertisements would need to
state any minimum balance required to
earn that yield. For term share accounts,
the term would also need to be stated,
Although space constraints may limit
the likelihood that bonuses are

-

mentioned, any advertisement in: these
media that states a bonus would trigger
the disclosures requirad by this:
paragraph, as well as a statement
regarding the conditions under which:
the benus will bes paid: and the tima it
will be;paid. Certain other disclosures
required generally for advertisements
(e.g., variable rates, minimun opening
deposit) as set forth in: that section: are
not required. :

Lobg]; boards. In the case:of lobby:
boards insida a: depository institution or
a deposit broker's  office, Regulation DD/
first required that a notice appear on the
board advising consumers that they can
obtain further information about these
accounts, Forexample, the statement
could read “ask us for further
information about these accounts,” or
words of similarimport. The FRB
provided that lobby boards placed
primarily for viewing by the general
public rather than members inside the
institution or share or deposit broker’s
office are not exempt from the
advertising provisions of this section,
since consumers are less likely to
receive details about the-account from:
customer service representatives.

NCUA proposed an exception to some
of the advertising requirements for
lobby boards, based upon the FRB's
final Reg DD. Congress then enacted the
HDCA, which permits signs, including
lobby boards, to be displayed on the
premises of institutions. if the sign

. contains the accompanying APY and a

staternent that the consumer should
request further information from an
employee of the institution concerning
the fees and terms applicable to the
advertised account. This provision
applies only to signs viewable from the
interior of the premises of the

' institution. The FRB amended their

final Reg DD to exempt lobby signs (a
term LheegFRB dech'neﬁ to: deﬁneg)’n
“unless they face outside the premises
and can reasonably be viewed by a
customer only fram cutside the
premises.” Four commenters supported
adopting the FRB amendment on lobby
boards into the NCUA final rule. Thirty-
eight commenters suggested deleting all
requirements on advertising via lobby
boards, since only eredit union
members can take advantage of credit
union accounts, so the general public
(which cannot open credit union
accounts) could not be misled.

Though the Board found these
arguments sound, it believes that it has
no authority to override the lobby board
amendment in.the HDCA. Therefore, it
has adopted the provision, as revised by
the FRB in of 1993.

The-Board, like the FRB, believes that
the Congress intended to permit
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abbreviated disclosures for signs inside
a credit union's premises, unless the
sign faces outside and can reasonably be
viewed by a member only from outside
the premises. The final rule provides a
clear standard for determining what
signs are eligible for the exception. The
final rule exempts any signs inside the
premises of a credit union (or the
premises of a share or deposit broker)
unless the sign faces outside and can
reasonably be viewed by a member only
from outside the premises. The Board
believes that the standard captures the
Congress' goal to require full disclosures
for advertisements that are clearly
designed to be viewed by persons not
inside a credit union. The rule also
avoids the uncertainty of compliance,
when, for example, a sign behind a
teller and facing customers at a small,
glass-enclosed branch can also be seen
by passersby. Such a sign would be an
exempt indoor sign.

The final regulation does not define
“lobby sign." Most FRB commenters
stated that a definition was unnecessary.
FRB commenters stated that depository
institutions increasingly conduct
business in retail malls or grocery stores
where there is little or no “lobby"" area;
therefore, references to “lobby” in the
final regulation have been deleted and
instead the term “indoor sign’ is used.
The term “indoor sign” would apply to
any sign inside the retail offices or
branch of a credit union, whether a
stand-alone location or contained in a
federal building, sponsor’s offices, retail
mall or grocery store,

The regulation exempts indoor
advertisements however they are
displayed, such as banners, preprinted
posters, and chalk or peg boards,
whether affixed to a wall or displayed
on one or both sides of an easel. Indoor
advertisements on computer screens
and electronic media are also exempt.
Of course, an advertisement affixed to a
window and facing outside remains
subject to the general advertising rules,
since it can reasonably be viewed only
from outside the credit union. Any sign
or notice inside the premises that can be
retained by a member (such as a
brochure or a print-out form from a
computer) also is subject to the general
advertising rules, as are signs on the
exterior of a credit union.

The final rule retains for indoor signs
the prohibition against misleading or
inaccurate advertisements, and thus
against the description of accounts as
“free” if a maintenance or activity fee is
imposed.

he HDCA amendment to § 263(c) of
TISA states that the display of any rate
on an indoor sign triggers the disclosure
of the annual percentage yield. The

statute does not require that the figure
be described as “‘annual percentage
yield."” The regulation requires that in
all cases, if a rate of return is advertised,
it must be stated as the annual
percentage yield using that term. The
Board solicited comment on whether
rates on a lobby sign should be
identified as the annual percentage
yield or by the abbreviation “APY.” The
vast majority of FRB commenteis
supported the proposal, primarily to
promote uniformity and consistency in
disclosures used by consumers in
comparison shopping. The final rule
provides that if a rate is displayed on an
indoor sign, only the annual percentage
yield, using that term or the
abbreviation “APY,"” need be stated
along with a statement that members
should ask employees about fees and
terms for the account.

Finally, the Board adopts the FRB
position of exempting indoor signs from
the disclosure requirements of § 707.8
(b), (c), (d) and [e)(1). Thus, any bonus
displayed on an indoor sign that meets
the test in § 707.8(e)(2)(i) would not
trigger additional disclosures.

ewsletters. In the proposed rule, the
Board requested comments on whether
any advertising practices unique to
credit unions (such as newsletters or
election mailings), or limitations on
dividend payments, would require
changes to the definition of the term
“advertisement’’ or special treatment.
As discussed above in this
supplementary information section,
lobby boards, telephone response
machines, broadcast and electronic
media, and outdoor advertising are
exempt from some advertising
disclosure requirements.

The Board received 96 letters that
addressed these issues. Most of the
commenters favored some type of
exemption for various communications
that could be considered advertising.
Following is a list of the
communications discussed and the
number of commenters who favored
either a partial or full exemption from
the advertising requirements for each:
(1) Newsletters (91 commenters); (2)
statement stuffers/messages (54
commenters); (3) sponsor publications
(1 commenter); (4) mailings to existing
accountholders (1 commenter); (5)
promotions (1 commenter); (6)
brochures (25 commenters); (7) election
mailings (32 commenters); (8) internally
prepared credit union items (1
commenter); (9) member
communications (9 commenters); and
(10) automated teller machine (ATM)
receipts (1 commenter). Of these various
items, only three are unique to credit
unions—newsletters, sponsor

publications and election mailings.
Other financial institutions provide the
other items to depositors, and, as the
FRB did not provide an exemption for
them, neither can the Board. The Board,
as did the FRB, sympathizes with the
cost and operational complexities of the
final advertising rule, but is in little
position to remedy Congressional
requirements.

owever, of the three items unique to
credit unions, only newsletters provided
to existing members alone seems worthy
of a special exemption from the i
advertising rules. A sponsor
organization is the organization often
resgonsible for starting a credit union,
and is also the organization providing
the field of membership for the credit
union. Ergo, sponsor publications are
provided to potential members, as well
as existing members. This contact with
potential members raises the need for
fuller disclosures on the-part of those
potential members. Therefore, the Board
cannot provide an exemption for credit
union advertisements in sponsor
publications. Election mailings, which
are provided to members whase credit
unions provide for mail voting of
volunteer officials, are provided only to
notify members of candidates for offices
of volunteer officials and as a reminder
to vote. As information on share
accounts seems extraneous to the
provision of information regarding
candidates for election, the Board
declines to permit an exception for
information included with the election
mailings.

Newsletters provide a unique, and
often necessary, means for credit unions
to communicate with their membership.
As a credit union is a cooperatively
owned, limited membership,
democratically operated, volunteer-
managed entity, a private means of
dialogue between the credit union and
members is needed. Newsletters are a
tradition of long-standing in credit
unions. The Board finds that credit
union newsletters are derived from the
unique nature of credit unions.

If all advertising requirements were
required of these newsletter
communications to members, room to
discuss policy changes in the credit
union, new non-share account products
and services, changes in address, stories
on members, volunteers and staff, and
other news items would be limited to

-make room for the requirements of

§ 707.8. Since the exemption provided
by § 707.8(e)(3) is for newsletters sent to
existing members of the credit union,
who have already received the account
opening disclosures on their credit
union accounts, there is no compelling
reason to repeat the information in each
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newsletter. Many credit unions send a
newsletter to members each month. The
repetition of the advertising
requirements on the credit union’s
accounts month after month to the same
members holding accounts seems
unnecessary and useless to the Board.
Moreover, the cost of such requirements
for such little benefit would almost be
iantamount to the wasting of corporate
assets by a credit union,

Moreover, due to the fact that many
credit unions often have few, if even
more than one branch, the bulk of credit
union business is conducted by
telephone and mail. Since newsletters
may provide the only means of written
communication to their membership,
full part 707 advertising disclosures on
these unique means of communication
would be cumbersome, burdensome,
and detrimental to the credit union
movement.

Therefore, the Board has adopted
§707.8(e)(3) in the final rule. Section
707.8(e)(3) is patterned after the
exemption for lobby boards in
§707.8(e)(2). The newsletters must be
sent to existing credit union members
only. In order for the credit union to
retain this partial exemption no
potential members may receive copies
of the newsletter. Any advertisements
must comply with § 707.8(a) of the final
rule, discussed in the supplementary
information on § 707.8(a). If a rate of
return on a covered account is stated in
a newsletter, it must be stated as an
“annual percentage yield,” using that
term or the term “APY."” No other rate
may be stated, except that the
accompanying, related dividend rate
may be stated. In addition, a statement
advising members to contact an
employes for further information about
applicable fees and terms must be
included. The Board strongly suggests
that the credit union provide a
telephone number for members to call
somewhere in the newsletter.

The Board does not otherwise limit
the application of this newsletter
exemption to credit unions. Nor does
the board deem it necessary to define
the term “newsletter” for purposes-of
this rule. If further guidance is needed,
the Board will address it through
opinion letters or an official
commentary in the future. Therefore, it
applies to all credit union newsletters,
whether instituted before or after the
effective date of the final rule. Nor does
the_ exemption require that all credit
unions institute a newsletter to
members. The partial exemption
provided in § 707.8(e)(3) merely applies
to any credit union distributing a
newsletter regarding the credit union to
existing members only. Nor does the

partial exemption require newsletters of
any particular frequency to members.
Such newsletters may be sent with
whatever frequency is determined and
established by the credit union, whether
it be weekly, monthly, quarterly,
biannually or annually. Furthermore,
insofar as means of distribution to
members only is concerned, the Board
envisions any means which is
reasonably calculated to reach only
existing members as complying with the
requirements of § 707.8(e)(3). For
instance, mailing newsletters to existing
members is acceptable. Also,
distribution of newsletters at a function
limited to members, such as an annual
meeting or member picnic, is
acceptable. Leaving copies of the
newsletter in a credit union branch in

a place mostly frequented by members
is also acceptable. Leaving copies of the
newsletter in a sponsor’s lunchroom, in
a place frequented by a mixture of
members and potential members (or
even by members of the general public),
or in a general mailing to members and
potential members is not atceptable.
Obviously, newsletters complying with
all of the requirements of § 707.8 could
be distributed to members, potential
members, and nonmembers. The routes
of distribution, and therefore the
compliance necessitated by such
distribution, are decisions left to each
credit union.

Section 707.9—Enforcement and
Record Retention

Paragraph (a)—Administrative
Enforcement

Violations of the final regulation or
TISA will be treated as a violation of the
FCU Act, as required by section 270 of
TISA. Violators will be subject to NCUA
enforcement authority, which includes
cease-and-desist orders, suspensions,
removals, prohibitions, civil money
penalties, or any other action available
to the NCUA. Although a few
commenters requested further
clarification regarding enforcement
actions, the regulation itself simply cites
the administrative enforcement
provisions of TISA. Actual use by
NCUA of its enforcement authority in
any particular case will depend upon
such factors as the nature and severity
of the violation, the degree of intent,
and the ability to use other supervisory
procedures,

Paragraph (b)—Civil Liability

This section is provided to notify
credit unions of their potential civil
liability to members for violations of the

final regulation or TISA. Under section
271 of TISA, Credit unions may be

civilly liable to their members for any
actual damages sustained by a member
as a result of a violation; punitive
damages of between $100-$1,000 for a
violation against an individual; and
punitive damages of up to the lesser of
$500,000 or 1% of the credit union’s net
worth, which NCUA would interpret as
the credit union’s reserves and
undivided earnings, but not including
member shares, for a violation against a
class. TISA provides that credit unions
will not be liable for undefined “bona
fide" errors or for errors resulting in
oyverpayments to members. One reason
for the technicality of the regulation is
to provide standards for many
requirements not clearly delineated in
TISA that could potentially lead to
liability.

One commenter felt that the penalties
were too harsh and should be softened.
The penalties are prescribed by TISA,
and the Board does not believe that it
has authority to change them,

Paragraph (c)—Record Retention

The final rule, as did the proposal,
requires credit unions to retain records
regarding their compliance with their
responsibilities under part 707 for a
minimum of two years after disclosures
are required to be made. Two years is
the period commonly used in the FRB's
other consumer regulations (for
example, Regulations Z and E).
Furthermore, given the frequency of
examinations by the NCUA, a record
retention requirement of this length
should allow a credit union's examiners
adequate review of pertinent
documentation during periodic
examinations. The majority of
commenters who addressed this issue
agreed with the two year record
retention period.

Credit unions must keep evidence
that disclosures were provided. They
may meet this duty by demonstrating
that they have established and
maintained procedures for providing
disclosures to every member entitled to
the disclosures under the timing rules
set forth in the regulation: in such cases
they must retain sample disclosures for
each account offered to members and
potential members. Samples of change
in terms notices would also need to be
retained. Credit unions are not required
to keep a copy of each disclosure
provided to every member and potential
member. The Board believes that
evidence that a credit union has
established procedures for providing
disclosures, has followed them, and has
retained sample disclosures will
establish compliance with this section.

Credit unions need not retain a copy
of each statement or periodic statement
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sent, as long as the specific information
on each statement (such as the fees,
dividends and annual percentage yield
earned) can be retrieved. Sufficient rate
and balance information must be
retained to enable examiners to verify
the dividends paid on an account. For
periodic statements and other
disclosures, the Board contemplates that
records may be stored by use of
microfiche, microfilm, magnetic tape, or
other methods capable of accurately
retaining and reproducing information.
The credit union need not retain
disclosures in hard copy, as long as it
retaing enough information to
reconstruct the required disclosures or
other records. Howsver, copies of all
printed advertisements and the text of
all advertisements conveyed by
electronic or broadcast media should be
retained. Logs of member requests for
disclosures are not required, as long as
procedures are maintained to ensure
rule compliance. :

Section 701.35—Share, Share Draft and
Share Certificate Accounts

This revision is adopted as proposed.
This secticn had been modified to
include cross-references to part 707 and
to Fart 740. The term “disclosures” was
deleted to reflect the supersedure of the
NCUA preemption in this area by TISA
and part 707. The phrase “time for
crediting of deposited funds" was
deleted to reflect the supersedure of the
NCUA preemption in this area by the
EFAA and Regulation CC. NCUA sought
comment regarding the interrelation of
the preemption afforded by § 701.35 on
share, share draft and share certificate
accounts for FCUs to the narrower
preemption permitted by TISA and
proposed part 707, The Board adopted
broad standards for part 707 preemption
of state laws. See supplement
information regarding § 707.1(d). The
Board believes that FCUs should be
afforded the broadest possible
protection in the area of share accounts,
while still respecting the prerogatives of
states in matters of local interest, and
therefore will also continue to use a
broad preemption standard for laws
contrary to the final revision of
§ 701.35(c). The Board also will
continue to abide by E.O. 12612 on
Federalism and relevant case law in
making any decisions in this area, and
intends to issue no blanket preemptions
of any state laws unless necessary.

Section 740.2—Accuracy of Advertising

This provision was adopted as
proposed. The first sentence of this
section has bean modified to add a
reference to § 707.8 on advertising. This
was done to eliminate possible

confusion created by an inconsistency
between §§ 707.8 and 740.2. FCUs and
FISCUs are subject to part 740 and the
proposed advertising requirements of
part 707, which is also mandatory for
FCUs and FISCUs. This cross reference
emphasizes that the truth in savings
advertising provisions of part 707 are
paramount.

Appendix A—Annual Percentage Yield
Calculation

Appendix A establishes the rules that
credit unions will use to calculate the
annual percentage yield on all credit
union accounts. These formulas apply
to both dividend-bearing and interest-
bearing accounts held by credit unions.
The appendix contains two main parts:
part I discusses the calculations for
advertisements and account disclosures,
and part II deals with annual percentage
yield earned statement calculations. The
Board is establishing only two annual
percentage yield formulas in part I: A
“general” formula that can be used for
all types of accounts and a “‘simple”
formula that can be used for those
accounts that have a maturity of one
year, or that have an unstated maturity.
The appendix provides several
examples to illustrate how these
formulas work. The appendix explains
the general rules and describes how
they should be applied in more
complicated accounts, such as stepped-
rate and tiered-rate accounts. If an
account has two types of features, such
as variable- and tiered-rates, all
applicable rules would have to be
followed. Part II contains two formulas:
A formula for calculating the annual
percentage yield earned on statements,
with no special rules for multiple rate
accounts, and a special formula for use
where a periodic statement is sent more
often than the period for which
dividends are compounded.

The appendix provides that the
annual percentage yield shall reflect
only dividends, and may not include
the value of any bonuses. Factoring in
the value of a bonus would add
significant complexity to the calculation
of the annual percentage yield. For
example, the value would have to be
established as well as when the
merchandise is provided to the member.
If a cash bonus is given, assumptions
would have to be made about whether
the bonus is deposited and whether
dividends are accrued on the sum. The
Board has chosen to follow the FRB in
this regard.

The annual percentage yield
calculation in part I also excludes any
amounts that are determined by
circumstances that may or may not
occur. For example, a credit union may

provide earnings to the member based
on changes in certain stock market
indicators (from the date an account is
opened to the date it matures oris
closed, for example) or on Consumer

_ Price Index or U.S. Treasury Bills

fluctuations. The annual percentage
yield for these and similar types of
accounts would exclude such potential
earnings. Similarly, if a credit union
chooses to pay .01% additional
dividends for each point scored in a
future sporting event, that potential
would not be reflected in the annual
percentage yield. No comments were
received regarding whether credit
unions offer these types of products. (To
the extent the credit union paid such
dividends on the account, the annual
percenitage yield earned on the account
statement would capture these
dividends.)

Comments received on appendix A
mainly concerned the perceived
difficulties in a pi{ing the appendix A
formulas to roll accounts. Since the
Board has banned rollback accounts in
the final rule, these comments are moot.

One commenter suggested disclosing
the dividend rate alone without the
APY, The Board believes this approach
is also counter to TISA’s purposes and
chooses not to adopt the suggestion. In
addition, seven commenters stated that
the FRB appendix A formulasin .
Regulation DD needed no amendment in
order to apply to dividend-bearing
accounts. The Board agrees with these
commenters and adopts most of
appendix A as proposed, except where
noted in this supplementary
information.

Part I. Annual Percentage Yield for
Account Disclosures and Advertising
Purposes

A. General Rules

In general, the annual percentage
yield reflects the relationship between
the amount of dividends to be earned by
the member for the term of the account
(including any compounding of
dividends) and the amount of principal
assumed to have been placed in the
account to earn that amount of
dividends. Credit unions would be
required to calculate the annual
percentage yield based on the actual
number of days in the term of the
account. If an account has an unstated
maturity, credit unions would calculate
the annual percentage yield based on an
assumed term of 365 days.

Some credit unions permit members
to withdraw accrued dividends from
term share accounts, for example, on a
monthly basis. The Board believes that
requiring different annual percentage
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vield calculations based on specific
member decisions about whether to
withdraw dividends or leave them in

the account until maturity would
significantly complicate compliance

with the regulation. Thus, if members
are permitted, but not required to
withdraw accrued dividends from term
share accounts, credit unions must
calculate the annual percentage yield
assuming the dividends are not
withdrawn from the account. If accrued
dividends must be withdrawn from an
account that compounds dividends (that
is, if a credit union does not permit a
member to leave accrued dividends in
the account) the annual percentage yield
calculation must reflect such a
requirement,

‘or term share accounts that are
offered in multiples of months, the
Board will permit credit unions to base
the number of days on either the actual
number of days during the applicable
period, or the number that would occur
for any actual sequence of that many
calendar months. For example, if a
credit union offers a six-month term
share certificate account, the credit
union could calculate the annual
percentage yield based on the number of
days in a particular six-month period, or
in any six-month period. The Board
believes this will minimize the need of
credit unions to recalculate the annual
percentage yield on an ongoing basis.
The Board requires, however, that credit
unions that choose to use this
permissive rule would have to use the
same number of days to calculate the
dividends figure used in the annual
percentage yield formula (where
“Dividends” are divided by
“Principal”). Thus, the credit union
with the six-month term share
certificate account above could base the
annual percentage yield calculation on
any number of days from 181 to 184,
since various six-month periods could
contain that range of days. If the credit
union chooses to use 181 days as the
"Days in Term,” it must also use 181
days to compute the “Dividends” figure
used in the formula. A credit union
would not be permitted to use 181 as
the “Days in Term” and use a
“Dividends” fi based on 183 days.
(The amount of dividends accrued
(earned, posted but unpaid) or paid and
credited by the credit union would have
to be based on the actual number of
days in the account due to the
requirement to pay dividends on the
principal in the account each day. See
§707.7 of the supplementary
information.)

A section has been added to the
appendix demonstrating that the APY is
affected by the frequency of

compounding. The amount of dividends
will be greater the more frequently
dividends are compounded for a given
nominal rate. Examples have been
added at the behest of commenters to
illustrate the point,

B. Stepped-Rate Accounts (Different
Rates Apply in Succeeding Periods)

For accounts with two or more
dividend rates applied in succeeding
periods (where the rates are known at
the time the account is opened), a credit
union shall assume each dividend rate
is in effect for the length of time
provided for in any share agreement.
This rule would apply to all accounts,
not only term share certificate accounts.

C. Variable-Rate Accounts

Variable-rate accounts with an
introductory premium or discount rate
must be treated like stepped-rate
accounts. That is, the calculation of the
annual percentage yield must reflect the
introductory dividend rate for the length
of time provided for in the share
contract, and the variable dividend rate
that (but for the introductory rate)
would have been in effect when the
account was opened or advertised for
the remainder of the 365-day year.

FRB commenters asked for guidance
on how to compute the annual
percentage yield for an introductory
premium or discount rate where the
variable dividend rate “that would have
been in effect” but for the premium or
discount is not tied to an index, or is not
otherwise known by the institution at
the time the account is advertised or
offered to a consumer.

The final rule addressed this
situation. If, after the introductory rate
ends, the succeeding variable rate will
be tied to an index, the index-based rate
in effect at the time the disclosure is
made must be used for the remainder of
the year. If the succeeding rate is not
tied to a index, the rate currently in
effect for existing members holding the
same account who are not receiving the
introductory dividend rate must be used
as the assumed rate for the remainder of
the year. If the succeeding rate is not
tied to an index and the “introductory”
rate is offered to both new and existing
member account holders with the same
account, the account is simply a
variable-rate account and the stepped-
rate rules would not apply.

D. Tiered-Rate Accounts (different rates
apply to specified balance levels)

Due to the nature of tiered-rate
accounts (in which the dividend rate
paid on the account is determined by
reference to specified balance levels),
the Board believes special rules are

required to enable members to compare
annual percentage yields for such
accounts.

The appendix sets out the two basic
methods of tiering used by credit unions
to calculate the dividends they will pay
on such accounts.

Tiering Method A. In the first method
(shown in the appendix as “Tiering
Method A"), a credit union pays the
applicable “tiered"” dividends rate on
the entire amount in the account. This
is also known as a “*hybrid” or
“plateau’ tiered-rate account. For
accounts of this type, credit unions
must state the annual percentage yield
that apf)lies to each balance tier. In the
example given in the appendix, this
results in three separate annual
percentage yields to be disclosed—one
for each tier. Other than the fact that
multiple annual percentage yields must
be stated for these types of accounts,
each annual percentage yield is
calculated according to the general rule
in the appendix.

Tiering Method B. In the second
method of calculating dividends on
tiered-rate accounts (shown in the
appendix as “Tiering Method B"), credit
unions do not pay the applicable tiered
dividends rate on the entire amount in
the account, but only on the portion of
the share account balance that falls
within each specified tier. This is also
known as the “pure” or “split-rate”
tiered-rate account. For credit unions
that compute dividends in this manner,
a mn%e;of annual percentage yields
must be provided for each tier, other
than for the first tier—to accurately
reflect how dividends are paid. The low
end of each range is figured on the
lowest balance in the tier and the hi
end is figured on the highest balance in
the tier. This approach requires an
assumed balance for the highest tier in
cases where the balance in the account
is not limited. The FRB concluded that
if an institution limited the maximum
balance on an account, that figure
should be used as the highest balance in
the highest tier. Thus, if the maximum
balance that can be on deposit in a
tiered-rate account is $100,000, credit
unions would use that number to figure
the annual percentage yield for the high
end of the tier. If the tiered account has
no maximum balance, however, the
credit union may assume any amount as
the maximum balance figure of a tiered-
rate account. The Board follows the FRB
approach,

Part II. Annual Percentage Yield Earned
for Statements

The annual percentage yield earned
calculation for the statement is similar
to that used for advertising and opening
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account disclosures. The annual
percentage yield earned is transaction
specific for the period over which
dividends are earned. Thus, the annual
percentage yield earned is an
annualized rate that reflects the
relationship between the amount of
dividends earned (accrued or paid and
credited) on the member’s account
during the statement or crediting period
and the average balance in the account
for the statement or crediting period. It
factors in the actual-number of days in
the statement or crediting period, as
well as the actual dividends and
principal. It uses the same basic general
formula as used in Part I, but reflects the
actual dividends earned (accrued or
paid and credited) and the average daily
balance over the period for which the
dividends were earned. See
supplementary information concerning
§ 707.6(a), rule when statement and
crediting periods vary.

A number of commenters raised the
problems presented when the statement
period does not coincide exactly with
the dividend accrual period. Several
commenters stated that they calculate
dividends using a calendar month rather
than the period covered by the
statement cycle. This poses a particular
problem when the average daily balance
method is used. For example, a periodic
statement might cover the period from
June 16 through July 15, and reflect
transactions that occurred during that
period. The credit union, however,
accrues dividends based on the average
daily balance in the account during the
month of June. The final rule provides
that credit unions that use an average
daily balance method and calculate
dividends for a period other than the
statement period must reflect on the
statement (iur the period during which
the dividends calculation period ends)
the dividends earned on the account
during that other period (and not during
the statement period). Furthermore, they
must base the annual percentage yield
earned on the balance information that
corresponds to the dividends earned.
For example, if a 3.50% dividend rate
(with daily compounding) is paid on an
average daily balance of $500 in June,
dividends of $1.44 are earned in June.
The annual percentage yield earned
would be 3.56%, based on the average
daily balance in the account during June
($500). If the periodic statement covers
June 16 through July 15, the credit
union would show the dividends earned
and the annual percentage yield earned
in June on that periodic statement.

Commenters also asked the Board to
address the situation in which a
monthly statement is issued, but
dividends are calculated on a quarterly

basis. For credit unions that use the
daily balance method, the final
regulation permits credit unions to
calculate the annual percentage yield
earned based on dividends earned for a
monthly or alternative period. For
instance, if a credit union calculates
dividends on the average daily balance
for the quarter, the average daily balance
cannot be determined when statements
are prepared for the first two months of
the quarter. Therefore, no dividends
earned or annual percentage yield
earned would be disclosed on the first
or second monthly statements. The
dividends earned for the quarter would
be shown on the statement for the third
month and the annual percentage yield
earned would be figured on the basis of
the quarter. The third example in Part
1l of appendix A of this part shows this
annual percentage yield earned
calculation.

The Board chose the FRB's approach
in adding a second APY Earned formula
in Part 11, i.e., a special formula for use
where a periodic statement is sent more
often than the period for which
dividends are compounded. (See FRB
Final Rule, 58 FR 15077.15079 (March
19, 1993.)) For credit unions that use the
daily balance method to accrue
dividends, if a periodic statement is sent
more frequently then the period for
which dividends are compounded, the
annual percentage yield earned could be
higher than the annual percentage yield
provided in advertisements and opening
account disclosures. This would be the
case, for example, when a credit union
uses the daily balance method of
accruing dividends and compounds
dividends annually, but provides
monthly periodic statements. If a credit
union pays a 5% dividend rate and
compounds annually, it would disclose
an annual percentage yield of 5.00% in
its advertisements and initial account
disclosures. However under the general
annual percentage yield earned formula
(See appendix A, Part IT, A), the credit
union would show $4.11 of dividends
accrued on $1,000 of principal on a
monthly periodic statement reflecting
30 days, and an annual percentage yield
earned of 5.12% on that statement.

Without the additional formule, the
concern is that members would be
confused or misled by the use of an
annual percentage yield earned figure
that is higher than the initially disclosed
annual percentage yield. The formula
must be used when a credit union uses
the daily balance method to accrue
dividends and when a periodic
statement is sent more often than the
period for which dividends are
compounded.

While the definitions that apply to the
general formula in appendixk A, Part 11
apply to the new formula as well, the
Board has added a definition of
“compounding” to the final rule. The
final rule defines “‘compounding” as the
number of days in each compounding
period. For example, quarterly
compounding is to be expressed as
91.25 days in the com&ounding period;
semiannual compounding is to be
expressed as 182.5; and annual
compoundiniis to be expressed as 365.

The Board has added an example of
the computation of an annual
percentage yield earned that uses the
special formula. Finally, the Board has
rearranged the format of this section in
appendix A of this part to reflect the
adogtion of the special formula.

The Board is aware that the FRB is
considering a proposed amendmaent to
Regulation DD which relates to the APY
formula and certificates of deposit
(CDs). The FRB has two concerns: (1)
For a multi-year CD that does not
compound interest, the formula
provides an APY that is less than the
interest rate; and (2) for CDs with
maturities less than one year, the
formula generates an APY that is greater
than the interest rate—even if interest is
not compounded. There are several
proposed alternatives under
consideration for addressing these
implementation concerns. NCUA will
monitor the FRB's resolution of these
issues and consider further action at s
later date. The Board is not inclined to
delay this final rule pending FRB
resolution of their amendment, nor does
the Board choose to act outside, and
without the benefit of, the FRB's
deliberative process and resolution
action.

Appendix B—Model Clauses and
Sample Forms

Appendix B contains model clauses
and sample forms intended for optional
use by credit unions to aid in
compliance with the disclosure
requirements of §§ 707.4 (account
disclosures), 707.5 (subsequent
disclosures) and 707.8 (advertisements),
Section 269(b) of TISA provides that
credit unions that use these clauses will
be in compliance with TISA's disclosure
provisions.

As discussed in the supplementary
information to § 707.3(a), both the
proposed and final rules provide for
flexibility in designing the format of the
disclosures, Credit unions can choose to
prepare a single document or brochure
that incorporates disclosures for all
accounts offered, or to prepare different
documents for each type of account.
Credit unions mey also use inserts to 2
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document, or fill in blanks to show
current rates, fees, or other terms.

[n the modsl clauses, words in
parentheses indicate the type of
disclosure a credit union should insert
in the space provided (for example, a
credit union might insert ‘“March 23,
1995" in the blank for a *‘(date)”
disclosure). Brackets and /" indicate
that a credit union must choose the
alternative that best describes its
practice (for example, “(daily balance/
average daily balance)").

The fifty-one comments received
regarding appendix B were technical in
nature. The majority of the comments
concerned the model disclosures on the
nature of dividends and roilback
accounts. As the final rule bans rollback
accounts, all references to rolibacks
have been deleted from the final version
of appendix B. The Board believes that
the model disclosures on the nature of
dividends are adequate as proposed,
and has not revised those disclosures.

One commenter requested a
simplification of the bonus disclosure.

owever, since the Board finds no
uniqueness based reasons for varying
the bonus disclosures, it declines to
make such simplification. One
commenter asked that fees be aggregated
by type and not itemized. As discussed
in the supplementary information to
§707.6(b)(3), this is not the approach

adopted by either the Board or the FRB.
Four commenters stated that the

signature card/membership application
of section B—4 of appendix B of this part
should not be used as an account
opening disclosure document. The
menters argued that the form could

reate liability problems for credit
inions in that a copy of the form might
not be given to members, as would be
required if it were a disclosure
document, and possible IRS Form 1099
issues with back-up withholding, and
other membership rights issues. The
Board understands these comments, but
believes that the decision whether to

se a signature card as a disclosure
document is one to be made by each
individual credit union, and not by the
Board. For this reason, section B—4 is
retained in the final appendix B to this
part,

One commenter stated that appendix
B was too confusing and complex to be
used. The Board notes that most of the
appendix B to part 707 is derived from
appendix B to Regulation DD, which
was studied and revised to put it into
plain English. The Board, too, has made
every attempt to use very basic language
in appendix B, but has simplified
language used wherever possible. One
commenter requested a revision to the
Standard FCU Bylaws. Such a request is

beyond the scope of this rulemaking and
under the Administrative Procedure Act
the Board may not act on such matters
at this time.

One commenter stated that the sample
term share (certificate) form, in section
B-5, did not include language regarding
nontransferability and nonnegotiability.
Contrary to the authority cited by the
commenter, FRB's Regulation D on
reserve requirements does not require
such terms on time deposit accounts,
such as term share accounts. 12 CFR
204.2(c)(2). Therefors, the Board leaves
the addition of such terms to the board
of directors of each credit union. This
same commenter stated that the notes in
appendix B to part 707 should not
contain referances to the NCUA
Accounting Manual for FCUs. This
commenter believed that such
references were confusing, limited to
FCUs in applicability, and did not refer
to a source of law, but only to a source
of guidancs, and that the source
documents were outmoded and poorly
drafted. The commenter had similar
statements on references to the NCUA
Standard FCU Bylaws and the NCUA
Rules and Regulations. As stated above,
the Board provides these references for
guidance only. In response to this
comment, the Board has made it clear
that such references are for guidance
only in the instructional notes to
appendix B. :

o Board further notes that the terms
suggested to be covered in item number
12 of sections B—6, B-7 and B-8, and
item number 16 of section B-9, of
appendix B, are recommendations only
and not TISA requirements. However,
the Board does strongly urge credit
unions to investigate with local legal
counsel or league counsel whether such
terms should be included in disclosures.
As is discussed in the supplementary
information of § 707.3(b), the
disclosures are to accurately reflect the
legal relationship between member and
credit union, and all terms disclosed
must be accurate and not misleading,
Similar arguments are noted by the
commenter for the disclosure of bylaw
information in item number 9 of
sections B-6, B-7 and B-8, and item
number 13 of section B-9 of appendix
B. The Board replies in like fashion for
bylaw disclosures as for contractual
disclosures. The Board believes that the
appendix B section notes, which act as
instructions for the model clauses and
sample forms, are more useful to credit
unions if they are more comprehensive
and thorough and provide adequate
background to understand the language
used and options available.

One commenter suggested that as
NCUA was the drafter of these

provisions, the Board should indemnify
any credit union incurring liability as a
result of the model clauses or sample
forms in appendix B to part 707. The
NCUA has carefully studied the model
clauses and sample forms, which are
mostly adopted from the appendix B to
Regulation DD. The Board is sceptical
that use of any of the language in
appendix B, used correctly, could cause
a credit union to incur liability.
Inasmuch as the regulation provides
that credit unions may use the forms
promulgated by the Board as a safe
harbor, the Board believes that it is
unlikely that a court would find such
usaie unacceptable.

The Board has revised appendix B to
clarify which of the model disclosures
are derived from TISA and the
regulation, and which come from other
sources, such as the NCUA Accounting
Manual for FCUs or the Standard FCU
Bylaws. The Board has also made some
other changes to appendix B, based
upon substantive changes that were
mads to the final rule.

Regulatory Procedures
Regulatory Flexibility Act

The Regulatory Flexibility Act
requires NCUA to prepare an economic
analysis describing any significant
economic impact a regulation may have
on a significant number of small credit
unions. For purposes of this analysis,
credit unions under $2 million In assets
will be considered small entities. As of
December 31, 1992, there were 4,379
such entities, with a total of $3,587.6
million in assets (an average asset size
of $0.8 million). These small entities
make up 35 percent of all credit unions,
but only one percent of all credit union
assets,

This regulation is being promulgated
becauss it is mandated by TISA.
Furthermore, the NCUA Board has
determined that the rule is necessary to
implement TISA and Congressional
intent that members/consumers should
receive clear information about how
dividends/interest are paid by various
institutions so that they may make
informed choices about where to place
their funds.

Under the final rule, all credit unions
will be required to disclose the exact
terms and conditions of their accounts
and dividend and interest calculation
methods. These disclosures are to be
made in writing to members or
prospective members at the time of
inquiry, and to existing members under
three circumstances: (1) When they are
considering opening an account or
changing one; (2) when the credit union
changes the terms of an existing
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account; and (3) when the member
receives a “‘periodic statement” of
account(s). “Periodic” is defined as at
least quarterly, The periodic statement
must include the annual percentage
yield earned on all the funds in the
account for the entire time that they
remain there.

Many credit unions already distribute
written disclosures. For small credit
unions, these tend to be printed with
imbedded blanks, so that volatile
information such as rates can be written
in by hand at the time the disclosure is
given. The third circumstance is
expected to be the most burdensome,
because it will take some calculation
expertise that may not be readily
available in credit unions had in the
past calculated and paid dividends
based on the lowest balance during a
period, whether on a rollback account or
a pure low balance account.

CUA conducted a survey of 337
credit unions statistically representative
of all credit unions, and how they pay
dividends, in order to understand and
estimate the effects of the proposed rule.
NCUA found that small credit unions
are very likely to have no other kind of
account besides “‘regular shares”, in
effect passbook or savings accounts, for
which no periodic statement is
necessary. In the sample survey, of the
100 small credit unions, only 4 percent
have the second most common kind of
account=share drafts (checking
accounts)—compared to 54 percent of
the larger credit unions, which offer that
kind of account. The data suggest that
smaller credit unions will have a
minimal burden if their statements are
issued less frequently than on a
quarterly basis.

The Regulatory Flexibility Act lists
three items that the final analysis must
address. (See, 5 U.S.C. 604(a).) The first
of these items (“a succinct statement of
the need for, and the objectives of, the
rule”) is discussed in sections I, II and
IV of this supplementary information.
The second item (“‘a summary of the
issues raised by the public comments in
response to the initial regulatory
flexibility analysis, a summary of the
assessment of the agency of such issues
and a statement of any changes made in
the proposed rule as a result of such
comments”’) is discussed in the
supplementary information on
§707.7(c), and below.

In its initial regulatory flexibility
analysis, the Board solicited comments
on how to establish a performance
standard or otherwise ease the burden
on small entities. The Board also asked
(see section II of supplementary
information to proposed rule, 57 FR
56686, 56687, November 30, 1992) how

to reduce the regulation’s burden on
credit unions in general. The Board also
requested comments on whether small
credit unions should be given an
exemption from the rule. In addition,
the Board asked, in connection with
§707.7 of the proposed rule, how to
handle small, noncomputerized credit
unions that offer low balance accounts,
See 57 FR 56705.

The comments clearly indicated that
the regulation will impose a substantial
financial burden on all credit unions,
and especially on small entities. As a
result of comments received, the Board
has simplified and reduced the
disclosures required under § 707.3(e)
(oral responses to inquiries), § 707.4
(account disclosures), § 707.6 (statement
disclosures), and § 707.8 (advertising
disclosures). The Board has also made
changes throughout the rule to
accommodate current credit union
practices. The specific changes and the
reasons for each are discussed in the
supplementary information to this final
regulation, Also as a result of comments
received, the Board attempted to find an
alternative that would satisfy the
requirements of TISA while reducing
the burden on small credit unions. The
Board’s efforts in that area are discussed
below.

The third item that the Board must
include in its final regulatory flexibility
analysis is “a description of each of the
significant alternatives.to the rule
consistent with the stated objectives of
applicable statutes and designed to
minimize any significant economic
impact on small entities which was
considered by the agency, and a
statement of the reason why each one of
such alternatives was rejected.” As
noted above, the Board specifically
sought comments on alternative
treatment of small credit unions.
Although some commenters thought
that small credit unions should be
subject to the same requirements as all
others under the rule, a majority of
commenters asked that small credit
unions be given some type of exemption
or that the burden on them be reduced
in some way. The Board weighed
various alternatives in an attempt to
reduce the burden on small credit
unions. The alternatives considered by
the Board included exempting small
credit unions from the entire regulation;
exempting them from the requirement
that periodic statements show the
annual percentage yield earned;
permitting small credit unions to
continue offering rollback and/or low
balance accounts; and delaying the
regulation’s effective date for small
credit unions.

The Board ultimately decided againg
adopting any of these alternatives,
because all of them are inconsistent
with the purpose and explicit languags
of TISA. The Board does not believe thy
the statute’s requirements and objectivg
can be met if some credit unions are
exempted from the regulation (or
portions thereof) or allowed to continys
practices that the statute bans.

Paperwork Reduction Act

The Paperwork Reduction Act
requires NCUA to obtain approval from
the Office of Management and Budget
for any new recordkeeping or reporting
requirements. The Board is currently
preparing this application, and will
publish the required information for
public comment in the Federal Register
at a later date.

Executive Order 12612

Executive Order 12612 requires
NCUA to consider the effect of its
actions on state interests. It states that:
Federal action limiting the
policymaking discretion of the states
should be taken only where
constitutional authority for the action is
clear and certain and the national
activity is necessitated by the presencs
of a problem of national scope. The
authority of the NCUA to regulate
FISCUs and NICUs under TISA is clear.
Furthermore, as Congress has found, the
problems of inconsistent disclosures,
consumer confusion and the inability of
consumers to make meaningful
comparisons among financial
institutions, including credit unions, are
problems of national scope. Moreover,
TISA, as discussed in the
supplementary information, requires
that NCUA issue a lation for all

. credit unions and includes specific

language preempting inconsistent state
laws.

With all of this in mind, the NCUA
Board, pursuant to Executive Order
12612, has determined that this rule
may have an occasional direct effect on
the states, on the relationship between
the national government and the states,
or on the distribution of power and
responsibilities among the various
levels of government. Further, the rule
may supersede provisions of state laws,

lations or approvsls.

ince the rule might lead to conflicts
between the NCUA and state credit
union regulators on occasion, the Board
requested comments on means and
methods to eliminate, or at least limit,
potential conflicts in this area. The
Board specifically sought
recommendations on the potential use
of delegated authority, cooperative
decisionmaking responsibilities,
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certification processes of federal
standards, adoption of comparable
programs by states requesting an
exemption for their regulated credit
unions, or other ways of meeting the
intent of the Executive Order. The Board
also requested comments from the state
credit union regulators. No comments
were received on the specific issues
raised by this section of the
supplementary information. Although
the Board considered comments
submitted on other issues, such as
preemption, in Making its assessment
under Executive Order 12612, none of
those comments offered a workable
means of eliminating conflicts between
the federal and state governments while
carrying out the mandates of TISA. As
discussed above, the Board’s action is
promulgating this final rule is required
by Congress, and intended by Congress
to address a problem of national scope.
The regulation carries out a
Congressional mandats. To the extent
that the rule has adverse affects on state
laws, those effects are the direct result
of Congressional action. In the Board’s
opinion, the Congressional mandate and
the need for the regulation outweigh the
possible adverse effect on state powers.
Therefore, the Board believes that the
standards set forth in the Executive
Order have been met.

By the National Credit Union
Administration Board on September 9, 1993.
Becky Baker,

Secretary of the Board.

For the reasons set forth in the
Preamble, pursuant to authority granted
in Section 272 of the Truth in Savings
Act (12 U.S.C. 4311), the Board is
adding a new regulation in 12 CFR part
707, and amending 12 CFR 701.35 and
12 CFR 740.2.

List of Subjects
12 CFR Part 701
Credit unions, Reporting and
recordkeeping requirements.
12 CFR Part 707
Advertising, Credit unions, Consumer

protection, Interest, Interest rates, Truth
in Savings

12 CFR Part 740

_Advertising, Bank deposit insurance,
Credit unions, Reporting and
recordkeeping requirements.

PART 701—ORGANIZATION AND

OPERATIONS OF FEDERAL CREDIT
UNIONS

_ 1. The authority citation for part 701
is revised to read as follows:

Authority: 12 U.S.C. 1752(5), 1755, 1756,
1757, 1759, 1761a, 1761b, 1766, 1767, 1782,
1784, 1787, 1789 and Public Law 101-73.
Section 701.6 is also authorized by 31 U.S.C.
3717. Section 701.31 is also authorized by 15
U.S.C. 1601, et seq., 42 U.S.C. 1981 and 42
U.S.C. 3601-3610.

Section 701.35 is also authorized by 12
U.S.C. 43114312,

2. Section 701.35 is amended by
revising paragraph (c) to read as follows:

§701.35 Share, share draft and share
certificate accounts.
- - * * -

(c) A Federal credit union may,
consistent with this section, parts 707

and 740 of this subchapter, other federal

law, and its contractual obligations,
determine the types of fees or charges
and other matters affecting the opening,
maintaining and closing of a share,
share draft or share certificate account.
State laws regulating such activities are
not applicable to federal credit unions.

= - = *

3. Part 707 is added to read as follows:

PART 707—TRUTH IN SAVINGS

Sec.

707.1 Authority, purpose, coverage and
effect on state laws.

707.2 Definitions.

707.3 General disclosure requirements.

707.4 Account disclosures.

707.5 Subsequent disclosures.

707.6 Statement disclosures.

707.7 Payment of dividends.

707.8 Advertising,

707.9 Enforcement and record retention.

Appendix A to Part 707—Annual Percentage
Yield Calculation

Appendix B to Part 707—Mode! Clauses and
Sample Forms

Authority: 12 U.S.C. 4311.

§707.1 Authority, purpose, coverage and
effect on state laws.

(a) Authority. This part is issued by
the National Credit Union
Administration Board to implement the
Truth in Savings Act of 1991 (TISA),
contained in the Federal Deposit
Insurance Corporation Improvement Act
of 1991 (12 U.S.C. 4301 et seq., Public
Law No. 102-242, 105 Stat. 2236).

(b) Purpose. The purpose of this part
is to enable credit union members and
potential members to make informed
decisions about accounts at credit
unions. This part requires credit unions
to provide disclosures so that members
and potential members can make
meaningful comparisons among credit
unions and depository institutions.

(c) Coverage. This part applies to all
credit unions whose accounts are either

" insured by, or eligible to be insured by,

the National Credit Union Share

Insurance Fund, except for any credit
union that has been designated as a
corporate credit union by the National
Credit Union Administration. In
addition, the advertising rules in § 707.8
apply to any person who advertises an
account offered by a credit union,
including any person who solicits any
amount from any other person for
lacement in a credit union.

(d) Effect on state laws. State law
requirements that are inconsistent with
the requirements of the TISA and this
part are preempted to the extent of the
inconsistency.

§707.2 Definitions.

For purposes of this part, the
following definitions apply:

{a) Account means a share or deposit
account at a credit union held by or
offered to a member or potential
member. It includes, but is not limited
to, accounts such as share, share draft,
checking and term share accounts. For
purposes of the advertising regulations
in § 707.8, the term also includes an
account at a credit union that is held by
or offered by a share or deposit broker.
The term does not include an existing
account held by an unincorporated
nonbusiness association of natural
persons prior to January 1, 1995, unless
the association notifies the credit union
that it meets the definition of “member”
set forth in paragraph (q) of this section.

(b) Advertisement means a
commercial message, appearing in any
medium, that promotes directly or
indirectly the availability of, or a
deposit in, an account.

c) Annual percentage yield means a
percentage rate reflecting the total
amount of dividends paid on an
account, based on the dividend rate and
the frequency of compounding for a
365-day period and calculated
according to the rules in appendix A of
this part.

(deverage daily balance method
means the application of a periodic rate
to the average daily balance in the
account for the period. The average
daily balance is determined by adding
the full amount of principal in the
account for each day of the period and
dividing that figure by the number of
days in the period.

e) Board means the National Credit
Union Administration Board.

{f) Bonus means a premium, gift,
award, or other consideration worth
more than $10 (whether in the form of
cash, credit, merchandise, or any
equivalent) given or offered to a member
during a year in exchange for opening,
maintaining, or renewing an account, or
increasing an account balance. The term
does not include dividends, other
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consideration worth $10 or less given
during a year, the waiver or reduction
of a fee, the absorption of expenses,
non-dividend membership benefits, or
extraordinary dividends.

(g) Credit union means a federal or
state-chartered credit-union that is
either insured by, or is eligible to apply
for insurance from, the National Credit
Union Share Insurance Fund.

(h) Daily balance method means the
application of a daily periodic rate to
the full amount of principal in the
account each day.

(i) Dividend and dividends mean any
declared or prospective earnings on a
member’s shares in a credit union to be
paid to a member or to the member’s
account, For purposes of this part, the:
term does not include the payment of a
bonus or other consideration worth $10
or less given during a year, the waiver
or reduction of a fee, the absorption of
expenses, non-dividend membership
benefits, or extraordinary dividends. -

(j) Dividend declaration date means
the date that the board of directors of a
credit union declares a dividend for the
preceding dividend period.

(k) Dividend period means the span of
time established by the board of
directors of a credit union by the end of
which shares in a member account earn
dividend credit. The dividend period
may be different for each type of
account.

(1) Dividend rate means the declared
or prospective annual dividend rate
paid on an account, which does not
reflect compounding. For purposes of
the account disclosures in
§ 707.4(b)(1)(i), the rate may, but need
not, be referred to as the “‘annual
percentage rate” in addition to being
referred to as the “dividend rate,”

(m) Extraordinary dividends means a
nonrepetitive dividend paid at an
irregular time from funds legally
available for such distribution.

(n) Fixed-rate account means an
account that is not a variable rate
account as defined in paragraph (z) of
this section.

(o) Grace period means a period
following the maturity of an
automatically renewing term share
account during which the member may
withdraw funds without being assessed
a penalty.

(p) Interest means any payment to a
member or to a member’s account for
the use of funds in a nondividend-
bearing account at a state-chartered
credit union offered pursuant to state
law, calculated by application of a
periodic rate to the balance, For
purposes of this regulation, the term
does not include the payment of a bonus
or other consideration worth $10 or less

given during a year, the waiver or
reduction of a fee, the absorption of
expenses, non-dividend membership
benefits, or extraordinary dividends.
Except as is specifically otherwise
provided in this part, in the case of an
interest-bearing account held in or
offered by a state-chartered credit union
pursuant to state law, the word
“interest” shall be substituted for all
references to “dividend"" or ‘dividends”
in this part.

(q) Member means:

(?) A natural person member of the
credit union (or an unincorporated
nonbusiness association of such
persons) who holds an account
primarily for personal, family, or
household purposes;

(2) A natural person nonmember (or
an unincorporated nonbusiness
association of such persons) who holds
an account primarily for personal,
family, or household purposes, either
jointly with a natural person member or
in a credit union designated as a low-
income credit union, or to whom such
an account is offered; and

(3) A natural person nonmember who
holds a dsposit account in a state-
chartered credit union pursuant to state
law, or to whom such deposit account
is offered.

The term also includes an
unincorporated nonbusiness association
of natural person members. The term
does not include a natural person who
holds an account for another in a
professional capacity.

(r) Nondividend membership benefits
means any property or service provided
by a credit union to its members, the
nature of which makes its valuation
unreasonable and administratively
impracticable,

(Is)) Passbook account means an
account in which the member retains a
book or other document in which the
credit union records transactions on the
account.

(t) Periodic statement means a
statement setting forth information
about an account (other than a term
share account or passbook account) that
is provided to a member on a regular
basis four or more times a year.

(u) Potential member means a natural
person within the credit union's field of
membership (or an unincorporated
nonbusiness association of such
persons) or otherwise eligible to become
a member as defined in paragraph (q) of
this section. y

(v) State means a state, the District of
Columbia, the Commonwealth of Puerto
Rico, and any territory or possession of
the United States.

(w) Stepped-rate account means an
account that has two or more dividend

rates that take effect in succeeding
periods and are known when the
account is opened. ,

(x) Term share account means any
share certificate, interest-bearing
certificate of deposit account, or other
account with a maturity of at least seven
days in which the member generally
does not have a right to make
withdrawals for six days after the
account is opened, unless the account is
subject to an early withdrawal penalty
of at least seven days’ dividends on
amounts withdrawn, offered by a credit
union to a member or potential member,

(y) Tiered-rate account means an
account that has two or more dividend
rates that are applicable to specified
balance levels.

(z) Variable-rate account means a
share, share draft, checking, or term
share account in which the simple
dividend rate may change after the
account is opened, unless the credit
union contracts to give at least thirty
days advance written notice of rate
decreases.

§707.3 General disclosure requirements,

(a) Form, Credit unions shall make the
disclosures requirad by §§ 707.4 through
707.6, as applicable, clearly and
conspicuously in writing and in a form
that the member or potential member
may keep. Disclosures for each account
offered by a credit union may be
presented separately or they may be
combined with disclosures for the credit
union’s other accounts, as long as it is
clear which disclosures are applicable
to the member's account.

(b) General. The disclosures shall
reflect the terms of the legal obligation
between the member and the credit
union. Disclosureg may be made in
languages other than English, provided
the disclosures are available in English
upon request.

(c) Relation to Regulation E (12 CFR
part 205). Disclosures required by and
provided in accordance with the
Electronic Fund Transfer Act (15 U.S.C.
1601) and its implementing Regulation
E (12 CFR part 205) that are also
required by this part may be substituted
for the disclosures required by this pert.

(d) Multiple members. If an account is
held by more than one member,
disclosures may be made to any one of
the members.

(e) Oral responses to inguiries. In an
oral response to a member or potential
member’s inquiry about dividend rates
payable on its accounts, the credit union
shall state the annual percentage yield.
The dividend rate may be stated in
addition to the annual percentage yield.
No other rate may be stated. In stating
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1 dividend rate and annual percentage
vield, a credit union shall:

" (1) For dividend-bearing accounts
other than term share accounts, specify
s dividend rate and annual percentage
vield as of the last dividend declaration
dste. In the event that disclosures of a
dividend rate and annual percentage
vield as of the last dividend declaration
date might be inaccurate because of
known or contemplated dividend rate
changes, the credit union may disclose
the prospective dividend rate and
prospective annual percentage yield.
Such prospective dividend rate and
prospective annual percentage yield
may be disclosed either in lisu of, or in
addition to, the dividend rate and
annual percentage yield as of the last
dividend declaration date.

(2) For interest-bearing accounts and
for dividend-bearing term share
accounts, specify an interest (dividend)
rate and annual percentage yield that
were offered within the most recent -
seven calendar days; state that the rate
and yield are accurate as of an identified
date; and provide a telephone number
members may call to obtain current rate
information,

() Rounding and accuracy rules for
rates and yields—(1) Rounding. The
annual percentage yield, the annual
percentage yield earned, and the
dividend rate shall be rounded to the
nearest one-hundredth of one
percentage point (.01%) and expressed
to two decimal places. For account
disclosures, the dividend rate may be
expressed to more than two decimal

laces.
: (2) Accuracy. The annual percentage
yield (and the annual percentage yield
earned) will be considered accurate if
not more than one-twentieth of one
percentage point (,05%) above or below
the annual percentage yield (and the
annual percentage yield earned)
determined in accordance with the rules
in Appendix A of this part.

§707.4 Account disclosures.

(a) Delivery of account disclosures—
(1) Account opening. The credit union
shall provide the accpunt disclosures to
the member or potential member before
&n account is opened or a service is
provided, whichever is earlier. A credit
union is deemed to have provided a
service when a fee required to be
disclosed is assessed. If the member is
not present at the credit union when the
éccount is opened or a service is
provided and has not already received
the disclosures, the credit union shall
mail or deliver the disclosures no later
than twenty calendar days after the
account is opened or the service is
provided, whichever is earlier.

(2) Requests. (i) A credit union shall
provide the account disclosures to any
member or potential member upon
request. A credit union may provide the
account disclosures to nonmembers in
its sole discretion. If the member is not
present at the credit union when the
request is made, the credit union shall
mail or deliver the disclosures within a
reasonable time after it receives the
request.

ii) In providing disclosures upon
request, the credit union may:
A) Specify rates as follows:

(1) For dividend-bearing accounts
other than term share accounts, specify
a dividend rate and annual percentage
yield as of the last dividend declaration
date. In the event that disclosures of a
dividend rate and annual percentage
yield as of the last dividend declaration
date might be inaccurate because of
known or contemplated dividend rate
changes, the credit union may disclose
the prospective dividend rate and
prospective annual percentage yield.
Such prospective dividend rate and
prospective annual percentage yield
may be disclosed either in lieu of, or in
addition to, the dividend rate and
annual percentage yield as of the last
dividend declaration date.

(2) For interest bearing accounts and
for dividend-bearing term share
accounts, specify an interest rate and
annual percentage yield that were
offered within the most recent seven
calendar days; state that the rate and
yield are accurate as of an identified
date; and provide a telephone number
members may call to obtain current rate
information; and

(B) State the maturity of a term share
account as either a term or a date.

(b) Content of account disclosures.
Account disclosures shall include the
following, as applicable:

(1) Rate information.—(i) Annual
percentage yield and dividend rate. (A)
For interest-bearing accounts and for
dividend-bearing term share accounts,
the “‘annual percentage yield" and the
“interest rate” (‘‘dividend rate”), using
those terms, and for fixed-rate accounts
the period of time the interest
(dividend) rate will be in effect.

(B) For dividend-bearing accounts
other than term share accounts, a credit
union shall specify a dividend rate and
annual percentage yield (using those
terms) as of the last dividend
declaration date. In the event that
disclosures of a dividend rate and
annual percentage yield as of the last
dividend declaration date might be
inaccurate because of known or
contemplated dividend rate changes, the
credit union may disclose the
prospective dividend rate and

prospective annual percentage yield.
Such prospective dividend rate and
prospective annual percentage yield
may be disclosed either in lieu of, or in
addition to, the dividend rate and
annual percentage yield as of the last
dividend declaration date.

(ii) Variable rates. For variable-rate
accounts:

(A) The fact that the dividend rate and
annual percentage yield may change;

(B) How the dividend rate is
determined;

(C) The frequency with which the
dividend rate may change; and

(D) Any limitation on the amount the
dividend rate may change.

(2) Compounding and crediting.—{i)
Frequency. The frequency with which
dividends are compounded and
credited, and the dividend period for
dividend-bearing accounts.

(ii) Effect of closing an account. If
members will forfeit dividends if they
close an account before accrued
dividends are credited, a statement that
the dividends will not be paid in such
cases.

(3) Balance information.—{i)
Minimum balance requirements. Any
minimum balance required to:

(A) Open the account;

(B) Avoid the imposition of a fee; or

(C) Obtain the annual percentage
yield disclosed.

Except for the balance to open the -
account, the disclosure shall state how
the balance is determined for these
purposes.

(ii) Balance computation method. An
explanation of the balance computation
method specified in § 707.7, used to
calculate dividends on the account.

(iii) When dividends begin to accrue.
A statement of when dividends begin to
accrue on noncash deposits.

(4) Fees. The amount of any fee that
may be imposed in connection with the
account (or an explanation of how the
fee will be determined) and the
conditions under which the fee may be
imposed.

(5) Transaction limitations. Any
limitations on the number or dollar
amount of withdrawals or deposits.

(6) Features of term share accounts.
For term share accounts:

(i) Time requirements. The maturity
date.

(ii) Early withdrawal penalties. A
statement that a penalty will be imposed
for early withdrawal, how it is
calculated, and the conditions for its
assessment,

(iii) Withdrawal of dividends prior to
maturity. If compounding occurs and
dividends may be withdrawn prior to
maturitya statement that the annual
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percentage yield assumes dividends
remain in the account until maturity
and that a withdrawal will reduce
earnings.

(iv) g:newal policies. A statement of
whether or not the account will renew
automatically at maturity. If it will, a
statement of whether or not a grace
})eriod will be provided and, if so, the
ength of that period must be stated. If
the account will not renew
automatically, a statement of whether
dividends will be paid after maturity if
the member does not renew the account
must be stated.

(7) Bonuses. The amount or type of
any bonus, when the bonus will be
provided, and any minimum balance
and time requirements to obtain the
bonus.

(8) Nature of dividends. For accounts
earning dividends, other than term
share accounts, a statement that
dividends are paid from current income
and available earnings, after required
transfers to reserves at the end of a
dividend period.

(c) Notice to existing account
holders—(1) Notice of availability of
disclosures. Credit unions shall provide
a notice to members who receive
periodic statements and who hold
existing accounts of the type offered b
the credit union on January 1, 1995. The
notice shall be included on or with the
first periodic statement sent after
January 1, 1995 (or on or with the first
periodic statement for a statement cycle
beginning on or after that date). The
notice shall state that the members may
request account disclosures containing
terms, fees, and rate information for the
account, In responding to such a
request, credit unions shall provide
disclosures in accordance with
paragraph (a)(2) of this section.

(2) A}:ernative to notice. As an
alternative to the notice described in
paragraph (c)(1) of this section, credit
unions may provide account disclosures
to members. The disclosures may be
provided either with a periodic
statement or separately, but must be
sent na later than when the periodic
statement described in peragraph (c)(1)
of this section is sent.

§707.5 Subsequent disciosures.

(a) Change in terms—(1) Advance
notice required. A credit union shall
give advance notice to affected members
of any change in a term required to be
disclosed under § 707.4(b), if the change
may reduce the annual percentage yield
or adversely affect the member. The
notice shall include the effective date of
the change. The notice shall be mailed
or delivered at least 30 calendar days
before the effective date of the change.

(2) No notice required. No notice
under this section is required for:

(i) Variable-rate changes. Changes in
the dividend rate and corresponding
changes in the annual percentage yield
in variable-rate accounts. .

(ii) Share draft and check printing
fees. Changes in fees for check printing.

(iii) Short-term term share accounts.
Changes in any term for term share
accounts with maturities of one month
or less.

(b) Notice before maturity for term
share accounts longer than one month
that renew automatically. For term
share accounts with a maturity longer
than one month that renew
automatically at maturity, credit unions
shall provide the disclosures described
below before maturity. The disclosures
shall be mailed or delivered at least 30
calendar days before maturity of the
existing account. Alternatively, tha
disclosures may be mailed or delivered
at least 20 calendar days before the end
of the grace period on the existing
account, provided a grace period of at
least five calendar days is allowed.

(1) Maturities of longer than one year.
If the maturity is longer than one year,
the credit union shall provide account
disclosures set forth in § 707.4(b) for the
new account, along with the date the
existing account matures. If the
dividend rate and annual percentage
yield that will be paid for the new
account are unknown when disclosures
are provided, the credit union shall state
that those rates have not yet been
determined, the date when they will be
determined, and a telephone number
members may call to obtain the
dividend rate and the annual percentage
yield that will be paid for the new
account.

(2) Maturities of one year or less but
longer than one month. If the maturity
is one year or less but longer than one
month, the credit union shall either:

(i) Provide disclosures as set forth in
paragraph (b)(1) of this section; or

(ii) Disclose to the member:

(A) The date the existing account
matures and the new maturity date if
the account is renewed;

(B) The dividend rate and the annual
percentage yield for the new account if
they are known (or that those rates have
not yet been determined, the date when
they will be determined, and &
telephone number the member may call
to obtain the dividend rate and the
annual percentage yield that will be
paid for the new account);and

(C) Any difference in the terms of the
new account as compared to the terms
required to be disclosed under
§ 707.4(b) for the existing account.

(c) Notice for term share accounts one
month or less that renew automaticelly
For term share accounts with a maturity
one month or less that renew
automatically at maturity, credit unions
shall disclose any difference in the
terms of the new account as compared
to the terms required to be disclosed
under § 707.4(b) for the existing
account, other than a change in the
dividend rate and corresponding change
in the annual percentage yield. The
notice shall be mailed or delivered
within a reasonable time after the
renewal.

(d) Notice before maturity for term
share accounts longer than one year
that do not renew automatically. For
term share accounts with a maturity
longer than one year that do not renew
automatically at maturity, credit unions
shall disclose to members the maturity
date and whether dividends will be paid
after maturity. The disclosures shall bs
mailed or delivered at least 10 calendar
days before maturity of the existing
account.

§707.6 Statement disclosures.

(a) Rule when statement and crediting
periods vary. In making the disclosures
described in paragraph (b) of this
saction, credit unions that calculate and
credit dividends for a period other than
the statement period, such as the
dividend period, may calculate and
disclose the annual percentage yield
earned and amount of dividends earned
based on that period rather than the
statement period. The information in
paragraph (b)(4) shall be stated for that
period as well as for the statement
period.

(b) Statement disclosures. If a credit
union mails or delivers a periodic
statement, the statement shall include
the following disclosures:

(1) Annual percentage yield earned.
The “‘annual percentage yield earned,”
using that term as calculated according
to the rules in appendix A of this part

(2) Amount of dividends. The dollar
amount of dividends earned (accrued or
paid and credited) on the account. The
dollar amount of any extraordinary
dividends earned during the statement
period shall be shown as a separate
figure.

(3) Fees imposed. Fees required to be
disclosed under § 707.4(b){4) of this part
and imposed on the account during the
statement period, The dollar amounts of
the fees shall be itemized by type and
dollar amounts,

(4) Length of period. The total number
of days in the statement period, or the
beginning and ending dates of the
period. :
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§707.7 Payment of dividends.

(a) Permissible methods—(1) Balance
on which dividends are calculated.
credit unions shall calculate dividends
on the full amount of principal in an
account for each day by use of either the
daily balance method or the average
daily balance method. Credit unions
shall calculate dividends by use of a
daily rate of at least Y3es of the dividend
rate. In‘a leap year a daily rate of Vass
of the dividend rate may be used.

(2) Determination of minimum
balance to earn dividends. A credit
union shall use the same method to
determine any minimum balance
required to earn'dividends as it uses to
determine the balance on which
dividends are calculated. A credit union
may use an additional method that is
unequivocally beneficial to the member.

(b) Compounding and crediting
policies. This section does not require
credit unions to compound or credit
dividends at any particular frequency.

(c) Date dividends begin to accrue.
Dividends shall begin to accrue not later
than the day specified in section 606 of
the Expedited Funds Availability Act
(12 U.S.C. 4005) and implementing
Regulation CC (12 CFR part 229).
Dividends shall accrue on funds until
the day funds are withdrawn.

§707.8 Advertising.

(a) Misleading or inaccurate
advertisements. An advertisement shall
not be misleading or inaccurate and
shall not misrepresent a credit union's
account contract. An advertisement
shall not refer to or describe an account
as “free” or “no cost” (or contain a
similar term) if any maintenance or
activity fee may be imposed on the
account. The word “profit”’ shall not be
used in referring to interest paid on an
account.

(b) Permissible rates. If an
advertisement states a rate of return, it
shall state the rate as an *‘annual
percentage yield,” using that term. (The
abbreviation “APY” may be used
provided the term “annual percentage
yield” is stated at least once in the
advertisement.) The advertisement shall
not state any other rate, except that the
“dividend rate,” using that term, may be
stated in conjunction with, but not more
conspicuously than, the annual
percentage yield to which it relates.

(c) When additional disclosures are
required. Except as provided in
paragraph (e) of this section, if the
annual percentage yield is stated in an
advertisement, the advertisement shall
state the following information, to the
extent applicable, clearly and
conspicuously:

(1) Variable rates. For variable-rate
accounts, a statement that the rate may
change after the account is opened.

(2) Time annual percentage yield is
offered. For interest-bearing accounts -
and dividend-bearing term share
accounts, the period of time the annual
percentage yield will be offered, or a
statement that the annual percentage
yield is accurate as of a specified date.
For dividend-bearing accounts other
than term share accounts, a statement
that the annual percentage yield is
accurate as of the last dividend
declaration date. In the event that
disclosure of an annual percentage yield
as of the last dividend declaration date
might be inaccurate because of known
or contemplated dividend rate changes,
the credit union may disclose the
prospective annual percentage yield.
Such prospective annual percentage
yield may be disclosed either in lieu of,
or in addition to, the dividend rate and
annual percentage yield as of the last
dividend declaration date.

(3) Minimum balance. The minimum-
balance required to earn the advertised
annual percentage yield. For tiered-rate
accounts, the minimum balance
required for each tier shall be stated in
close proximity and with equal
prominence to the applicable annual
percentage yield.

(4) Minimum opening deposit. The
minimum deposit required to open the
account, if it is greater than the
minimum balance necessary to earn the
advertised annual percentage yield.

(5) Effect of fees. A statement that fees
or other conditions could reduce the
earnings on the account.

(6) Features of term share accounts.
For term share accounts:

(i) Time requirements. The term of the
account.

(ii) Early withdrawal penalties. A
statement that a penalty will or may be
imposed for early withdrawal.

d) Bonuses. Except as provided in
paragraph (e) of this section, if a bonus
is stated in an advertisement, the
advertisement shall state the following
information, to the extent applicable,
clearly and conspicuously:

(1) The “annual percentage yield,”
using that term;

(2) The time requirements to obtain
the bonus;

(3) The minimum balance required to
obtain the bonus;

(4) The minimum balance required to
open the account, if it is greater than the
minimum balance necessary to obtain
the bonus; and

(5) When the bonus will be provided.

(e) Exemption for certain
advertisements— (1) Certain media. If
an advertisement is made through one

of the following media, it need not
contain the information in paragraphs
(c)(1), (c)(2), (c)(4), (c)(5), (c)(B)(ii), (d)(4)
and (d)(5) of this section:

(i) Broadcast or electronic media, such
as television or radio;

(ii) Outdoor media, such as billboards;
or

(iii) Telephone response machines.

(2) Indoor signs. (i) Signs inside the
premises of a credit union (or the
premises of a share or deposit broker)
are not subject to paragraphs (b), (c), (d)
or (e)(1) of this section unless they face
outside the premises and can reasonably
be viewed by a member only from
outside the premises.

(ii) If a sign exempted by paragraph
(e)(2) of this section states a rate of
return, it shall:

(A) State the rate as an “annual
percentage yield,"” using that term or the
term “APY." The sign shall not state
any other rate, except that the dividend
rate may be stated in conjunction with
the annual percentage yield to which it
relates.

(B) Contain a statement advising
members to contact an employee for
further information about applicable
fees and terms.

3) Newsletters. (i) Newsletters sent by
a credit union to existing members only
are not subject to paragraphs (b), (c), (d)
or (e)(1) of this section.

(ii) If a newsletter exempted by
paragraph (e)(3) of this section states a
rate of return, it shall:

(A) State the rate as an “‘annual
percentage yield,” using that term or the
term “APY.” The newsletter shall not
state any other rate, except that the

. dividend rate may be stated in

conjunction with the annual percentage
yield to which it relates.

(B) Contain a statement advising
members to contact an employee for
further information about applicable
fees and terms.

§707.9 Enforcement and record retention.

(a) Administrative enforcement.
Section 270 of TISA (12 U.S.C. 4309)
contains the provisions relating to
administrative sanctions for failure to
comply with the requirements of TISA
and this part.

(b) Civil liability. Section 271 of TISA
(12 U.S.C. 4310) contains the provisions
relating to civil liability for failure to
comply with the requirements of the
TISA and this regulation.

(c) Record retention. A credit union
shall retain evidence of compliance
with this regulation for a minimum of
two years after the date disclosures are
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_required to be made or action is
required to be taken.

Appendix A to Part 707—Annual Percentage
Yield Calculation

The annual percentage yield (APY)
measures the total amount of dividends a
credit union pays on an account based on the
dividend rate and the frequency of
compounding. The annual percentage yield
is expressed as an annualized rate, based on
a 365-day year. (Credit unions may calculate
the annual percentage yield based on a 365-
day or a 366-day year in a leap year.) Part I
of this appendix discusses the annual
percentage vield calculations for account
disclosures and advertisements, while Part Il
discusses annual percentage yield earned
calculations for statements. The annual
percentage yield reflects only dividends and
does not includs the value of any bonus, as
that term is defined in part 707, that may be
provided to the member to open, maintain,
increase or renew an account. Dividends,
interest or other earnings are not to be
included in the annual percentage yield if
such amounts are determined by
circumstances that may or may not occur in
the future, These formulas apply to both
dividend-bearing and interest-bearing
accounts held by credit unions.

Part I. Annual Percentage Yield for Account
Disclosures and Advertising Purposes

In general, the annual percentags yield for
account disclosures under §§ 707.4 and 707.5
and for advertising under § 707.8 is an
annualized rete that reflects the relationship
between the amount of dividends that would
be earned by the member for the term of the
account and the amount of principal used to
calculate those dividends. The amount of
dividends that would be eamed may be
projected based on the most recent
declared rate or an anticipated future rate,
whichever the credit union judges to most
reasonably approximate the dividends to be
earned. Speciel rules apply to accounts with
tiered and stepped dividend rates. -

A. General Rules

The annual percentage yield shall be
calculated for all accounts by the formula
shown below. Cradit unions may calculate
the annual percentage yield using projected
dividends based on either the rate at the last
dividend declaration date or the rate
anticipated at a future date. The credit union
must disclose whichever option it uses to
members. Credit unions shall calculate the
annual percentage yield based on the actual
number of days for the term of the account.
For accounts without a stated maturity date
(such as a typical share or share draft
account), the calculation shall be based cn an
assumed term of 365 days. In determining the
total dividends figure to be used in the
formula, credit unions shall assume that all
principal and dividends remain on deposit
for the entire term, and that no other
transactions (deposits or withdrawals) occur
during the term. (This assumption shall not
be used if a credit union requires, as a
condition of the account, that members
withdraw dividends during the term. In such
a case, the dividends {and annual peicentage

yield calculation) shall reflect that
requirement.) For term share accounts that
are offered in multiples of months, credit
unions may base the number of days on
either the actusl number of days during the
applicable period, or the number of days that
would occur for any actual sequence of that
many calendar months. If credit unions
choose to use this permissive rule, they must
use the same number of days to calculate the
dollar amount of dividends that will be
earned on the account in the annual
percentage yield formula (where “Dividends”
are divided by “Principal”.)

The annual percentage yield is to be
calculated by use of the following general
formula ((“APY") is used for convenience in
the formulas):

APY=100 [(1 + Dividends/Principal) 365/Days
in wrm) —1]),

“Principal” is the amount of funds
assumed to have been deposited at the
beginning of the account.

“Dividends" is the total dollar amount of
dividends earned on the Principal for the
term of the account.

“Days in term" is the actual number of
days in the term of the account.

When the "days in term” is 365 (that is,
where the stated maturity is 365 days or
where the account does not have a stated
maturity), the APY can be calculated by use
of the foliowing simple formula:

APY=100 (Dividends/Principal).
Examples:

(1) If a credit union would pay $61.68 in
dividends for a 365-day year on $1,000
deposited into a share dreft account, the APY
18 6.17%:

APY=100 [(1 + 61.68/1,000) B63/3s%) —1]
APY=6.17%.

Or, using the simple formula above (since
the term is deemed to be 365 days):
APY=100 (61.68/1,000)

APY=8.17%.

(2) i a credit union pays $30.37 in
dividends on a $1,000 six-month term share
certificate account (where the six-month
period used by the credit union contains 182
days), using the general formula abave, the
APY is 6.18%:

APY=100 [(1+30.37/1,000)06s18—1]
APY=6.18%.

The APY is affected by the frequency of
compounding, i.e., the amount of dividends
will be greater the more frequently dividends
are compounded for a given nominal rate.
When two credit unions are offering the same
dividend rate on, for example, a share
account, the APY disclosed may be diffarent
if the credit unions use a different frequency
of compounding.

Examples:

(1) If a credit union pays $1,268.25 in
dividends for a 365-day year on $10,000
deposited into a regular share account
earning 12%, and the dividends are
compounded monthly, the APY will be
12.68%.

APY=100 {$1,268.25/10,000)
APY=12.68%

(2) However, if a credit union is

compounding dividends on a quarterly basis

on an account which otherwise has the samg
terms, the dividends will be $1,255.09 and
the APY will be 12.55%.

APY=100 ($1,255.09/10,000)

APY=12.55%

B. Stepped-Rate Accounts (Different Rates
Apply in Succeeding Periods)

For accounts with two or more dividend
rates applied in succeeding periods (where
the rates are known at the time the account
is opened), a credit union shall assume each
dividend rate is in effect for the length of
time provided for in any share agreement.
Examples:

(1) If a credit union offers a $1,000 8-month
term share {certificate) account on which it
pays a 5% dividend rate, compounded daily,
for the first three months (which contain 91
days), and a 5.5% dividend rate,
com ded daily, for the next three mon!hs
(which contain 92 days), the total dividends
for six months is $26.68, and, using the
general formula above, the APY is 5.39%
APY=100 [{1+26.68/1,000)36183) — 1)
APY=5.39%.

(2) If a credit union offers a $1,000 2-ye:r
share certificate on which it pays a 6%
dividend rate, compounded daily, for the
first year, and a 6.5% dividend rate,
compounded daily, for the next year, the
total dividends for two years is $133.13, and,
using the general formula above, the APY is
6.45%:

APY=100 [(1+133.13/1,000)3657730) — 1]
APY=6.45%.

C. Variable-Rate Accounts

For variable-rate accounts without an
introductory premium or discounted rste, a
credit union must base the calculation only
on the initial dividend rate in effect when the
account is opened (or advertised), and
assume that this rete will not change during
the year.

Variable-rate accounts with an
introductory premium or discount rate must
be treated like stepped-rate accounts. Thus,
a credit union shall assume that: (1) The
introductory simple dividend rate is in efifect
for the length of time provided for in the
account contract; and (2) tha variable
dividend rate that would have been in effect
whaen the account is opened or advertised
(but for the introductory rate) is in effect for
the remainder of the year. If the variable rats
is tied to an index, the index-based rate in
effect at the time of disclosure must be used
for the remainder of the year. If the rate is
not tied to an index, the rate in effect for

{who are not receiving the introductory
dividend rate) must be used for the
remainder of the year.

For example, if a credit union offers an
account on which it pays a 7% dividend rale,
compounded daily, for the first three mounths
{(which;, for example, contains 91 days), while
the variable dividend rate that would have
been in effect when the account was opened
was 5%, the total dividends for a 365-day
year for a $1,000 account balance is $56.52,
(based on 91 days at 7% followed by 274
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days at 5%). Using the simple formula, the
APY is 5.65%:

APY=100 (56.52/1,000)

APY=5.65%.

D. Accounts with Tiered Rates [Different
Rates Apply To Specified Balance Level)

For accounts in which two aor more
dividend ratas paid on the account are
applicable to specified balance lsvels, the
credit union must calculate the annual
percentage yield in accordance with the
method described below that it uses to
calculate dividends. In all cases, an annual
percentage yield {or a range of annual
percentage yields, if appropriate} must be
disclosed for each balance tier.

For purposes of the examples discussed
below, assume the following:

Simple div-
idend rate
(Percent)

Share balance requirad to eam
rata

Up to but not exceeding $2,500.

Above $2,500, but not exceed-
ing $15,000.

.| Above $15,000.

o i
N

= N

Inder this method, a credit union pays-on
the full balance in the account the stated
dividend rate that corresponds to the

cable share balance tier. For example, if
ser deposits $8,000, the credit union
pays the 5.50% dividend rate on the entire
$8,000. This is also known as a ""hybrid”™ or
“plateau”’ tiered rate account.

When this method is used to determine
dividends, only one annual percentage yield

| apply to each tier Within each tier, the

al percentage yield will notvary with
nount of principal assumed to have
deposited,

For the dividend rates and account
balances assumed above, the credit union
will state three annual percentage yields—
one corresponding to each balance tier.
Calculation of each annual percentage yield
is similar for this type of account as for
accounts with a single fixed dividend rate.
Thus, the calculation is based on the total
amount of dividends that would be received
by the member for each tier of the account
for a year and the principal assumed to have
been deposited to earn that amount of
dividends,

First tier. Assuming daily compounding,
the credit union will pay $53.90 in dividends
on a $1,000 account balance, Using the
general formula for the first tier, the APY is
5.39%

Y=100 {{1+53.90/1,000)2es/3¢s; — 1]
APY=5.39%.
Using the simple formula:
APY=100 (53.90/1,800)
APY=5.39%.

Second tier The credit union will pay
$452.29 in dividends on an $8,000 deposit.
Thus, using the simple formula, the annual
percentage yield for the second tier is 5.65%:
APY=100 (452.29/8,000)

APY=5.65%.

Third tier. The credit union will pay

§1,183.61 in dividends on a $20,000 account

At
I'.I"

balance. Thus, using the simpie formula, the
annual percentage yield for the third tier is
5.92%:

APY=100 {1,183.61/20,000)

APY=5.92%.

Tiering Method B

Under this method, a credit union pays the
stated dividend rate only on that portion of
the balance within the specified tier. For
example, if a member deposits $8,000, the
credit union pays 5.25% on only $2,500 and
5.50% on $5,500 {the difference between
$8,000 and the first tier cutoff of $2,500).
This is also known as a “‘pure” tiered rate
account.

The credit union that computes dividends
in this manner m:::‘rmvide arange that
shows the lowest the highest annual

yields for each tier {other than for
the first tier, which, like the tiers in Method
A, has the same annual percentage yield
throughout). The low figure for an annual
percentage yield is calculated based on the
total amount of dividends earned for a year
assuming the minimum principal required to
earn the dividend rate for that tier. The high
figure for an annual tage yield is based
on the amount of dividends the credit union
would pay on the highest principal that
could be deposited to earn that same
dividend rate, If the account does not have
a limit on the amount that can be deposited,
the credit union may assume any amount.

For the tiering structure assumed above,
the credit union would state a total of five
annual percentage yields—one figure for the
first tier and two figures stated as a range for
the other two tiers.

First tier. Assuming daily compounding,
the credit union could pay $53.90 in
dividends on a $1,000 account balance. For
this first tier, using the simple formula, the
annual percentage yield is 5.39%:

APY=100 {53.90/1,000)
APY=5.39%.

Second tier. For the second tier the credit
union would pay between $134.75 and
$841.45 in dividends, based on assumed
balances of $2,500.01 and $15,000,
respectively. For §2,500.01, dividends would
be figured on $2,500 at 5.25% dividend rate
plus dividends on $.01 at 5.50%. For the low
end of the second tier, therefore, the annual
Fxmentage yield is 5.39%. Using the simple

jormula:
APY=100 (134.75/2,500)
APY=5.39%.

For §15,000, dividends are figured on

$2,500 at 5.25% dividend rate plus dividends

on $12,500 at 5.50% dividend rate. For the
high end of the second tier, the annual
pemm%tageyield. using the simple formula, is
5.61%: 3

APY=100 (841.45/15,600)

APY=5.61%.

Thus, the ennual yield range
that would be stated for the second tieris
5.39% t0 5.61%.

Third tier For the third tier, the credit
union would pay $841.45 and $5,871.78 in
dividends on the low end of the third tier (a
balance of $15,000.01). For $15,000.01,
dividends would be on §2,500 at
5.25% dividend rate, plus dividends on

$12,500 at 5.50% dividend rate, plus
dividends on $.01 at 5.75% dividend rate.
For the low end of the third tier, therefore,
the annual percentage yield, using the simple
formula, is 5.61%: .
APY=100 (841.45/15,000)
APY=561%.
the credit union does not limit

the account balance, it may assume any
maximum amount for the purposes of

" computing the annual percentage yield for
the high end of the third tier. For an assumed
maximum balance amount of $100,000,
dividends wouid be figured on §2,500 at
5.25% dividend rate, plus dividends on
$12,500 at 5.50% dividend rate, plus
dividends on $85,000 at 5.75% dividend rate.
For the high end of the third tier, therefore,
the annual percentage yield, using the simple
formula, is 5.87%:
APY=100 (5,871.78/100,000)
APY=5.87%.

Thus, the annual percentage yield that
would be stated for the third tiar is 5.61% to
5.87%. If the assumed maximum balance
amount is $1,000,000, credit unions would
use $985,000 rather than $85,000 in the last
calculation. In that case for the high end of
the third tier, the annual percentage yield,
using the simple formula, is 5.91%:
APY=100 (59,134.22/1,000,000)

APY=5.91%

Thus, the annual percentage yield range
that would be stated for the third tier is
5.61% 10 5.91%.

Part I1. Annual Percentage Yield Earned for
Statements

The annual percentage yield earned for
statements under § 707.6 is an annualized
rate that reflects the relationship between the
amount of dividends actually eamed
(accrued or paid and credited) to the
member's account during the period and the
average daily balance in the account for the
period over which the dividends were

.earned.

Pursuant to § 707.6(a), when dividends are
paid less frequently than statements are sent,
the APY Earned may reflect the number of
days over which dividends were earned
rather than the number of days in the
statement period, e.g., if a credit union uses
the average daily balance method and
calculates dividends for a period other than
the statement period, the annual percentage
yield earned shall reflect the relationship
between the amount of dividends earned and
the average daily balence in the account for
the other period, such as a crediting or
dividend period.

The annual percentage yield shall be
calculated by using the following formulas
("APY Earned™ is used for convenience in
the formulas):

A. General Formula

APY Earned=100 [(1+Dividends earned/
Balance)3¢3Days n period) — 1],
*“Balance” is the average daily balance in
the account for the period. ‘
“Dividends earned” is the actual amount of
dividends accrued or paid and credited to the
account for the period.
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“Days in period" is the actual number of
days over which the dividends disclosed on
the statement were earned.

Examples: .
(1) If a credit union calculates dividend
for the statement period (and uses either the

daily balance or the average daily balance
method), and the account had a balance of
$1,500 for 15 days and a balance of $500 for
the remaining 15 days of a 30-day statement
period, the average daily balance for the
period is $1,000. Assume that $5.25 in
dividends was earned during the period. The
annual percentage yield earned (using the
formula above) is 6.58%:

APY Earned=100 [(1+5.25/1,000)36530)—1]
APY Earned=6.58%.

(2) Assume a credit union calculates
dividends on the average daily balance for
the calendar month and provides periodic
statements that cover the period from the

APY Earned =100 {l +

Tae following definition applies for use in
this formula (all other terms are defined
under Part I1):

“Compounding” is the number of days in
each compounding period.

APY Earned =100 {l +

APY Earned = 5.00%.

Appendix B to Part 707—Model Clauses and
Sample Forms

Table of Contents

B-1—Model Clauses for Account Disclosures
(§707.4(b))

B-2—Model Clauses for Changes in Terms
(§707 5(a))

B-3—Model Clauses for Pre-Maturity Notices
for Term Share Accounts (§ 707 5(b-d))

B—4—Sample Form (Signature Card/
Application for Membership)

B-5—Sample Form (Term Share (Certificate)
Account)

B-6—Sample Form (Regular Share Account
Disclosures)

B-7—Sample Form (Share Draft Account
Disclosures)

B-8—Sample Form (Money Market Share

Account Disclosures)

B-9—Sample Form (Term Share (Certificate)
Account Disclosures)

B-10—Sample Form (Periodic Statement)

B-11—Sample Form (Rate and Fee Schedule)

General Note: Appendix B contains model
clauses and sample forms intended for
optional use by credit unions to aid in
compliance with the disclosure requirements

16th of one month to the 15th of the next
month. The-account has a balance of $2,000
September 1 through September 15 and a
balance of $1,000 for the remaining 15 days
of September. The average daily balance for
the month of September is $1,500, which
results in $6.50 in dividends earned for the
month. The annual percentage yield earned
for the month of September would be shown
on the periodic statement covering
September 16 through October 15. The
annual percentage yield earned (using the
formula above) is 5.40%:

APY Earned=100 [(1+6.50/1,500)365:30)— 1]
APY Earned = 5.40%.

(3) Assume a credit union calculates
dividends on the average daily balance for a
quarter (for example, the calendar months of
September through November), and provides
monthly periodic statements covering
calendar months. The account has a balance

(Dividends earned/Balance)

Assume a credit union calculates
dividends for the statement period using the
daily balance method, pays a 5.00% dividend
rate, compounded annually, and provides
periodic statements for each monthly cycle.

(365)

($4.11/1,000)
30

of §§ 707.4 (account disclosures), 707.5
(subsequent disclosures), 707.6 (statement
disclosures), and 707.8 (advertisements).
Section 269(b) of TISA provides that credit
unions that use these clauses and forms will
be in compliance with TISA’s disclosure
provisions.

As discussed in the supplementary
information to § 707.3(a), this final rule
provides for flexibility in designing the
format of the disclosures. Credit unions can
choose to prepare a single document or
brochure that incorporates disclosures for all
accounts offered, or to prepare different
documents for each type of account. Credit
unions may also use inserts to a document,
or fill in blanks to show current rates, fees
and other terms. ‘

In the model clauses, words in parentheses
indicate the type of disclosure a credit union
should insert in the space provided (for
example, a credit union might insert “‘July
23,1995 in the blank for a “(date)”
disclosure). Brackets and “/" indicate that a
credit union must choose the alternative that
best describes its practice (for example,
**[daily balance/ average daily balance]”). It
should be noted that only in sections B-6
through B-10 of this appendix have specific
examples of disclosures been given, with
dates and figures. Sections B-1 through B-5,
and section B-11 provide only unspecific

Days in period (Compounding)

}(365/ 365)

of $1,000 throughout the 30 days of
September, a balance of $2,000 throughout
the 31 days of October, and a balance of
$3,000 throughout the 30 days of Novemby;
The average daily balance for the quarter is
$2,000, which results in $21 in dividends
earned for the quarter. The annual percent,
yield earned would be shown on the perig;
statement for November. The annual
percentage yield earned (using the formuls
above) is 4.28%:

APY Earned=100 [(1+21/2,000)365%1)— 1]
APY Earned=4.28%.

B. Special formula for use where periodic
statement is sent more often than the periy
for which dividends are compounded.

Credit unions that use the daily balance
method to accrue dividends and that issue
periodic statements more often than the
period for which dividends are compounded
shall use the following special formula:

(365/Compounding)
=1

The account has a daily balance of $1000.00
for a 30-day statement period. The dividend
earned of $4.11 for the period, and the
annual percentage yield earned (using the
special formula above) is 5.00%:

~1

model clauses or blank forms. The Board felt,
as did the FRB in the Appendix A to
Regulation DD, that a mix of blank clauses
and forms and application of the model
clauses to real specific situations would
benefit those who must comply with TISA

Any references to NCUA Rules and
Regulations, the NCUA Standard FCU
Bylaws, or the NCUA Accounting Manual for
FCUs, are provided for guidance and as a
point of reference for credit unions. Citations
to these sources does not indicate that their
application is required for those credit
unions who need not follow them.

B-1 Model Clauses for Account Disclosures
(§707.4(b))

(a) Rate Information (Sec. 7¢7.4(b)(1))
(i) Fixed-Rate Accounts (§ 707.4(b)(1)(i)(A-B)]

1. Interest-bearing Accounts

The interest rate on your deposit account
is_____ % with an annual percentage yield
(APY) of %. [For purposes of this
disclosure, this is a rate and APY that were
offered within the most recent seven calendar
days and were accurate as of (date). Please
call (credit union telephone number) to
obtain current rate information.] You will be
paid this rate [for (time period)/until (date)/
for at least 30 calendar days).
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obtain current rate information.} You will be
paid this rate [for {time until {date}/
for at least 30 calendar . '
Note: This ion reflects an accurate
statement for an interest-bearing account
authorized by state law for state-chartered
redit unions. While the definition of the
lerm “interest” permits its substitution for
the term “dividends," separate disclosures
should be made far interest-bearing accounts.
Since account opening disclosures may be
provided ta potential members requesting
account information before opening an
account, and members new
accounts, information is provided indicating
{hzt the rate may not be current, but that the
potential member or member may call the
credit union to obtain up-to-date information.
When opening @ new account, of course, a
credit union could provide the contractual
rate alone, and delete the sentences in
brackets. Given the definition of fixed-rate
account in § 707.2(n), credit unions offering
fixed-rate accounts must contract to hold
rates steady forat least a 30-day period.
Thus, if the 30-day option of the last semtence
is not chasen, the period chosen must be
longer than 38 days.

2. Dividend-bearing Term Share Accounts
The dividend rate on your term share
accountis _____% with an annual
percentage yield (APY)of _ - %. [For
purposes of this disclosure, this is a rate and
APY that were offered within the most recent
seven calendar days and were accurste as of
(date). Please call {credit union telephone
number) to obtain current rate information.)
You will be paid this rate [for {time period)/
s].
Note: This provision reflects an accurate
statement for a fixed-rate, dividend-bearing
term share account. Interest-bearing term
share accounts would use the disclosure in
§1, above. Since account opening disclosures
12y be provided to potential members
requesting account information before
opening an account, and members opening
new accounts, information is provided
indicating that the rete may not be current,
but that the potential member or member
may call the credit union to obtain up-to-date
information. When opening a new account,

, of course, a credit union could provide the
contractual rate alons, and delete the
sentences in brackets. Given the definition of
fixed-rate account in §7967.2{n), credit unions
offering fixed-rate accounts must contract to
hold rates steady for at least a 30-day period.
Thus, if the 30-day option of the last sentence
is not chosen, the period chosen must be
longer than 30 days,

3. Other Dividend-bearing Accounts
[As of [the last dividend declaration date/
(date)], the dividend rate was ____ % with
an annual percentage yield (APY)of ____ %
on your account. /or The prospective
dividend rate on your account is Yo
with a prospective APY of _____ % for the
current dividend period.] You will be paid
this rate for [(time period)/at least 30
calendar days].

or

[As of [the last dividend declaration date/
(date)), the dividend rate was % with

. index)/the

an annual percentage yieitd (APY) of %
on your account. /or The prospective
dividend rate on your account is %
with an annual percentage yield (APY) of

% for this dividend period.] This rate
will not change unless the credit union
notifies you at least 20 calendar days prior
to any change.

Note: Credit unions may disclose the
dividend rate and annual tage yield on
accounts as of the last dividend declaration
date. This necessitates inclusion of a
disclosure of the actual caiendar date of the
last dividend declaration date. Additionally
or alternatively (if the last dividend rate
could be inaccurate), credit unions may
disclose a prospective dividend rate and a
prospective annual percentage yield. Such
prospective rates and yields must be
estimated in good faith, and must be declared
at the proper fime if it is-at all possible to
do-so. As for the last sentence in these
disclosures, this provision reflects a credit
union palicy to set prospective dividend
rates for the next month (or at least 30 days),
quarter or other period. Many credit unions,
at their mid-monthly board meeting, set
prospective dividend rates far the next
month g on the 1st day of the month
and continuing to the last day of the month.
These rates must be formalized or ratified at
the end of a dividend period. Given the
timing of the board meetings, the time to
prepare and mail notices and the 30 day
period, it will often take credit unions 45 to
60 days to effectively change rates. For these
reasons, the Board strongly suggests that
credit unions do not offer fixed-rate,
dividend-bearing accounts.

(ii) Veriable-Rate Accounts {(§ 707 4(b)(1){ii])

1. Interest-bearing Accounts

The interest rate on your deposit account
is_____%, with an annual percentege yield
(APY) of %. [For purposes of this
disclosure, this is a rate and APY that were
offered within the most recen! seven calendar
days and were accurate as of {date). Please
call (credit union telephone number) to
obtain current rate information.] The interest
rate and annual percentage yield may change
every (time period) based on [{name of
termination of the credit union
board of directors}. The interest rate for your
account will [never change by more than

% each [time period)/never be less/
more than %/never exceed %
above or fall more than _____ % below the
initial interest rate].

Neote: This disclosure combines the
requirements of § 707.4(b}1){i) with
§ 707.4(b)(1)(ii) for interest accounts.
The variable nature of a deposit account
usually is based on an external index or is
set at the discretion of the board. If another
means of rate setting is used, that, instead of
the propesed language, must be disclosed.
Since account opening disclosures may be
provided to potential members requesting
account information before opening an
account, and members opening new
accounts, information is provided indicating
that the rate may not be current, but that the
potential member or member may call the
credit union to obtain up-to-date information.
When opening a new account, of course, a

credit union.could provide the contractual
rate alone, and delete the sentences in
brackets. Rarely would there be limitations
on rate changes, but language is provided for
this situation in the last sentence. Of course,
it is only to be used if it applies to an
account.

2. Dividend-bearing Term Share Accouals

The dividend rate on your term share
account is %, with an annual
percentage yield (APY) of %. [Fer
purposes of this disclosuve, this is a rate and
APY that were offered within the most recent
seven calendar days and were accurate es of
(date). Please call {credit union telephcne
number) to obtain current rate information.]
The dividend rate and annual percentage
yield may change every {time period) based
on [[name of index)/the determination of the
credit union board of directors). The
dividend rate for your account will [never
change by morethan % each {tfime
period)/never be less/mors than %
/never exceed % above or fall more
than % below the initial dividend
rate].

Nate: This disclosure combines the
requirements of § 707.4(b){1)(i) with
§707.4(b)(1)(ii) for dividend-bearing,
variable-rate term share accounts. The
variable nature of a depuosit account usually
is based on an external index or is set at the
discrstion of the board. If another means of
rate setting is used, that, instead of the model
language, must be disclosed. Since account
opening disclosures may be provided to
potential members requesting account
information before opening an account, and
members opening new accouats, information
is provided indicating that the rate may not
be current, but that the potential member or
member may call the credit union taobtain
up-to-date information. When opening a new
account, of course, a credit union could
provide the contractual rate alone, and delete
the sentences in brackets. Rarely would there
be limitations on rate changes, but language
is provided for this situation in the last
sentence. Of course, it is only to be used if
it applies to an account,

3. Other Dividend-bearing Accounts

[As of [the last dividend declaration date/
(date)], the dividend ratewas % with
an annusl percentage yield (APY) of %
on your account. /or The prospective
dividend rate an your account is %
with an anticipated annual percentage yield
(APY) of % for the current dividend
period.) The dividend rate and annual
percentage yield may change every (dividend
period) as determined by the credit union
board of directers.

Note: This e combines the
requirements of § 707.4(b)(1)(i) with
§ 707 4(b)(1)(ii), Credit unions may disclose
the dividend rate and annual percentage
yield on accounts as of the last dividend
declaration date. This necessitates inclusion
of a disclosure of the actual calendar date of
the last dividend .declaration date or use of
the phrase “last dividend declaration date™
Additionally or alternatively, credit unions
may disclose a prospective dividend rate and
a prospective annual percentage yield. Such
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prospective rates and yields must be
estimated in good faith, and must be declared
at the proper time if it is at all possible to

do so. As for the last sentence in these
disclosures, this provision reflects the
variable nature o?the account. Generally,
there is only one variable-rate feature for
share accounts: the frequency of dividend
period rate changes (e.g., daily, weekly,
monthly, quarterly, semi-annually, annually).
Normally, there are no contractual
limitations on share account earnings (unless
imposed by a regulator), nor are earnings
based on any internal or external index. If
contractual limitations or an index are
involved, however, those factors would need
to be disclosed (unless a regulator orders
otherwise).

(iii) Stepped-Rate Accounts (§ 707 4(b)(1)(i))
1. Interest-bearing Accounts

The initial interest rate on your deposit
accountis % You will be paid that
rate [for (time period)/ until (date)]. After that
time, the interest rate for your deposit
account willbe _____ % and you will be
paid that rate [for (time period)/ until (date)].
The annual percentage yield (APY) for your
account is % [For purposes of this.
disclosure, this is a rate and APY that were
offered within the most recent seven calendar
days and were accurate as of (date). Please
call (credit union telephone number) to
obtain current rate information.] You will be
paid this rate [for (time period)/until (date)/
for at least 30 calendar days).

2 Dividend-bearing Term Share Accounts

The initial dividend rate on your term
share accountis ____%. You will be paid
that rate [for (time period)/ until (date)]. After
that time, the dividend rate for your term
share account will be ______% and you will
be paid that rate [for (time period)/ until
(date)]. The annual percentage yield (APY)
for your account is % [For purposes
of this disclosure, this is a rate and APY that
were offered within the most recent seven
calendar days and were accurate as of (date).
Please call (credit union telephone number)
to obtain current rate information.] You will
be paid this rate [for (time period)/until
(date)/for at least 30 calendar days].

3 Other Dividend-bearing Accounts

[As of [the last dividend declaration date/
(date)), the initial dividend rate on your
account was % /or The prospective
dividend rate on your account is %.)
You will be paid that rate [for (time period)/
until (date)]. After that time, the prospective
dividend rate for your share account will be

% and you will be paid such rate [for
(time period)/ until (date)). The annual
percentage yield (APY) for your account is

%. You will be paid this rate for [(time
period)/at least 30 calendar days).

Note: Stepped-rate accounts are accounts
with two or more rates that take effect in
succeeding periods. The applicable rates and
time periods are known when the account is
opened. By nature these are fixed-rate
accounts and are usually associated with
term share (certificate) accounts.
Accordingly, a contract provision (for share
accounts) to change rates should be included.

(iv) Tiered-Rate Accounts [§ 707 4(b)(1)(i))
1 Interest-bearing Accounts

Tiering Method A

1* If your [daily balance/average daily
balance} is § or more, the interest rate
paid on the entire balance in your account
will be %, with an annual percentage
yield (APY)of _____ %.

2* If your [daily balance/average daily
balance] is more than $_____, but less than
$____, the interest rate paid on the entire
balance in your account willbe _____ %,
with an APY of %.

3* If your [daily balance/average daily
balance] is $ or less, the interest rate
paid on the entire balance willbe _____ %
with an APY of %.

[For purposes of this disclosure, this is a
rate and APY that were offered within the
most recent seven calendar days and were
accurate as of (date). Please call (credit union
telephone number) to obtain current rate
information.}

[Fixed-rate—You will be paid this rate [for
(time period)/until (date)/for at least 30
calendar days)./ Variable-rate—The interest
rate and APY may change every (time period)
based on [(name of index)/ the determination
of the credit union board of directors.]

Note: Tiering Method A pays the stated
interest rate that corresponds to the
applicable deposit tier on the full balance in
the account. This example contemplates a
two-tier system. The option (1, 2 or 3) most
closely matching the terms of the account
should be chosen as the appropriate
disclosure. For tiered-rate accounts, a
disclosure may be added about the currency
of the rate, as is provided in the first set of
brackets. A disclosure regarding the fixed-
rate or variable-rate naturs of the account
must be added, as is provided in the last set
of brackets.

Tiering Method B

1* An interest rate of % will be
paid only on the portion of your [daily
balance/average daily balance] that is greater
than § . The annual percentage yield
(APY) for this tier will range from %
to %, depending on the balance in
the account.

2* Aninterestrateof % will be
paid only on the portion of your [daily
balance/average daily balance] that is greater
than § , but less than $ . The
annual percentage yield (APY) for this tier
will range from % to %,
depending on the balance in the account.

3* If your [daily balance/average daily
balance] is $_______or less, the interest rate
paid on the entire balance will be _%,
with an annual percentage yield (APY) of

%

[For purposes of this disclosure, this is a
rate and APY that were offered within the
most recent seven calendar days and were
accurate as of (date). Please call (credit union
telephone number) to obtain current rate
information.]

[Fixed-rate—You will be paid this rate [for
(time period)/until (date)/for at least 30
calendar days]./ Variable-rate—The interest
rate and APY may change every (time period)

based on [(name of index)/ the determinatioy
of the credit union board of directors.}

Note: Tiering Method B pays different
stated interest rates corresponding to
applicable deposit tiers, on the applicable
balance in each tier of the account. For
example, a credit union might pay 3%
interest on account funds of $500 or below,
and pay 4% interest on the portion of the
same account that exceeds $500. The
exam?e contemplates an account with two
tiers, but additional tiers are possible. The
option (1, 2 or 3) most closely matching the
terms of the account should be chosen as the
appropriate disclosure, For tiered-rate
accounts, a disclosure may be added about
the currency of the rate, as is provided in the
first set of brackets.

Tiered-rate accounts can be either fixed-
rate or variable-rate accounts. The last
sentence offers an option of either fixed-rate
or variable-rate disclosure. Thus, the
disclosures outlined above will be made in
addition to either; (i) Disclosure of the period
the fixed-rates are in effect or (ii) the
variable-rate disclosures. Tiered-rate.
accounts are also subject to the requirement
for disclosure of the balance computation
method, see paragraph (e) to this appendix.

2. Dividend-bearing Term Share Accounts

Tiering Method A

1* If your [daily balance/average daily
balance) is $ or more, the dividend
rate paid on the entire balance in your
accountwillbe _______ %, with an annual
percentage yield (APY) of %.

2* if your [daily balance/average daily
balance] is more than § . but less
than § the dividend rate paid on the
entire balance in your account will be

%, withan APYof %

3* If your [daily balance/average daily

balance] is $________or less, the dividend

_ rate paid on the entire balance will be

% withan APYof _____ %.

[For purposes of this disclosure, this is a
rate and APY that were offered within the
most recent seven calendar days and were
accurate as of (date). Please call (credit union
telephone number) to obtain current rate
information.]

[Fixed-rate—You will be paid this rate [for
(time period)/until (date)/for at least 30
calendar days]./ Variable-rate—The interest
rate and APY may change every (time period)
based on [(name of index)/ the determination
of the credit union board of directors.]

Note: Tiering Method A pays the stated
dividend rate that corresponds to the
applicable account balanca tier on the full
balance in the account. This example
contemplates a two-tier system. The option
(1, 2 or 3) most closely matching the terms
of the account should be chosen as the
appropriate disclosure. For tiered-rate
accounts, a disclosure may be added about
the currencyof the rate, as is provided in the
first set of brackets. A disclosure regarding
the fixed-rate or variable-rate nature of the
account must be added, as is provided in the
last set of brackets.

Tiering Method B
1* A dividend rate of % will be
paid only on the portion of your [daily
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palance/average daily balance] that is greater
than $ . The annual percentage yield
(APY) for this tier will range from %
to %, depending on the balance in
the account.

2* Adividendrateof % will be
paid only on the portion of your [daily
halance/average daily balance] that is greater
than § but less than § . The
annual percentage yield (APY) for this tier
will range from % to %,
depending on the balance in the account.

3* If your [daily balance/average daily
balance] is § or less, the dividend
rate paid on the entire balance will be
%, with an annual percentage yield
(APY)of %

[For purposes of this disclosure, this is a
rate and APY that were offered within the
most recent seven calendar days and were
accurate as of (date). Please call (credit union
telephone number) to obtain current rate
information.]

{Fixed-rate—You will be paid this rate [for
(time period)/until (date)/for at least 30
calendar days]./ Variable-rate—The interest
rate and APY may change every (time period)
based on [(name of index)/ the determination
of the credit union board of directors.]

Note: Tiering Method B pays different
stated dividend rates corresponding to
applicable account balance tiers, on the
applicable balance in each tier of the
account. For example, a credit union might
pay 3% dividend on account funds of $500
or below, and pay 4% dividend on the
portion of the same account that exceeds
$500. The example contemplates an account
with two tiers, but additional tiers are
possible. The option (1, 2 or 3) most closely
matching the terms of the account should be
chosen as the appropriate disclosure. For
tiered-rate accounts, a disclosure may be
added about the currentness of the rate, as is
provided in the first set of brackets.

Tiered-rate accounts can be either fixed-
rate or variable-rate accounts. The last
sentence offers an option of either fixed-rate
or variable-rate disclosure. Thus, the
disclosures outlined above will be made in
addition to either: (i) Disclosure of the period
the fixed-rates are in effect or (ii) the
variable-rate disclosures. Tiered-rate
accounts are also subject to the requirement
for disclosure of the balance computation
method, see paragraph (e) to this appendix.

3. Other Dividend-bearing Accounts
Tiering Method A

~1* [As of [the last dividend declaration
date/ (date)], if your [daily balance/average
daily balance] was $______or more, the
dividend rate paid on the entire balance in
your account was %, with an annual
percentage yield (APY)of _____ %. /or If
your [daily balance/average daily balance] is
$ or more, a prospective dividend
rate of % will be paid on the entire
balance in your account with a prospective
annual percentage yield (APY) of

for this dividend period on your account.]

2* [As of [the last dividend declaration
date/ (date)], if your [daily balance/average
daily balance] was more than $ ut
was less than $ the dividend rate
paid on the entire balance in your account

was %, with an annual percentage
yield (APY)of _______ %. /or If your [daily
balance/average daily balance] is more than
§__ .butislessthan$ a
gerospective dividendrateof % will

id on the entire balance in your account
with a prospective annual percentage yield
(APY) of % for this dividend period
on your account.]

3* [As of the last dividend declaration
date/ (date)], if your [daily balance/average
daily balance] was $ or less, the
dividend rate paid on the entire balance was

% with an annual percentage yield
(APY) of %. /or If your [daily
balance/average daily balance] is $
or less, a prospective dividend rate paid on
the entire balance will be with an
annual percentage yield (APY) of %
for this dividend period on your account.]

[Fixed-rate—You will be paid this rate for
[(time period)/at least 30 calendar days]./
Variable-rate—The dividend rate and APY
may change every (dividend period) as
determined by the credit union board of
directors.]

Note: Tiering Method A pays the stated
dividend rate that corresponds to the
applicable deposit tier on the full balance in
the account. This example contemplates a
two-tier system. The option (1, 2 or 3) most
closely matching the terms of the account
should be chosen as the appropriate
disclosure. For tiered-rate accounts, a
disclosure may be added about the
prospective rate. Note that the prospective
rate disclosure options match the required
tiered-rate disclosures based on the previous
dividend declaration date. A disclosure
regarding the fixed-rate or variable-rate
nature of the account must be added, as is
provided in the last set of brackets.

Tiering Method B

1* [As of [the last dividend declaration
date/ (date)], a dividend rate of
was paid only on the portion of your [daily
balance/average daily balance] that was
greater than § . The annual
percentage yield (APY) for this tier ranged
from % to %, depending on
the balance in the account. /or A prospective
dividendrateof ______ % will be paid only
on the portion of your [daily balance/average
daily balance] that is greater than $
with a prospective annual percentage yield
(APY) ranging from % to %,
depending on the balance in the account, for
this dividend period.]
2* [As of [the last dividend declaration
date/ (date)], a dividend rate of
was paid only on the portion of your [daily
balance/average daily balance] that was
greaterthan$____ but less than
. The annual percentage yield
(APY) for this tierranged from ______ % to
%, depending on the balance in the
account. /or A prospective dividend rate of
% will be paid only on the portion
of your [daily balance/average daily balance]
that is greater than § but less than
$______]witha prospective annual
percentage yield (APY) ranging from
% to %, depending on the
balance in the account, for this dividend
period.]

3* [As of [the last dividend declaration
date/ (date)], if your [daily balance/average
daily balance] was § * or less, the
dividend rate paid on the entire balance was
%, with an annual percentage yield
(APY) of %. /or If your [daily
balance/average daily balance] was $
or less, the prospective dividend rate paid on
the entire balance willbe _______ % witha
prospective annual percentage (APY) of

% for this dividend period.}

Note: Tiering Method B pays different
stated dividend rates corresponding to
applicable account tiers, on the applicable
balance in each tier of the account. For
example, a credit union might pay a 3%
dividend on account funds of $500 or below,
and pay a 4% dividend on the portion of the
same account that exceeds $500. The
example contemplates an account with two
tiers, but additional tiers are possible. The
option (1, 2 or 3) most closely matching the
terms of the account should be chosen as the
appropriate disclosure. Note that the
prospective rate disclosure options match the
required tiered-rate disclosures based on the
previous dividend declaration date.

Tiered-rate accounts can be either fixed-
rate or variable-rate accounts, The last
sentence offers an option of either fixed-rate
or variable-rate disclosures. Thus, the
disclosures outlined above must be made in
addition to either: (i) Disclosure of the period
the fixed-rates are in effect or (ii) the
variable-rate disclosures. Tiered-rate
accounts are also subject to the requirement
for disclosure of the balance computation
method, see paragraph () to this appendix.

(b) Nature of Dividends (§ 707 4(b)(8))

Dividends are paid from current income
and available earnings, after required
transfers to reserves at the end of a dividend
period.

Note: The Board of Directors declares
dividends based on current income and
available earnings of the credit union after
providing for the required reserves at the end
of the month. The dividend rate and annual
percentage yield shown may reflect either the
last dividend declaration date on the account
or the earnings the credit union anticipates
having available for distribution. This
disclosure only applies to share and share
draft (as opposed to deposit) accounts and
should be grouped with the Rate Information
to make the disclosures more meaningful.
This disclosure also does not apply to term
share accounts for reasons discussed in the
supplementary information regarding
§§ 707.3(e) and 707 4(b){8}.

(c) Compounding and Crediting
(§ 707 4(b)(2))

[Dividends/Interest] will be compounded
(frequency) and will be credited (frequency).
and, if applicable:

If you close your [share/deposit| account
before [dividends/interest] [are/is| paid, you
will not receive the accrued [dividends/
interest).
and, if applicable (for dividend-bearing
accounts):

For this account ivpe, the dividend period
is (frequency), for exainpie, the beginning
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date of the first dividend period ef the
calendar year is (gate} angat;:e ending date
of such dividend period is (date). All other
dividend periods follow this same pattern of
dates. The dividend declaration date follows
the ending date of a dividend period, and for
the example is (date).

Note: Where the word “(frequency)"
appears, time periods must be inserted to
coincide with those specified in board
resolutions of each credit union's board of*
directors. A disclosure of dividend period
was added to § 707.4(b)(2)(i) in the final rule
to assist members in knowing when dividend
rate and APY disclosures would be given by
a credit union using the optional statement
rule of § 707.6(a). The dividend declaration
date is important for purposes of
§ 707.4(a)(2)(ii), request disclosures,

§ 707.4(b)(2), account opening disclosures,
and § 707.8(c}(2), advertising disclosures.
The Board believes that this is critical
information for dividend-bearing accounts,
but that provision by an example (whether of
the first dividend period of the year, or of any
randomly chosen dividend period) is
favorable to providing a list of such dates for
the entire year or for a period of years
(although these methods would also be
permissible). As noted in the supplementary
information to § 707.2(j), dividend
declaration date, the dividend period and
actual dividend distribution date may vary.
Thus, it is possible for crediting periods and
dividend periods not to coincide, though the
Board believes that credit unions should
make every effort to attempt to coordinate the
two periods.

(d) Minimum Balance Requirements

(§ 707.4(b){3)(1))

(i) To open the account

The minimum balance required to open
this account is $
or, for first share account at a credit union

The minimum required to open this
account is the purchase of a (par value of a
share) share in the credit union.

(i} To avoid imposition of fees

You must maintain a minimum daily
balance of §_______in your account to avoid
a service fee. If, during any (time period),
your account balance falls below the required
minimum daily balance, your account will be
subject to a service fee of § for that
(time period).
or

You must maintain a minimum average
daily balance of § in your account to
avoid a service fee. If, during any (time
period), your average daily balance is below
the required minimum, your account will be
subject to a service fee of § for that
(time period).

(iii) To obtain the annual percentage yield
disclosed

You must maintain a minimum daily
balance of $ in your account each
day to obtain the disclosed annual percentage
yield.

or

You must maintain a minimum average
daily balance of § in your account to
obtain the disclosed annual percentage yield.

(iv) Absence of minimum balance
requirements

No minimum balance requirements apply
to this account.

{v) Par value

The par value of a share in this credit
union is §

Note: Where the words “(time period)”
appear, time periods should be insertad to
coincide with those specified in board
resolutions of each credit union’s board of
directors. As the supplementary information
to §707.4(b)(3)(i) explains, the par value of
a share to establish membership is a critical
disclosure to be made to potential members
of credit unions. The par value disclosure is
required by § 707.4(b)(3)(i) as being
analogous to 8 minimum balance account
opening requirement.

(e) Balance Computation Method
(§ 707.4(b)(3)(ii))

(i) Daily Balance Method

[Dividends/Interest] (are/is} calculated by
the daily balance method which applies a
daily periodic rate to the balance in the
account each day.

(ii) Average Daily Balance Method

[Dividends/Interest) [are/is] calculated by
the average daily balance method which
applies a periodic rate to the average daily
balance in the account for the period. The
average daily balance is calculated by adding
the balance in the account for each day of the
period and dividing that figure by the
number of days in the period.

Note: Any explanation of balance
computation method must contain enough
information for members to grasp the means
by which dividends or interest will be
calculated on their accounts. Using a
shorthand form, such as ““day in/day out" for
the daily balance method or “‘average
balance’ for the average daily balance
method, without more information, is
insufficient. In addition, any disclosure
based on the equivalency of the two
allowable methods, such as stating that the
average daily balance method was the same
as the daily balance method, is impermissible
and misleading,

(f) Accrual of Dividends/Interest on Noncash
Deposits § 704.4(b)(3)(iii))

[Dividends/Interest] will begin to accrue on
the business day you [place/deposit) noncash
items (e.g. checks) to your aceount.
or

[Dividends/Interest] will begin te accrue no
later than the business day we receive
provisional credit for the [placement/deposit]
of noncash items (e.g. checks) to your
account.

Note: Accrual information is not included
in the explanation of balance computation
method required by § 707.4(b)(4)(ii}. In
addition, the disclosures required by TISA do
not affect the substantive requirements of the
EFAA and Regulation CC.

The EFAA and Regulation CC control, and
any modifications to them should eccasion
credit unions to revisit this disclosure with
a view to revising it to reflect current law.

() Fees and Charges (§ 707.4(b)(2))

The following fees and charges may be
assessed against your account:
(Service/explanation)—S$ -

(Service/explanation}—S$ A

Note: Fees and charges may be disclosed in
an account disclosure, or separately in a Rate
and Fee Schedule {see section B~11 of this
appendix). In either event, the disclosure
should also specify when the fee will be
assessed by using phrases such as “per item,"
**per month,"” or “per inquiry."
(h) Transaction Limitations (§ 707.4(b){5))

The minimum amount you may
[withdraw/write a draft for] is §

During any statement period, you may not
make more than six withdrawals or transfers
to another credit union account of yours or
to a third party by means of a preauthorized
or automatic transfer or telephonic order or
instruction. No more than three of the six
transfers may be made by check, draft, debit
card, if applicable, or similar order to a third
party. If you exceed the transfer limitations
set forth above in any statement period, your
account will be subject to [closure by the
credit union/a fee of § g

Note: This ph satisfies the
requirements of § 707.4(b)(6) with respect to
Regulation D limitations on share accounts
and money market accounts. These are some
of the more common limitations applicable

The credit union reserves the right to
require a member intending to make a
withdrawal from any account (except a share
draft account) to give written notice of such
intent not less than seven days and up to 60
days before such withdrawal.

Note: This disclosure is limited to federal
credit unions with Bylaws containing this
limitation. See Standard Federal Credit
Union Bylaws, Art. 111, section 5(a). Similar
disclosures are required of any state-
chartered credit unions having similar
limitations in their bylaws, or under state
law. This limitation does not directly relate
to the “number” or “amount” of transactions,
and accordingly, may not be necessary under
§ 707.4(b)(5), but would, if applicable, be
required by § 707.3(b).

(i) Disclosures Related to Term Share
Accounts (§ 707.4(b)(6)) :
(i) Time requirements
Your account will mature on (date).
or
Your account will mature after (time
period).
(it) Barly withdrawal penalties
We [will/may] impose a penalty if you
withdraw [any/all] of the [funds/principal] in
your account before the maturity date. The
penalty will equal [_______[days’/weeks'/
months'] [dividends/interest] on your
account.
or
We [will/may} impose a penalty of
§  if you withdraw [any/all] of the
[funds/principal) before the maturity date.
If you withdraw some of your funds before
maturity, the [dividend/interest] rate for the
remaining funds in your account wiltbe
9%, with an annual percentage yield of
TS
Note: In most cases, the dividend rate and
annual percentage yield on the funds
remaining in the account after early
withdrawal are the same as before the
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withdrawal. Accordingly, the disclosure of
dividend rate and annual percentage yield
after withdrawal is required only if the
dividend rate and APY will change.

(iii) Withdrawal of Dividends/Interest Prior to
Maturity

The annual percentage yield is based on an
assumption that [dividends/interest] will
remain in the account until maturity. A
withdrawal will reduce earnings.

Note: This disclosure may be used if the
credit union compounds dividends/interest
and allows withdrawal of accrued dividends/
interest before maturity. This disclosure
alerts members that the annual percentage
yield is based on an assumption that the
dividends/interest remain on deposit until
maturity.

(iv) Renewal Policies

1. Automatically Renewable Term Share
Accounts
Your term share account will automatically
w at maturity, You will have a grace
ariod of [calendar/business] days
fter the maturity date to withdraw the funds
n the account without being charged an
parly withdrawal penalty.
or

Your term share account will automatically
renew at maturity. There is no grace period
following the maturity of this account.

2. Non-Automatically Renewable Term Share
Accounts

This account will not renew automatically
t maturity. If you do not renew the account,
r account will [continue to earn/no longer
] [dividends/interest] after the maturity
date,
Note: These disclosures should agree with
the necessary pre-maturity notices for term
re accounts in B-3 of this appendix.

(j} Bonuses (§ 704.4(b)(7)):

You will [be paid/receive] [§________ /
(description of item}] as a bonus [when you

pen the account/on (date)].

You must maintain a minimum [daily
balance/average daily balance] of

_________to obtain the bonus.

To earn the bonus, [$ /your
entire principal] must remain on deposit [for
(time period)/until (date)].

Note: These disclosures follow the
requirements of § 707.4(b)(7) and should be
used as applicable. Further information may
also be added, especially if it clarifies the
conditions and timing of receiving the bonus,

or better informs the member about the
bonus.

B-2 Model Clauses for Changes in Terms
(§707.5(a))

{ On (date), the (type of fee) will increase to

On (date), the [dividend/interest] rate on
your account will decreaseto %, with
an ann;’al percentage yield (APY) of

On (date), the [minimum daily balance/
average daily balance] required to avoid
;mposition of a fee will increase to

e —

Note: These examples apply to the more
common changes necessitating a change in
terms notice. However, any change,
amendment or modification reducing the
APY or adversely affecting the members
holding such accounts must be disclosed. For
such changes not contemplated by the model
clauses, the Board recommends the use of as
simple language as possible to convey the
change, along with cross-referencing to the
particular sections or paragraph numbers of
the account opening disclosures, when to do
)

will assist members in reviewing and
understanding the change.

B-3 Model Clauses for Pre-Mat.urity
Notices for Term Share Accounts (§ 707.5(b-
d))

(a) Maturity Date

Your term share account will mature on

(b) Nonrenewal

Unless your térm share account is
renewed, it will not accrue further
[dividends/ifiterest] after the maturity date.

(c) Rate Information

The [dividend/interest] rate and annual
percentage yield that will apply to your term
share account if it is renewed have not yet
been determined. That information will be
available on . After that date, you
may call the credit union during regular
business hours at (telephone number) to find
out the [dividend/interest] rate and annual
percentage yield (APY) that will apply to
your term share account if it is renewed.

Note: Pre-maturity notices should follow
the requirements of § 707.5(b—d) as closely as
possible. Care should be taken to explain any
grace periods used, See discussion of use of
alternative timing in supplementary
information to § 707.2(o) and § 707.5(b—d).

B-4 Sample Form (Signature Card/
Application for Membership)

Application for Membership/Account
Signature Card

ACCOUNT NUMBER

(last name) (first name) (middle name)

(street address) (apartment number)

(city) (state) (zip code)

(home telephone number) (business
telephone number) :

TocﬁSecurity # or TIN) (date of birth)

(mother’'s maiden name) (employer,
occupation)

I hereby make ap!plication for membership
inand g to conform to the Bylaws, as
amended,of ____ Credit Union (the
*Credit Union”). I certify that: I am within
the field of membership of this Credit Union;
the information provided on this application
is true and correct; and my signature on this
card applies to all accounts under my name
at this Credit Union. I also agree to be bound

to the terms and conditions of any account
that I have in the Credit Union now or in the
future.

(signature of applicant)

This application approved
by the (Check one)

{ )Board ( ) Exec. Committee

() Membership Officer

Signed:
(Secretary; Exec. Cmte. Member, or

Membership Officer)

Note: This form is modeled on NCUA Form
FCU 150, Application for Membership, as
discussed in the Accounting Manual for
FCUs, §§5030.1, 5150.3. It is noted that other
information can also be requested on the
signature card, as long as it is in accordance
with federal and state laws. For example,
information identifying the member, such as
a state driver's license number, could be
added. The types of accounts that the
signature applies to could be specified.
Furthermore, the Board notes that this card
contains much identification information
that may not be necessary for all credit
unions; common sense should guide credit
union boards of directors in designing their
applications for membership/signature cards
However, the Board believes that the
information sclicited on this form is
reasonable and prudent for many credit
unions. Payable on death designations, joint
account language required under state law,
life savings beneficiary designations, and
other like variations and designations may be
added to the card if so desired. The proposed
signature card/ application for membership
form contained taxpayer certification
language. One commenter noted that the IRS
may always change its requirements in this
area, which are beyond the authority of the
Board. Therefore, the Board has deleted
reference to the IRS taxpayer certification
required by 26 USC 3406, but notes that such
certification must be made in accordance
with applicable law and IRS rules. The
information may be included on the front
and back of a standard size signature card, or
on the front of a large size signature card.
However, no account terms may be included
on a signature card unless a copy of the
signature card is provided to the member at
the time of account opening. The Board
recommends that credit unions refrain from
this practice, and instead use standard
account disclosures. One reason for this is
that if laws, regulations or credit union
policies change, discrepancies may result
between them and the earlier signature card
terms. Given the longevity of credit union
membership, signature cards may well be in
use for up to or over a century. In addition,
as signature cards are relatively small, they
probably will not contain enough space to
make all desired and required disclosures.
Fragmentation of terms, some on signature
cards, some on separate disclosures, could
easily lead to member confusion. As terms
are usually construed against the drafter,
credit unions should be very careful in their
use of account terms and conditions varying

(date)
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from those provided as model clauses and
sample forms in this appendix.

B-5 Sample Form (Term Share (Certificate)
Account)

Term Share Certificate

Date Issued

Account Number

Certificate Number

Social Security Number

This is to certify that (name(s))
_  |is/are]the owner{s)ofa
term share certificate account in the
________ Credit Union (the “Credit Union"’)
in the amount of Dollars
(§___ ). This term share certificate
account may be redeemed on (maturity date)
only upon presentation of the
certificate to the Credit Union. The dividend
rate of this certificate account is ___ % with
an annual percentage yield of __%. The
annual percentage yield and dividend rate
assume that dividends are to be [check one]
( )added to principal/{ ) paid to regular
share accountnumber /()
mailed to owner(s). This account is subject to
all terms and conditions stated in the Term
Share Certificate Account Disclosures, as
they may be amended from time to time, and
incorporates the same by reference into this
agreement.

Authorized signature

Authorized signature

Note: This form is modeled on NCUA Form
FCU 107SCP, Credit Union Share Certificate,
as discussed in the Accounting Manual for
FCUs, §§ 5030.1, 5150.6. It is simplified to
reflect the term share (certificate) account
agreement, the parties involved, the maturity
term and the annual percentage yield and
dividend rate. All other terms are
incorporated by reference. This should allow
the credit union maximum flexibility in
fashioning certificate, and other term share
account, products. If a credit union so
desired, other terms and conditions could be
incorporated into the term share certificate
itself, as long as a copy is presented to the
member at the account opening. Care should
also be taken to ensure that the term share
certificate format addresses any necessary
state law concerns. As the FRB's Regulation
D on reserve requirements permits all term
share accounts to be represented by a
transferable or nontransferable, or a
negotiable or nonnegotiable, certificate,

_instrument, passbook, statement or
otherwise, and still be considered a “time
deposit”, the Board has made no entry on
this sample form regarding such terms,
leaving the decision instead to each credit
union’s board of directors. 12 CFR
202.4(c)(2).

B-8 Sample Form (Regular Share Account
+ Disclosures)

Regular Share Account Disclosures

1. Rate information. As of April 1, 1995,
the dividend rate was 5.00% and the annual
percentng:ry;ield (APY) was 5.13% on your
regular s account. In addition, the credit
union estimates a prospective dividend rate
of 5.25% and a prospective APY of 5.39% on
your share account for this dividend period
on your share account.

2. Compounding and crediting. Dividends
will be compounded daily and will be
credited quarterly. For this account type, the
dividend period is quarterly, for example, the
beginning date of the first dividend period of
the calendar year is January 1 and the ending
date of such dividend period is March 31. All
other dividend periods follow this same
pattern of dates. The dividend declaration
date follows the ending date of a dividend
period, and for the example is April 1. If you
close your regular share account before
dividends are credited, you will not receive
accrued dividends.

3. Minimum balance requirements. The
minimum balance to open this account is the
purchase of a $5 share in the Credit Union.
You must maintain a minimum daily balance
of $500 in your account to avoid a service
fee. If, during any day during a quarter, your
account balance falls below the required
minimum daily balance; your account will be
subject to a service fee of $5 for that quarter.

4. Balance computation method. Dividends
are calculated by the daily balance method
which applies a daily periodic rate to the
principal in your account each day.

5. Accrual of dividends. Dividends will
begin to accrue on the business day you
deposit noncash items (e.g., checks) to your
account.

6. Fees and charges. The following fees
and charges may be assessed against your
account.

a. Statement copies—8$5.00 per statement.

b. Account inquiries—$3.00 per inquiry.

c. Dormant account fee—$10.00 per month,

d. Wire transfers—$8.00 per transfer.

e. Minimum balance violation—$5.00 per
day.
f. Share transfer—$1.00 per transfer.

8. Excessive share withdrawals $1.00 per

“item.

7. Transaction limitations. During any
statement period, you may not make more
than six withdrawals or transfers to another
credit union account of yours or to a third
party by means of a preautherized or
automatic transfer or telephonic order or
instruction. No more than three of the six
transfers may be made by check, draft, debit
card, if applicable, or similar order to a third
party. If you exceed the transfer limitations
set forth above in any statement period, your
account will be subject to closure by the
credit union or to a fee of $1.00 per item.

8. Nature of dividends. Dividends are paid
from current income and available earnings,
after required transfers to reserves at the end
of a dividend period.

9. Bylaw Requirements. A member who
fails to complete payment of one share
within___ of his admission to
membership, or within from the
increase in the par value in shares, or a
member who reduces his share balance
below the par value of one share and does

not increase the balance to at least the par
value of one share within of the
reduction may be terminated from
membership at the end of a dividend period.
[All blanks should be filled with time chosen
by credit union board of directors, but must
be at least 6 months.] Shares may be
transferred only from one member to another,
by written instrument in such form as the
Credit Union may prescribe. The Credit
Union reserves the right, at any time, to
require members to give, in writing, not mere
than 60 days notice of intention to withdraw
the whole or any part of the amounts so paid
in by them. No member may withdraw
shareholdings that are pledged as required on
security on loans without the written
approval of the credit committee or a loan
officer, except to the extent that such shares
exceed the member’s total primary and
contingent liability to the Credit Union. No
member may withdraw any shareholdings
below the amount of his/her primary or
contingent liability to the Credit Union if he/
she is delinquent as a borrower, or if
borrowers for whom he/she is comaker,
endorser, or guarantor are delinquent,
without the written approval of the credit
committee or loan officer.

10. Par value of shares; Dividend period.
The par value of a regular share in this Credit
Union is $5. The dividend period of the
Credit Union is quarterly.

11. National Credit Union Share Insurance
Fund. Member accounts in this Credit Union
are federally insured by the National Credit
Union Share Insurance Fund.

12. Other Terms and Conditions. [In this
item, which may be titled or subdivided in
any manner by each credit union, NCUA
suggests that the following issues be covered
or handled: Statutory lien or setoff; expenses
(garnishments and bankruptcy orders and
holds on account); joint ownership accounts;
trust accounts; payable-on-death accounts;
retirement accounts; Uniform Transfer to
Minor Act accounts; sole proprietorship
accounts; escrow and custodial accounts;
corporation accounts; not-for-profit
corporation accounts; voluntary association
accounts; partnership accounts; public unit
accounts; powers of attorney (guardianship
orders); tax disclosures and certifications;
Uniform Commercial Code variances;
amendments; reliance on signature card;
change of address; incorporations of other
documents by reference, such as expedited
funds availability policies, service charges
schedules or electronic banking disclosures;
ability to suspend services; and operational
matters (stop pa t orders—verbal and
written, satisfactory identification, refusal of
deposits not in proper form, wire transfers,
stale check deposits, availability of periodic
statements or passbook feature.)]

Note: This form is modeled on the share
account disclosures in the Accounting
Manual for FCUs, §5150.7. The disclosures
are for a variable-rate, daily balance method
dividend calculation regular share account in
an FCU with a $500 minimum balance to
avoid service fees. For the example, the
account was opened on May 1, 1995. Other
terms are self-explanatory. The dividend rate
paid and annual percentage yield disclosures
will reflect the prospective dividend rate for
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—

ggiven dividend period. Item nos. 1-8 reflect
sandard TISA and part 707 disclosurss
discussed in sections B—1 through B3 of this
sppendix. Note that if the credit union limits
the maximum amount of shares which may
be held by one member under NCUA
standard FCU Bylaws, Art. 11, section 2, that
this should be stated in item no. 7,
iransaction limitations. Item no. 9 reflects
various terms provided in Axt, I, sections 3—
5 of the NCUA Standard FCU Bylaws. H this
were a passbook account, then the
requirements of Ast, IV, Receipting for
Money—Passbooks, in the NCUA Standard
FCU Bylaws would also be included in item
no. 9. Item no. 10 reflects the par value
amount of regular shares in a federal credit
unicn, pursuant to section 117 of the FCU
Act, 12 U.S.C. 117, and Art. XIV, section 3
of the NCUA Stendard FCU Bylaws. It also
states the dividend period of the credit
union, which is set by the board of directors.
Item no. 11 addresses the requirements of 12
CFR part 740, Nonfederally insured credit
unions (NICUs) would be expected to
disclose information required by section 151
of the Federal Deposit Insurance Corporation

ovement Act of 1991, 12 USC 1831t. By

mber 19, 1992, all NICUs were required

lude conspicuocusly on all periodic

nents of account, signature cards,

ooks, share certificates and other

ar instruments of deposit and in all

sing a notice that the credit union is

not federally insured. Additional disclosures
will be required of NICUs by June 19, 1994,
ltam no. 12 is inserted to ensure that credit

infons add other account terms and
itions not covered by the proposed
regulation. These sorts of terms are
ontempleted by proposed §707.3(b),
quiring that the disclosures reflect the
s of the legal obligation between the
member and the eredit union, This list is not
meant to be exhaustive, but to give a general
idea of other topics often covered in share
unt contracts, ltem no. 12 is not
ressly required by either TISA or part
07, but any of these terms that are disclosed
must be accurate and not misleading. Also
! rd strongly recommends that such
¢ included in account opening
1res to inform the membership and to
set forth the legal relationship
esn the members and their credit union.

B-7 Sample Form (Share Draft Account
Disclosures)
Share Draft Account Disclosures

1. Rate information. As of January 1, 1995,
the dividend rate was 3.00% and the annusl
percentage yield (APY) was 3.04% on your
share account. In addition, the prospective
dividend rate on your account is 3.15% with
4 prospective annual percentage yield (APY)
0f 3.20% for the current dividend period.

The dividend rate and APY may change
every dividend period as determined by the
credit union board of directors.

2. Compounding and crediting. Dividgnds
will be compounded monthly and will be
credited monthly. For this account type, the
dividend period is monthly, for example, the
beginning date of the first dividend period of
the calendar year is January 1 and the ending
date of such dividend period is January 31.

All other dividend periods follow this same
pattern of dates. The dividend declaration
date follows the ending date of a dividend
period, and for the example above is
February 1. If you close your share draft
account before dividends are credited, you
will not receive accrued dividends.

3. No Minimum balance requirements
apply to this account.

4. Balance computation method. Dividends
are calculated by the average daily balance
method which applies a periodic rate to the
average daily bagmca in the account for the
period. The average daily balance is
calculated by adding the balance in the
account for each day of the period and
dividing that figure by the number of days in
the period.

5. Accrual of dividends. Dividends will
begin to accrue no later than the business day
we receive provisional credit for the
placement of noncashi items (e.g. checks) to
your account,

6. Fees and charges. The following fees
and charges may be assessed against your

" account.

a. Statement copies—$5.00 per statement.

b. Account inquiries—$3.00 per inquiry.

¢. Dormant account fee—$10.00 per month.

d. Wire transfers—$8.00 per transfer.

e. Overdrafts/Returned Items—$5.00 per
draft. ‘

f. Share transfer—$1.00 per transfer.

8- Excessive share withdrawals—§1.00 per
item.

h. Certified checks—$5.00 per check.

i. Stop Payment Order—$5.00 per order.

j. Check Printing Fee—$12.00 per 200
checks (varies depending on style of check
ordered).

7. No transaction limitations apply to this
account, :

8. Nature of dividends. Dividends are paid
from current income and available eamings,
after required transfers to reserves at the end
of a dividend period.

9. Bylaw Requirements. A member who
fails to complete payment of ane share
within of his admission to
membership, or within from the
increase in the par value in shares, ora
member who reduces his share balance
below the par value of one share and does
not increase the balance to at leest the par
vatus of one share within : of the
reduction may be terminated from
membership at the end of a dividend period.
[All blanks should be filled with time chosen
by credit union board of directors, but must
be at least 6 months.] Shares may be
transferred only from one member to another,
by written instrument in such form as the
Credit Union may prescribe. The Credit
Union reserves the right, at any time, to
require members to give, in writing, not more
than 80 days notice of intention to withdraw
the whole or any part of the amounts so paid
in by them. Shares paid in under an
accumulated payroll deduction plan may not
be withdrawn until credited to a member's
account. No member may withdraw
shareholdings that are pledged as required on
security on loans without the written
approval of the credit committee or a loan
officer, except to the extent that such shares
exceed the member’s total primary and

contingent liability to the Credit Union. No
member may withdraw any shareholdings
below the amount of his/her primary or
contingent liability to the Credit Union if he/
she is Salinquem as a borrower, or if
borrowers for whom he/she is comaker,
endorser, or guarantor are delinquent,
without the written approval of the credit
committee or loan officer.

10. Par value of shares; Dividend period.
The par value of a regular share in this Credit
Union is $5. The dividend period of the
Credit Union is monthly, beginning on the
first of a month and ending on the last day
of the month.

11. National Credit Union Share Insurance
Fund. Member accounts in this.Credit Union
are federally insured by the National Credit
Union Share Insurance Fund.

12. Other Terms and Conditions. [See
section B8, item 12, of this appendix].

Note: This form is modeled on the share
account disclosures in the Accounting
Manual for FCUs, § 5150.7, The disclosures
are for a variable-rate, average daily balance
method dividend calculation share draft
account in an FCU with no minimum balance
requirement. For purposes of this example,
the account was opened on January 15, 1995.
The Credit Union has monthly dividend
periods. Other terms are self-explanatory.
The dividend rate paid and annual
percentage yield disclosures will reflect the

ive dividend rate for a given
dividend period. The disclosures are very
similar to the ones in section B-6 of
appendix B, except for the rollback and par
value disclosures, which have been removed
from the final rule and appendices.

B-8 Sample Form (Money Market Share
Account Disclosures)

Money Market Share Account Disclosures

1. Rate information. As of January 1, 1995,
if your average daily balance was $500er
more, the dividend rate paid on the entire
balance in your account was 4.75%, with an
annual percentage yield (APY) of 4.85%. If
your average daily balance is $500 or more,
a prospective dividend rate of 4.95% will be
paid on the entire balance in your account
with a prospective APY of 5.00% for this
dividend period on your account. The
dividend rate and APY may change every
dividend period as determined by the credit
union board of directars.

2. Compounding and crediting. Dividends
will be compounded monthly and will be
credited quarterly. If you close your share
money market account before dividends are
credited, you will not receive accrusd
dividends.

3. Minimum balance requirements, The
minimum balance required to open this
account is $500. You must maintain a
minimum daily balance of $500 in your
account to avoid a service fee. If, during any
(time period), your account falls below the
required minimum daily balance, your
account will be subject to a service fee of $5
for that (time period).

4. Balance computation method. Dividends
are calculated by the average daily balance
method which applies a periodic rate to the
average daily baf)ance in your account for the
period. The average daily balance is
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calculated by adding the principal in the
account for each day of the period and
dividing that figure by the number of days in
the period.

5. Accrual of dividends. Dividends will
begin to accrue on the business day you
deposit noncash items (e.g., checks) to your
account.

6. Fees and charges. The following fees
and charges may be assessed against your
account.

a. Statement copies—$5.00 per statement.

b. Account inquiries—$3.00 per inquiry.

c. Dormant account fee—$10.00 per month.

d. Wire transfers—8$8.00 per transfer.

e. Minimum balance violation—$5.00 per
day.

f. Share transfer—$1.00 per transfer.

g Excessive share withdrawals—8$1.00 per
item.

h, Certified checks $5.00 per check.

1. Stop Payment Order $5.00 per order.

j. Check Printing Fee—$12.00 per 200
checks (varies depending on style of check
ordered).

7. Transaction limitations. During any
statement period, you may not make more
than six withdrawals or transfers to another
credit union account of yours or to a third
party by means of a preauthorized or
automatic transfer or telephonic order or
instruction. No more than three of the six
transfers may be made by check, draft, debit
card, if applicable, or similar order to a third
party. If you exceed the transfer limitations
set forth above in any statement period, your
account will be subject to closure by the
credit union or to a fee of $1.00 per item.

8. Nature of dividends. Dividends are paid
from current income and available earnings,
after required transfers to reserves at the end
of a dividend period.

9. Bylaw Requirements. [This section
should reflect any requirements concerning
share accounts in the FISCU's bylaws or
charter.]

10. Par value of shares; Dividend period.
The par value of a regular share in this Credit
Union is $50. The dividend period of the
Credit Union is monthly, beginning on the
first of a month and ending on the last day
of the month.

11. National Credit Union Share Insurance
Fund. Member accounts in this Credit Union
are federally insured by the National Credit
Union Share Insurance Fund.

12. Other Terms and Conditions. [See
section B-6, item 12, of this appendix.]

Note: This form is modeled on the share
account disclosures in the Accounting
Manual for FCUs, § 5150.7 and on the share
draft account disclosures in section B-7 of
this appendix. The disclosures are for a
variable-rate, tiered-rate (method A, option
1), average daily balance method dividend
calculation, money market share account in
a FISCU with a $500 minimum balance to
open the account and to avoid service fees.
For purposes of this example, the account
was opened on January 29, 1995. Other terms
are self-explanatory. The dividend rate paid
and annual percentage yield disclosures will
reflect the prospective dividend rate for a
given dividend period. Note that the contents
of Item 9, Bylaw requirements, must be
tailored to the specific bylaws of a FISCU or

NICU. Also note the high par value amount
in Item 10,

B-9 Sample Form (Term Share (Certificate)
Account Disclosures)

Term Share (Certificate) Account Disclosures

1. Rate information. [Repeat rates disclosed
on face of term share certificate, see B-5,
Sample Form (Term Share (Certificate)
Account.]

2. Compounding and crediting. Dividends
will be compounded monthly and will be
credited annually. If you close your
certificate account before dividends are
credited, you will not receive accrued
dividends.

3. Minimum balance requirements. The
minium balance required to open this
account is $500.

4. Balance computation method. Dividends
are calculated by the daily balance method,
which applies a daily periodic rate to the
principal in your account each day.

5. Accrual of dividends. Dividends will
begin to accrue on the business day you
deposit noncash items (e.g., checks) to your
account.

6. Fees and charges. The following fees
and charges may be assessed against your
account.

a. Statement copies—$5.00 per statement.

b. Account inquiries—$3.00 per inguiry.

c. Share transfer— $1.00 per transfer.

7. Transaction limitations. After the
account is opened, you may not make
deposits into the account until the maturity
date stated on the certificate.

8. Maturity date. Your account will mature
on January 1, 1996.

9. Early withdrawal penalties. We may
impose a penalty if you withdraw any of the
funds before the maturity date. The penalty
will equal three months’ dividends on your
deposit.

10. Renewal policies. Your certificate
account will automatically renew at maturity.
You will have a grace period of 10 business
days after the maturity date to withdraw the
funds in the account without being charged
an early withdrawal penality.

11.-Bonus. You will receive a new (insert
brand name) toaster-oven as a bonus when
you open the account after December 31,
1994, and before June 30, 1995. You must
maintain your entire principal on deposit
until the maturity date of your certificate
account to obtain the bonus.

12. Nature of dividends. Dividends are
paid from current income and available
earnings, after required transfers to reserves
at the end of a dividend period.

13. Bylaw Requirements. [This section
should reflect any requirements concerning
share accounts in the FISCU’s bylaws or
charter.]

14. Par value of shares; Dividend period.
The par value of a regular share in this Credit
Union is $25. The dividend period of the
Credit Union on this type of account is
annual, beginning on the date the account is
opened, and ending on the stated maturity
date, unless renewed.

15. National Credit Union Share Insurance
Fund. Member accounts in this Credit Union
are federally insured by the National Credit
Union Share Insurance Fund.

16. Other Terms and Conditions. [Ses
section B-6, item 12, of this appendix.]

Note: Even though this disclosure if for an
account at a FISCU, this form is modeled on
the share account disclosures in the
Accounting Manual for FCUs, § 5150.7 and
upon the regular share account disclosures in
section B-6 of this appendix. The disclosures
are for a fixed-rate, daily balance method
dividend calculation, automatically renewing
term share certificate account in a FISCU
with a $§500 minimum balance to open the
account and a ten day grace period. For the
example, the account is opened on January
1, 1995 and matures on January 1, 1996,
Other terms are self-explanatory. The
dividend rate paid and annual percentage
yield disclosures reflect the contracted,
prospective dividend rate for a given
dividend period. Note the special disclosures
for term share certificate accounts, items nos.
8-10. Note also the bonus disclosure, item
no. 11.

B-10 Sample Form (Periodic Statement)
Periodic Statement

Member Name

Account Number

[Transaction account activity by date.)
[Average daily balance of $1,500 for the
month, daily compounding.]

Your account earned $6.72, with an annual
percentage yield earned of 5.40%, for the
statement period from May 1 through and
including May 31. In addition, your account
earned $15 in extraordinary dividends for
this period. Any fees assessed against your
account are shown in the body of the
periodic statement and are identified by the
code at the bottom margin of this statement.

Service Charge Codes

SC~1 Stop Payment Order Fee

SC-2 Statement Copy Fee

SC-3 Draft Return Fee

SC—4 Transfer from Shares

SC-5 Microfilm Copy

SC-6 Share Draft Printing Fee

SC-7 Dormant Account Fee

SC-8 Wire Traggfer Fee

SC-9 Excessive Share Withdrawal Fee
SC-10

Other Transactions

D Dividends
EC Error Correction
OR Overdraft Returned
OL Overdraft Loan
OS Overdraft Share Transfer

Note: This form is modeled on the share
draft statement of account, Form FCU 107G~
SD, in the Accounting Manual for FCUs,
§5150.4. All information is self-explanatory.
Codes of transactions are not required, but
are a common credit union practice. The
information regarding fees could also be
included on the line of the periodic
statement showing when the fees were
debited from the account. Alternatively, a
credit union could show all fees debited
against the account for the statement period
in a special area of the periodic statement.
Clarity to the member of the required
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information—annual percentage yield
earned; amount of dividends; fees imposed
and length of period—is the important goal.
An sdditional disclosure regarding the dollar
value of any extraordinary dividends earned
must be added to those statements showing
the payment of such extraordinary dividends
to the member.

B-11 Sample Form (Rate and Fee
Schedule)

Rate and Fee Schedule

This Rate and Fee Schedule for all
Accounts sets forth certain conditions, rates,
fees and charges applicable to your regular
share, share draft, and money market
accounts at the Federal Credit
Union as of [insert date of
ielivery to member], This schedule is
incorporated as part of your account
agreement with the Federal Credit
Union.

Regular Share

Dividend Rate as of Last %,
Dividend Declaration Date.

Annual Percentage Yield as of %o,
Last Dividend Declaration Date.

Prospective Dividend Rate ______ %.

Prospective Annual Percentage %
Yield.

Dividends Compounded [Annually,
Semiannually, Quarterly, Monthly, Weekly,
g

ilyl

Dividends Credited—At close of a
lividend period,

Dividend Period [Annually, Semiannually,
Quarterly, Monthly, Weekly, Daily].

_Minimum Opening Deposit $5.00 par value

share.

Minimum Monthly Balance [None, $
amount)].
Shars Draft

Dividend Rate asof Last _____ %,
Dividend Declaration Date.

Annual Percentage Yieldasof_____ %,
Last Dividend Declaration Date.

Prospective Dividend Rate __ %.

Prospective Annual Percentage %,
Yield,

Dividends Compounded [Annually,
Semiannually, Quarterly, Monthly, Weekly,
Daily).

Dividends Credited—At close of a
dividend period.

Dividend Period [Annually, Semiannually,
Quarterly, Monthly, Weekly, Daily].

Minimum Opening Deposit [None, $
amount].

Minimum Monthly Balance [None, $
amount).

Money Market

Dividend Rate as of Last %.
Dividend Declaration Date.

Annual Percentage Yield as of %,
Last Dividend Declaration Date.

Prospective Dividend Rate %.

Prospective Annual Percentage %,
Yield.

Dividends Compounded [Annually,
Semiannually, Quarterly, Monthly, Weekly,
Daily].

Dividends Credited—At close of a
dividend period.

Dividend Period [Annually, Semiannually,
Quarterly, Monthly, Weekly, Daily].

Minimum Opening Deposit [None, $
amount].

Minimum Monthly Balance [None, $
amount].

The following fees may be assessed in
connection with your accounts:

Fees Applicable to All Accounts

Returned item fee—S$____.00 per item.

Account reconciliation fee—$____.00 per
heur,

Statement copies fee—$___.00 per
statement,

Certified draft fee—S____.00 per draft.

Wire transfer fee—S____.00 per transfer.

Account inquiry fee—S$____.00 per inquiry.

Dormant account fee—$___ .00 per month,

Minimum balance violation fee—$___.00
per day.

Share transfer fee—$___ .00 per transfer.

Excessive share withdrawals fee—$____.00
per item.

Share Draft Account Fees

Monthly service fee—S___.00 per month.

Overdreft transfers fee—S__*.00 per
overdraft.

Drafts returned insufficient funds fee—
S$____.00 per draft.

Stop payment order fee—$____.00 per
order.

Draft copy fee—$___.00 per copy.
Check printing fee—$___ .00 per 200
drafts, :
Money Market Share Account Fees

Monthly service fee—$____ .00 per month.

Check printing fee—$____.00 per 200
drafts.

Note: This illustration is for use of an FCU.
The information provided on a Rate and Fee
Schedule can be presented in any format. To
ensure that it is a part of the account
agreement, if used, it should be incorporated
by reference into the appropriate share
account disclosures. The figures used are
illustrative only, except for the overdraft
transfer fee of $1.00 per overdraft and the
excessive share transfer fee of $1.00 per item,
which are set in the NCUA Standard FCU
Bylaws, Art. 111, sections 4 and 5(f),
respectively.

PART 740—ADVERTISING

4, The authority citation for part 740
is revised to read as follows:

Authority: 12 U.S.C. 1766, 1781, 1789 and
4311.

5. Section 740.2 is amended by
revising the first sentence to read as
follows:

§740.2 Accuracy of advertising.

No insured credit union shall use any
advertising (which includes print or
broadcast media, displays and signs,
stationery, and all other promotional
material) or make any representation
which is inaccurate or deceptive in any
particular, or which in any way
misrepresents its services, contracts, or
financial condition, or which violates
the requirements of § 707.8 of this
subchapter, if applicable, * * *

[FR Doc. 93-23232 Filed 9-24-93; 8:45 am])
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