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1 When amending commentary, the Office of the 
Federal Register (OFR) requires reprinting of certain 
subsections being amended in their entirety rather 
than providing more targeted amendatory 
instructions. The sections of regulatory text and 
commentary included in this document show the 
language of those sections as amended by this final 
rule. In addition, the CFPB is releasing an 
unofficial, informal redline to assist industry and 
other stakeholders in reviewing the revisions by 
this final rule to the regulatory text and 
commentary of Regulation Z. This redline can be 
found on the CFPB’s website, https://
files.consumerfinance.gov/f/documents/cfpb_
unofficial-redline_credit-card-penalty-fees_final- 
rule_2024-01.pdf. If any conflicts exist between the 
redline and the text of Regulation Z, its 
commentary, or this final rule, the documents 
published in the Federal Register are the 
controlling documents. 

2 Although the safe harbors discussed above 
apply to charge card accounts, § 1026.52(b)(1)(ii)(C) 
provides an additional safe harbor when a charge 
card account becomes seriously delinquent. 

3 This final rule does not define the term ‘‘Larger 
Card Issuer’’ in the regulatory or commentary text, 
but this document uses this term to aid 
understanding of the changes in this final rule and 
readability of the document. This document uses 
the term ‘‘Larger Card Issuers’’ to refer to card 
issuers that are not Smaller Card Issuers as defined 
in § 1026.52(b)(3) and thus are card issuers that 
together with their affiliates have one million or 
more open credit card accounts. 

4 This final rule does not amend the safe harbor 
set forth in § 1026.52(b)(1)(ii)(C) applicable to 
charge card accounts. 

5 This final rule contains an exception if a card 
issuer together with its affiliates had fewer than one 
million open credit card accounts for the entire 
preceding calendar year but meets or exceeds that 
number of open credit card accounts in the current 
calendar year. In this case, this final rule provides 
that the card issuer will no longer be a Smaller Card 
Issuer as of 60 days after meeting or exceeding that 
number of open credit card accounts. See 
§ 1026.52(b)(3)(ii). 
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Z) 
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Bureau. 
ACTION: Final rule; official 
interpretation. 

SUMMARY: The Consumer Financial 
Protection Bureau (CFPB or Bureau) 
amends Regulation Z, which 
implements the Truth in Lending Act 
(TILA), to address late fees charged by 
card issuers that together with their 
affiliates have one million or more open 
credit card accounts (referred to as 
‘‘Larger Card Issuers’’ herein). This final 
rule adopts a late fee safe harbor 
threshold of $8 for those issuers and 
provides that the annual adjustments to 
reflect changes in the Consumer Price 
Index (CPI) do not apply to this $8 
amount. 

DATES: Effective date: May 14, 2024. 
FOR FURTHER INFORMATION CONTACT: 
Adrien Fernandez, Counsel; Krista 
Ayoub and Steve Wrone, Senior 
Counsels, Office of Regulations, at 202– 
435–7700. If you require this document 
in an alternative electronic format, 
please contact CFPB_Accessibility@
cfpb.gov. 

SUPPLEMENTARY INFORMATION: 

I. Summary of the Final Rule 

The CFPB is amending provisions in 
Regulation Z, § 1026.52(b) and its 
accompanying commentary as they 
relate to credit card penalty fees.1 
Currently, under § 1026.52(b)(1), a card 
issuer must not impose a fee for 
violating the terms or other 
requirements of a credit card account 

under an open-end (not home-secured) 
consumer credit plan, such as a late 
payment, exceeding the credit limit, or 
a returned payment, unless the issuer 
has determined that the dollar amount 
of the fee represents a reasonable 
proportion of the total costs incurred by 
the issuer for that type of violation as set 
forth in § 1026.52(b)(1)(i) (so-called cost 
analysis provisions) or complies with 
the safe harbor provisions set forth in 
§ 1026.52(b)(1)(ii). Section 
1026.52(b)(1)(ii)(A) and (B) currently 
sets forth a safe harbor of $30 generally 
for penalty fees, except that it sets forth 
a safe harbor of $41 for each subsequent 
violation of the same type that occurs 
during the same billing cycle or in one 
of the next six billing cycles.2 The CFPB 
has determined that for Larger Card 
Issuers (i.e., card issuers that together 
with their affiliates have one million or 
more open credit card accounts),3 the 
discretionary safe harbor dollar amounts 
for late fees, as currently set forth in 
§ 1026.52(b)(1)(ii)(A) and (B), are too 
high and, therefore, are not consistent 
with TILA’s statutory requirement that 
such fees be reasonable and 
proportional to the omission or 
violation to which the fee relates. With 
respect to the current higher safe harbor 
threshold for late fees for certain 
subsequent violations, the CFPB also is 
concerned based on data from certain 
Larger Card Issuers that this amount is 
higher than is justified based on 
consumer conduct and to deter future 
violations and, indeed, a late fee that is 
too high could interfere with a 
consumer’s ability to make future 
payments on the account. 

To address these concerns, this final 
rule amends § 1026.52(b) and its 
accompanying commentary to help 
ensure that the safe harbor sets late fees 
imposed by Larger Card Issuers at 
amounts that are consistent with the 
TILA’s requirement that such fees be 
reasonable and proportional to the cost 
from an omission or violation. First, 
with respect to Larger Card Issuers, this 
final rule repeals the current safe harbor 
threshold amounts in 
§ 1026.52(b)(1)(ii)(A) and (B), adopts in 
§ 1026.52(b)(1)(ii) a late fee safe harbor 

dollar amount of $8, and eliminates for 
late fees a higher safe harbor dollar 
amount for subsequent violations of the 
same type that occur during the same 
billing cycle or in one of the next six 
billing cycles.4 Second, with respect to 
late fees imposed by Larger Card Issuers, 
this final rule provides that the current 
provision in § 1026.52(b)(1)(ii)(D) that 
provides for annual adjustments for the 
safe harbor dollar amounts to reflect 
changes in the CPI will not apply to the 
$8 safe harbor amount for those late 
fees. This final rule also amends 
comments 7(b)(11)–4, 52(a)(1)–1.i and 
iv, 60(a)(2)–5.ii, and sample forms in 
appendix G to revise current examples 
of late fee amounts to be consistent with 
the $8 safe harbor late fee amount 
discussed above. 

This final rule does not adopt the 
following revisions for Smaller Card 
Issuers as defined in new 
§ 1026.52(b)(3): (1) repeal of the current 
safe harbor threshold amounts in 
§ 1026.52(b)(1)(ii)(A) and (B), adoption 
of $8 late fee safe harbor threshold 
amount, and elimination of a higher late 
fee safe harbor dollar amount for 
subsequent violations; and (2) the 
elimination of the annual adjustments 
for the safe harbor threshold dollar 
amounts. This final rule defines the 
term ‘‘Smaller Card Issuer’’ in 
§ 1026.52(b)(3) to mean a card issuer 
that together with its affiliates had fewer 
than one million open credit card 
accounts for the entire preceding 
calendar year.5 For purposes of defining 
‘‘Smaller Card Issuer,’’ this final rule 
incorporates the definition of ‘‘open 
credit card account’’ from 
§ 1026.58(b)(6), which defines the term 
to mean a credit card account under an 
open-end (not home-secured) consumer 
credit plan and either: (1) The 
cardholder can obtain extensions of 
credit on the account; or (2) There is an 
outstanding balance on the account that 
has not been charged off. As discussed 
below, the safe harbors in 
§ 1026.52(b)(1)(ii)(A) and (B), as revised 
in this final rule pursuant to the annual 
adjustments in § 1026.52(b)(1)(ii)(D), 
will continue to apply to late fees 
imposed by Smaller Card Issuers. 
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6 Public Law 111–24, 123 Stat. 1734 (2009). 
7 15 U.S.C. 1601 et seq. 
8 CARD Act section 102, 123 Stat. 1740 (15 U.S.C. 

1665d(a)). 
9 CARD Act section 102, 123 Stat. 1740 (15 U.S.C. 

1665d(b)). 

10 CARD Act section 102, 123 Stat. 1740 (15 
U.S.C. 1665d(c)). 

11 CARD Act section 102, 123 Stat. 1740 (15 
U.S.C. (1665d(d)). 

12 CARD Act section 102, 123 Stat. 1740 (15 
U.S.C. (1665d(e)). 

13 75 FR 37526 (June 29, 2010). 
14 12 CFR 226.52(b)(1). 
15 12 CFR 226.52(b)(1)(ii)(A) and (B). 
16 12 CFR 226.52(b)(1)(ii)(C). 
17 12 CFR 226.52(b)(1)(ii)(D). 

18 12 CFR 226.52(b)(2)(i). 
19 12 CFR 226.52(b)(2)(ii). 
20 75 FR 37526 at 37526. 
21 Public Law 111–203, 124 Stat. 1376, 1955–2113 

(2010). 
22 76 FR 79768 (Dec. 22, 2011); see also 81 FR 

25323 (Apr. 28, 2016). 
23 76 FR 79768 at 79822. 
24 Comment 52(b)(1)(ii)–2. 
25 Although the safe harbors discussed above 

apply to charge card accounts, § 1026.52(b)(1)(ii)(C) 
provides an additional safe harbor when a charge 
card account becomes seriously delinquent. 
Specifically, § 1026.52(b)(1)(ii)(C) provides that, 
when a card issuer has not received the required 
payment for two or more consecutive billing cycles 
on a charge card account that requires payment of 
outstanding balances in full at the end of each 
billing cycle, it may impose a late payment fee that 
does not exceed 3 percent of the delinquent 
balance. 

Pursuant to the annual adjustments 
for safe harbor dollar amounts in 
§ 1026.52(b)(1)(ii)(D), this final rule 
revises the safe harbor threshold 
amounts in § 1026.52(b)(1)(ii)(A) and (B) 
to $32, except that it sets forth a safe 
harbor of $43 for each subsequent 
violation of the same type that occurs 
during the same billing cycle or in one 
of the next six billing cycles. These 
revised safe harbor threshold amounts 
of $32 and $43 apply to penalty fees 
other than late fees for all card issuers 
(i.e., Smaller Card Issuers and Larger 
Card Issuers) as well as late fees 
imposed by Smaller Card Issuers, as 
noted above. 

This final rule also amends comment 
52(b)(1)(i)–2.i to make it explicitly clear 
that costs for purposes of the cost 
analysis provisions in § 1026.52(b)(1)(i) 
for determining penalty fee amounts do 
not include any collection costs that are 
incurred after an account is charged off 
pursuant to loan loss provisions. This 
clarification applies to all card issuers 
that use the cost analysis provisions in 
§ 1026.52(b)(1)(i) for determining 
penalty fee amounts, including late fees. 

II. Background 

A. The CARD Act 
The Credit Card Accountability 

Responsibility and Disclosure Act of 
2009 (CARD Act) was signed into law 
on May 22, 2009.6 The CARD Act 
primarily amended TILA 7 and 
instituted new substantive and 
disclosure requirements to establish fair 
and transparent practices for open-end 
consumer credit plans. The CARD Act 
added TILA section 149, which 
provides, among other things, that the 
amount of any penalty fee with respect 
to a credit card account under an open- 
end consumer credit plan in connection 
with any omission with respect to, or 
violation of, the cardholder agreement, 
including any late payment fee or any 
other penalty fee or charge, must be 
‘‘reasonable and proportional’’ to such 
omission or violation.8 

At the time of its passage, the CARD 
Act required the Board of Governors of 
the Federal Reserve System (Board) to 
issue rules establishing standards for 
assessing the reasonableness and 
proportionality of such penalty fees.9 In 
issuing these rules, the CARD Act 
required the Board to consider (1) the 
cost incurred by the creditor from an 
omission or violation; (2) the deterrence 

of omissions or violations by the 
cardholder; (3) the conduct of the 
cardholder; and (4) such other factors 
deemed necessary or appropriate by the 
Board.10 The CARD Act authorized the 
Board to establish different standards 
for different types of fees and charges, 
as appropriate.11 The CARD Act also 
granted the Board discretion to provide 
an amount for any penalty fee or charge 
that is presumed to be reasonable and 
proportional to the omission or 
violation to which the fee or charge 
relates.12 As discussed in more detail 
below, the authority to implement TILA, 
including TILA section 149, transferred 
from the Board to the CFPB in 2011. 

B. The Board’s Implementing Rule 
On June 29, 2010, the Board issued a 

final rule implementing new TILA 
section 149 in its Regulation Z, 12 CFR 
226.52(b) (2010 Final Rule).13 The 
Board’s Regulation Z, § 226.52(b) 
provided that a card issuer must not 
impose a fee for violating the terms or 
other requirements of a credit card 
account, such as a late payment, 
exceeding the credit limit, or returned 
payments, unless the issuer has 
determined that the dollar amount of 
the fee represents a reasonable 
proportion of the total costs incurred by 
the issuer for that type of violation as set 
forth in § 226.52(b)(1)(i). Alternatively, 
if the card issuer did not want to use the 
cost analysis provisions in 
§ 226.52(b)(1)(i) to determine the late fee 
amount, the issuer could use the safe 
harbors set forth in § 226.52(b)(1)(ii).14 
The Board set the safe harbor amounts 
in § 226.52(b)(1)(ii) at $25 generally for 
penalty fees, except that it set forth a 
safe harbor of $35 for each subsequent 
violation of the same type that occurs 
during the same billing cycle or in one 
of the next six billing cycles.15 Although 
the safe harbors discussed above 
applied to charge card accounts, the 
Board’s Regulation Z, § 226.52(b)(1)(ii) 
also provided an additional safe harbor 
when a charge card account becomes 
seriously delinquent.16 The Board’s 
Regulation Z, § 226.52(b)(1)(ii)(D) 
provided that the safe harbor dollar 
amounts would be adjusted annually to 
the extent that changes in the CPI would 
result in an increase or decrease of $1.17 

The Board’s Regulation Z, 
§ 226.52(b)(2) also contained other 
restrictions on card issuers for imposing 
penalty fees. Specifically, 
§ 226.52(b)(2)(i) prohibited issuers from 
imposing penalty fees that exceed the 
dollar amount associated with the 
violation.18 In addition, 
§ 226.52(b)(2)(ii) prohibited issuers from 
imposing multiple penalty fees based on 
a single event or transaction.19 

C. Transfer of Authority for TILA to the 
CFPB and the CFPB’s Rule 

The Board’s 2010 Final Rule 
implementing TILA section 149 took 
effect on August 22, 2010.20 Nearly one 
year later, on July 21, 2011, the Board’s 
rulemaking authority to implement the 
provisions of TILA, including TILA 
section 149, transferred to the CFPB 
pursuant to sections 1061 and 1100A of 
the Consumer Financial Protection Act 
of 2010 (CFPA).21 

On December 22, 2011, the CFPB 
issued an interim final rule issuing its 
Regulation Z, 12 CFR part 1026, to 
reflect its assumption of rulemaking 
authority over TILA.22 As set forth in 
the interim final rule, the CFPB’s 
Regulation Z, § 1026.52(b) contained the 
same restrictions on penalty fees as set 
forth in the Board’s Regulation Z, 
§ 226.52(b).23 

The dollar safe harbor amounts 
adopted by the Board in 2010 have been 
adjusted pursuant to 
§ 1026.52(b)(1)(ii)(D).24 Section 
1026.52(b)(1)(ii) currently sets forth a 
safe harbor of $30 generally for penalty 
fees, except that it sets forth a safe 
harbor of $41 for each subsequent 
violation of the same type that occur 
during the same billing cycle or in one 
of the next six billing cycles.25 

D. A Decade of the Late Fee Safe Harbor 

In the wake of the Board’s and the 
CFPB’s implementation of TILA section 
149, late fees represent almost all 
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26 Consumer Fin. Prot. Bureau (CFPB), The 
Consumer Credit Card Market, at 62–67 (Oct. 2023) 
(2023 Report), https://files.consumerfinance.gov/f/ 
documents/cfpb_consumer-credit-card-market- 
report_2023.pdf. See part V for a description of the 
Y–14+ data. 

27 CFPB, Card Act Report, at 23 (Oct. 2013) (2013 
Report), https://files.consumerfinance.gov/f/ 
201309_cfpb_card-act-report.pdf. From 2008 to 
2015, the CFPB used the CCDB to measure the 
amount of average late fees to include in the CARD 
Act reports that the CFPB releases every two years. 
In its 2017 report, the CFPB started using the Y– 
14 data to measure the amount of average late fees 
to include in its CARD Act reports and began using 
the Y–14+ data to calculate metrics including 
average late fee beginning with its 2019 report. See 
part V for a description of the Y–14 and Y–14+ data. 

28 Id. 
29 CFPB, Credit Card Late Fees, at 4 (Mar. 2022) 

(Late Fee Report), https://
files.consumerfinance.gov/f/documents/cfpb_credit- 
card-late-fees_report_2022-03.pdf. 

30 2013 Report, at 23. 
31 CFPB, The Consumer Credit Card Market, at 69 

(Dec. 2019) (2019 Report), https://
files.consumerfinance.gov/f/documents/cfpb_
consumer-credit-card-market-report_2019.pdf. 

32 Late Fee Report, at 6. 
33 Late Fee Report, at 5; CFPB, The Consumer 

Credit Card Market, at 55 (Sept. 2021) (2021 
Report), https://files.consumerfinance.gov/f/ 

documents/cfpb_consumer-credit-card-market- 
report_2021.pdf. 

34 2021 Report, at 117; 2023 Report, at 65. 
35 2023 Report, at 65. 
36 Id. 
37 See comment 52(b)(1)–1.i.A. 
38 Late Fee Report, at 14. 
39 Id. 
40 Id. The Credit Card Agreement Database is 

available at https://www.consumerfinance.gov/ 
credit-cards/agreements. 

41 Late Fee Report, at 14. 
42 Id. at 15. 
43 Id. at 13. 
44 Id. at 14. 

penalty fee volume on credit cards. 
Over-the-limit fees are now practically 
nonexistent and fees for returned 
payments account for less than one 
percent of total fee volume based on Y– 
14+ data collected from a group of mass 
market and specialized issuers.26 

Prior to the passage of the CARD Act 
in 2009, the average late fee was $33 for 
issuers in the CFPB’s Credit Card 
Database (CCDB) which includes 
information on the full consumer and 
small business credit card portfolios of 
large credit card lenders, covering 
approximately 85 percent of all credit 
card accounts in the U.S. between April 
2008 and April 2016.27 With the 
effective date of the safe harbor 
threshold amounts in 2010, the average 
late fee in the CCDB declined by over 
$10 to $23 in the fourth quarter of 
2010.28 

However, from 2010 through the onset 
of the COVID–19 pandemic, issuers had 
steadily been charging consumers more 
in credit card late fees each year— 
growing to over $14 billion in total late 
fee volume for issuers contained in the 
Y–14+ data in 2019.29 At the end of 
2012, the average late fee for major 
issuers in the CCDB reached about 
$27.30 It remained at about that level 
until rising to $28 in 2018 for issuers in 
the Y–14+, consistent with the first safe 
harbor adjustment to reflect changes in 
the CPI in 2014.31 In 2019, the average 
late fee charged by credit card issuers in 
the Y–14+ rose to $31, approaching 
nominal pre-CARD Act levels.32 In 
2020, the average late fee for issuers in 
the Y–14+ data stayed at $31.33 

Total late fee volume for issuers 
contained in the Y–14+ exceeded pre- 
pandemic levels in 2022, following 
declines in both 2020 and 2021 given 
record-high payment rates and public 
and private relief efforts, as discussed in 
the 2023 Proposal (88 FR 18906 (Mar. 
29, 2023)).34 Data published after the 
2023 Proposal found issuers in the Y– 
14+ reported $14.5 billion in late fees in 
2022, up from $11.3 billion in 2021, 
$11.9 billion in 2020, and slightly above 
$14.2 billion in 2019.35 The average late 
fee increased from $31 in 2021 to $32 
in 2022 across both first-time and repeat 
incidents of late payment, explaining 
part of the increase in total volume in 
2022.36 

E. Credit Card Issuers’ Use of the Late 
Fee Safe Harbor 

Currently, § 1026.52(b)(1)(ii) sets forth 
a safe harbor of $30 generally for a late 
payment, except that it sets forth a safe 
harbor of $41 for each subsequent late 
payment within the next six billing 
cycles. A card issuer is not required to 
use the cost analysis provisions in 
§ 1026.52(b)(1)(i) to determine the 
amount of late fees if it complies with 
these safe harbor amounts.37 

As noted in the 2023 Proposal, an 
analysis by the CFPB in 2022 of credit 
card agreements submitted to the 
CFPB’s Credit Card Agreement Database 
in the fourth quarter of 2020 found no 
evidence of any issuers using the cost 
analysis provisions to charge an amount 
higher than the safe harbor.38 Most top 
issuers by outstanding balances have 
taken advantage of the increased safe 
harbors as annually adjusted to reflect 
changes in the CPI by increasing their 
fee amounts.39 Eighteen of the top 20 
issuers by outstanding balances 
contracted a maximum late fee at or 
near the higher safe harbor amount of 
$40 in 2020 based on analysis of the 
maximum late fee disclosed by an 
institution in agreements submitted to 
the CFPB’s Credit Card Agreement 
Database in the fourth quarter of that 
year.40 Yet, the most common maximum 
late fee disclosed in agreements 
submitted to the CFPB was $25, as 
driven by the practices of smaller banks 
and credit unions not in the top 20 

issuers by asset size.41 Finally, a small 
but growing number of issuers offer 
credit card products with no late fees.42 

An analysis by the CFPB in 2023 of 
credit card agreements submitted to the 
CFPB’s Credit Card Agreement Database 
in the second quarter of 2023 was 
consistent with the 2022 results. The 
CFPB did not find evidence of issuers 
using the cost analysis provision to 
charge an amount higher than the safe 
harbor. Of the approximately 30 to 35 
submitters that the CFPB would expect 
to be Larger Card Issuers, most of those 
issuers continued to contract at a 
maximum late fee at or near the higher 
safe harbor amount of $41 in 2023 with 
all Larger Card Issuers in the Y–14+ data 
charging a maximum late fee between 
$38 and $41. For Larger Card Issuers, 
the maximum late fee in their submitted 
agreements ranged from $20 to $41 with 
13 issuers charging $40 and 11 charging 
$41. Smaller Card Issuers with more 
than 10,000 accounts submitting 
agreements to the CPFB’s Credit Card 
Database continue to charge far below 
the late fee safe harbor. Only six Smaller 
Card Issuers for whom the CFPB has 
data charged a maximum late fee of $41. 
Over two-thirds of the sample of 
Smaller Issuers charge $25 or less per 
late payment and 10 already charge $8 
or less. 

Some Larger Card Issuers may be 
disincentivized to lower late fee 
amounts below the safe harbor, given 
that the industry as a whole continues 
to rely on late fees as a source of 
revenue and many consumers may not 
shop for credit cards based on the 
amount of the late fee. For the Larger 
Card Issuers in the Y–14+ data, late fees 
represented 10 percent of charges to 
consumers in 2020, but individual card 
issuers’ revenue from late fees varied.43 
The share of late fees for Larger Card 
Issuers in the Y–14+ data ranged from 
approximately five to 30 percent of total 
consumer charges in 2019. Among 
issuers there is a strong correlation 
between reliance on late fees and 
concentration of subprime accounts. 
Yet, the industry as a whole continues 
to rely on late fees as a source of 
revenue.44 

As noted in the 2023 Proposal, many 
consumers may not shop for credit cards 
based on the amount of late fees, which 
also may lessen card issuers incentive to 
charge late fees lower than the safe 
harbor amount. Survey data suggest that 
other factors, such as rewards, annual 
fees, and annual percentage rate(s) 
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https://www.consumerfinance.gov/credit-cards/agreements
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45 Karen Augustine, U.S. Consumers and Credit: 
Rising Usage, Mercator Advisory Group, at 40 
(2018). 

46 Hong Ru & Antoinette Schoar, Do Credit Card 
Companies Screen for Behavioural Biases? (Feb. 21, 
2023), BIS Working Paper No. 842, https://
ssrn.com/abstract=3549532. 

47 Id. This survey used detailed information from 
Comperemedia on more than 1.3 million individual 
credit card offers that were sent to a set of 
representative households in the United States 
between 1999 and 2016. Thus, the CFPB expects 
that this survey likely focused on Larger Card 
Issuers, which represent the bulk of the credit card 
market in terms of outstanding balances. Id. at 3. 

48 Id. at 12. 
49 Id. 
50 Auriemma Consulting Group, Impact of Late 

Fee and Interchange Regulation, Variable Rates, and 
Credit Card Value Proposition Preferences (Oct. 
2023). 

51 Late Fee Report, at 4. 

52 2023 Report, at 65. 
53 Late Fee Report, at 7; 2023 Report, at 65. 
54 The Y–14 data are discussed in more detail in 

part V. 
55 Late Fee Report, at 8. 
56 Id. 
57 Id. at 9. 
58 Id. at 10. 
59 Id. at 11. 
60 A grace period is a period within which credit 

extended may be repaid without incurring a finance 
charge due to a periodic interest rate. See, e.g., 
§ 1026.6(b)(2)(v) and comments 5(b)(2)(ii)–3.i and 
54(a)(1)–2. 

61 If a consumer does not make the required 
payment by the due date, § 1026.55(b)(3) permits a 
card issuer to take actions to reprice new 
transactions on the account according to a penalty 
rate in certain circumstances. The CFPB 
understands, however, that most card issuers do not 
take actions to reprice new transactions to the 
penalty rate until the consumer is more than 60 
days late. 2021 Report, at 51. 

62 87 FR 38679 (June 29, 2022). 

(APR), drive credit card usage.45 In 
addition, recent academic work 46 
directly observed that credit card offers 
highlight rewards, annual fees, and 
APRs more than late fees based on the 
position of the information and the size 
of the font.47 Only 6.06 percent of the 
611,797 card offers in their data 
spanning from 1999 to 2007 mentioned 
late fees on the front page, with an 
average font size of 9.56. In contrast, (1) 
rewards were displayed on the front 
page 93.68 to 100 percent of the time 
(depending on the type of rewards) with 
an average font size of 12.12 to 16.56; 
(2) the annual fee was disclosed on the 
front page 78.02 percent of the time 
with an average font size of 13.39; and 
(3) APRs were displayed on the front 
page 27.95 percent of the time with an 
average font size of 13.02. The CFPB 
notes that the authors of the study 
explained that most of the analysis 
reported in the paper excludes the post- 
2007 data to abstract from the impact of 
the 2008 financial crisis and the CARD 
Act.48 However, the authors also stated 
that ‘‘the main results are qualitatively 
and quantitatively very similar if we 
include data until 2016.’’ 49 Since the 
CFPB issued the 2023 Proposal, other 
survey data indicate that late fee 
amounts are less impactful to 
consumers than annual fees, rewards, 
intro sign-up bonuses, credit limits, 
other benefits, and promotional or 
ongoing interest rates when deciding 
whether to apply for a new credit card 
or choosing whether to use an existing 
credit card.50 

F. Consumer Impact of Late Fees 

As noted in the 2023 Proposal, late 
fees represented over one-tenth of the 
$120 billion issuers in the Y–14+ 
charged to consumers in interest and 
fees in 2019, totaling over $14 billion in 
that year.51 Since the CPFB issued the 
2023 Proposal, this remains true as late 

fees represented over one-tenth of the 
more than $130 billion issuers in the Y– 
14+ charged to consumers in interest 
and fees in 2022, totaling over $14 
billion that year.52 A small share of 
accounts in low credit score tiers incur 
a high proportion of late fees.53 Overall, 
the average deep subprime account in 
the Y–14 data 54 was charged $138 in 
late fees in 2019, compared with $11 for 
the average superprime account.55 The 
higher incidence of late fees for 
accounts in lower tiers, combined with 
higher average charges for repeat late 
fees within six billing cycles of the 
initial late fee, drives this disparity.56 

Credit card accounts in the Y–14 data 
held by cardholders living in the U.S.’ 
poorest neighborhoods paid twice as 
much on average in total late fees than 
those in the richest areas.57 Cardholders 
in majority-Black areas paid more in late 
fees for each card they held with major 
credit card issuers in 2019 than majority 
white areas.58 And people in areas with 
the lowest rates of economic mobility 
paid nearly $10 more in late fee charges 
per account compared to people in areas 
with the highest rates of economic 
mobility.59 

G. Other Consequences to Consumers of 
Late Payment 

When a consumer does not make at 
least the minimum payment by the 
periodic statement due date, a late fee 
may not be the only consequence. 
However, the effect of a missed payment 
depends on cardholder conduct both 
prior to and after the due date. 

For cardholders who typically pay 
their balance in full every month (so- 
called transactors), a late payment 
generally means both a late fee and new 
interest incurred for carrying or 
revolving a balance. For the cardholders 
who do not roll over a balance in the 
month before or after a late fee is 
assessed, the loss of a grace period 60 
and coinciding interest charges may 
pose a similar or even greater burden 
than the late fee itself. For cardholders 
who regularly revolve a balance from 
one month to the next, a late fee is the 
main financial consequence of a missed 
payment if the payment is made prior to 

the next statement due date, as the 
additional interest charges on the 
unpaid minimum amount due for a 
limited number of days will likely be 
minimal. 

However, if a consumer does not 
make at least the minimum payment 
due for more than one billing cycle, 
non-payment may carry more severe 
consequences. After approximately 30 
days, consumers’ credit scores may 
decline after issuers report the 
delinquency to credit bureaus. A card 
issuer also may take actions to reprice 
new transactions on the account 
according to a penalty rate, if permitted 
under § 1026.55(b)(3).61 After 60 days, 
issuers may take action to reprice the 
entire outstanding balance on the 
account according to a penalty rate, if 
permitted under § 1026.55(b)(4). At any 
point as an account becomes more 
delinquent, an issuer may take steps to 
reduce a cardholder’s credit line or 
suspend use of the card, limit their 
earning or redemption of rewards, or 
increase outreach to collect the 
outstanding debt. After 180 days of 
delinquency, an issuer will typically 
close and charge off the credit card 
account which may carry a large and 
long-term financial penalty for a 
consumer. 

III. Summary of Rulemaking Process 

A. Advance Notice of Proposed 
Rulemaking 

On June 22, 2022, the CFPB issued an 
advance notice of proposed rulemaking 
(ANPR) seeking information from credit 
card issuers, consumer groups, and the 
public regarding credit card late fees 
and late payments, and card issuers’ 
revenue and expenses.62 The CFPB 
received 43 comments in response to 
the ANPR. 

Consumer group commenters 
generally made a number of 
recommendations with respect to 
restrictions on late fees, including that 
the CFPB should more closely tailor the 
late fee safe harbor to the amount of the 
debt owed by the cardholder, such as by 
establishing a sliding scale for the safe 
harbor amount so that late fees are 
proportional to the account balance. 

Card issuers and their trade 
associations that commented on the 
ANPR generally opposed revisions to 
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63 88 FR 18906 (Mar. 29, 2023). 
64 The proposal would not have amended the safe 

harbor set forth in § 1026.52(b)(1)(ii)(C) applicable 
to charge card accounts. 

Regulation Z’s safe harbor provisions 
related to late fees, including lowering 
the safe harbor amounts. Several 
industry trade association commenters 
also asserted that because lowering the 
safe harbor would have a significant 
impact on small financial institutions, 
the CFPB must comply with the Small 
Business Regulatory Enforcement 
Fairness Act (SBREFA) by convening a 
SBREFA panel in any late fee 
rulemaking. 

B. 2023 Proposal 

On February 1, 2023, the CFPB issued 
a notice of proposed rulemaking 
containing several proposed 
amendments to Regulation Z, which 
implements TILA, to better ensure that 
the late fees charged on credit card 
accounts are ‘‘reasonable and 
proportional’’ to the late payment as 
required under TILA. This notice of 
proposed rulemaking was published in 
the Federal Register on March 29, 2023 
(2023 Proposal).63 The CFPB generally 
proposed that the final rule, if adopted, 
would take effect 60 days after 
publication in the Federal Register. 

As described more fully below, the 
CFPB proposed to amend provisions in 
§ 1026.52(b) and its accompanying 
commentary as they relate to credit card 
late fees. Because late fees are by far the 
most prevalent penalty fees charged by 
card issuers and the CFPB’s current data 
primarily relate to late fees, the CFPB’s 
proposed changes to the restrictions in 
§ 1026.52(b) were limited to late fees, 
although the CFPB solicited comments 
on whether the proposed amendments 
should apply to other penalty fees. 

The proposal would have amended 
§ 1026.52(b) and its accompanying 
commentary to help ensure that late fees 
are reasonable and proportional. First, 
the proposal would have amended 
§ 1026.52(b)(1)(ii) to lower the safe 
harbor dollar amount for late fees to $8 
and to no longer apply to late fees a 
higher safe harbor dollar amount for 
subsequent violations of the same type 
that occur during the same billing cycle 
or in one of the next six billing cycles.64 
Second, the proposal would have 
provided that the current provision in 
§ 1026.52(b)(1)(ii)(D) that provides for 
annual adjustments to reflect changes in 
the CPI for the safe harbor dollar 
amounts would not apply to the safe 
harbor amount for late fees. Third, the 
proposal would have amended 
§ 1026.52(b)(2)(i)(A) to provide that late 
fee amounts must not exceed 25 percent 

of the required payment; currently, late 
fee amounts must not exceed 100 
percent. The proposal also would have 
amended comments 7(b)(11)–4, 
52(a)(1)–1.i and iv, and 60(a)(2)–5.ii to 
revise current examples of late fee 
amounts to be consistent with the 
proposed $8 safe harbor late fee amount. 
The CFPB also solicited comment on 
whether card issuers should be 
prohibited from imposing late fees on 
consumers that make the required 
payment within 15 calendar days 
following the due date. In addition, the 
CFPB solicited comment on whether, as 
a condition of using the safe harbor for 
late fees, it may be appropriate to 
require card issuers to offer automatic 
payment options (such as for the 
minimum payment amount), or to 
provide notification of the payment due 
date within a certain number of days 
prior to the due date, or both. 

The CFPB proposed one clarification 
that would have applied to penalty fees 
generally. Specifically, the proposal 
would have amended comment 
52(b)(1)(i)–2.i to make it explicitly clear 
that costs for purposes of the cost 
analysis provisions in § 1026.52(b)(1)(i) 
for determining penalty fee amounts do 
not include any collection costs that are 
incurred after an account is charged off 
pursuant to loan loss provisions. In 
addition, the CFPB solicited comment 
on several issues related to penalty fees 
generally. First, the CFPB solicited 
comment on whether the same or 
similar changes described above should 
be applied to other penalty fees, such as 
over-the-limit fees, returned-payment 
fees, and declined access check fees, or 
in the alternative, whether the CFPB 
should finalize the proposed safe harbor 
for late fees and eliminate the safe 
harbors for other penalty fees. Second, 
the CFPB solicited comment on whether 
instead of revising the safe harbor 
provisions set forth in § 1026.52(b)(1)(ii) 
as they apply to late fees as discussed 
above, the CFPB should instead 
eliminate the safe harbor provisions in 
§ 1026.52(b)(1)(ii) for late fees or should 
instead eliminate the safe harbor for all 
penalty fees, including late fees, over- 
the-limit fees, returned-payment fees, 
and declined access check fees. If the 
safe harbor provisions were eliminated, 
card issuers would need to use the cost 
analysis provisions set forth in 
§ 1026.52(b)(1)(i) to determine the 
amount of the penalty fees (subject to 
the limitations in § 1026.52(b)(2)). The 
CFPB also solicited comment on 
whether, in that event, the cost analysis 
provisions would need to be amended 
and, if so, how. 

The CFPB received approximately 
57,900 responses to the 2023 Proposal. 

Of those responses, around 56,800 were 
from consumers that generally 
supported the 2023 Proposal. The vast 
majority of these consumer letters had 
the same content, and specifically 
supported the proposed $8 safe harbor 
threshold amount for late fees. In certain 
consumer letters, consumers who 
supported the proposal included 
additional information, such as their 
experiences with late fees. Some 
consumers who supported the proposal 
indicated they had limited income and 
that even a small late fee can impact 
consumers on a tight budget. Some 
consumers who supported the proposal 
indicated that they were charged a late 
fee in the past because (1) their mailed 
payment was not received by the card 
issuer by the due date because of slower 
postal service; (2) they paid on the due 
date but after the cut off time on the due 
date; (3) they forgot to pay on time 
because of vacations, medical issues, or 
family issues; or (4) they experienced 
cash flow issues because of unexpected 
expenses, such as an illness, and in 
some cases were not able to change the 
due date for their payments. 

Around 350 individual consumers, 
including approximately 170 
individuals who identified themselves 
as ‘‘bankers’’ who submitted the same 
letter, opposed the proposed $8 safe 
harbor amount. The individuals who 
identified themselves as bankers 
asserted that the CFPB should withdraw 
the proposal and restart the rulemaking 
process after taking into consideration 
small business’ input through the 
SBREFA process. 

Consumer group commenters 
generally supported the 2023 Proposal. 
These consumer group commenters 
expressed strong support for: (1) the 
CFPB’s proposed safe harbor of $8 for 
credit card late fees; and (2) the CFPB’s 
proposal to limit the dollar amount 
associated with a late payment to 25 
percent of the required minimum 
periodic payment due immediately 
prior to assessment of the late payment. 

The CFPB received around 100 
comment letters from industry 
commenters. Industry commenters 
generally opposed the proposal, 
including the following proposed 
changes: (1) lowering the late fee safe 
harbor amount to $8 and eliminating the 
higher safe harbor amount for 
subsequent late payments; (2) 
eliminating the annual adjustment 
provisions for late fee amounts; (3) 
limiting late fee amounts to 25 percent 
of the require minimum payment; and 
(4) clarifying that costs for purposes of 
the cost analysis provisions in 
§ 1026.52(b)(1)(i) for determining 
penalty fee amounts do not include any 
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65 15 U.S.C. 1665d(b) and 1665d(e). 

66 12 U.S.C. 5512(b)(1). 
67 CFPA section 1002(14); codified at 12 U.S.C. 

5481(14) (defining ‘‘Federal consumer financial 
law’’ to include the ‘‘enumerated consumer laws’’ 
and the provisions of the CFPA); CFPA section 
1002(12); codified at 12 U.S.C. 5481(12) (defining 
‘‘enumerated consumer laws’’ to include TILA). 

68 15 U.S.C. 1604(a). 
69 TILA section 102(a), codified at 15 U.S.C. 

1601(a). 
70 Public Law 111–24, 123 Stat. 1734 (2009). 
71 15 U.S.C. 1601 et seq. 

72 CARD Act section 102, 123 Stat. 1740 (15 
U.S.C. 1665d(a)). 

73 CARD Act section 102, 123 Stat. 1740 (15 
U.S.C. 1665d(b)). 

74 CARD Act section 102, 123 Stat. 1740 (15 
U.S.C. 1665d(d)). 

75 CARD Act section 102, 123 Stat. 1740 (15 
U.S.C. 1665d(e)). 

76 Public Law 111–203, 124 Stat. 1376 (2010). 

collection costs that are incurred after 
an account is charged off pursuant to 
loan loss provisions. 

One Member of Congress was 
concerned about the impact of the 2023 
Proposal on small issuers. This 
commenter advised that the CFPB either 
work to ensure that the cost analysis 
provisions—an alternative to the safe 
harbor—would not impose undue 
burdens on small issuers or that the 
CFPB consider a separate safe harbor for 
small issuers that more accurately 
reflects their unique costs. 

The Office of Advocacy, an 
independent office within the Small 
Business Administration (SBA), 
expressed concern that the CFPB’s 
analysis of pre-charge-off costs from the 
Y–14 issuers does not accurately 
represent the collection costs for late 
payments of smaller issuers. The agency 
also criticized the CFPB for 
insufficiently considering the extent to 
which the proposed $8 safe harbor 
amount would cover the collection costs 
of smaller issuers. 

The CFPB also received comments 
from other types of entities, namely 
several academics, law firms, and 
financial regulatory advocacy groups. 
The comments from these entities 
varied, with some of these entities 
generally supporting the 2023 Proposal, 
and some of them generally opposing it. 
These comments, as well as the other 
comments received by the CFPB on the 
2023 Proposal, are discussed in more 
detail below in part VII. 

C. CARD Act Consultation With Certain 
Federal Agencies 

Consistent with the CARD Act, the 
CFPB consulted with the following 
agencies regarding rules that implement 
TILA section 149, both before issuing 
the 2023 Proposal and before issuing 
this final rule: (1) the Comptroller of the 
Currency; (2) the Board of Directors of 
the Federal Deposit Insurance 
Corporation (FDIC); and (3) the National 
Credit Union Administration Board.65 
The CFPB also consulted with the Board 
and several other Federal agencies, 
before issuing the 2023 Proposal and 
before issuing this final rule, as 
discussed in part IX. 

IV. Legal Authority 

A. Section 1022 of the CFPA 

Section 1022(b)(1) of the CFPA 
authorizes the CFPB to prescribe rules 
‘‘as may be necessary or appropriate to 
enable the CFPB to administer and carry 
out the purposes and objectives of the 
Federal consumer financial laws, and to 

prevent evasions thereof.’’ 66 Among 
other statutes, the CFPA and TILA are 
Federal consumer financial laws.67 
Accordingly, in issuing this final rule, 
the CFPB exercises its authority under 
the CFPA section 1022(b)(1) to prescribe 
rules under TILA and the CFPA that 
carry out the purposes and objectives 
and prevent evasion of those laws. 

B. The Truth in Lending Act 

As amended by the CFPA, TILA 
section 105(a) 68 directs the CFPB to 
prescribe regulations to carry out the 
purposes of TILA, and provides that 
such regulations may contain additional 
requirements, classifications, 
differentiations, or other provisions, and 
may provide for such adjustments and 
exceptions for all or any class of 
transactions, that, in the judgment of the 
CFPB, are necessary or proper to 
effectuate the purposes of TILA, to 
prevent circumvention or evasion 
thereof, or to facilitate compliance. 
Pursuant to TILA section 102(a), a 
purpose of TILA is to assure a 
meaningful disclosure of credit terms to 
enable the consumer to avoid the 
uninformed use of credit and compare 
more readily the various credit terms 
available to the consumer. This stated 
purpose is tied to Congress’ finding that 
economic stabilization would be 
enhanced and competition among the 
various financial institutions and other 
firms engaged in the extension of 
consumer credit would be strengthened 
by the informed use of credit.69 Thus, 
strengthened competition among 
financial institutions is a goal of TILA, 
achieved through the effectuation of 
TILA’s purposes. 

As described above, the CARD Act 
was signed into law on May 22, 2009,70 
and the Act amended TILA 71 by adding 
section 149, which provides, among 
other things, that the amount of any 
penalty fee with respect to a credit card 
account under an open-end consumer 
credit plan in connection with any 
omission with respect to, or violation of, 
the cardholder agreement, including any 
late payment fee or any other penalty 
fee or charge, must be ‘‘reasonable and 

proportional’’ to such omission or 
violation.72 

At the time of its passage, the CARD 
Act added section 149(b) to TILA, 
which required the Board to issue rules 
establishing standards for assessing the 
reasonableness and proportionality of 
such penalty fees, with a statutory 
deadline of February 22, 2010, for 
issuing this required rule.73 Section 
149(d) also authorized the Board to 
establish different standards for 
different types of fees and charges, as 
appropriate.74 The CARD Act also 
allowed, but did not require, the Board 
to issue rules to provide for a safe 
harbor amount for any such penalty fee 
that is presumed to be reasonable and 
proportional to such omissions or 
violations.75 This grant of discretionary 
authority did not include a deadline. 
The Board issued a rule on June 29, 
2010, completing the required 
rulemaking (now contained in the 
CFPB’s Regulation Z, 12 CFR 
1026.52(b)(1)(i)). That required 
rulemaking included cost analysis 
provisions that enabled issuers to 
determine the late fee amount that were 
reasonable and appropriate under the 
statute. In addition, the Board exercised 
its discretionary power to include 
optional safe harbor provisions that 
issuers could elect to use as an 
alternative to the cost analysis 
provisions (now contained in the 
CFPB’s Regulation Z, 12 CFR 
1026.52(b)(1)(ii)). 

On July 21, 2011, the Board’s 
rulemaking authority to implement the 
provisions of TILA, including the 
discretionary authority to issue rules 
regarding penalty fee safe harbors in 
TILA section 149(e), transferred to the 
CFPB pursuant to sections 1061 and 
1100A of the CFPA.76 

For the reasons discussed in this final 
rule, the CFPB is amending certain 
provisions in Regulation Z that impact 
the amount of late fees that Larger Card 
Issuers can charge. 

With respect to late fees charged, 
pursuant to section 149(e), the CFPB has 
analyzed whether the current safe 
harbor threshold amounts for late fees 
should be presumed to be reasonable 
and proportional to a cardholder’s 
omission or violation. In considering 
whether and what is the appropriate 
amount for the safe harbor, the CFPB 
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77 15 U.S.C. 1604(a). 
78 See Bd. of Governors of the Fed. Rsrv. Sys., 

Report Forms FR Y–14M, https://
www.federalreserve.gov/apps/reportforms/ 
reportdetail.aspx?sOoYJ+5BzDYnbIw+U9pka3sM
tCMopzoV (for more information on the Y–14M 
collection). The CFPB is one of several government 
agencies with whom the Board shares the data. 
Information in the Y–14 data do not include any 
personal identifiers. Additionally, accounts 
associated with the same consumer are not linked 
across or within issuers. The Y–14 data also do not 
include transaction-level data pertaining to 
consumer purchases. 

79 In the 2023 Proposal, the CFPB incorrectly 
indicated that the Y–14 data from June 2012 to the 
present is collected from bank holding companies 
with total consolidated assets exceeding $50 billion. 
In fact, in December 2019, the Board adjusted the 
cutoff threshold from $50 million to $100 billion. 
This difference in the threshold to submit Y–14 
data does not impact the CFPB’s analysis because 
the CFPB was merely describing the issuers covered 
by that data, which the CFPB still used in its 
totality. The increased threshold did not impact the 
analysis of pre-charge-off collection costs set forth 
in the section-by-section of § 1026.52(b)(1)(ii) 
because that analysis focused on periods after 2019. 

80 The Board’s instructions to Y–14 issuers 
provide: As these data will be collected as part of 
the supervisory process, they are subject to 
confidential treatment under exemption 8 of the 
Freedom of Information Act. 5 U.S.C. 552(b)(8). In 
addition, commercial and financial information 
contained in these information collections may be 
exempt from disclosure under Exemption 4. 5 
U.S.C. 552(b)(4). Disclosure determinations would 
be made on a case-by-case basis. https://
www.federalreserve.gov/apps/reportingforms/ 
Download/DownloadAttachment?guid=dce3da6a- 
55b4-4fb4-8730-3fec04d32627. 

81 Types include General Purpose, Private Label, 
Business, and Corporate cards. 

82 Issuers report projected losses, the dollar 
amount of charge-offs and any associated 
recoveries, interest expense, and loan loss 
provisions separately. 

looked to whether the safe harbor is a 
‘‘reasonable and proportional’’ fee, as 
originally prescribed by the Board, such 
that any fee under the safe harbor 
amount should be presumed to have 
met that standard. In addition, the CFPB 
is guided by, but was not required to 
consider, the four statutory factors 
applicable to the Board’s 2010 Final 
Rule: (1) the cost incurred by the 
creditor from an omission or violation; 
(2) the deterrence of omissions or 
violations by the cardholder; (3) the 
conduct of the cardholder; and (4) such 
other factors deemed necessary or 
appropriate. 

As described below and pursuant to 
its rulemaking authority under TILA 
sections 105(a) and 149(e),77 the CFPB 
has determined that the current safe 
harbor thresholds are too high with 
respect to late fees charged by Larger 
Card Issuers, and therefore, repeals the 
safe harbor provisions with respect to 
late fees charged by those issuers. The 
CFPB then establishes a new safe harbor 
of $8 applicable to late fees charged by 
Larger Card Issuers. Separately, at this 
time and as described below, the CFPB 
is not exercising its discretionary 
authority to impose the new $8 
threshold amount on Smaller Card 
Issuers. 

V. Data Considered for This 
Rulemaking 

A. The CFPB’s Proposal 
The CFPB considered four primary 

data sources in developing the 2023 
Proposal, as described below: (1) Y–14; 
(2) Y–14+; (3) credit card debt collection 
data received from an information order 
made pursuant to section 1022(c)(4) of 
the CFPA; and (4) the CFPB’s Credit 
Card Agreement Database. 

Y–14 Data 
First, as explained in the 2023 

Proposal, the CFPB relied upon data 
that the Board collects as part of its Y– 
14M (Y–14) data.78 Since June 2012, the 
Board has collected these data monthly 
from bank holding companies with total 
consolidated assets exceeding $50 
billion (from June 2012 to November 
2019) and exceeding $100 billion (from 

December 2019 to present).79 For this 
collection, surveyed financial 
institutions report comprehensive data 
on their assets on the last business day 
of each calendar month. These data are 
used to support the Board’s supervisory 
stress test models and provide one 
source of data for the CFPB’s biennial 
report to Congress on the consumer 
credit card market. 

The Y–14 data contain confidential 
supervisory information.80 Given this 
and as detailed in the 2023 Proposal, the 
CFPB could not release the raw data, but 
did provide the data in summary form 
and explained the source of the data, the 
analysis, and the metrics used in its 
analysis. The 2023 Proposal began by 
explaining that these data contain 
reported information on the following 
four metrics used in developing the 
2023 Proposal: 

Late Fee Income: Reported net fee 
income assessed for late or nonpayment 
accounts in a given domestic credit card 
portfolio by card type (e.g., general 
purpose or private label). This is late fee 
income for the CFPB’s purposes in 
developing the 2023 Proposal. 

Collection Costs: Reported costs 
incurred to collect problem credits that 
include the total collection cost of 
delinquent, recovery, and bankrupt 
accounts. Issuers report these aggregate 
costs monthly for their domestic credit 
card portfolios and separately by credit 
card type.81 These reported costs do not 
include projected losses, and the dollar 
amount of charge-offs and any 
associated recoveries.82 

Late Fee Amount: Reported amount of 
the late fee charged on a particular 
account in a particular month. 

Total Required Payments: Reported 
total payment amount on a particular 
account in a particular month, including 
any missed payments or fees that were 
required to be paid in a particular 
billing cycle. This typically includes the 
minimum payment due, past due 
payments, and any amount reported as 
over the credit limit. 

As described in the 2023 Proposal, the 
Y–14 data received by the CFPB covered 
the period from the middle of 2012 
through September 2022 and are 
provided by certain Larger Card Issuers 
that account for just under 70 percent of 
outstanding balances on U.S. consumer 
credit cards as of year-end 2020. With 
respect to credit card data, the 2023 
Proposal explained that, for purposes of 
its analysis, the CFPB generally used the 
complete portfolio data (including late 
fee income and collection costs) for all 
the Y–14 issuers included in the data 
collection. The 2023 Proposal also 
explained that the analysis generally 
used a random 40 percent subsample of 
account information (including late fee 
amounts and total required payments) 
reported by card issuers included in the 
data collection. For the purposes of the 
analysis using these data in the 2023 
Proposal, the CFPB only considered 
account- and portfolio-level data for 
issuers in a given month for consumer 
general purpose and private label credit 
cards for which there existed data on 
late fee income, collection costs, late fee 
amounts, and total required payments in 
the Y–14 data. 

Determination of Post-Charge-Off 
Collection Costs Using Credit Card Debt 
Collection Data Received From an 
Information Order Made Pursuant to 
Section 1022(c)(4) of the CFPA 

In the 2023 Proposal, the CFPB stated 
its understanding that collection costs 
in the Y–14 data are total collection 
costs, therefore include both pre-charge- 
off and post-charge-off collection costs 
because, as described in the 2023 
Proposal, the Board requires that issuers 
report in the Y–14 data ‘‘costs incurred 
to collect problem credits that include 
the total collection cost of delinquent, 
recovery, and bankrupt accounts’’ 
(emphasis added). While the line item 
reported to the Board for the Y–14 data 
relates to total collection costs, the 
Board’s 2010 Final Rule generally 
explains that the collection costs used 
for determining late fees under the cost 
analysis provisions in § 1026.52(b)(1)(i) 
are limited to the use of pre-charge off 
collection costs. As explained in the 
2023 Proposal and as the Board noted in 
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83 75 FR 37526 at 37538. 
84 Id. 
85 In the 2023 Proposal, the CFPB proposed to 

amend comment 52(b)(1)(i)–2.i to make it explicitly 
clear that costs for purposes of the cost analysis 
provisions in § 1026.52(b)(1)(i) for determining 
penalty fee amounts do not include any collection 
costs that are incurred after an account is charged 
off pursuant to loan loss provisions. 

86 The CFPB collected these confidential data 
through an information order pursuant to section 
1022(c)(4) of the CFPA. 

87 As part of its review of the practices of credit 
card issuers for its biennial review of the consumer 
credit card market, the CFPB surveys several large 
issuers to better understand practices and trends in 

credit card debt collection. These data provided in 
response to data filing orders served as the basis of 
this calculation. For more information on these 
data, see 2021 Report, at 17. 

88 The CFPB received the information from the 
specialized issuers through an information order 
pursuant to section 1022(c)(4) of the CFPA which 
provides that the CFPB will treat the information 
received in response to the order in accordance 
with its confidentiality regulations at 12 CFR 
1070.40 through 1070.48. 

that 2010 Final Rule ‘‘it would be 
inconsistent with the purpose of the 
[CARD Act] to permit card issuers to 
begin recovering losses and associated 
costs through penalty fees rather than 
through upfront rates.’’ 83 The Board 
further noted that ‘‘it would be 
inconsistent with TILA section 149(c)(1) 
to permit the costs of the loss to be 
included as ‘costs incurred by the 
creditor from [an] omission or 
violation,’ which could be construed to 
mean that it is appropriate to exclude 
losses where—as here—card issuers do 
not incur losses as a result of the 
overwhelming majority of violations.’’ 84 

The CFPB did not propose to amend 
the Board’s rule in this respect and 
further noted that this limitation was 
appropriate given that card issuers write 
accounts off as a loss when an account 
has been charged off; therefore, any cost 
in collecting amounts owed to a card 
issuer that incurred post-charge-off is 
related to mitigating a loss as opposed 
to the cost of a violation of the account 
terms.85 

Given that the rule’s cost analysis 
provisions in § 1026.52(b)(1)(i) limit the 
collection costs to costs that are 
incurred pre-charge off, consistent with 
the statute, the CFPB similarly limited 
its calculation of the appropriate safe 
harbor to this pre-charge off cost in the 
Y–14 data by excluding the post-charge- 
off collection costs. As explained in the 
2023 Proposal, to do this, the CFPB 
estimated the percentage of collection 
costs that may occur after charge-off so 
that they could be excluded from the 
collection costs in the Y–14 data. 

To determine what percentage of Y– 
14 data were pre-charge off, the CFPB 
examined confidential information 
gathered in the course of its statutory 
functions 86 on commissions paid to 
third-party debt collectors for charged- 
off accounts that six major card issuers 
paid in 2019 and 2020, representing 91 
percent of balances and 93 percent of 
collection costs among portfolios with 
positive collection expenses reported in 
the Y–14 data in the twelve months 
leading up to August 2022.87 In the 2023 

Proposal, the CFPB noted that the most 
significant post-charge-off collection 
costs are likely to be commissions paid 
to third-party debt collectors for 
charged-off accounts. The CFPB stated 
its understanding that such commission 
payments, made to third-party debt 
collection companies, would be made 
almost exclusively in connection with 
accounts that have been charged off, and 
represent a conservative estimate of 
post-charge-off collection costs, as there 
may be other costs associated with 
collections post-charge-off beyond such 
commission payments. 

As explained in the 2023 Proposal, 
the methodology for estimating post- 
charge-off commissions considered the 
amount of charged-off balances and then 
estimated the commission on the 
volume of recovered balances by using 
the recovery and commission rates. For 
example, if an issuer had a total of $1 
million in newly charged-off balances in 
a given year, a cumulative recovery rate 
for that year of five percent, and a post- 
charge-off commission rate of 20 
percent, the CFPB estimated the post- 
charge-off commission costs to be 
$10,000. As noted in the proposal, to 
calculate the post-charge-off collection 
costs as a share of total cost of 
collections, the CFPB then divided the 
estimated post-charge-off commission 
costs by the total collection costs the 
bank reported in the Y–14 data. For 
issuers who sell debt, the cost of 
collections calculation used charge-off 
balances net of asset sales. The 
commission rate for each issuer is an 
average weighted by the share of post- 
charge-off balances in each tier 
placement (e.g., primary, secondary, and 
tertiary placements). 

Based on these commission expenses 
that these six major card issuers paid in 
2019 and 2020 to third-party debt 
collectors for charged-off accounts, the 
CFPB explained in the 2023 Proposal 
that it estimated that these post-charge- 
off costs are around 25 percent of total 
collection costs for these issuers; the 
average ratio was 27 percent in 2019 
and 21 percent in 2020. In 2019, the 
median ratio of estimated post-charge- 
off commission costs to annual 
collection costs in the Y–14 for 
individual issuers was 28 percent; in 
2020, it was 23 percent. Based on these 
data, in the 2023 Proposal, the CFPB 
estimated that pre-charge-off collection 
costs were equal to 75 percent of the 
collection costs included in the Y–14 
data for purposes of its analysis related 

to the proposed changes to the safe 
harbor thresholds for late fees in 
§ 1026.52(b)(1)(ii). 

Y–14+ Data 
As discussed in the 2023 Proposal, 

the CFPB also considered Y–14+ data in 
developing the proposal. The Y–14+ 
data include confidential information 
gathered in the course of statutory 
functions from the Board’s Y–14 data 
and a diverse group of specialized 
issuers.88 The additional data that 
included specialized issuers were used 
to calculate the average late fee charged 
by Y–14+ issuers in 2019 and 2020. As 
explained in the proposal, in 2019, the 
average late fee charged by issuers in the 
Y–14+ data was $31. In the proposal, 
the CFPB noted that because the average 
late fee charged by the Y–14+ issuers is 
lower than the current maximum safe 
harbor of $41 and yet issuers still 
generate late fee income that is more 
than five times the ensuing (estimated) 
pre-charge-off collection costs since 
August 2021, the CFPB preliminarily 
concluded that $8 is likely to recover 
the average issuer’s pre-charge-off 
collection costs. In addition, in the 
proposal, the CFPB used the average late 
fee charged by Y–14+ issuers in 2020 in 
forming its expectation that the 
proposed $8 amount would have a 
proportionately smaller impact on 
smaller issuers’ late fee income, due to 
smaller issuers’ having lower late fee 
amounts. In 2020, the average late fee 
for issuers in the Y–14+ data was $31. 
The CFPB noted that it collects card 
agreements from more smaller issuers 
than issuers for which the CFPB has 
financial data. Based on the CFPB’s 
2022 review of agreements from over 
500 credit card issuers having more than 
10,000 credit card accounts, the CFPB 
established that issuers outside the top 
20 by outstanding credit card balances 
charged smaller late fees in 2020 than 
issuers within the top 20. 

CFPB’s Credit Card Agreement Database 
In the 2023 Proposal, the CFPB 

discussed a 2022 review conducted by 
the CFPB of credit card agreements 
submitted to the CFPB’s Credit Card 
Agreement Database in the fourth 
quarter of 2020 to determine the 
maximum late fee amount charged 
across agreements by issuers submitting 
to that database. As discussed above, the 
2023 Proposal relied on these data in 
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89 CFPB, Credit Card Late Fees: Revenue and 
Collection Costs at Large Bank Holding Companies 
(Revenue-Costs Report) (Feb. 2023), https://
files.consumerfinance.gov/f/documents/cfpb_credit- 
card-late-fees-revenue-collection-costs-large-bank_
2023-01.pdf. 

90 Since not every issuer in the Y–14 data reports 
values for every month, the Revenue-Costs Report 
also included the number of portfolios that are 
included in the aggregate for the applicable month. 91 5 U.S.C. 553(b), (c). 

92 See supra note 80. 
93 See NRDC v. Thomas, 805 F.2d 410, 418 n.13 

(D.C. Cir. 1986); see also Riverkeeper Inc. v. EPA, 
475 F.3d 83, 112 (2d Cir. 2007); rev’d on other 
grounds, 556 U.S. 208 (2009). 

developing preliminary conclusions 
about the potential impact the proposed 
$8 late fee safe harbor threshold amount 
would have on card issuers, including 
smaller issuers. 

B. CFPB Revenue and Collection Costs 
Report 

At the time it issued the 2023 
Proposal, the CFPB also published a 
related report, ‘‘Credit Card Late Fees: 
Revenue and Collection Costs at Large 
Bank Holding Companies’’ (Revenue- 
Costs Report).89 Although the CFPB 
recognized that it could not publish the 
confidential Y–14 data, as discussed 
above, the Revenue-Costs Report 
provides additional information on the 
monthly values for the aggregate late fee 
revenue and collection costs for general 
purpose and private label credit cards in 
the Y–14 data since 2016. The Revenue- 
Costs Report includes the total number 
of accounts in these portfolios, aggregate 
interest revenue for these accounts, the 
CFPB’s estimate of pre-charge-off 
collection costs, total account balances, 
and the weighted ratio of late fee 
income to estimated pre-charge-off 
collection costs.90 The CFPB provided 
this information in order to enable 
commenters to better understand how 
the CFPB determined the relationship 
between late fee revenue and pre- 
charge-off collection costs for Y–14 
issuers for purposes of the 2023 
Proposal. The Revenue-Costs Report 
shows that revenue from late fees has 
consistently far exceeded pre-charge-off 
collection costs over the last several 
years. 

C. Comments Received Related to Data 
and Analysis 

Using Y–14 Data Without Releasing 
Underlying Data 

Several credit unions, industry trade 
associations, and individuals on behalf 
of a credit union, one law firm 
representing several card issuers, and 
one academic commenter criticized the 
CFPB for failure to release the 
underlying Y–14 data. These 
commenters asserted they did not have 
the ability to understand or evaluate the 
CFPB’s proposal in a thorough and 
meaningful way or to replicate the 
CFPB’s analysis due to the lack of 
insight into the underlying data, 

methodology used, and analyses that 
form the basis of the 2023 Proposal. 
Several of these commenters asserted 
that the failure to disclose the raw Y– 
14 data relied upon in the rulemaking 
conflicts with requirements under 
section 553 of the Administrative 
Procedure Act (APA).91 

One of the credit union commenters 
urged the CFPB to provide a breakdown 
of the components used to arrive at the 
proposed $8 late fee safe harbor and the 
source of the data. One of the industry 
trade association commenters noted that 
the CFPB failed to provide a clearly 
defined list of data inputs that banks 
provide in reporting collection costs on 
the Y–14 data. The law firm 
representing several card issuers 
asserted that, although the CFPB 
compiled and released a set of 
aggregated and anonymized values at 
the same time as the proposal, it did not 
include an explanation of which Y–14 
data fields it used to populate the 
document, how and why the CFPB 
designated the data for inclusion in the 
categories the document sets forth, or 
how the CFPB ensured that the data 
categorizations were consistent from 
bank to bank—all of which it claimed 
prevented commenters from assessing 
the validity and accuracy of the 
proposal or the conclusions it supports. 

One of the industry trade association 
commenters also expressed concerns 
that the CFPB did not provide 
information about the distribution of the 
ratio of late fee income to future 
collection costs for the Y–14 issuers; 
and about whether the CFPB used all of 
the issuers in the Y–14 data in analyzing 
the ratio of late fee income to future 
collection costs. 

The academic commenter focused on 
a narrower set of data related to a Y–14 
seven-month analysis. These data were 
used to support analysis in the proposal 
that lower late fees in month seven do 
not affect the late payment rate. This 
commenter asserted that these claims 
would require further review and 
validation by industry and urged the 
CFPB to release the underlying Y–14 
data used in this seven-month analysis. 

Several of the industry trade 
association commenters and the 
academic commenter also requested that 
the CFPB release further anonymized or 
aggregated Y–14 data to the public and 
postpone the rulemaking until it could 
release these additional data. 

The CFPB disagrees with the 
commenters that the 2023 Proposal 
failed to provide sufficient data or 
description of methodology for 
commenters to offer meaningful 

comment. The CFPB also does not agree 
that it is improper to cite supervisory or 
other confidential data gathered for 
statutory functions or shared by the 
Board pursuant to those statutory 
functions in the rulemaking process; 
this is information the CFPB obtains as 
part of its lawful and authorized 
activities, and it provides insight into 
the issues addressed here. CFPB’s 
published reports were collected 
through its supervision function, and 
the CFPB’s regulations protect 
confidential supervisory information 
from disclosure. As noted above, the 
Board’s instructions to the Y–14 issuers 
indicates that the Y–14 data are 
collected as part of the supervisory 
process and are subject to confidential 
treatment under certain exemptions of 
the Freedom of Information Act.92 The 
CFPB was authorized to use this robust 
dataset if it complied with the Board’s 
confidentiality conditions, and it would 
have been unreasonable to burden the 
industry with duplicative data requests. 
Also, as noted above, the CFPB collects 
certain information pursuant to 
information orders under section 
1022(c)(4) of the CFPA and those orders 
provide that the CFPB will treat the 
information received in response to the 
order in accordance with its 
confidentiality regulations at 12 CFR 
1070.40 through 1070.48. Courts have 
held that an agency can rely on 
confidential information in its 
rulemaking so long as the agency 
discloses information to allow 
interested parties to comment on the 
methodology and general data.93 The 
CFPB disclosed how it obtained the 
data, the methodologies used to analyze 
the data, the number of accounts 
reviewed, characteristics about the 
accounts reviewed, and the results of 
the various studies. 

As noted above, the 2023 Proposal 
provides a detailed description of each 
of the four sources of data used in the 
rulemaking: (1) Y–14; (2) Y–14+; (3) 
credit card debt collection data received 
from an information order made 
pursuant to section 1022(c)(4) of the 
CFPA; and (4) the CFPB’s Credit Card 
Agreement Database. Although the 
CFPB did not release the raw Y–14 data 
used in developing the 2023 Proposal, it 
took several steps to release aggregate 
data, as well as providing detailed 
descriptions of methodology and 
analysis, so that commenters could 
evaluate and provide meaningful 
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94 88 FR 18906 at 18910–11. 
95 Id. at 18916–18. 
96 For example, if an issuer were to report late fee 

income of $15 million in January for a portfolio and 
total collection costs for that portfolio of $20 
million in March through July, the CFPB estimated 
$15 million in pre-charge-off collection costs in 
March through July and calculated an average 
monthly collection cost of $3 million for purposes 
of this analysis—resulting in a ratio of late fee 
income of $15 million to collection cost of $3 
million for this portfolio for the month of January. 
In the 2023 Proposal, the CFPB noted that its 
preliminary findings based on the weighted average 
of this ratio across issuers and market segments 
were robust to shifting, expanding, or shortening 
the time period of delay in collection costs as they 
relate to late fee income. 

97 Id. at 18920. The CFPB observed in the Y–14 
data that, consistent with the safe harbor provisions 
of the current rule, consumers who paid late again 
within the six months after a late payment paid 
higher late fees during those six months than they 
paid after the initial late fee. 

98 See supra note 89. 

comment on the CFPB’s data and 
analysis. 

As noted above, contrary to what 
some commenters stated, the 2023 
Proposal explained the source of the Y– 
14 data (from the Board), as well as the 
specific question about estimating 
collection costs for late fees that was 
used to generate the data. In the 2023 
Proposal, the CFPB also described the 
four types of Y–14 data that it used for 
the analysis in the proposal, namely, 
late fee income, collection costs, late fee 
amount, and total required payments.94 
The 2023 Proposal further detailed the 
relevant years of data examined, as well 
as the reasons why the CFPB 
preliminarily determined it was 
appropriate to rely on data from the Y– 
14 issuers, noting that those issuers 
constituted approximately 70 percent of 
the market. The CFPB also adequately 
described in the 2023 Proposal how it 
used the Y–14 data in the analysis, 
including the methodology it used to 
calculate the ratio of collection costs to 
late fee income.95 As described in the 
2023 Proposal, that methodology 
involved the CFPB comparing each 
month’s late fee income for a particular 
portfolio to the portfolio’s average 
estimated pre-charge-off collection costs 
for that month, where that estimate was 
based on estimated pre-charge-off 
collection costs that occurred two 
through six months later.96 The CFPB 
developed monthly estimates of this late 
fee income-to-cost ratio for each year 
from 2013 up to early 2022. The CFPB 
also described the methodology for 
conducting the Y–14 seventh-month 
analysis in relation to the impact of 
higher subsequent late fees on late 
payment incidence, which included 
conducting statistical analysis on a 
random subsample from account-level 
data available in 2019 from the Y–14 
data to investigate whether the lower 
late fee amount in month seven leads to 
a discontinuous jump in late payments 

in the seventh month after the last late 
payment.97 

As noted above, the CFPB also issued 
along with the 2023 Proposal the 
Revenue-Costs Report at the time of the 
proposal to aid in the ability of 
commenters to examine data from 
issuers and provide additional analysis 
and methodology, enhancing the ability 
of commenters to offer meaningful 
comment. The Revenue-Costs Report 
included additional monthly values for 
the aggregate late fee revenue and 
collection costs for general purpose and 
private label credit cards in the Y–14 
data since 2016.98 The report also 
provided (1) the number of portfolios 
that are included in the aggregate for the 
applicable month; (2) the total number 
of accounts in these portfolios, (3) 
aggregate interest revenue for these 
accounts, and (4) the CFPB’s estimate of 
pre-charge-off collection costs, total 
account balances, and the weighted 
ratio of late fee income to estimated pre- 
charge-off collection costs. Many credit 
unions and individuals on behalf of 
credit unions and one industry credit 
union trade association used the 
information in the Revenue-Costs 
Report to compare the average pre- 
charge-off collection cost and the 
average late fee income per account for 
the Y–14 issuers to the average pre- 
charge-off collection cost and the 
average late fee income per account for 
the credit card industry. Specifically, 
using the information in the Revenue- 
Costs Report, these commenters 
calculated the annual average pre- 
charge-off collection cost and the annual 
average late fee income per account for 
the Y–14 issuers ($0.22 and $13.80 
respectively) using monthly averages for 
the 12-month period ending September 
2022 contained in the Revenue-Costs 
Report and compared these data to the 
annual average pre-charge-off cost per 
account and the annual average late fee 
income for the credit union industry 
that the commenters collected ($0.33 
and $7 respectively). 

Throughout the process, the CFPB 
sought to provide as much information 
as possible to ensure that commenters 
could themselves analyze the CFPB 
methodology, critique data, and provide 
feedback. Indeed, as described below, 
the CFPB received approximately 10 
comments that specifically analyzed the 
CFPB’s use of the Y–14 data, as well as 
the CFPB’s methodology and analysis. 

For example, the CFPB received 
comments that criticized the CFPB’s 
bottom line late fee estimate and offered 
contrary amounts based on issuers’ own 
analysis using the CFPB’s methodology. 
Other commenters also provided 
meaningful feedback on the source of 
the data and data fields. The CFPB has 
determined this feedback further 
supports the fact that throughout this 
rulemaking (including an ANPR that 
sought data from issuers), the CFPB has 
sought to share as much information as 
possible. For comparison, the CFPB’s 
rulemaking, unlike the original 2010 
rule, analyzed and presented 10 years of 
data specifically from card issuers’ own 
reports of collection costs. While these 
raw data could not be disclosed, the 
CFPB published data in an aggregate 
form, and in both the 2023 Proposal and 
the related Revenue-Costs Report, the 
CFPB described its methodology and 
analysis to further the ability of 
commenters to meaningfully examine, 
understand, and comment on the data. 

Y–14 Data as Representative of Issuers’ 
Collection Costs and Late Fee Income 

As noted in the 2023 Proposal, the Y– 
14 data provided 10 years of 
information related to total collection 
costs, which as required by the Board is 
defined to include ‘‘costs incurred to 
collect problem credits that include the 
total collection cost of delinquent, 
recovery, and bankrupt accounts.’’ 

Several industry trade associations 
and one law firm representing several 
card issuers asserted that the CFPB 
improperly relied on this Y–14 data 
field in developing the proposal because 
that ‘‘total collection cost’’ line item 
may be underinclusive of some issuers’ 
collection costs. The law firm 
representing several card issuers 
asserted that there are expenses caused 
by late payments that are not included 
in the ‘‘total collection cost’’ line item 
relied on by the CFPB in the Y–14 data. 
For example, this commenter asserted 
that technology-related expenses 
associated with delinquent customer 
servicing and processing platforms, 
forms of customer communications for 
consumers in delinquent status, 
payment-processing expenses associated 
with programs for late payers, and costs 
associated with supporting collection 
activities such as human resources, risk 
management, and legal may not be 
reported. 

Several industry trade associations 
asserted that the CFPB’s analysis of this 
line item from the Y–14 data incorrectly 
excludes attributable expenses and 
overhead, including systems expenses 
and risk department expenses related to 
consumer credit card accounts. These 
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trade association commenters also 
stated that the amount excluded the 
costs of funding delinquent accounts 
(i.e., costs to fund the balances for 
longer than expected because of late 
payments), and these commenters 
asserted that indirect costs represent 
real and reasonable expenses associated 
with late and delinquent accounts. 
While these commenters did not 
provide data for the costs associated 
with all late payments, these 
commenters did provide data for 
accounts that were late for 60 days or 
more and estimated that these 60-day 
plus delinquent accounts cost issuers 
$46.30, including $33.00 in direct 
expenses, $9.00 in attributable 
expenses, and $4.30 in funding costs. 

Another industry trade association 
asserted that the Y–14 total collection 
cost line item on which the CFPB relied 
is not a sufficiently uniform or defined 
data set for purposes of assessing card 
issuer collection costs associated with 
late payments, due to variations in the 
way that the largest banks report their 
data. Specifically, this commenter 
asserted that Y–14 data are reported for 
stress-testing purposes, and as a result, 
institutions may not report it in a 
uniform way because for stress-testing 
purposes, it is less important whether 
an institution reports a particular cost in 
this line item or in another line item for 
costs, so long as the institution reports 
that particular cost in some way in the 
reporting forms overall. According to 
this commenter, some banks include 
certain overhead and fixed costs such as 
real estate and information technology 
(IT) in the total collection cost line item, 
while others do not. This commenter 
further asserted that the share of total 
collection costs across an institution’s 
divisions may result in variation of how 
they report the Y–14 collection cost line 
item. In addition, this commenter 
asserted that not all reporting banks 
include commissions paid to third party 
collections agencies after a loan is 
charged off, which could mean that the 
reported amount is underinclusive. 

This same industry trade association 
commenter also asserted that the Y–14 
data on late fee income may be 
overstated. This commenter asserted 
that the Y–14 item for late fee income 
is the sum of fees assessed during the 
month minus fee reversals and refunds 
applied during the month (which 
included reversals due to charge off). 
According to this commenter, however, 
in accordance with banks’ loss 
mitigation practices, each month some 
delinquent accounts may be modified 
through re-aging or converted into fixed 
payment plans, while others may be 
closed in a debt settlement, without 

explicit reversal of late fees but with 
concessions to the borrower. This 
commenter asserted that these implicit 
reversals of fee income are not captured 
in the Y–14 item for net fees assessed 
for some issuers, which therefore may 
overstate those issuers’ realized late fee 
income. 

Although several commenters stated 
that there were potential variations in 
the Y–14 data, the CFPB has determined 
that such data are relevant and an 
important source of information on total 
collection costs and late fee income. As 
discussed below, the CFPB notes that 
the Y–14 data contains 10 years of data 
that is collected directly from certain 
Larger Card Issuers by the Board, using 
its supervisory powers, and these 
issuers accounted for just under 70 
percent of outstanding balances on U.S. 
consumer credit cards as of year-end 
2022. The Y–14 dataset contains data 
fields that are clearly worded to collect 
data relevant to this rulemaking, such as 
late fee income and collection expenses. 
The CFPB notes that many of the studies 
cited by industry commenters, and 
discussed in the section-by-section 
analysis of § 1026.52(b)(1)(ii) in part VII, 
used smaller subsets of the Y–14 data or 
notably similar precursors for their 
analysis related to late fees and late 
payments. The CFPB recognizes that 
there may be some potential variation in 
the Y–14 data collected based on the 
variation of inputs from card issuers, 
but as discussed below, the CFPB has 
determined that some variations in the 
costs that issuers’ consider to be 
collection costs are consistent with the 
cost analysis provisions in 
§ 1026.52(b)(1)(i) and are not likely to 
impact the analysis related to the $8 late 
fee safe harbor threshold for Larger Card 
Issuers set forth in the section-by- 
section analysis of § 1026.52(b)(2)(ii). 

With respect to the argument that 
some issuers may exclude post-charge 
off amounts from the total collection 
costs line item, the plain definition 
provided by the Board for such data 
contains no such exclusion. The total 
collection costs line item instructs 
issuers to report ‘‘costs incurred to 
collect problem credits that include the 
total collection cost of delinquent, 
recovery, and bankrupt accounts’’ 
(emphasis added). Given that the 
definition is inclusive of total collection 
costs, the CFPB has determined it 
appropriately relied upon this line item. 

In addition, as explained in the 2023 
Proposal and above, this total collection 
costs line-item requests cost data that 
are generally consistent with the 
collection costs that may appropriately 
be considered under the cost analysis 
provisions in § 1026.52(b)(1)(i), except 

with respect to post-charge-off 
collection costs. 

Current comment 52(b)(1)(i)–6.i 
provides that for purposes of 
§ 1026.52(b)(1)(i), the costs incurred by 
a card issuer as a result of late payments 
include the costs associated with the 
collection of late payments, such as the 
costs associated with notifying 
consumers of delinquencies and 
resolving delinquencies (including the 
establishment of workout and temporary 
hardship arrangements). The Y–14 total 
collection costs line item, therefore, 
provides a source of data that enables 
the CFPB to examine more than a 
decade of late fee collection cost 
information that is relevant to the rule. 

The one difference in the data, as 
discussed in the CFPB’s 2023 Proposal, 
is that the Board’s Y–14 late fee cost 
information includes post-charge off 
collection costs. As a result, and as 
described in detail in the proposal, the 
CFPB used a ratio based on debt 
collection agreements to appropriately 
limit the total collection costs to pre- 
charge off collection costs. With respect 
to the one comment that some issuers 
may not include commissions paid to 
third party collections agencies after a 
loan is charged off when reporting total 
collection costs in the Y–14 data, the 
CFPB recognizes that some issuers may 
not report post-charge-off costs but 
would expect that these issuers are 
outliers since the plain language of the 
instruction for the Y–14 data asks for 
total collection costs, which would 
cover both pre-charge-off and post- 
charge-off collection costs. In addition, 
the comments do not suggest that most 
card issuers exclude post-collection 
costs from the Y–14 data. As such, the 
CFPB has determined that it is 
appropriate to exclude the estimated 
ratio of post-charge-off collection costs 
from the Y–14 data for total collection 
costs when setting the safe harbor 
amount to be consistent with the 
collection costs that may be considered 
for purposes of the cost analysis 
provisions in § 1026.52(b)(1)(i). 

The CFPB also recognizes that there 
may be some variation in the particular 
costs that issuers report in the Y–14 
total collection costs line item with 
respect to late payments. For example, 
several trade association commenters 
indicated that some banks include 
certain overhead and fixed costs such as 
real estate and IT in the total collection 
cost line item, while others do not. 
Nonetheless, the CFPB has determined 
that these variations do not undermine 
the reliance on this data field to help the 
CFPB determine total collection costs 
related to late payments, particularly 
given that the total collection costs line 
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99 The CFPB’s determinations are consistent with 
how the Board viewed the costs analysis provisions 
when it adopted its version of these provisions in 
§ 226.52(b)(1)(i). 75 FR 37526 at 37536. See also id. 
at 37540 where the Board discussed whether all 
overhead costs should be excluded from the cost 
analysis provisions and noted that it believes that 
the determination of whether certain costs are 
incurred as a result of violations of the account 
terms or other requirements should be made based 
on all the relevant facts and circumstances. 

item is nearly the same as the definition 
for collection costs in the rule, and that 
this data field allows the CFPB to 
examine 10 years of data that were not 
available at the time of the original rule. 

The CFPB notes that the cost analysis 
provisions in § 1026.52(b)(1)(i) also 
would involve a certain amount of 
variability from issuer to issuer in terms 
of which costs the issuer determines are 
related to collecting late payments for 
purposes of determining late fees 
amounts. As a general matter, if a card 
issuer is using the cost analysis 
provisions § 1026.52(b)(1)(i), the card 
issuer has the responsibility to 
determine whether certain costs it 
incurs relate to the collection of late 
payments based on all relevant facts and 
circumstances, within the framework set 
forth in § 1026.52(b)(1)(i) and related 
commentary. For example, while not all 
overhead costs would be costs of 
collecting late payment, some overhead 
costs may be incurred as a result of 
collecting late payments, depending on 
all the relevant facts and circumstances. 
A card issuer, however, must be able to 
demonstrate to the regulator responsible 
for enforcing compliance with TILA and 
Regulation Z that its determination is 
consistent with § 1026.52(b)(1)(i) and 
related commentary.99 Thus, the CFPB 
has determined that that some 
variations in the costs that issuers’ 
consider to be collection costs are 
consistent with the cost analysis 
provisions in § 1026.52(b)(1)(i) and are 
not likely to impact the analysis related 
to the $8 late fee safe harbor threshold 
for Larger Card Issuers set forth in the 
section-by-section analysis of 
§ 1026.52(b)(2)(ii). The CFPB also notes 
that many of the studies cited by 
industry commenters, and discussed in 
the section-by-section analysis of 
§ 1026.52(b)(1)(ii) in part VII, used 
smaller subsets of the Y–14 data or 
notably similar precursors for their 
analysis related to late fees and late 
payments. As such, the Y–14 data is 
more than sufficient to make 
appropriate estimates of (1) the 
collection costs that the Y–14 issuers 
incur in collecting late payments for 
purposes of guiding the CFPB in 
determining an appropriate safe harbor 
threshold amount for late fees charged 
by Larger Card Issuers; and (2) how 

collection costs for Larger Card Issuers 
change over time in relation to changes 
in the CPI. 

With respect to the late fee income 
reported in the Y–14 data, some 
industry commenters suggest that the 
reported late fee income may be 
overinclusive because it includes late 
fees where there has not been an 
explicit reversal of late fees, yet there 
have been concessions to the borrower 
as a result of delinquent accounts being 
modified through re-aging or converted 
into fixed payment plans or closed in a 
debt settlement. Although there may be 
instances where the late fees are waived, 
subject to a concession, or otherwise 
removed or reduced, the CFPB has 
determined that some overinclusion 
based on fee waivers would not 
significantly impact the ratio of pre- 
charge-off collection costs to late fee 
income discussed in the section-by- 
section analysis of § 1026.52(b)(1)(ii). 

Further, in response to the 
commenter, the CFPB also notes the fact 
that certain fees may be waived is 
generally consistent with the fact that 
the cost analysis provisions only permit 
certain uncollected fees to be 
considered under § 1026.52(b)(1)(i). 
Specifically, comment 52(b)(1)(i)–5 
provides that for purposes of 
§ 1026.52(b)(1)(i), a card issuer may 
consider fees that it is unable to collect 
when determining the appropriate fee 
amount under the cost analysis 
provisions. Fees that the card issuer is 
unable to collect include fees imposed 
on accounts that have been charged off 
by the card issuer, fees that have been 
discharged in bankruptcy, and fees that 
the card issuer is required to waive in 
order to comply with a legal 
requirement (such as a requirement 
imposed by 12 CFR part 1026 or 50 
U.S.C. app. 527). However, fees that the 
card issuer chooses not to impose or 
chooses not to collect (such as fees the 
card issuer chooses to waive at the 
request of the consumer or under a 
workout or temporary hardship 
arrangement) are not relevant for 
purposes of determining the late fee 
amount under the cost analysis 
provisions. 

The CFPB also notes that it has 
repeatedly provided opportunities for 
issuers to provide specific data about 
their late fees, including in an ANPR, 
and it has carefully considered all such 
data that were provided, in addition to 
seeking out and considering additional 
data on its own. The Y–14 data provide 
the best means for the CFPB to examine 
relevant collections costs and late fee 
income data in order to determine what 
costs are incurred and to guide its 
determination of an appropriate safe 

harbor threshold for late fees, except 
with respect to Smaller Card Issuers, as 
discussed in part VI below. The CFPB 
is not using the Y–14 collection costs 
and late fee income data to cap the late 
fee amounts that issuers can charge. If 
the $8 safe harbor amount adopted as 
part of this final rule for those issuers 
that are subject to this safe harbor 
amount is not sufficient to cover a 
particular card issuer’s pre-charge-off 
costs in collecting late payments, the 
card issuer can charge a higher amount 
consistent with the cost analysis 
provisions in § 1026.52(b)(1)(i) and the 
requirements in § 1026.52(b)(2). In other 
words, to the extent that an issuer has 
higher costs and determines the safe 
harbor amount is too low based on its 
own cost analysis calculation, that 
issuer may charge a higher late fee. The 
Y–14 data, therefore, are not used to 
create a limit on fees, but rather to 
ensure that the CFPB’s discretionary 
safe harbor is appropriate and consistent 
with the statutory requirement that is 
intended to limit fees to those that are 
‘‘reasonable and proportional’’ to the 
late payment. 

Thus, for the reasons discussed above, 
the CFPB has determined that it is 
appropriate to use the Y–14 data for 
total collection costs and late fee income 
in this final rule to estimate (1) the 
collection costs that the Y–14 issuers 
incur in collecting late payments and 
the late fee income they collect for 
purposes of guiding the CFPB in 
determining an appropriate safe harbor 
threshold amount for late fees charged 
by Larger Card Issuers; and (2) how 
collection costs for Larger Card Issuers 
change over time in relation to changes 
in the CPI. 

Y–14 Data Do Not Include Cost 
Information for Smaller Issuers 

As discussed in part VI below, many 
smaller issuers and industry trade 
associations, several individual 
consumers on behalf of credit unions, 
one Member of Congress, and the Office 
of Advocacy, an independent office 
within the SBA, expressed concern that 
the CFPB’s analysis of pre-charge-off 
costs from the Y–14 issuers does not 
accurately represent the collection costs 
for late payments of smaller issuers. 
These comments are discussed in more 
detail in part VI. 

D. The Final Rule 
Consistent with the 2023 Proposal, 

the CFPB considered four primary data 
sources in developing this final rule: (1) 
Y–14; (2) Y–14+; (3) credit card debt 
collection data received from an 
information order made pursuant to 
section 1022(c)(4) of the CFPA; and (4) 
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100 For example, if an issuer had a total of $1 
million in newly charged-off balances in a given 
year, a cumulative recovery rate for that year of five 
percent, and a post-charge-off commission rate of 20 
percent, the CFPB would estimate the post-charge- 
off commission costs to be $10,000. To calculate the 
post-charge-off collection costs as a share of total 
cost of collections, the CFPB then divided the 
estimated post-charge-off commission costs by the 
total collection costs the bank reported in the Y– 
14 data. For issuers who sell debt, the cost of 
collections calculation uses charge-off balances net 
of asset sales. The commission rate for each issuer 
is an average weighted by the share of post-charge- 
off balances in each tier placement (e.g., primary, 
secondary, and tertiary placements). 

the CFPB’s Credit Card Agreement 
Database. 

Y–14 Data 
For the reasons discussed above, the 

CFPB has determined that it is 
appropriate to consider the Y–14 data as 
one basis for adopting the changes to 
Regulation Z contained in this final 
rule. Prior to issuing the 2023 Proposal, 
the Y–14 data received by the CFPB 
covered the period from the middle of 
2012 through September 2022 and are 
provided by certain Larger Card Issuers 
that are covered by the $8 amount. 
These issuers accounted for just under 
70 percent of outstanding balances on 
U.S. consumer credit cards as of year- 
end 2022. Consistent with the 2023 
Proposal, with respect to credit card 
data, in this final rule, the CFPB 
generally uses the complete portfolio 
data (including late fee income and 
collection costs) for all the card issuers 
included in the data collection. The 
CFPB also generally uses only a random 
40 percent subsample of account 
information (including late fee amounts 
and total required payments) reported 
by card issuers included in the data 
collection. Consistent with the 2023 
Proposal, the CFPB for this final rule 
only considered account- and portfolio- 
level data for issuers in a given month 
for consumer general purpose and 
private label credit cards for which 
there existed non-zero data on late fee 
income, collection costs, late fee 
amounts, and total required payments in 
the Y–14 data. 

For this final rule, the CFPB relied 
upon the data in the proposal for its 
analysis. After issuing the 2023 
Proposal, the CFPB received 14 more 
months of data for the Y–14 issuers 
(account-level data through November 
2023, portfolio data up to August 2023). 
These additional data did not change 
the CFPB’s original findings or rationale 
as set forth in 2023 Proposal. Because 
the data are relevant, however, the CFPB 
has determined that it is appropriate to 
explain how those new data supplement 
and support its original data and 
analysis. The CFPB’s use of the Y–14 
data (including the supplemental data 
received after the 2023 Proposal was 
issued) is discussed in more detail in 
part VII. 

Determination of Post-Charge-Off 
Collection Costs Using Credit Card Debt 
Collection Data Received From an 
Information Order Made Pursuant to 
Section 1022(c)(4) of the CFPA 

In addition, for the reasons discussed 
above, and consistent with the 2023 
Proposal, the CFPB has determined that 
it is appropriate to subtract an estimate 

of the post-charge-off collection costs 
from the total collection costs Y–14 
data. Consistent with the 2023 Proposal, 
for this final rule, the CFPB used 
commissions paid to third-party debt 
collectors for charged-off accounts to 
estimate the percentage of collection 
costs that may occur after charge-off. 
The CFPB understands that such 
commission payments, made to third- 
party debt collection companies, would 
be made almost exclusively in 
connection with accounts that have 
been charged off, and represent a 
conservative estimate of post-charge-off 
collection costs, as there may be other 
costs associated with collections post- 
charge-off beyond such commission 
payments. Consistent with the 2023 
Proposal, the CFPB’s methodology for 
estimating post-charge-off commissions 
considered the amount of charged-off 
balances and then estimated the 
commission on the volume of recovered 
balances by using the recovery and 
commission rates.100 

As discussed above, for the 2023 
Proposal, the CFPB estimated from debt 
collection reports the commission 
expenses that six major card issuers 
paid in 2019 and 2020 and based on 
those data, the CFPB estimated that 
these post-charge-off costs are around 25 
percent of total collection costs for these 
issuers. Based on those data, for the 
2023 Proposal, the CFPB estimated that 
pre-charge-off collection costs were 
equal to 75 percent of the collection 
costs included in the Y–14 data for 
purposes of its analysis related to the 
proposed changes to the safe harbor 
thresholds for late fees in 
§ 1026.52(b)(1)(ii). 

For this final rule, the CFPB relied 
upon the data in the proposal for its 
analysis. In addition, after the 
Proposal’s release—as part of the CFPB’s 
1022(b)(2) market gathering for purposes 
of its CARD Market Report—the CFPB 
also obtained updated data for 2021 and 
2022 related to commission expenses 
that the CFPB collected for its most 
recent biennial review of the consumer 
credit card market released in October 
2023. These additional data did not 

change the CFPB’s original findings or 
rationale. Because the data are relevant, 
however, the CFPB has determined it is 
appropriate to explain how those new 
data supplement and support its 
original data and analysis. Based on 
commission expenses that six major 
card issuers paid in 2021 and 2022 to 
third-party debt collectors for charged- 
off accounts, the CFPB estimated that 
these post-charge-off costs are around 20 
percent of total collection costs for these 
issuers; the average ratio was 20 percent 
in 2021 and 21 percent in 2022. In 2021, 
the median ratio of estimated post- 
charge-off commission costs to annual 
collection costs for the six major issuers 
surveyed was 19.0 percent; in 2022, it 
was 23.7 percent. Thus, for 2021 and 
2022, the CFPB estimated that pre- 
charge-off collection costs were equal to 
80 percent of the collection costs. These 
new data indicate pre-charge-off 
collection costs in 2021 and 2022 that 
were similar, though slightly higher 
than in the proposal and, therefore, 
supplemented and supported the 
CFPB’s data and analysis. Both the 
estimates of pre-charge-off collection 
costs for Y–14 issuers used in the 2023 
Proposal (based on the 75 percent 
estimate) and developed using the 
supplemental information (based on the 
80 percent estimate) are discussed in 
more detail in the section-by-section 
analysis of § 1026.52(b)(1)(ii) for 
purposes of its analysis related to the 
final changes to the safe harbor 
thresholds for late fees for Larger Card 
Issuers. 

Y–14+ Data 
Consistent with the 2023 Proposal, 

the CFPB also considered Y–14+ data in 
developing this final rule. As noted 
above, the Y–14+ data include 
confidential information from the 
Board’s Y–14 data and a diverse group 
of specialized issuers. In the 2023 
Proposal, these additional data that 
included specialized issuers were used 
to calculate the average late fee charged 
by Y–14+ issuers in 2019 and 2020. As 
explained in the proposal, in 2019 and 
2020, the average late fee charged by 
issuers in the Y–14+ data was $31. The 
updated data from the Y–14+ issuers 
further support this original analysis 
because, based on the CFPB 
calculations, they show that the average 
late fee charged by those issuers was 
$31 in 2021 and $32 in 2022. 

In addition, after issuing the 2023 
Proposal, the CFPB obtained 
confidential total collection costs and 
late fee income data from specialized 
issuers that are included in the Y–14+ 
data. In particular, the CFPB requested 
from these issuers’ data for total 
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101 2021 Report, at 55. The average late fee 
charged by issuers included in the Y–14+ data is 
based on the Y–14 data and data collected from 
other specialized card issuers in response to an 
information order pursuant to section 1022(c)(4) of 
the CFPA. 

102 Late Fee Report, at 14. 
103 See supra note 5. 

collections costs and late fee revenue 
using the same instructions for this data 
request that are used in the Y–14 data 
collection. These additional data did not 
change the CFPB’s original findings or 
rationale. Because the data are relevant, 
however, the CFPB has determined it is 
appropriate to explain how those new 
data supplement and support its 
original data and analysis. These 
additional data are consistent with the 
CFPB’s determination in this final rule 
based on the data used for the proposal 
related to Y–14 issuers that the average 
Larger Card Issuer would recover pre- 
charge-off collection costs even if late 
fees were reduced to one-fifth of their 
current level. 

The average late fees charged by the 
Y–14+ issuers in 2020 and 2022 and the 
data on total collections costs and late 
fee income from the specialized issuers 
in the Y–14+ are discussed in more 
detail in the section-by-section analysis 
of § 1026.52(b)(1)(ii). 

CFPB’s Credit Card Agreement Database 

As noted above, in the 2023 Proposal, 
the CFPB discussed a 2022 review 
conducted by the CFPB of credit card 
agreements submitted to the CFPB’s 
Credit Card Agreement Database in the 
fourth quarter of 2020 to determine the 
maximum late fee amount charged 
across agreements by issuers submitting 
to that database. Since the 2023 
Proposal was issued, the CFPB in 2023 
conducted a subsequent review of 
agreements submitted to that database 
as of the second quarter of 2023 to 
determine the maximum late fee amount 
charged across agreements by issuers 
submitting to that database. 

These additional data did not change 
the CFPB’s original findings or 
rationale. Because the data are relevant, 
however, the CFPB has determined it is 
appropriate to explain how those new 
data supplement and support its 
original data and analysis. As discussed 
in part II.E, the results of the 2023 
survey of agreements to determine the 
maximum late fee amount charged 
across agreements by issuers submitting 
to that database are consistent with the 
results of the 2022 survey of agreements 
with respect to the maximum late fee 
amount charged across agreements by 
issuers submitting to that database. The 
data from the 2022 review of agreements 
and the 2023 review of agreements are 
discussed in more detail in part II.E and 
the section-by-section analysis of 
§ 1026.52(b)(1)(ii). 

VI. Certain Provisions Not Applicable 
to Issuers That Together With Their 
Affiliates Have Less Than One Million 
Open Credit Card Accounts 

A. The CFPB’s Proposal 
The 2023 Proposal would have 

applied the revisions in the proposal to 
all card issuers of credit card accounts 
under an open-end (not home-secured) 
consumer credit plan. Specifically, the 
2023 Proposal would have applied the 
following proposed revisions to all 
issuers of such accounts: (1) the $8 late 
fee safe harbor threshold and the 
elimination of the higher late fee safe 
harbor amount for subsequent 
violations; (2) the elimination of the 
annual adjustments for the proposed $8 
safe harbor threshold, (3) the restriction 
on late fee amounts to 25 percent of the 
required minimum payment; and (4) the 
clarification in comment 52(b)(1)(i)–2.i 
that the collection costs to calculate 
penalty fees under the cost analysis 
provisions does not include post-charge- 
off collection costs. 

With respect to proposed revisions to 
the late fee safe harbor amounts, in the 
2023 Proposal, the CFPB recognized its 
estimates of pre-charge-off collection 
costs incurred by card issuers were 
based on late fee income and collection 
cost data from larger issuers that report 
to the Y–14 collection, as well as data 
from some additional Y–14+ issuers. 
The CFPB did not have data equivalent 
to the Y–14 data for smaller issuers’ pre- 
charge-off collection costs, but the CFPB 
stated that it had no reason to expect 
that smaller issuers would have 
substantially higher pre-charge-off 
collection costs than larger issuers. 
Based on a 2022 review of about 2,500 
credit card agreements from over 500 
card issuers (as discussed in part II.E), 
the CFPB also noted that smaller issuers 
appeared to charge lower late fee 
amounts, and therefore, any reduction 
in late fee amounts would have a 
proportionately smaller impact on their 
late fee income. Specifically, in the 2023 
Proposal, the CFPB noted that (1) in 
2020, the average late fee charged by 
larger issuers included in the Y–14+ 
data was $31; 101 (2) the CFPB collects 
card agreements from more smaller 
issuers than issuers for which the CFPB 
has financial data; and (3) based on the 
review of agreements, as described 
above in part II.E, the CFPB established 
that issuers outside the top 20 by 
outstanding credit card balances 

charged smaller late fees in 2020 than 
issuers within the top 20.102 In the 2023 
Proposal, the CFPB solicited comment 
on this analysis and the potential 
impact on smaller issuers of the 
proposed $8 safe harbor amount, 
including whether smaller issuers could 
provide data or evidence related to the 
cost of collecting late payments. The 
CFPB also solicited comment on 
whether the pre-charge-off collection 
costs for smaller issuers differ from such 
costs for larger issuers, and if so, how 
the costs differ. 

For the reasons discussed below, 
including the CFPB’s review of the 
comment letters about collection costs, 
as well as the CFPB’s concerns about 
impact on consumers and competition, 
the CFPB is not adopting at this time 
certain proposed changes for Smaller 
Card Issuers as defined in new 
§ 1026.52(b)(3). The term ‘‘Smaller Card 
Issuer’’ is defined to mean a card issuer 
that together with its affiliates had fewer 
than one million open credit card 
accounts as defined in § 1026.58(b)(6) 
for the entire preceding calendar 
year.103 Specifically, the following 
proposed changes are not being adopted 
at this time for Smaller Card Issuers (1) 
the $8 late fee safe harbor threshold and 
the elimination of the higher late fee 
safe harbor amount for subsequent 
violations; and (2) the elimination of the 
annual adjustments for the safe harbor 
threshold dollar amounts. 

For these Smaller Card Issuers, the 
safe harbor thresholds in 
§ 1026.52(b)(1)(ii)(A) through (C) will 
continue to apply to late fees that they 
charge (as revised in this final rule 
pursuant to the annual adjustment 
provisions in § 1026.52(b)(1)(ii)(D)). In 
addition, the annual adjustment 
provisions for the safe harbor dollar 
amount thresholds to reflect changes in 
the CPI in § 1026.52(b)(1)(ii)(D) will 
continue to apply to late fees imposed 
by Smaller Card Issuers. Also, as 
discussed in the section-by-section 
analysis of § 1026.52(b)(2)(i), the 
proposed provisions to restrict late fee 
amounts to 25 percent of the required 
minimum payment are not being 
finalized in this final rule with respect 
to any card issuers, including Smaller 
Card Issuers. In contrast, the 
clarification in comment 52(b)(1)(i)–2.i 
that the collection costs for calculating 
penalty fee amounts under the cost 
analysis provisions in § 1026.52(b)(1)(i) 
do not include post-charge-off collection 
costs is being adopted for all card 
issuers, including Smaller Card Issuers, 
because this provision is intended to 
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104 The Federal Credit Union Act generally limits 
Federal credit unions to a 15 percent interest rate 
ceiling on loans. However, the NCUA Board may 
establish a temporary, higher rate for up to 18 
months after considering certain statutory criteria. 
National Credit Union Administration Letter (23– 
FCU–02), Permissible Loan Interest Rate Ceiling 
Extended (Mar. 2023), https://ncua.gov/regulation- 
supervision/letters-credit-unions-other-guidance/ 
permissible-loan-interest-rate-ceiling-extended-2. A 
January 2023 NCUA Board action established a 
temporary 18 percent interest rate ceiling through 
September 10, 2024. See id. 

clarify the existing rule and 
commentary. 

B. Comments Received 

Impact on credit unions and small 
card issuers—$8 late fee safe harbor 
amount. Many banks and credit unions, 
industry trade associations, and 
individual consumers on behalf of 
credit unions, one Member of Congress, 
and the Office of Advocacy, an 
independent office within the SBA, 
expressed concern that the CFPB’s 
estimated pre-charge-off collection costs 
for Y–14 issuers that the CFPB used in 
its analysis to support the proposed $8 
do not accurately represent the pre- 
charge-off collection costs for late 
payments of smaller issuers. 

Many credit unions and individuals 
on behalf of credit unions and one 
industry credit union trade association 
commenter asserted that (1) credit union 
call report data indicate that credit card 
late fees incurred per member per year 
are only $2.65; (2) annual total pre- 
charge-off collection costs per credit 
card account offered by credit unions 
amounted to $0.33, which is 10 cents 
higher than the pre-charge-off collection 
costs per credit card account for large 
issuers that the CFPB notes in the 
proposal; (3) and the ratio of monthly 
late fees to total pre-charge-off costs for 
the credit union industry is 2.8, 
compared to 5.7 for large issuers in 
2022. These commenters also asserted 
that credit unions (1) have much lower 
fee-to-cost ratios than big card issuers 
because credit unions are not-for-profit, 
community focused, relationship- 
oriented financial institutions; and (2) 
face higher pre-charge-off collection 
costs as compared to big banks that can 
achieve economies of scale based on 
their numbers of customers and 
employees. 

Many credit unions and individuals 
on behalf of credit unions and three 
industry trade association commenters 
asserted that Federal credit unions did 
not have the same options as larger 
issuers to recover potential lost revenue 
from late fees, and this could impact 
their ability to offer credit cards to 
consumers. Specifically, these 
commenters explained that Federal 
Credit Union Act limits Federal credit 
unions’ ability to increase APRs in order 
to recover revenue losses resulting from 
a lower late fee safe harbor amount. Two 
of these industry trade associations 
indicated that National Credit Union 
Administration (NCUA) Board’s action 
in January 2023 regarding the Federal 
Credit Union Act currently imposes a 

cap of 18.0 percent on the APR.104 The 
other industry trade association asserted 
that the Federal Credit Union Act makes 
the credit union business model 
fundamentally different than that of the 
largest credit card issuers and that these 
limitations should not be ignored by the 
CFPB. 

Many credit unions and individuals 
on behalf of credit unions and one 
industry credit union trade association 
commenter asserted that credit unions 
already offer some of the lowest late fees 
in the market, which benefits 
consumers. One of the credit union 
commenters asserted that its net 
earnings are returned to members in the 
form of higher annual percentage yields 
(APYs), lower APRs, and greater 
servicing. 

More than fifty individual 
commenters on behalf of credit unions 
asserted that the proposal, if adopted, 
would have potentially massive 
unintended consequences, including 
that some credit unions would leave the 
market. They asserted that this, in turn, 
could limit credit availability and 
increase industry consolidation, and 
would restrict credit unions’ ability to 
offer solutions to consumers 
experiencing real financial hardship. A 
bank and a community bank trade 
association commenter expressed 
similar comments and indicated that the 
2023 Proposal, if adopted, ultimately 
would force many community banks to 
exit the credit card market, leaving 
consumers, and in particular, rural 
consumers, fewer options for financial 
services. 

A credit union trade association 
commenter asserted that the 2023 
Proposal, if adopted, would (1) make it 
more difficult for credit unions to 
balance safety and soundness 
considerations with the desire to 
provide credit access to all consumers, 
especially those building or rebuilding 
their credit; and (2) further consolidate 
credit card issuers, strengthening the 
largest providers that may compensate 
lower late payment fees with product 
add-ons and other practices that are not 
consumer friendly. This commenter also 
asserted that (1) use of the cost-analysis 
provisions are not feasible for credit 

unions; (2) while the risk of operating 
outside of the safe harbor provision is 
common for the largest credit card 
issuers with large legal departments, 
not-for-profit credit unions are in a 
different position; (3) even when the fee 
is reasonable, it would be a safety and 
soundness concern to charge more than 
$8 as the risk of class action lawsuits 
continues to grow; (4) defending a 
reasonable fee through litigation is cost 
prohibitive for a not-for-profit financial 
institution and could severely impact 
their operations; and (5) while the safe 
harbor late fee amount proposed would 
not be a legal cap it may become an 
effective cap for credit unions, once 
again only benefiting the largest credit 
card issuers. 

Many credit unions and individuals 
on behalf of credit unions urged the 
CFPB to exempt credit unions from its 
rulemaking as credit unions do not 
profit from any fees assessed to their 
members and the data are clear that 
credit unions already offer some of the 
lowest fees available in the market. 
Some of these commenters indicated 
that if the CFPB is hesitant to exempt 
just a particular type of financial 
institution, in light of the considerable 
impact that the 2023 Proposal is likely 
to have on small entities, the CFPB 
should consider a broader exemption for 
small entities, currently defined by the 
SBA’s size standard of $850 million in 
total assets. These commenters asserted 
this would allow smaller entities to 
continue to maintain their ability to 
cover the costs of offering credit card 
accounts and remain competitive in the 
marketplace. An industry credit union 
trade association commenter asserted 
that one possible way to negate the 
impact of the 2023 Proposal on credit 
unions is to scale the rule for larger and 
smaller issuers. 

One Member of Congress noted from 
the Congressional Research Service that 
smaller issuers sometimes serve more 
subprime cardholders who are more 
likely to make late payments which 
therefore implies that certain smaller 
issuers would face higher than average 
collection costs from late payments. The 
commenter noted that although the 
CFPB’s proposal asserts that credit cards 
represent only a small percentage of 
credit unions’ assets and revenues, the 
loss of late fee revenue would represent 
a distinct impact on credit unions 
because as nonprofits, they are unable to 
raise funds from stockholders. This 
commenter advised that the CFPB either 
work to ensure that the cost analysis 
provisions—an alternative to the safe 
harbor—would not impose undue 
burdens on small issuers or that the 
CFPB consider a separate safe harbor for 
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smaller issuers that more accurately 
reflects their unique costs. 

The Office of Advocacy, an 
independent office within the SBA, 
criticized the CFPB for insufficiently 
considering the extent to which the 
proposed $8 safe harbor amount would 
cover the collection costs of smaller 
issuers. This agency asserted that (1) 
determining a late fee amount under the 
cost analysis provisions may not be 
feasible for smaller institutions; (2) 
small institutions may not have ready 
access to professional staff or 
consultants to develop a late fee that 
qualifies under the cost analysis 
provisions, and also may lack the 
information systems to provide the 
necessary support to determine the late 
fee amount under those provisions; and 
(3) for that reason, smaller institutions 
may rely on safe harbors to be certain 
that they are complying with the law. 
As such, this agency noted that an 
adequate safe harbor amount that 
reflects the costs that small entities 
incur in processing late payments is 
necessary to prevent small institutions 
from incurring potential legal fees if 
they were to use the incorrect late fee 
amount under the cost analysis 
provisions. The commenter further 
asserted that consumers, including 
small businesses, may choose to obtain 
their credit cards from small depository 
institutions that offer credit cards for a 
variety of reasons, including the ability 
of consumers with low credit scores to 
obtain a credit card that may otherwise 
be unavailable. The commenter also 
expressed concern that if the safe harbor 
amount does not cover the costs of 
providing the service, small depository 
institutions may decide to stop issuing 
credit cards. 

Impact on credit unions and small 
card issuers—elimination of annual 
adjustment. Several banks and credit 
unions, and a few credit union trade 
associations urged the CFPB to consider 
the impact eliminating the annual 
adjustments for safe harbor threshold 
amounts to reflect changes in the CPI 
may have on credit unions and small 
card issuers. For example, one credit 
union and one credit union trade 
association asserted that credit unions 
typically have higher than average per 
account collection costs than larger 
banks. This credit union trade 
association further asserted that credit 
unions currently report that fee revenue 
does not cover the full cost of 
delinquency and collections. Another 
credit union trade association asserted 
that credit unions have less diversified 
revenue streams to make up for costs in 
other areas. A bank commenter 
indicated that small issuers have a 

smaller credit base by which economic 
effects may be mitigated. Yet another 
credit union trade association asserted 
that (1) elimination of the annual 
adjustments would increase credit card 
losses and that Federal credit unions are 
subject to interest rate caps; and (2) 
credit unions would have a limited 
ability to recoup credit card losses. 

Impact on credit unions and small 
card issuers—25 percent limitation. As 
discussed in more detail in the section- 
by-section analysis of § 1026.52(b)(2)(i), 
several banks, credit unions and 
industry trade associations and one 
individual commenter urged the CFPB 
to consider the disproportionate impact 
the 25 percent limitation may have on 
credit unions, small card issuers, and 
private label card issuers. 

Lack of SBREFA panel. Many banks 
and credit unions, industry trade 
associations, and individuals on behalf 
of credit unions, the Office of Advocacy, 
an independent office within the SBA, 
and one law firm representing several 
card issuers asserted that the 2023 
Proposal, if adopted, would have a 
significant economic impact on a 
substantial number of small entities 
(SISNOSE) and thus the CFPB is 
required to hold a small business review 
panel (SBREFA panel) under the 
Regulatory Flexibility Act (RFA) prior to 
finalizing the rulemaking. These 
comments are discussed in more detail 
in part X. 

C. The Final Rule 
For the reasons discussed below, the 

CFPB is not adopting at this time the 
following proposed changes for Smaller 
Card Issuers that are defined in 
§ 1026.52(b)(3) as a card issuer that 
together with its affiliates had fewer 
than one million ‘‘open credit card 
accounts’’ as defined in § 1026.58(b)(6) 
for the entire preceding calendar 
year: 105 (1) the $8 late fee safe harbor 
threshold and the elimination of the 
higher late fee safe harbor amount for 
subsequent violations; and (2) the 
elimination of the annual adjustments 
for the safe harbor threshold. For 
Smaller Card Issuers, at this time, the 
safe harbor thresholds set forth in 
§ 1026.52(b)(1)(ii)(A) through (C) will 
continue to apply to late fees charged by 
Smaller Card Issuers (as revised in this 
final rule pursuant to the annual 
adjustment provisions in 
§ 1026.52(b)(1)(ii)(D)). In addition, the 
annual adjustment provisions for the 
safe harbor thresholds to reflect changes 
in the CPI in § 1026.52(b)(1)(ii)(D) will 
continue to apply to late fees imposed 
by Smaller Card Issuers. Also, as 

discussed in the section-by-section 
analysis of § 1026.52(b)(2)(i), the 
proposed provisions to restrict late fee 
amounts to 25 percent of the required 
minimum payment are not being 
finalized in this final rule with respect 
to any card issuers, including Smaller 
Card Issuers. In contrast, the 
clarification in comment 52(b)(1)(i)–2.i 
that the collection costs for calculating 
penalty fee amounts under the cost 
analysis provisions in § 1026.52(b)(1)(i) 
do not include post-charge-off collection 
costs is being adopted for all card 
issuers, including Smaller Card Issuers, 
because this provision is intended to 
clarify the existing rule and 
commentary. 

The CFPB also explains below that 
the limit to qualify as a Smaller Card 
Issuers is set at one million open credit 
card accounts. The CFPB has 
determined that a one million open 
credit card account limit for this final 
rule is appropriate because comment 
letters have highlighted several 
concerns specific to these Smaller Card 
Issuers. The CFPB has determined that, 
based on comment letters from smaller 
issuers, the 2023 Proposal’s late fee $8 
safe harbor threshold would have 
impacted Smaller Card Issuers more 
significantly than Larger Card Issuers, 
and that Smaller Card Issuers might not 
have been as capable of responding by 
using the cost analysis provisions to 
cover their pre-charge-off collection 
costs related to late payments. Taken 
together, this result could harm 
consumers and the credit card market as 
a whole. 

The CFPB has determined to act 
cautiously and ensure that all card 
issuers, large and small, can at least 
cover pre-charge-off collection costs 
with their late fees. If Smaller Card 
Issuers have higher pre-charge-off 
collections costs than Larger Card 
Issuers, Smaller Card Issuers may need 
to rely on the cost analysis provisions in 
§ 1026.52(b)(1)(i) to cover their pre- 
charge-off collection costs, resulting in 
heightened compliance burden for 
issuers with less assets to cover them. 
Alternatively, Smaller Card Issuers may 
choose to forgo those compliance 
burdens by using the safe harbor 
threshold amount even if it does not 
cover their pre-charge-off collection 
costs rather than use the cost analysis 
provisions in § 1026.52(b)(1)(i). The 
CFPB anticipates that under this final 
rule Larger Card Issuers generally will 
recoup their applicable pre-charge-off 
collection costs using late fees, either 
using the safe harbor (which is more 
likely to be enough for the average 
Larger Card Issuer) or using the cost- 
analysis provisions (the compliance 
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106 For Y–14+ issuers, the average APR was 22.7 
percent for general purpose cards at the end of 
2022, while Federal credit unions are limited to 
charging an APR of 18 percent. See supra note 104; 
2023 Report, at 53. 

107 2023 Report, at 19. 
108 See supra note 5. 109 See § 1026.58(c)(5). 

burdens of which Larger Card Issuers 
are more capable of absorbing). Since 
the CFPB recognizes that Smaller Card 
Issuers may face additional challenges 
in recouping pre-charge off collection 
costs using late fees, it is exercising 
caution and not finalizing the proposal 
with regard to Smaller Card Issuers. 

Smaller Card Issuer commenters 
indicated that if the 2023 Proposal were 
adopted, they might leave the market or 
cease offering credit cards to certain 
consumers, particularly those with 
lower credit scores. It is unclear to the 
CFPB whether Smaller Card Issuers 
would actually leave the market entirely 
because they could not cover their pre- 
charge-off collection costs through the 
proposed $8 late fee safe harbor 
threshold. However, if they did, the 
CFPB is concerned about the potential 
detriment of these actions to consumers. 
Based on comments, the CFPB 
recognizes that consumers may choose 
to obtain their credit cards from small 
depository institutions that offer credit 
cards for a variety of reasons, including 
the access to credit cards issued by 
small credit unions with substantially 
lower annual percentage rates 106 and 
the ability of consumers with low credit 
scores to obtain a credit card that may 
otherwise be unavailable. Further, the 
top 10 issuers by average credit card 
outstandings represented 83 percent of 
credit card loans in 2022,107 and a 
further reduction in competition could 
be detrimental to all consumers in the 
credit card market. 

Based on its review of comment 
letters, data from the proposal, and 
market expertise, the CFPB has 
determined that the appropriate 
definition of ‘‘Smaller Card Issuer’’ is 
issuers that together with their affiliates 
had fewer than one million open credit 
card accounts for the entire preceding 
calendar year.108 By using the one 
million open credit card account limit 
to qualify as a Smaller Card Issuers, 
based on its review of both public and 
confidential data, the CFPB expects the 
new $8 safe harbor amounts would 
apply to approximately the largest 30 to 
35 issuers by outstanding balances (out 
of around 4,000 financial institutions 
that offer credit cards). This would 
cover over 95 percent of the of the total 
outstanding balances in the credit card 
market as of the end of 2022. 

The new safe harbor limit for Larger 
Card Issuers, which covers issuers that 

together with their affiliates have one 
million or more open credit card 
accounts, is consistent with the Y–14 
data used in the CFPB’s proposal to 
determine pre-charge off collection 
costs, as it would cover the Y–14 issuers 
for which the CFPB had total collections 
and late fee revenue data prior to the 
2023 Proposal, the specialized issuers in 
the Y–14+ for which the CFPB obtained 
total collections and late fee revenue 
data after issuing the 2023 Proposal, and 
about a dozen other similarly sized 
issuers with large credit card portfolios. 
In choosing this threshold, the CFPB has 
determined it is appropriate to limit the 
rule at this time to the larger issuers that 
either submitted data to or had 
economies of scale similar to those 
issuers that provided Y–14 and Y–14+ 
data because those data support the 
CFPB’s conclusion that the 2010 Final 
Rule’s safe harbor amounts as to those 
Larger Card Issuers were not reasonable 
and proportional to the costs of the 
omission or violation, as required by the 
statute. For similar reasons and 
administrability, the CFPB has 
determined that it is appropriate at this 
time to only eliminate the annual 
adjustment provisions in 
§ 1026.52(b)(1)(ii)(D) to the late fees 
charged by Larger Card Issuers. As 
discussed in the section-by-section 
analysis of § 1026.52(b)(1)(ii)(D), the 
data the CFPB uses to compare 
collections costs to changes in the CPI 
relate to certain Larger Card Issuers 
(namely, the Y–14 issuers). 

The CFPB recognizes that the new $8 
safe harbor amount will apply to about 
one dozen issuers for which the CFPB 
does not have total collections data and 
late fee revenue data. Based on the 
CFPB’s market expertise and analysis of 
comment letters, the CFPB has 
determined that it is appropriate to 
apply this new safe harbor amount to 
those issuers because they have 
substantial credit card portfolios and, 
therefore, the CFPB expects they will 
have economies of scale similar to the 
Y–14+ issuers in collecting late 
payments and the resources to use the 
cost analysis provisions in 
§ 1026.52(b)(1)(i) to determine the late 
fee if the $8 safe harbor threshold 
amount fails to cover pre-charge off 
collections costs. 

The CFPB has determined that basing 
the limitation on the number of open 
credit card accounts, rather than total 
asset size for the institution or bank 
holding company (such as the $100 
billion threshold for inclusion in the Y– 
14 data), or on the amount of credit card 
outstanding balances held by the issuer, 
better captures card issuers with larger 
credit card portfolios that may have 

similar economies of scale to the Y–14 
issuers but may not meet a threshold 
based on total asset size or outstanding 
balances. The CFPB recognizes that 
some banks or credit unions with 
smaller total assets than Y–14 issuers, 
nonetheless, still may have significant 
credit card portfolios and would benefit 
from economies of scales of larger card 
operations with the resources to 
reasonably use the cost analysis 
provisions in § 1026.52(b)(1)(i) to 
determine the late fee if the $8 safe 
harbor threshold amount fails to cover 
pre-charge off collections costs, even 
without other lines of business that 
could provide additional assets. The 
CFPB also notes that its focus on the 
number of open credit card accounts as 
opposed to total asset size or the amount 
of credit card outstanding balances for 
purposes of this final rule is consistent 
with the CFPB’s focus on an issuers’ 
number of open credit card accounts for 
purposes of an exception to obligations 
of issuers to submit credit card 
agreements to the CFPB under 
§ 1026.58.109 

VII. Section-by-Section Analysis 

Section 1026.7 Periodic Statement 

7(b) Rules Affecting Open-End (Not 
Home-Secured) Plans 

7(b)(11) Due Date; Late Payment Costs 

Section 1026.7(b) sets forth the 
disclosure requirements for periodic 
statements that apply to open-end (not 
home-secured) plans. Section 
1026.7(b)(11) generally requires that for 
a credit card account under an open-end 
(not home-secured) consumer credit 
plan, a card issuer must provide on each 
periodic statement: (1) the due date for 
a payment and the due date must be the 
same day of the month for each billing 
cycle; and (2) the amount of any late 
payment fee and any increased periodic 
rate(s) (expressed as APRs) that may be 
imposed on the account as a result of a 
late payment. 

Currently, comment 7(b)(11)–4 
provides that for purposes of disclosing 
the amount of any late payment fee and 
any increased APR that may be imposed 
on the account as a result of a late 
payment under § 1026.7(b)(11), a card 
issuer that imposes a range of late 
payment fees or rates on a credit card 
account under an open-end (not home- 
secured) consumer credit plan may state 
the highest fee or rate along with an 
indication lower fees or rates could be 
imposed. Current comment 7(b)(11)–4 
also provides an example to illustrate 
how a card issuer may meet the 
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110 See comment 52(b)(2)(i)–1. 
111 See comment 52(b)–1. 

112 As discussed in the section-by-section analysis 
of § 1026.52(b)(1)(ii)(C) below, the CFPB did not 
propose to lower or otherwise change the safe 
harbor amount of a late fee that card issuers may 
impose when a charge card account becomes 
seriously delinquent. 

standard set forth above, stating that a 
phrase indicating the late payment fee 
could be ‘‘up to $29’’ complies with this 
standard. 

The CFPB’s Proposal 

The 2023 Proposal would have 
amended comment 7(b)(11)–4 to read 
‘‘up to $8’’ so that the late fee amount 
in the example would be consistent 
with the proposed $8 late fee safe harbor 
amount set forth in proposed 
§ 1026.52(b)(1)(ii). 

Comments Received and the Final Rule 

The CFPB received no comments on 
the proposed revisions to comment 
7(b)(11)–4. This final rule adopts 
comment 7(b)(11)–4 as proposed. Even 
though Smaller Card Issuers as defined 
in new § 1026.52(b)(3) are not subject to 
the new $8 late fee safe harbor threshold 
amount adopted in § 1026.52(b)(1)(ii) in 
this final rule, the CFPB has determined 
it is useful to revise the late fee amount 
in the example to be $8, consistent with 
the new $8 late fee safe harbor threshold 
amount that applies to Larger Card 
Issuers. 

Section 1026.52 Limitations on Fees 

52(a) Limitations During First Year After 
Account Opening 

52(a)(1) General Rule 

Section 1026.52(a)(1) generally 
provides that the total amount of fees a 
consumer is required to pay with 
respect to a credit card account under 
an open-end (not home-secured) 
consumer credit plan during the first 
year after account opening must not 
exceed 25 percent of the credit limit in 
effect when the account is opened. 
Section 1026.52(a)(2) provides that late 
payment fees, over-the-limit fees, and 
returned-payment fees; or other fees that 
the consumer is not required to pay 
with respect to the account are excluded 
from the fee limitation set forth in 
§ 1026.52(a)(1). 

Current comment 52(a)(1)–1 provides 
that the 25 percent limit in 
§ 1026.52(a)(1) applies to fees that the 
card issuer charges to the account as 
well as to fees that the card issuer 
requires the consumer to pay with 
respect to the account through other 
means (such as through a payment from 
the consumer’s asset account to the card 
issuer or from another credit account 
provided by the card issuer). Current 
comment 52(a)(1)–1 also provides four 
examples to illustrate the provision set 
forth above. The two examples in 
current comment 52(a)(1)–1.i and iv 
contain late fee amounts of $15. 

The CFPB’s Proposal 
The 2023 Proposal would have 

amended the two examples in comment 
52(a)(1)–1.i and iv to use a late fee 
amount of $8, so that the late fee 
amounts in the examples would be 
consistent with the proposed $8 late fee 
safe harbor amount set forth in proposed 
§ 1026.52(b)(1)(ii). 

Comments Received and the Final Rule 
The CFPB received no comments on 

the proposed revisions to comment 
52(a)(1)–1.i and iv. This final rule 
adopts comment 52(a)(1)–1.i and iv 
substantially as proposed, with minor 
changes to make clear that the card 
issuer in the examples is not a Smaller 
Card Issuer as defined in 
§ 1026.52(b)(3). Even though Smaller 
Card Issuers as defined in new 
§ 1026.52(b)(3) are not subject to the 
new $8 late fee safe harbor threshold 
adopted in § 1026.52(b)(1)(ii) in this 
final rule, the CFPB has determined it 
is useful to revise the late fee amounts 
in the examples to be $8, consistent 
with the new $8 late fee safe harbor 
threshold amount that applies to Larger 
Card Issuers. This final rule also makes 
technical changes to cross references in 
comments 52(a)(1)–2 and 52(a)(1)–4.ii.C 
to conform to OFR style requirements. 

52(b) Limitations on Penalty Fees 

52(b)(1) General Rule 
Section 1026.52(b) provides that a 

card issuer must not impose a fee for 
violating the terms or other 
requirements of a credit card account 
under an open-end (not home-secured) 
consumer credit plan unless the issuer 
has determined that the dollar amount 
of the fee represents a reasonable 
proportion of the total costs incurred by 
the issuer for that type of violation as set 
forth in the cost analysis provisions in 
§ 1026.52(b)(1)(i) or complies with the 
safe harbor provisions set forth in 
§ 1026.52(b)(1)(ii). It further provides 
that a card issuer must not impose such 
a fee unless the fee is consistent with 
certain prohibitions set forth in 
§ 1026.52(b)(2), including a prohibition 
in § 1026.52(b)(2)(i)(A) on imposing a 
penalty fee that exceeds the dollar 
amount associated with the violation, 
which currently prohibits late fees that 
exceed 100 percent of the required 
minimum payment.110 The commentary 
to § 1026.52(b) explains that penalty 
fees subject to its provisions include late 
fees, returned-payment fees, and fees for 
over-the-limit transactions, among 
others.111 

The CFPB’s Proposal 

In the 2023 Proposal, the CFPB 
proposed to amend § 1026.52(b)(1)(ii) to 
lower the safe harbor dollar amount for 
late fees to $8 (currently set at $30) and 
to provide that the higher safe harbor 
dollar amount for subsequent violations 
of the same type that occur during the 
same billing cycle or in one of the next 
six billing cycles (currently set at $41) 
does not apply to late fees.112 

In addition, as discussed in more 
detail below, the CFPB proposed to 
provide that the current provision in 
§ 1026.52(b)(1)(ii)(D) that provides for 
annual adjustments for the safe harbor 
dollar amounts to reflect changes in the 
CPI would not apply to the safe harbor 
amount for late fees. Also, as discussed 
in the section-by-section analysis of 
§ 1026.52(b)(2)(i) below, the CFPB 
proposed to amend § 1026.52(b)(2)(i)(A) 
to provide that late fee amounts may not 
exceed 25 percent of the required 
minimum payment. 

The CFPB also proposed one 
clarification that would apply to penalty 
fees generally. Specifically, the CFPB 
proposed to amend comment 
52(b)(1)(i)–2.i to make it explicitly clear 
that costs for purposes of the cost 
analysis provisions in § 1026.52(b)(1)(i) 
for determining penalty fee amounts do 
not include any collection costs that are 
incurred after an account is charged off 
pursuant to loan loss provisions. 

The CFPB did not propose to amend 
the lead-in text of § 1026.52(b)(1). 
However, for consistency with the 
proposed amendments to other 
provisions in § 1026.52(b) and for 
clarity, the CFPB proposed certain 
amendments to the commentary to 
§ 1026.52(b) introductory text and (b)(1). 
Specifically, the CFPB proposed to 
amend comment 52(b)–1.i.A to make it 
explicitly clear that a late payment fee 
or late fee is any fee imposed for a late 
payment and to include a cross- 
reference to § 1026.60(b)(9) and 
accompanying commentary for further 
guidance. The CFPB also proposed to 
amend comment 52(b)–2, which 
provides an illustrative example of how 
to round a penalty fee to the nearest 
whole dollar in compliance with the 
rule. The proposed amendments would 
have reduced the dollar amounts of late 
fees in the example to reflect amounts 
that would be permissible under the 
CFPB’s proposals to lower the late fee 
safe harbor amount to $8 and to cap late 
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fees at 25 percent of the required 
minimum payment. In addition, the 
CFPB proposed to add new comment 
52(b)–5 to clarify that any dollar amount 
examples in the commentary to 
§ 1026.52(b) relating to the safe harbors 
in § 1026.52(b)(1) are based on the 
original historical safe-harbor thresholds 
of $25 and $35 for penalty fees other 
than late fees, and on the proposed 
threshold of $8 for late fees. This 
proposed clarification would have 
helped to explain why the dollar 
amounts for penalty fees other than late 
fees in the examples in the commentary 
are different from the ones set forth in 
the regulatory text in 
§ 1026.52(b)(1)(ii)(A) and (B). 

The CFPB also proposed to amend 
comments 52(b)(1)–1.i.B and C, which 
illustrate the relationship between the 
cost analysis provisions in 
§ 1026.52(b)(1)(i) and the safe harbor 
provisions in § 1026.52(b)(1)(ii). 
Specifically, the CFPB proposed to 
amend the illustrative example in 
comment 52(b)(1)–1.i.B to reflect a late 
fee amount consistent with the 
proposal. In addition, because the CFPB 
proposed to substantially amend the 
safe harbor provisions for late fees, the 
CFPB proposed to remove references to 
late fees from the illustrative examples 
in comment 52(b)(1)–1.i.C and replace 
them with references to over-the-limit 
fees. 

In addition, the CFPB proposed to 
amend comment 52(b)(1)–1.ii, which 
illustrates the relationship between the 
penalty fee limitations in § 1026.52(b)(1) 
and the prohibitions in § 1026.52(b)(2). 
The proposed amendments would have 
reduced the dollar amount of a late fee 
in the example to reflect an amount that 
would be consistent with the CFPB’s 
proposal to lower the late fee safe harbor 
amount. 

The CFPB solicited comment on all 
aspects of these proposed amendments 
to the commentary to § 1026.52(b) 
introductory text and (b)(1), including 
comment on what additional 
amendments may be needed to help 
ensure clarity and compliance certainty. 

Comments Received and the Final Rule 
The CFPB received no comments on 

the proposed clarifications of the 
commentary to § 1026.52(b) 
introductory text and (b)(1). For 
purposes of clarity and compliance 
certainty, this final rule adopts 
amendments to the commentary to 
§ 1026.52(b) introductory text and (b)(1) 
substantially as proposed, with minor 
changes reflecting the CFPB’s decision 
not to finalize the new $8 late fee safe 
harbor amount for Smaller Card Issuers 
as defined in new § 1026.52(b)(3) or to 

restrict late fee amounts to 25 percent of 
the required minimum payment. 
Accordingly, consistent with the 
proposal, comment 52(b)–1.i.A is 
revised to clarify that a late payment fee 
or late fee is any fee imposed for a late 
payment and to include a cross- 
reference to § 1026.60(b)(9) and 
accompanying commentary for further 
guidance. The CFPB finds this 
clarification necessary given the slight 
variations in terms used to describe late 
fees in Regulation Z. Also, consistent 
with the proposal, the illustrative 
example of rounding the amount of a 
penalty fee to the nearest dollar in 
comment 52(b)–2 is revised to lower the 
late fee amounts to be consistent with 
the new $8 late fee safe harbor amount 
for Larger Card Issuers. The CFPB finds 
that this revision and similar revisions 
to the commentary discussed below are 
helpful to facilitate compliance with the 
new $8 late safe harbor amount for card 
issuers to which it applies. 

Consistent with the proposal, this 
final rule also adds new comment 
52(b)–5 to clarify that any dollar amount 
examples in the commentary to 
§ 1026.52(b) relating to the safe harbors 
in § 1026.52(b)(1) are based on the 
original historical safe-harbor thresholds 
of $25 and $35 for penalty fees other 
than late fees, and on the threshold of 
$8 for late fees. In a minor change from 
the proposal, the comment also clarifies 
that the $8 threshold is applicable to 
card issuers other than Smaller Card 
Issuers as defined in § 1026.52(b)(3) 
(namely, Larger Card Issuers as that 
term is used in this document). This 
new comment helps to explain why the 
dollar amounts for penalty fees set forth 
in the examples in the commentary are 
different from the ones set forth in the 
regulatory text in § 1026.52(b)(1)(ii)(A) 
and (B). 

In addition, this final rule amends the 
illustrative example in comment 
52(b)(1)–1.i.B to reflect a late fee amount 
consistent with the $8 late fee safe 
harbor amount for Larger Card Issuers. 
In addition, because the CFPB in this 
final rule is substantially amending the 
safe harbor provisions for late fees with 
respect to Larger Card Issuers, this final 
rule removes references to late fees from 
the illustrative examples in comment 
52(b)(1)–1.i.C and replaces them with 
references to over-the-limit fees, the 
amounts of which remain the same in 
this final rule for all card issuers. In 
addition, this final rule reduces the 
amount of the late fee in the illustrative 
example in comment 52(b)(1)–1.ii for 
consistency with the lower $8 late fee 
safe harbor amount for Larger Card 
Issuers. 

52(b)(1)(i) Fees Based on Costs 

As noted above, under the cost 
analysis provisions in § 1026.52(b)(1)(i), 
a card issuer may impose a fee for 
violating the terms or other 
requirements of an account consistent 
with the general rule in § 1026.52(b)(1) 
if the card issuer has determined that 
the dollar amount of the fee represents 
a reasonable proportion of the total costs 
incurred by the card issuer as a result 
of that type of violation. Section 
1026.52(b)(1)(i) further provides that a 
card issuer must reevaluate that 
determination at least once every 12 
months and sets forth certain other 
requirements and conditions that apply 
if, as a result of the reevaluation, the 
card issuer determines that either a 
lower or higher fee represents a 
reasonable proportion of the total costs 
incurred by the card issuer as a result 
of that type of violation. 

The CFPB’s Proposal 

The CFPB did not propose to amend 
the text of § 1026.52(b)(1)(i). However, 
for purposes of clarity and compliance 
certainty, the CFPB proposed to amend 
comment 52(b)(1)(i)–2.i to make it 
explicitly clear that the costs that card 
issuers can consider for purposes of 
determining the amount of a penalty fee 
under the cost analysis provisions in 
§ 1026.52(b)(1)(i) do not include 
collection costs that are incurred after 
an account is charged off in accordance 
with loan-loss provisions. 

Comment 52(b)(1)(i)–1 currently 
provides that card issuers may include 
in the costs for determining the amount 
of a penalty fee ‘‘the costs incurred . . . 
as a result of [the] violation.’’ Comment 
52(b)(1)(i)–2 addresses amounts not 
considered costs incurred by a card 
issuer as a result of violations of the 
terms or other requirements of an 
account for purposes of 
§ 1026.52(b)(1)(i). Comment 52(b)(1)(i)– 
2.i provides that one such amount that 
cannot be considered as costs incurred 
for purposes of § 1026.52(b)(1)(i) are 
losses and associated costs (including 
the cost of holding reserves against 
potential losses and the cost of funding 
delinquent accounts). 

The CFPB proposed to amend 
comment 52(b)(1)(i)–2.i to make it 
explicitly clear that the ‘‘losses and 
associated costs’’ that card issuers may 
not consider as costs incurred for 
purposes of § 1026.52(b)(1)(i) include 
any collection costs that are incurred 
after an account is charged off in 
accordance with loan-loss provisions. 
The CFPB’s proposal, therefore, would 
have made it explicit that for any 
collection costs that a card issuer incurs 
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after an account has been charged off are 
not considered costs incurred for 
purposes of § 1026.52(b)(1)(i). The CFPB 
understood that when an account has 
been charged off, the card issuer has 
written the account off as a loss; 
therefore, any cost in collecting amounts 
owed to a card issuer that are incurred 
post-charge-off is related to mitigating a 
loss as opposed to the cost of a violation 
of the account terms. As the Board 
noted in its 2010 Final Rule, ‘‘it would 
be inconsistent with the purpose of the 
[CARD Act] to permit card issuers to 
begin recovering losses and associated 
costs through penalty fees rather than 
through upfront rates.’’ 113 

The CFPB solicited comment on this 
proposed clarification of the 
commentary to § 1026.52(b)(1)(i), 
including comment on whether any 
additional clarification may be needed. 
The CFPB also solicited comment on 
whether there are other specific 
clarifications that should be made to the 
provisions of the commentary providing 
guidance on how to perform a cost 
analysis under the rule. 

Comments Received 
Many consumer groups in a joint 

letter, a credit union, and a credit union 
trade association expressed support for 
the CFPB’s proposal that comment 
52(b)(1)(i)–2.i be amended to clarify that 
costs for purposes of the cost analysis 
provisions in § 1026.52(b)(1)(i) for 
determining penalty fee amounts do not 
include any collection costs that are 
incurred after an account is charged off 
pursuant to loan loss provisions. The 
consumer groups indicated that card 
issuers consider charged off accounts to 
be a loss, therefore, such accounts 
should be considered a loan loss. The 
consumer groups also indicated that 
card issuers build loss rates into the 
price of credit (e.g., interest, including 
any penalty interest rate). The credit 
union trade association noted that credit 
unions’ late fees cover pre-charge off 
collection costs. 

As discussed below, many industry 
commenters, including several trade 
associations, and a few individual 
commenters expressed concerns with 
the CFPB’s proposal that comment 
52(b)(1)(i)–2.i be amended to clarify that 
costs for purposes of the cost analysis 
provisions in § 1026.52(b)(1)(i) for 
determining penalty fee amounts do not 
include any collection costs that are 
incurred after an account is charged off 
pursuant to loan loss provisions. 

Relationship to late fees. Several 
credit unions and banks, a few 
individual commenters, one law firm 

representing several card issuers, and a 
few industry trade associations 
indicated that post-charge-off costs, 
including collection costs, are related to 
late fees and should not be 
distinguished from pre-charge-off costs. 
A trade association and a credit union 
indicated that card issuers consider 
costs across the entire span of a 
cardholder’s account and charge-off 
recoveries are accounted for in the 
overall profitability of a portfolio. 
Another industry trade association 
commenter specifically indicated that 
including the risk of some account 
missing payments, which ultimately 
lead to losses for card issuers, in pricing 
a late fee is appropriate under card 
issuers’ risk-based pricing function and 
is consistent with the CARD Act’s 
statutory factors. A credit union and an 
industry trade association indicated that 
costs associated with contacting the 
cardholder, be it before or after an 
account is charged off, are substantially 
related to the late payment and should 
be factored into the late fee. Several 
banks and credit unions, a law firm 
representing several card issuers, and an 
industry trade association further 
expanded what costs card issuers’ face 
post-charge-off which collectively 
included internal and supplier 
expenses; court costs and vendor 
commissions associated with the 
recovery of unpaid balances; technology 
expenses; and people-related expenses 
for recoveries including the usage of 
third-party debt collectors. 

An individual commenter, a law firm 
representing several card issuers, and an 
industry trade association characterized 
charge-off as an accounting concept. 
These commentors collectively noted 
that charge-off as an accounting entry is 
mandated by regulators; this accounting 
concept was unrelated to collection 
costs and designed to ensure 
appropriate financial reporting of credit 
losses; and has no impact on the 
collectability or obligation of the debt 
and the only difference between pre- 
charge-off and post-charge-off 
delinquencies is the amount of time the 
debt has been in delinquent status. 
Similarly, an individual commenter 
noted that card issuers do not relinquish 
its contract rights to collect payment 
when accounts are charged-off. 

A law firm representing several card 
issuers indicated that costs associated 
with post-charge-off collection activities 
are actually more like pre-charge-off 
collection costs, as opposed to losses, 
because card issuers cannot recoup 
those costs from consumers. 

A law firm representing several card 
issuers, an industry trade association 
and a regulatory advocacy group 

characterized the distinction between 
pre-and-post-charge-off collection 
expenses as arbitrary or arbitrary and 
capricious. The law firm noted that the 
CFPB’s proposal is arbitrary and 
capricious because it did not explain 
why a card issuer writing off costs for 
its own accounting purposes means that 
the card issuer has not incurred the cost 
of collecting these payments. 

An industry trade association 
indicated that the provision the CFPB 
proposed to amend is currently 
consistent with the statutory factor that 
the CFPB be guided by the cost incurred 
by the creditor from an omission or 
violation. This commenter explained 
that in the commentary to Regulation Z, 
the Board excluded the costs of reserves 
held against potential losses and costs of 
funding delinquent amounts from what 
may be recovered through late fees. This 
commenter expressed concerns that the 
CFPB did not explain why the Board 
appropriately excluded these costs from 
losses when statutorily guided by the 
cost incurred by the creditor from an 
omission or violation. 

Credit reporting related costs. An 
individual commenter highlighted that 
while reporting to credit bureaus is not 
a direct collection expense, credit 
bureau disputes are directly related to 
collections. The individual commenter 
noted that disputes only originate on 
reports of charge-off or delinquency 
and, in general, the level of monthly 
disputes ranges from 0.3 percent to 0.5 
percent of all accounts reported in the 
last seven years. The commenter 
indicated these dispute reasons are 
evidence that credit bureau disputes are 
directly related to collections. Further, 
the individual commenter noted that 
working on these disputes is costly and 
card issuers that lend more frequently to 
credit challenged consumers will likely 
incur these costs more frequently. 

Relationship to funds for other 
products and services. A few credit 
unions and an industry trade 
association indicated that excluding 
post-charge-off collection costs would 
reduce the funds available for other 
products and services. One of the credit 
unions noted that reduced funds for 
other products and services may lead to 
reduced access to and higher costs to 
other members utilizing these services. 
Another credit union specifically noted 
that excluding post-charge-off collection 
costs would also hinder innovation to 
offer improved mobile and online 
platforms. 

Certain pre-charge-off costs. An 
industry trade association indicated that 
there are pre-charge-off costs beyond 
collections-related expenses including 
costs associated with pre-charge-off 
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customer service, commissions, grants, 
program development, and collections 
strategies. 

Relationship to CARD Act. Several 
industry trade associations, a regulatory 
advocacy group, and a law firm 
representing several card issuers 
indicated that the CFPB’s proposal to 
clarify that costs for purposes of the cost 
analysis provisions in § 1026.52(b)(1)(i) 
for determining penalty fee amounts do 
not include any collection costs that are 
incurred after an account is charged off 
pursuant to loan loss provisions is not 
supported by the CARD Act. One of 
those industry trade associations 
specified that the CARD Act requires a 
broader consideration of the costs to 
issuers, namely the cost incurred by the 
creditor from such violation or 
omissions. Several other trade 
associations went a step further and 
indicated that this clarification is not 
supported in statute or regulation, and 
that the statute or regulation would have 
expressly limited the costs analysis 
provision to pre-charge-off collection 
costs if that was the intent. Similarly, 
the law firm representing several card 
issuers noted that the proposal ignores 
the express language of the CARD Act 
regarding what constitutes a permissible 
late fee. This law firm specified that the 
CFPB conflated two concepts within the 
CARD Act—the requirement that late 
fees be reasonable and proportional to 
the omission or violation to which the 
fee relates and that the CFPB be guided 
by the cost incurred by the creditor from 
an omission or violation. This 
commenter indicated that by 
interchanging the two concepts the 
CFPB creates a new and narrower 
standard to facilitate the reduction of 
late fees. This commenter further 
indicated that the proposal also 
contradicts this narrower standard 
because it seeks to impose a standard 
that makes late fees equal to pre-charge- 
off collection costs and not late fees that 
are reasonable and proportional to those 
costs. 

Another industry trade association 
indicated that, in addition to the 
proposal running afoul of the CARD 
Act, it may also come into conflict with 
the Due Process and Takings Clauses of 
the Fifth Amendment as it may deprive 
card issuers their property rights to 
return on capital invested. 

Another industry trade association 
suggested that the CFPB should reopen 
the existing regulation to address 
conflicts with the CARD Act to the 
extent that card issuers start using the 
cost analysis provisions. This 
commenter specifically suggested that 
the current regulation is in error because 
it permits the recovery of a fee that 

represents a reasonable proportion of 
the total costs incurred by the card 
issuer as a result of that type of 
violation, but those limitations are not 
found in the statute. 

Specific data provided. An individual 
commenter and a credit union provided 
the CFPB with relevant data to its 
proposal that comment 52(b)(1)(i)–2.i be 
amended to clarify that costs for 
purposes of the cost analysis provisions 
in § 1026.52(b)(1)(i) for determining 
penalty fee amounts do not include any 
collection costs that are incurred after 
an account is charged off pursuant to 
loan loss provisions. The individual 
commenter submitted publicly available 
financials of two FDIC-insured 
institutions. The individual indicated 
that these data show that non-interest 
income like annual fees and late fees are 
not enough to cover charge-offs. The 
credit union estimated that costs 
associated with servicing a delinquent 
credit card account (including costs 
related to salaries, vendor costs, 
notifications, and alerts) to be $53 per 
credit card and $105,442 per year, and 
noted these costs exceed the current safe 
harbor amounts. This commenter also 
indicated that credit cards consist of 10 
percent of its loan portfolio but 27 
percent of the accounts it collects. 

Additional issue. In addition to the 
comments on the proposed 
clarifications of the commentary to 
§ 1026.52(b)(1)(i), consumer groups 
recommended in a joint letter that the 
CFPB revise the examples in comment 
52(b)(1)(i)–6.ii to lower the late fee 
amounts closer to the proposed $8 safe 
harbor amount, because otherwise, the 
commentary could be read to provide 
that significantly higher late fees based 
on the cost analysis provisions would be 
reasonable and proportional. 

The Final Rule 
For the reasons stated herein, the 

CFPB is adopting the amendment to 
clarify comment 52(b)(1)(i)–2.i as 
proposed and therefore this amendment 
applies to both Larger Card Issuers and 
Smaller Card Issuers. This final rule also 
makes technical changes to cross 
references in comments 52(b)(1)(i)– 
6.ii.B and C, 52(b)(1)(i)–7.ii.B and C, 
and 52(b)(1)(i)–8.iii.B and C to conform 
to OFR style requirements. 

With respect to the comments that 
post-charge-off costs are related to the 
cost of a late fee violation and should 
not be distinguished from pre-charge-off 
costs, comment 52(b)(1)(i)–2.i explains 
that card issuers may not consider 
‘‘losses and associated costs’’ as costs 
incurred for purposes of the cost 
analysis provisions found in 
§ 1026.52(b)(1)(i) and provides examples 

of what constitutes losses including the 
cost of holding reserves against 
potential losses and the cost of funding 
delinquent accounts. The Board’s 2010 
Final Rule does not characterize these 
specific examples as to what constitutes 
a ‘‘loss’’ as exhaustive. Instead, these 
examples were added into comment 
52(b)(1)(i)–2.i to address specific 
comments received in its rulemaking 
process.114 The amendment adopted 
here, like the examples implemented in 
the Board’s 2010 Final Rule, provides 
further clarification on what constitutes 
a ‘‘loss.’’ 

As discussed in the 2023 Proposal, 
even if ‘‘loss’’ is an accounting term, the 
purpose of excluding post-charge off 
costs is to exclude those costs that are 
not directly linked to the violation of 
the late payment, and indeed, where in 
the vast majority of instances, the 
consumer who pays late may never be 
subject to post-charge off collection or 
written off as a loss. As the CFPB 
explained in the proposal, the costs in 
collecting amounts owed to a card 
issuer that are incurred post-charge-off 
are substantially related to mitigating a 
loss as opposed to the cost of a violation 
of the account terms. 

With respect to comments that the 
amendment is not supported by the 
CARD Act, the Board in its 2010 Final 
Rule received similar comments 
including that ‘‘ ‘costs incurred by the 
creditor from [an] omission or violation’ 
does not expressly exclude losses and 
that definitions of ‘cost’ typically 
include ‘loss.’ ’’ 115 The CFPB agrees 
with the Board when it noted that 
‘‘Section 149(c)(1) refers to ‘costs 
incurred by the creditor from [an] 
omission or violation,’ which could be 
construed to mean that it is appropriate 
to exclude losses where—as here—card 
issuers do not incur losses as a result of 
the overwhelming majority of 
violations.’’ 116 If losses and post-charge 
off costs were included in the late fee 
amount calculation, the majority of 
consumers who pay late fees—whose 
accounts were merely delinquent and 
not written off—would be compensating 
issuers for losses that have nothing to do 
with their own late payment violations, 
but rather result from the small minority 
of delinquent accounts that might be 
written off. The Board explained, and 
the CFPB agrees, that this is contrary to 
the statutory requirement that late fees 
be related to the cost of the omission or 
violation, here the cost of paying late, 
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rather than the cost of writing off certain 
accounts. 

Further, the Board noted in its 2010 
Final Rule that, if losses were included, 
it could result in obscuring the cost of 
credit, which was contrary to an express 
purpose of the CARD Act. As explained 
in the 2010 Final Rule, ‘‘it would be 
inconsistent with the purpose of the 
[CARD Act] to permit card issuers to 
begin recovering losses and associated 
costs through penalty fees rather than 
through upfront rates.’’ 117 The CARD 
Act was enacted to ‘‘establish fair and 
transparent practices relating to the 
extension of credit.’’ 118 The Board 
recognized in its 2010 Final Rule that 
‘‘if card issuers were permitted to begin 
recovering losses and associated costs 
through penalty fees rather than upfront 
rates’’ then ‘‘transparency in credit card 
pricing would be reduced because some 
consumers overestimate their ability to 
avoid violations and therefore may 
discount upfront penalty fee 
disclosures.’’ 119 

The CFPB notes that issuers have 
other mechanisms to recover costs 
associated with post-charge off 
accounts, like the APR. To that extent, 
the CFPB acknowledges commenters 
who provided specific data on financial 
institutions whose non-interest income 
like annual fees and late fees are not 
enough to cover charge-offs. However, 
as noted above, card issuers use 
periodic rates to account for losses, and 
in fact, this is the justification for risk- 
based pricing that is the norm in the 
market. Permitting issuers to recover 
losses, like post-charge-off costs, 
through late fees is not the intent of the 
CARD Act; issuers have other means to 
recover such costs such as through 
upfront rates. 

With respect to comments that certain 
costs associated with pre-charge-off 
customer service, commissions, grants, 
program development, collection 
strategies, and credit bureau disputes 
should be considered as collection 
costs, the purpose of this amendment is 
not to create an exhaustive list of what 
card issuers can consider as collection 
costs but to clarify what is already in the 
text of the commentary. The CFPB here 
has determined that there is a need to 
clarify that for card issuers using the 
cost analysis provisions in 
§ 1026.52(b)(1)(i) to determine penalty 
fees post-charge-off collection costs are 
losses and therefore cannot be used in 
the analysis. 

With respect to comments that 
excluding post-charge-off collection 

costs would reduce the funds available 
for other products and services and that 
it would hinder the ability to improve 
mobile and online platforms, the CFPB 
notes that pursuant to the CARD Act, 
the amount of any penalty fee, including 
any late payment fee, must be 
‘‘reasonable and proportional’’ to any 
omission with respect to, or violation of, 
the cardholder agreement.120 Therefore, 
in considering which costs should be 
considered for purposes of setting an 
amount for penalty fees pursuant to the 
cost analysis provisions, it would be 
inappropriate to consider penalty fees’ 
subsidization of other products and 
services that card issuers may offer. 

In adopting the amendment to 
comment 52(b)(1)(i)–2.i, the CFPB also 
rejects the notion raised by commenters 
that it is in violation of the Due Process 
and Takings Clauses of the Fifth 
Amendment. There is no public taking, 
and further, the discretionary $8 safe 
harbor is set at a threshold that will 
likely enable the average Larger Card 
Issuer to continue to recover pre-charge- 
off collection costs, and Larger Card 
Issuers can elect to use the cost analysis 
provisions if the safe harbor amount is 
insufficient for recovery of their pre- 
charge-off collection costs. In addition, 
as described above, Larger Card Issuers 
generally can adjust other fees or 
interest rates in order to recover any lost 
revenue. 

Additionally, the CFPB declines to 
revise the examples in comment 
52(b)(1)(i)–6 to lower the late fee 
amounts closer to the $8 safe harbor 
amount, as recommended. The CFPB 
views the revision as unnecessary and 
notes that an illustrative example is 
neither representative nor determinative 
of a reasonable and proportional late fee 
amount determined pursuant to the cost 
analysis provisions. 

52(b)(1)(ii) Safe Harbors 

The Board’s Implementing Rule and 
Findings 

In the 2010 Final Rule implementing 
TILA section 149, the Board established 
penalty fee safe harbor amounts of $25 
for the first violation and $35 for any 
additional violations of the same type 
that occur during the same billing cycle 
or in one of the next six billing cycles. 
In doing so, the Board indicated that it 
‘‘believes that these amounts are 
generally consistent with the statutory 
factors of cost, deterrence, and 
consumer conduct.’’ 121 In interpreting 
TILA section 149(a), the Board found 
that ‘‘it appears that Congress intended 

the words ‘reasonable and proportional’ 
. . . to require that there be a reasonable 
and generally consistent relationship 
between the dollar amounts of credit 
card penalty fees and the violations for 
which those fees are imposed, while 
providing the Board with substantial 
discretion in implementing that 
requirement.’’ 122 

The Board’s Consideration of Costs. 
The cost-related data on which the 
Board relied were limited. Although the 
Board received more than 22,000 
comments on its proposed rule, the 
Board noted that ‘‘relatively few 
provided any data’’ supporting a 
particular safe harbor amount.123 While 
one commenter suggested the average 
cost of collecting late payments for 
credit card accounts issued by the 
largest issuers was $28, the Board noted 
the comment ‘‘significantly overstates 
the fee amounts necessary to cover the 
costs incurred by large issuers as a 
result of violations,’’ as it included costs 
not incurred as a result of violations, 
such as the cost of funding balances that 
would have been charged off regardless 
of fees.124 

Given these limitations, instead of 
relying on data related to the costs of 
collecting late payments in setting the 
safe harbor dollar amounts in its 
Regulation Z, § 226.52(b)(1)(ii)(A) and 
(B), the Board primarily considered the 
following information in setting the safe 
harbor dollar amounts: (1) the dollar 
amounts of late fees currently charged 
by credit card issuers; (2) the dollar 
amounts of late fees charged with 
respect to deposit accounts and 
consumer credit accounts other than 
credit cards; (3) State and local laws 
regulating late fees; (4) the safe harbor 
threshold for credit card default charges 
established by the United Kingdom’s 
Office of Fair Trading (OFT) in 2006; (5) 
data related to deterrence that provide 
evidence on whether the experience of 
incurring a late payment fee makes 
consumers less likely to pay late for a 
period of time; and (6) data submitted 
by a large credit card issuer that 
indicated that consumers who pay late 
multiple times over a six-month period 
generally present a significantly greater 
credit risk to issuers than consumers 
who pay late a single time.125 

In establishing the safe harbor 
amounts, the Board concluded that ‘‘it 
is not possible based on the available 
information to set safe harbor amounts 
that precisely reflect the costs incurred 
by a widely diverse group of card 
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issuers and that deter the optimal 
number of consumers from future 
violations,’’ 126 and stated its belief that 
the safe harbor amounts established in 
the rule were ‘‘generally sufficient to 
cover issuers’ costs and to deter future 
violations.’’ 127 The Board further 
concluded that, based on the comments 
received in response to its proposal, the 
$25 safe harbor in § 226.52(b)(1)(ii)(A) 
for the first violation was sufficient to 
cover the costs incurred by most small 
issuers as a result of violations.128 

With respect to late payments, the 
Board stated its belief that large issuers 
generally incur fewer collection and 
other costs on accounts that experience 
a single late payment and then pay on 
time for the next six billing cycles than 
on accounts that experience multiple 
late payments during that period.129 The 
Board further reasoned that even if $25 
is not sufficient to offset all of the costs 
incurred by some large issuers as a 
result of a single late payment, those 
issuers will be able to recoup any 
unrecovered costs through upfront APRs 
and other pricing strategies.130 

With respect to the higher safe harbor 
amount in § 226.52(b)(1)(ii)(B), the 
Board explained its belief that when an 
account experiences additional 
violations that occur during the same 
billing cycle or in one of the six billing 
cycles following the initial violation, 
$35 would generally be sufficient to 
cover any increase in the costs incurred 
by the card issuer.131 As discussed in 
more detail below, the Board also 
explained its belief that the $35 safe 
harbor amount would have a reasonable 
deterrent effect on additional 
violations 132 and was consistent with 
the consumer’s conduct in engaging in 
multiple violations of the same type 
within six billing cycles.133 

The Board’s Consideration of 
Deterrence. The Board did not expressly 
discuss how it took deterrence into 
account in setting the initial $25 penalty 
fee amount; instead, the Board limited 
its discussion of that factor to the role 
it played in the Board’s decision to set 
a higher safe harbor amount for any 
additional violation of the same type 
that occurred during the same billing 
cycle or in one of the next six billing 
cycles. While the Board noted that it 
considered deterrence in setting a 
higher amount generally, the Board did 

not have specific data justifying the $35 
amount. The Board noted that one 
commenter on the proposal submitted 
the results of applying two deterrence 
modeling methods to data gathered from 
all leading credit card issuers in the U.S. 
According to the commenter, these 
models estimated that fees of $28 or less 
have relatively little deterrent effect on 
late payments but that higher fees are a 
statistically significant contributor to 
sustaining lower levels of delinquent 
behavior. While the Board questioned 
the assumptions used to arrive at the 
results in these modeling methods, the 
Board did accept that increases in the 
amount of penalty fees can affect the 
frequency of violations.134 

With respect to the higher $35 fee for 
repeat penalty fees that occur during the 
same billing cycle or in one of the next 
six billing cycles, the Board explained 
its belief that a higher penalty fee 
amount is consistent with the 
deterrence factor set forth in TILA 
section 149(c)(2) insofar as—after a 
violation has occurred—the amount of 
the fee increases to deter additional 
violations of the same type that occur 
during the same billing cycle or in one 
of the next six billing cycles.135 The 
Board also explained its belief that 
although upfront disclosure of a penalty 
fee may be sufficient to deter some 
consumers from engaging in certain 
conduct, other consumers may be 
deterred by the imposition of the fee 
itself. For these consumers, the Board 
explained its belief ‘‘that imposition of 
a higher fee when multiple violations 
occur will have a significant deterrent 
effect on future violations.’’ 136 The 
Board specifically pointed to one study 
of four million credit card statements, 
which found that a consumer who 
incurs a late payment fee is 40 percent 
less likely to incur a late payment fee 
during the next month compared to a 
consumer who was not late, although 
this effect depreciates approximately 10 
percent each month.137 Although this 
study indicated that the imposition of a 
penalty fee may cease to have a 
deterrent effect on future violations after 
four months, the Board concluded that 
imposing an increased fee for additional 
violations of the same type that occur 
during the same billing cycle or in one 
of the next six billing cycles is 
consistent with the intent of the CARD 
Act. The Board pointed to this study as 

evidence indicating that, as a general 
matter, penalty fees may deter future 
violations of the account terms.138 

The Board’s Consideration of 
Consumer Conduct. The Board also took 
consumer conduct into account in 
adopting the higher $35 fee for repeat 
penalty fees that occur during the same 
billing cycle or in one of the next six 
billing cycles.139 The Board explained 
its belief that ‘‘multiple violations 
during a relatively short period can be 
associated with increased costs and 
credit risk and reflect a more serious 
form of consumer conduct than a single 
violation.’’ 140 The Board noted that, 
based on data submitted by a large 
credit card issuer, consumers who pay 
late multiple times over a six-month 
period generally present a significantly 
greater credit risk than consumers who 
pay late a single time. The Board 
acknowledged that these data also 
indicate that consumers who pay late 
two or more times over longer periods 
(such as 12 or 24 months) are 
significantly riskier than consumers 
who pay late a single time. However, the 
Board did not explain how adding 
additional costs to these consumers 
would make them less of a credit risk or 
consider whether adding costs to 
consumers who are unable to pay could 
increase that risk. 

The Board stated its belief that, when 
evaluating the conduct of consumers 
who have violated the terms or other 
requirements of an account, it is 
consistent with other provisions of the 
CARD Act to distinguish between those 
who repeat that conduct during the 
same billing cycle or in one of the next 
six billing cycles and those who do 
not.141 Specifically, the Board noted 
that (1) TILA section 171(b)(4) provides 
that, if the APR that applies to a 
consumer’s existing balance is increased 
because the account is more than 60 
days delinquent, the increase must be 
terminated if the consumer makes the 
next six payments on time; and (2) TILA 
section 148 provides that, when an APR 
is increased based on the credit risk of 
the consumer or other factors, the card 
issuer must review the account at least 
once every six months to assess whether 
those factors have changed (including 
whether the consumer’s credit risk has 
declined).142 The Board did not, 
however, explain why this is relevant to 
the question of penalty fees. 
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143 As discussed in more detail below, there was 
one proposed exception related to charge card 
accounts as described in current 
§ 1026.52(b)(1)(ii)(C). 

The CFPB’s Proposal 
The safe harbor provisions in 

§ 1026.52(b)(1)(ii) currently provide that 
a card issuer may impose a fee for 
violating the terms or other 
requirements of an account if the dollar 
amount of the fee does not exceed $30, 
as set forth in § 1026.52(b)(1)(ii)(A), or 
$41 for a violation of the same type that 
occurs during the same billing cycle or 
one of the next six billing cycles, as set 
forth in § 1026.52(b)(1)(ii)(B). In 
addition, § 1026.52(b)(1)(ii)(C) provides 
a special safe harbor that applies when 
a charge card account becomes seriously 
delinquent. Under that provision, when 
a card issuer has not received the 
required payment for two or more 
consecutive billing cycles on a charge 
card account that requires payment of 
outstanding balances in full at the end 
of each billing cycle, the issuer may 
impose a late payment fee that does not 
exceed 3 percent of the delinquent 
balance. 

The CFPB proposed to amend 
§ 1026.52(b)(1)(ii) to provide that a card 
issuer may impose a fee for a late 
payment on an account under the safe 
harbor if the dollar amount of the fee 
does not exceed $8.143 The CFPB further 
proposed to amend § 1026.52(b)(1)(ii) to 
provide that other than a fee for a late 
payment, a card issuer may impose a fee 
for violating the terms or other 
requirements of an account if the dollar 
amount of the fee does not exceed the 
safe harbor amounts in 
§ 1026.52(b)(1)(ii)(A) or (B), as 
applicable. As such, the proposed $8 
safe harbor amount for late fees would 
have been a single fee amount; it would 
have applied regardless of whether the 
fee is imposed for a first or subsequent 
violation. However, for all other penalty 
fees, card issuers could still charge 
amounts not exceeding the amounts in 
§ 1026.52(b)(1)(ii)(A) and (B). 

In addition, under the proposal, 
charge card issuers could still impose a 
fee pursuant to § 1026.52(b)(1)(ii)(C) 
when a charge card account becomes 
seriously delinquent as defined in the 
rule. The CFPB stated its recognition 
that the fee described in 
§ 1026.52(b)(1)(ii)(C) is a form of late fee 
but, for the reasons discussed below, 
did not propose to lower the safe harbor 
amount under this special provision for 
charge cards. However, as discussed in 
the section-by-section analysis of 
§ 1026.52(b)(1)(ii)(C) below, the CFPB 
proposed to revise this provision for 
clarity to provide that a card issuer may 

impose a fee not exceeding 3 percent of 
the delinquent balance on a charge card 
account that requires payment of 
outstanding balances in full at the end 
of each billing cycle if the card issuer 
has not received the required payment 
for two or more consecutive billing 
cycles, notwithstanding the safe harbor 
late fee amount in proposed 
§ 1026.52(b)(1)(ii). The CFPB 
emphasized that the proposed $8 safe 
harbor late fee amount in proposed 
§ 1026.52(b)(1)(ii) would still apply to 
fees imposed on a charge card account 
for late payments not meeting the 
description in § 1026.52(b)(1)(ii)(C). 

In addition to the proposed 
amendments to the late fee safe harbor 
amounts in § 1026.52(b)(1)(ii), the CFPB 
proposed amendments to the 
provision’s commentary. The CFPB 
proposed these amendments for 
purposes of clarity and consistency with 
the proposal to lower the late fee safe 
harbor amount to a fee amount of $8 for 
the first and subsequent violations. 

Existing comment 52(b)(1)(ii)–1 
explains the circumstances in which a 
card issuer may impose a higher penalty 
fee amount under § 1026.52(b)(1)(ii)(B) 
for a violation of the same type that 
occurred during the same billing cycle 
or one of the next six billing cycles. 
Because § 1026.52(b)(1)(ii)(B) would 
have no longer applied under the 
CFPB’s proposal to limit the late fee safe 
harbor amounts to a fee amount of $8 for 
the first and subsequent violations, the 
CFPB proposed to amend comment 
52(b)(1)(ii)–1.i to explain additionally 
that a card issuer cannot impose a late 
fee in excess of $8, as provided in 
proposed § 1026.52(b)(1)(ii), regardless 
of whether the card issuer has imposed 
a late fee within the six previous billing 
cycles. The CFPB also proposed to 
amend the illustrative examples in 
comment 52(b)(1)(ii)–1.iii.A to remove 
references to late fees and replace them 
with references to over-the-limit fees, as 
§ 1026.52(b)(1)(ii)(B) would still apply 
to such fees under the CFPB’s proposed 
amendments to § 1026.52(b)(1)(ii). In 
addition, the CFPB proposed to amend 
the illustrative examples in comments 
52(b)(1)(ii)–1.iii.B and C to reflect a late 
fee amount of $8, consistent with the 
proposed amendments to 
§ 1026.52(b)(1)(ii), and to make minor 
technical changes for consistency with 
the proposal. 

In considering all statutory factors, 
the CFPB preliminarily found that an $8 
late fee for the first and subsequent late 
payments better represents a balance of 
issuer costs, deterrent effects, consumer 
conduct, as well as the benefits to 
issuers that result from relying on a safe 
harbor amount, like reduced 

administrative costs, and the possible 
beneficial effects of lower late fees on 
subprime cardholders’ repayment 
behavior. Further, the CFPB 
preliminarily found that this amount is 
supported by analysis of the Y–14 data. 
Finally, the CFPB noted that it took into 
consideration changes in the market, 
like automatic payment, that facilitate 
billing and payment, thus making it 
easier for card issuers to collect timely 
payments. For these reasons, the CFPB 
preliminarily determined that a late fee 
amount of $8 for the first and 
subsequent violations is presumed to be 
reasonable and proportional to the late 
payment violation to which the fee 
relates. 

The CFPB sought comment on all 
aspects of its proposal to lower the late 
fee safe harbor dollar amounts in 
§ 1026.52(b)(1)(ii) to a fee amount of $8 
for the first and subsequent violations 
and provide that a higher safe harbor 
dollar amount for penalty fees occurring 
within the same billing cycle or the next 
six billing cycles does not apply to late 
fees. In particular, the CFPB sought 
comment on whether to set a different 
amount and, if so, what amount and 
why, including any relevant data or 
other information. The CFPB also 
sought comment on whether to retain 
the higher safe harbor amount and, if so, 
what amount and why, including any 
data and other information related to the 
deterrent effects of the higher amount or 
its effects on consumer conduct. 
Further, the CFPB sought comment on 
whether and why to set a staggered late 
fee amount with a cap on the maximum 
dollar amount, such that card issuers 
could impose a fee of a small dollar 
amount every certain number of days 
until the cap is hit. The CFPB sought 
comment on what small dollar amount 
and maximum dollar amount cap may 
be appropriate and why, including any 
relevant data or other information. The 
CFPB also sought comment on whether 
the safe harbor threshold for late fees 
should be structured as a percentage of 
the minimum payment amount, and if 
so, what percentage should be used. In 
addition, the CFPB sought comment on 
what other revisions may be appropriate 
to ensure that credit card late fees 
imposed pursuant to the safe harbor 
provisions are reasonable and 
proportional. In particular, the CFPB 
sought comment on whether, as a 
condition of using the safe harbor for 
late fees, it may be appropriate to 
require card issuers to offer automatic 
payment options (such as for the 
minimum payment amount), or to 
provide notification of the payment due 
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date within a certain number of days 
prior to the due date, or both. 

The CFPB also invited comment on 
all aspects on the proposed amendments 
to the commentary to § 1026.52(b)(1)(ii), 
including comment on what additional 
amendments may be needed to help 
ensure clarity and compliance certainty. 

In addition, the CFPB also sought 
comment on whether to eliminate the 
safe harbor provisions for late fees, 
rather than lowering the safe harbor 
amounts to a fee amount of $8 for the 
first and subsequent violations as 
proposed. 

The CFPB further sought comment on 
whether and why to lower the safe 
harbor amounts in § 1026.52(b)(1)(ii)(A) 
and (B) (including whether and why to 
eliminate the higher safe harbor amount 
for subsequent violations that occur 
during the same billing cycle or in one 
of the next six billing cycles) for all 
other credit card penalty fees, including 
fees for returned payments, over-the- 
limit transactions, and when payment 
on a check that accesses a credit card 
account is declined. In particular, the 
CFPB sought comment on what the safe 
harbor amounts for such fees should be, 
including any relevant data and 
information on the costs of such 
violations to card issuers. In the 
alternative, the CFPB sought comment 
on whether to finalize the proposed safe 
harbor for late fees and eliminate the 
safe harbors for other penalty fees. 

Comments Received 
General. The CFPB received 

approximately 100 comment letters 
from industry participants. These 
industry commenters generally opposed 
the proposal to lower the late fee safe 
harbor amount to $8 amount for the first 
and subsequent late payments, 
including the proposal to eliminate the 
higher safe harbor amount, irrespective 
of the specific dollar amount. A 
substantial number of consumers, 
including approximately 53,600 who 
submitted comments as part of letter- 
writing campaign, expressed support for 
the proposed $8 safe harbor amount. A 
large but significantly lower number of 
consumers, including approximately 
170 who identified themselves as 
‘‘bankers’’ and submitted comments as 
part of a letter-writing campaign, 
opposed the proposed $8 safe harbor 
amount. Consumer groups generally 
supported the proposed amount. 

The comments on the proposed $8 
safe harbor amount are discussed in 
further detail below, first in relation to 
the statutory factors of costs, deterrence, 
and consumer conduct, then in relation 
to other issues and concerns addressed 
by commenters. 

Costs. As noted, most industry 
commenters opposed the proposed $8 
safe harbor amount partly on the 
grounds that it would not cover card 
issuer’s costs associated with late 
payments. These commenters generally 
took issue with what they viewed as 
flaws in the CFPB’s analysis of issuers’ 
costs, as discussed in the proposal. 

As discussed in more detail in part V, 
larger issuers and their trade 
associations criticized the CFPB’s 
analysis of the Y–14 data to determine 
the proposed $8 amount. These 
commenters argued, among other things, 
that the Y–14 data are underinclusive of 
the actual costs that card issuers incur 
as a result of late payments. For the 
reasons discussed in part V, the CFPB 
has determined that it is appropriate to 
consider and rely upon the Y–14 data 
for the Larger Card Issuers that are 
covered by the changes to Regulation Z 
contained in this final rule. 

As noted in part V, one trade 
association commenter provided 
specific data related to costs of late 
payments. While the commenter did not 
provide data for the costs associated 
with all late payments, the commenter 
did provide data for accounts that were 
late for 60 days or more and estimated 
that these 60-day plus delinquent 
accounts cost issuers $46.30, including 
$33.00 in direct expenses, $9.00 in 
attributable expenses, and $4.30 in 
funding costs. 

As discussed in more detail in part VI, 
many smaller issuers, industry trade 
associations, and individual consumers 
on behalf of credit unions, one Member 
of Congress, and the Office of Advocacy, 
an independent office within the SBA, 
expressed concern that the CFPB’s 
estimated pre-charge-off collection costs 
for Y–14 issuers that the CFPB used in 
its analysis to support the proposed $8 
do not accurately represent the pre- 
charge-off collection costs for late 
payments of smaller issuers. These 
comments are discussed in more detail 
in part VI. 

In support of the proposal, several 
consumer groups noted that it is 
important to recognize that the $8 
amount is a discretionary safe harbor, 
and if $8 does not adequately 
compensate an issuer for its costs in 
dealing with late payments, the issuer 
can charge more if they can justify the 
amount under the cost analysis 
provisions in § 1026.52(b)(1)(i). These 
commenters also recommended that 
card issuers be required to publicly 
disclose the data to support any late fee 
amounts they impose pursuant to the 
cost analysis provisions that are greater 
than the safe harbor. 

For the reasons discussed below, the 
CFPB is adopting the proposed $8 safe 
harbor for late fee amounts for Larger 
Card Issuers. Nonetheless, the CFPB is 
not requiring in this final rule that card 
issuers that use the cost analysis 
provisions in § 1026.52(b)(1)(i) to set the 
late fee amount to publicly disclose the 
data to support any late fee amounts 
they impose pursuant to the cost 
analysis provisions that are greater than 
the safe harbor. The CFPB is concerned 
that card issuers may consider some of 
the supporting data that would be 
required to be released publicly under 
such a requirement to be confidential. 
The CFPB also notes that the CARD Act 
does not specifically require card 
issuers to disclose to the public their 
underlying costs data. A card issuer that 
chooses to base its penalty fees on its 
own determination (rather than on the 
safe harbors) must be able to 
demonstrate to the regulator responsible 
for enforcing compliance with TILA and 
Regulation Z that its determination is 
consistent with § 1026.52(b)(1)(i). 

Deterrence. Many industry 
commenters expressed concern that the 
proposed $8 safe harbor amount was too 
low to deter late payments and would 
thus result in an increase in late 
payments and cause harm to consumers 
and the credit card market. Several 
individual consumer commenters 
expressed similar concerns. In a 
representative comment, a credit union 
averred that late fees, when set fairly 
and appropriately, encourage consumers 
to pay on time, which protects their 
credit score and helps them develop 
positive financial habits. If late fees are 
too low, the commenter stated, 
consumers are more likely to pay the fee 
without considering the long-term 
consequence of lowering their credit 
scores, higher borrowing costs, reduced 
ability to access credit, and ultimately 
less disposable income. A substantial 
number of other industry commenters 
also cited lower credit scores and 
reduced access to credit as likely 
outcomes of the proposed safe harbor 
amount. Some of these commenters 
noted that if the safe harbor is reduced 
to only $8, consumers may end up 
paying more late fees over time than 
they otherwise would. A credit union 
posited that because $8 is roughly 
comparable to the price of common 
items such as a cup of coffee or movie 
ticket, more consumers may view the 
amount as a reasonable price to pay in 
exchange for postponing making their 
credit card payments. Similarly, an 
academic commenter asserted that the 
ability to pay late can be viewed as a 
typical product, the quantity demanded 
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of which increases when its price 
decreases. If the price of paying late 
becomes cheaper, this commenter 
reasoned, more borrowers will opt to 
pay late. One bank criticized the CFPB 
for positing that even if the proposed 
amount leads to more late payments, 
some borrowers may benefit in terms of 
greater ability to pay revolving debt. 
Potential consumer benefit, the 
commenter asserted, is irrelevant to the 
CFPB’s statutorily mandated 
consideration of whether a penalty fee 
has a deterrent effect. 

Several industry commenters asserted 
that the CFPB lacked sufficient evidence 
that the reduced safe harbor amount 
would have a deterrent effect. Some 
industry commenters criticized what 
they viewed as flaws in the CFPB’s 
deterrence analysis, including 
misreading or failing to give proper 
weight to existing literature on the 
deterrence effect of late fees. In 
particular, one credit union trade 
association noted that the CFPB failed to 
present an analysis of the tradeoff 
between late fees and late payments. 
This commenter asserted that a 
consumer is deterred from being late on 
a payment if the late fee is greater than 
the net benefit of missing the payment. 
This commenter also asserted that the 
CFPB failed to consider in its analysis 
a study that the Board relied on in its 
2010 Final Rule—Agarwal et al.—that 
found that fees cause a reduction in the 
probability of a late fee the following 
month. In addition, this commenter 
cities another study—Grodzicki 
(2023)—that equally concludes that late 
payment would be more likely when the 
fees are less costly. This commenter 
stated that the CFPB’s rationale for 
rejecting this conclusion—the time 
period the study covers—is 
unsatisfactory. Another industry trade 
association noted that the CFPB’s 
analysis did not adequately weigh the 
increase in servicing costs as a result of 
the decreased deterrent effect of late 
fees. 

Furthermore, one bank commenter 
suggested that the CFPB use reasonable 
proxies to determine the deterrence 
effect on the amount of a late fee. Such 
proxies suggested by the commenter 
include return check penalties as 
determined by States, late fees charged 
on utility bills and student loan late 
fees. The commenter asserted that these 
proxies could have been used by the 
CFPB to determine whether the 
proposed late fee penalty is reasonable, 
proportional and would have a deterrent 
effect. 

In addition, one academic commenter 
and one law firm representing several 
card issuers asserted that empirical 

evidence indicates that paying a late fee 
encourages borrowers to opt for 
automatic payments, helping borrowers 
avoid the higher cost of borrowing by 
avoiding late fees and decreasing the 
probability of ultimately defaulting. 
These commenters further noted that 
John Gathergood et al., using U.K. data, 
found that late payment fees are front- 
loaded, peaking in the first month of 
card life and declining sharply over the 
following months. Specifically, one of 
these commenters noted the study’s 
finding that the share of credit card 
accounts incurring late payment fees in 
the study’s sample fells from 6 percent 
in the first month to 2.5 percent by the 
23rd month, mainly because the 
payment of an initial late fee prompted 
consumers to set up automatic 
payments. 

One trade association commenter, as 
another example, criticized the CFPB for 
suggesting—by comparing the effective 
APR a consumer might incur as a result 
of late payments in a series of 
hypothetical situations—that the 
deterrent effect of an $8 late fee would 
be similar to the deterrent effect of the 
current rate structure. The commenter 
asserted that high APRs may not 
adequately deter borrowers for ultra- 
short-term borrowing periods—such as 
the 10–30 days in the CFPB’s 
hypotheticals—where the absolute 
dollar amounts are relatively small. This 
commenter also stated that the CFPB 
offered no analysis as to whether those 
APRs would have the presumed 
deterrent effect and noted that effective 
APRs may not have the meaningful 
deterrent effect of late fees because they 
are a more complicated, nebulous 
concept for consumers to understand. 

Some industry commenters asserted 
that the proposed $8 safe harbor 
amount, due to its lack of a deterrence 
effect, would make it difficult for card 
issuers to identify riskier consumers and 
manage for that risk. In this vein, one 
industry trade association noted that 
when a consumer pays late, the issuer 
can incur unanticipated additional 
interest expense on that balance. This 
commenter further noted that during the 
underwriting process for a new 
consumer, an issuer cannot determine 
with complete certainty whether the 
consumer may become chronically 
delinquent, occasionally delinquent, or 
always current, and that the consumer’s 
subsequent behavior in using the card 
determines if they are riskier than 
average for the cohort. According to this 
commenter, the late fee is an automatic 
‘‘stabilizer’’ that adjusts pricing for 
riskier consumers based on their actual 
post-account opening behavior (i.e., a 
form of implicit risk-based pricing). 

This commenter expressed concern that 
without this stabilizer, a credit card 
company may need to raise the price of 
credit to all consumers to cover the 
additional, unacceptable risk. 

A few industry commenters submitted 
their own data on the purported 
deterrence effect of late payments in 
response to the CFPB’s request. Those 
comments along with the data provided 
are discussed in the deterrence analysis 
below. 

Several industry commenters noted 
that the CFPB failed to use studies cited 
by the Board in their 2010 Final Rule. 
One credit union trade association 
commenter asserted that the CFPB 
cherry picked studies that supported its 
position, rejected older data as no longer 
relevant when they did not support 
their position, but accepted even older 
data when the conclusion was favorable 
to the CFPB’s position. Furthermore, 
this commenter asserted that the CFPB 
failed to appropriately consider the role 
of risk in finance but rather relied on 
theories of behavioral biases that cannot 
be applied generally. This commenter 
also asserted that the CFPB’s analysis 
was not conducted in a transparent and 
consistent manner. 

Consumer conduct. Several industry 
commenters expressed concern that the 
proposed $8 safe harbor amount would 
have a negative impact on consumer 
conduct and result in harm to 
consumers and the credit card market. 
Several of these commenters stated that 
the proposal to eliminate the higher safe 
harbor amount for subsequent violations 
would exacerbate these harms, 
including shifting the costs of late 
payments from late payers to timely 
payers. One industry trade association, 
for example, asserted that the CFPB 
disregarded differences in consumer 
behavior that would warrant a higher 
safe harbor amount and a higher fee for 
subsequent missed payments—an 
approach, the commenter reasoned, that 
would avoid shifting costs to consumers 
who pay on time. In addition, several of 
these commenters asserted that the 
CFPB did not adequately consider the 
statutory factor of consumer conduct or 
criticized the CFPB for basing the 
proposed amount on insufficient 
evidence of its potential effects on 
consumer conduct. 

In criticizing the CFPB’s 
consideration of consumer conduct in 
the context of proposing to eliminate the 
higher safe harbor amount, a bank 
commenter sought to distinguish the 
factor from the deterrence effect of late 
fees. Whereas deterrence requires 
consideration of what size and type of 
late fee would deter late payment, the 
commenter averred, consumer conduct 
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144 See supra note 104. 

focuses on the increased risk presented 
to the issuer by a cardholder who has 
already paid late at least once. The 
commenter asserted that because such a 
cardholder is demonstrably more apt 
than others to default, a reasonable 
consideration of the consumer conduct 
factor would counsel the issuer to 
appropriately price the cardholder’s 
augmented risk. In addition, this 
commenter stated that the CFPB’s 
analysis downplays the linkage between 
incurring a late fee and the increased 
risk of default by attempting to explain 
away certain delinquent account 
behavior as a product of consumer cash 
flow issues. This commenter further 
noted that the credit risk posed by 
consumers who incur a late fee is 
particularly high for private label- 
focused issuers due to the higher 
likelihood of late payment and default 
occurrences for such portfolios. 

In a similar vein, a law firm 
representing several card issuers 
asserted that the CFPB’s analysis of 
when consumers make late payments is 
inapposite to the specific issue of 
cardholder conduct. The commenter 
noted that if the problem is with 
consumer cash flow timing, as the CFPB 
hypothesizes, most major credit card 
issuers have mechanisms in place to 
allow customers to change the due date 
on their account in order to account for 
their own paycheck or earning 
schedules. This commenter further 
stated that the CFPB’s analysis does 
nothing to address the reality that 
multiple late payments demonstrate an 
increased credit risk and reflect a more 
serious violation of the account terms— 
even if those payments occur before the 
account would be reported as late under 
credit reporting guidelines. In addition, 
this commenter noted that the existence 
of an adequate late fee creates an 
incentive for customers who may 
experience financial difficulties to call 
in and discuss the availability of 
hardship and other programs with their 
lender. 

A bank commenter also noted that 
late fees prompt numerous consumers to 
call to discuss the delinquency after 
billing, giving card issuers the ability to 
assist consumers. This commenter 
expressed concern that if the fee is only 
$8, consumers may not bother to call, 
and the card issuer will lose an 
opportunity to provide financial 
assistance. According to data submitted 
by the commenter, its contact rate for 
outbound collection calls is 2 percent to 
4 percent, whereas the inbound call rate 
(the percentage of delinquent accounts 
who call the bank) for collections is 13 
percent to 14 percent. Of the 
commenter’s inbound calls, 27 percent 

to 28 percent received one or more late 
fee credits. This commenter further 
noted virtually all such calls had a 
payment or other payment arrangements 
made. 

A financial regulatory advocacy group 
commented specifically on consumer 
conduct. In supporting the proposed $8 
safe harbor amount, the commenter 
considered the effects of late fees on 
consumer conduct in conjunction with 
their effects on consumers’ financial 
health. The commenter noted that 
because payments are applied first to 
cover finance charges and fees, when 
late fees are tacked on, less of a 
consumer’s payment goes towards 
reducing the principal balance, thereby 
adding to the duration and cost of 
revolving. Viewed from this lens, this 
commenter asserted, it would seem 
almost self-evident that reducing the 
size of late fees would have a positive 
impact on the financial health of those 
bearing those fees. 

Other factors cited by commenters. In 
addition to addressing the statutory 
factors, numerous industry commenters 
expressed concern that the loss of late 
fee revenue that would result from the 
proposed $8 late fee safe harbor amount 
would adversely affect card issuers and 
consumers. Credit union commenters in 
particular expressed this concern. As a 
representative example, around 20 
credit unions and 20 individuals noted, 
as part of a letter-writing campaign, that 
when credit unions do charge late fees, 
the revenue from the fees covers pre- 
charge off collection costs but also 
subsidizes products and services that 
members demand and need, including 
programs targeted toward consumers 
with thin credit files. Many credit union 
and individual commenters cautioned 
that the loss in late fee revenue would 
require credit unions and other card 
issuers to tighten credit standards and 
consider harmful tradeoffs involving the 
very consumers who are most at risk of 
paying late fees. Specifically, these 
commenters asserted that credit unions 
will need to recoup lost late fee revenue 
through higher interest rates (while still 
complying with the Federal Credit 
Union Act’s interest rate cap, a 
consideration banks do not face) 144 or 
broad-based fees, such as maintenance 
fees, on other credit card services. 

In the same vein, many credit union 
commenters asserted that additional 
fees and higher rates would have a 
negative impact on all credit union 
members and potential members, 
including those unbanked and 
underbanked communities where credit 
unions are seeking to expand access to 

financial services. Some noted that 
credit unions may need to balance 
reduced fee revenue by cutting spending 
on branch expansion and staff to serve 
their membership. Other commenters 
noted that these losses, and thus the 
adverse consequences, would be 
magnified in the current inflationary 
environment. A State credit union trade 
association stated that banks and other 
financial institutions that generally are 
not subject to statutory rate caps will 
simply keep raising their interest rates 
to make up for lost fee revenue and thus 
the rule, if finalized, would have little 
to no effect on protecting consumers 
from high-cost rate or fee practices. 

In discussing the potential 
consequences resulting from lost late fee 
revenue, some industry commenters 
expressed concerns related to risk 
management and safety and soundness. 
For example, one bank commenter 
asserted that the CFPB’s proposed late 
fee safe harbor amount fails to take into 
account that card issuers set fees, 
including late fees, on a risk-adjusted 
basis, whereby fees applied to 
cardholders who do not pay in a timely 
manner are set so as to compensate for 
additional financing cost, cost of 
collection, funding cost, and—most of 
all—higher rates of loss on amounts 
borrowed so that, together, interest plus 
fees minus losses and costs make for a 
viable business. This commenter further 
asserted that setting fees on a risk- 
adjusted basis is essential to running a 
safe and sound credit card business, and 
to providing credit to customers who 
would not otherwise get it. A State bank 
trade association commenter noted that 
when its member banks establish terms 
and conditions for their credit plans, the 
late fee safe harbor weighs heavily in 
assuring that the bank’s cost of credit 
match the higher costs of delinquency to 
targeted revenue and asking those who 
create such higher costs to bear those 
costs directly is necessary to maintain 
safety and soundness in the sub-prime 
space. In addition, a credit union 
commenter noted that the disruption of 
cash flows resulting from a higher 
frequency of late payments under the 
proposal could necessitate the 
acquisition of replacement dollars to 
meet the credit union’s cash obligations, 
such as by accessing its lines of credit 
or issuing a certificate of deposit (CD) to 
members. This commenter further noted 
that such efforts to ensure that its cash 
flow obligations are met would impose 
additional administrative and finance 
costs on the institution. 

The Final Rule 
For card issuers that are not Smaller 

Card Issuers (namely, Larger Card 
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145 This final rule does not amend the safe harbor 
set forth in § 1026.52(b)(1)(ii)(C) applicable to 
charge card accounts. 

146 See supra note 5. Also, as discussed in the 
section-by-section analysis of § 1026.52(b)(2)(i), the 
proposed provisions to restrict late fee amounts to 
25 percent of the required minimum payment are 
not being finalized at this time with respect to any 
card issuers, including Smaller Card Issuers. 
Nonetheless, the clarification in comment 
52(b)(1)(i)–2.i that the collection costs for 
calculating the late fee amount under the cost 
analysis provisions in § 1026.52(b)(1)(i) do not 
include post-charge-off collection costs is being 
adopted for all card issuers, including Smaller Card 
Issuers. 

147 This final rule revises the safe harbor 
threshold amounts in § 1026.52(b)(1)(ii)(A) and (B) 
as discussed in more detail below in the section- 
by-section of § 1026.52(b)(1)(ii)(A) and (B). 

148 See 88 FR 18906 at 18924. 
149 Were the CFPB to take the less conservative 

approach, it would divide the average late fee per 
incident for Y–14+ issuers ($31 in 2020) by five, to 
reach a final rule of roughly $6, which is likely 
closer to the market average cost-per-late-payment 
incident for Larger Card Issuers. This conclusion is 
also consistent with subsequent data collected by 
the CFPB after issuance of the 2023 Proposal, which 
showed that the average late fee per incident for Y– 
14+ issuers in 2022 was $32. 

150 75 FR 37526 at 37541. 
151 Id. at 37540–43. 
152 Id. at 37542. 
153 Based on data collected after the 2023 

Proposal was issued, the CFPB has data from the 
20 card issuers in the Y–14+, showing that the total 
late fee income between October 2021 and 
September 2022 was $11 billion, while estimated 
pre-charge off collection costs amounted to only 
$2.16 billion. 

Issuers as that term is used in this 
document), this final rule revises 
§ 1026.52(b)(1)(ii) to (1) repeal the 
current safe harbor threshold amounts 
in § 1026.52(b)(1)(ii)(A) and (B), (2) 
adopt in § 1026.52(b)(1)(ii) a late fee safe 
harbor dollar amount of $8, and 
eliminate for late fees a higher safe 
harbor dollar amount for subsequent 
violations of the same type that occur 
during the same billing cycle or in one 
of the next six billing cycles 145 and (3) 
provide that the current provision in 
§ 1026.52(b)(1)(ii)(D) that provides for 
annual adjustments for the safe harbor 
dollar amounts to reflect changes in the 
CPI will not apply to the $8 safe harbor 
amount for those late fees, as discussed 
in more detail in the section-by-section 
analysis of § 1026.52(b)(1)(ii)(D). 

For the reasons discussed in part VI, 
the CFPB is not adopting at this time the 
changes discussed above for Smaller 
Card Issuers that are defined in 
§ 1026.52(b)(3) to mean a card issuer 
that together with its affiliates had fewer 
than one million ‘‘open credit card 
accounts’’ as defined in § 1026.58(b)(6) 
for the entire preceding calendar 
year.146 For Smaller Card Issuers, the 
safe harbor thresholds set forth in 
§ 1026.52(b)(1)(ii)(A) through (C) still 
will apply to late fees charged by 
Smaller Card Issuers.147 In addition, the 
annual adjustments for the safe harbor 
thresholds to reflect changes in the CPI 
in § 1026.52(b)(1)(ii)(D) still will 
continue to apply to late fees imposed 
by Smaller Card Issuers. 

Pursuant to the annual adjustments 
for safe harbor dollar amounts to reflect 
changes in the CPI in 
§ 1026.52(b)(1)(ii)(D), this final rule 
revises the safe harbor threshold 
amounts in § 1026.52(b)(1)(ii)(A) and (B) 
to $32, except that it sets forth a safe 
harbor of $43 for each subsequent 
violation of the same type that occurs 
during the same billing cycle or in one 
of the next six billing cycles. As 
discussed in more detail in the section- 

by-section analysis of 
§ 1026.52(b)(1)(ii)(A) and (B), these 
revised safe harbor threshold amounts 
of $32 and $43 apply to penalty fees 
other than late fees for all card issuers 
(i.e., Smaller Card Issuers and Larger 
Card Issuers) as well as late fees 
imposed by Smaller Card Issuers, as 
noted above. 

Repeal of Current Late Fee Safe Harbor 
Threshold Amounts and Adoption of $8 
Late Fee Safe Harbor Threshold for 
Larger Card Issuers 

In adopting this final rule, the CFPB 
has determined that the existing safe 
harbors in § 1026.52(b)(1)(ii), as 
applicable to late fees charged by Larger 
Card Issuers, are too high to be 
‘‘reasonable and proportional’’ to a 
consumer’s late payment. The CFPB 
therefore is repealing the existing safe 
harbors in § 1026.52(b)(1)(ii)(A) and (B) 
with respect to late fees charged by 
Larger Card Issuers. 

In the 2023 Proposal, the CFPB 
proposed to replace the existing safe 
harbors of $30 for the first violation and 
$41 for subsequent violations, but it also 
requested comment on whether to 
eliminate the safe harbor provisions.148 
The CFPB proposed a replacement safe 
harbor of $8 based on a conservative 
estimate that $8 would, on average, be 
at or higher than a late fee amount 
calculated by the average card issuer 
using the cost analysis provisions in 
existing § 1026.52(b)(1)(i), which the 
CFPB did not propose to change. 

This final rule adopts the $8 safe 
harbor threshold for late fees charged by 
Larger Card Issuers, in part, based on 
the Y–14 data collected from certain 
Larger Card Issuers from 2013 up to 
September 2022 which show that late 
fee revenue is at least five times higher 
than relevant costs since August 2021. 
The $8 late fee safe harbor threshold for 
Larger Card Issuers is conservative 
because, instead of dividing the average 
late fee per incident for Y–14+ issuers 
($31 in 2020) by five or dividing the 
current lower regulatory threshold ($30) 
by five, it divides the highest safe harbor 
late fee of $41 by five to reach the $8 
safe harbor threshold amount.149 

In other words, in adopting this final 
rule, the CFPB has determined that the 
existing safe harbors of $30 and $41 are 

too high with respect to late fees 
charged by Larger Card Issuers and 
should be replaced with respect to late 
fees charged by those issuers. As 
discussed above, the Board set the 
original safe harbors based on very 
limited cost-related data as compared to 
what the CFPB has available to it 
now.150 Because the Board had no data 
directly related to issuers’ costs of 
collecting late payments, it set the safe 
harbor dollar amounts based on indirect 
considerations of costs, including the 
following: (1) dollar amount of late fees 
charged on credit cards at the time; (2) 
dollar amount of late fees on other 
products, (3) State and local laws 
regulating late fees; (4) safe harbor 
thresholds used in the United Kingdom; 
(5) data relating to deterrence; and (6) 
data submitted by one card issuer.151 
The Board admitted that ‘‘it is not 
possible based on the available 
information to set safe harbor amounts 
that precisely reflect the costs incurred 
by a widely diverse group of card 
issuers and that deter the optimal 
number of consumers from future 
violations.’’ 152 

The CFPB now has an extensive 
dataset, which relates to collection costs 
of certain Larger Card Issuers, that 
allows it to judge whether the original 
safe harbors are adequately tailored to 
reflect the average outcome of the cost 
analysis provisions in § 1026.52(b)(1)(i) 
with respect to late fees charged by 
Larger Card Issuers. As discussed in part 
V and below, the CFPB has data from 
the 16 largest card issuers, in the Y–14 
dataset, showing that the total late fee 
income from the first three quarters in 
2022 was $4.46 billion, while estimated 
pre-charge off collection costs amounted 
to only $896 million.153 As discussed 
below, this ratio has been five or above 
from August 2021 through March 2022 
(based on data used in the 2023 
Proposal) and has increased 
considerably since the preparation of 
the 2023 Proposal. 

In addition, as noted in part II.E, the 
CFPB has observed in its 2022 survey of 
credit card agreements that it appears 
there are no Larger Card Issuers who set 
their late fees based on the cost analysis 
provisions in § 1026.52(b)(1)(i), 
suggesting that the safe harbor is set so 
high that there is no issuer, even outlier 
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154 This conclusion also is consistent with the 
review of credit card agreements that the CFPB 
conducted in 2023, as discussed in more detail in 
part II.E. 

155 75 FR 37526 at 37542. 

156 In fact, the legislative history suggests that 
Congress intended to lower late fees. 155 Cong. Rec. 
5314, 5315, 5319 (2009). 

157 The CFPB recognizes that it is repealing the 
existing safe harbor solely as to late fees charged by 
Larger Card Issuers. As described in detail in part 
VI, the CFPB has determined it is appropriate to 
limit this repeal with respect to late fees charged 
by Larger Card Issuers. 

158 See 15 U.S.C. 1665d(e) (unlike a required 
rulemaking to define ‘‘reasonable and proportional’’ 
as prescribed in 15 U.S.C. 1665d(b), Congress 
indicated that the CFPB ‘‘may’’ issue a safe harbor 
and is merely ‘‘authorized’’ to issue a safe harbor 
but is not required to do so). 

issuers with higher than average costs 
for Larger Card Issuers, who would 
generate more revenue through that 
method.154 This suggests that the 
discretionary safe harbor, which 
protects issuers from needing to show 
that fees are reasonable and 
proportional, is set at a level that is too 
high for Larger Card Issuers and may, 
therefore, allow them to charge late fees 
that are not consistent with the statutory 
protections. 

Furthermore, the safe harbor 
thresholds have increased by $5–6 due 
to annual adjustments to reflect changes 
in the CPI made pursuant to 
§ 1026.52(b)(1)(ii)(D) since the 
thresholds were first adopted in 2010, 
and thus, for this reason, the threshold 
amounts warranted independent 
reconsideration. As the CFPB notes in 
the section-by-section analysis of 
§ 1026.52(b)(1)(ii)(D), collection costs 
observed in Y–14 data from certain 
Larger Card Issuers do not appear to be 
rising lockstep with inflation 
particularly when considering the 
month-to-month changes in inflation 
versus those costs. 

Additionally, the Board’s conclusion 
with regard to the original safe harbor 
threshold amounts did not appear to 
consider whether it could have been too 
high, only that it was ‘‘generally 
sufficient to cover issuer’s costs and to 
deter future violations.’’ 155 The Board 
did not appear to consider whether the 
safe harbor was so high as to do more 
than just cover costs and deter future 
violations. In other words, the Board 
failed to consider whether the 
discretionary safe harbor might be set at 
an amount that permitted issuers to 
recover late fees that were too high, and 
thus, were not reasonable and 
proportional to the violation and, 
therefore, were inconsistent with the 
statute. The Board’s failure to consider 
both whether the safe harbor was high 
enough and whether it was too high is 
an independent reason to repeal the 
existing late fee safe harbor threshold 
amount in § 1026.52(b)(1)(ii)(A) and (B) 
with respect to late fees charged by 
Larger Card Issuers. 

And lastly, much of the evidence used 
originally by the Board was not relevant 
to the question of whether the safe 
harbor was set at an appropriate level. 
For example, evidence of State, local, or 
international government approaches 
reflects the policy decisions of those 
legislative bodies. Such evidence is not 

determinative of whether the safe harbor 
appropriately meets the applicable 
standards in the CARD Act. In addition, 
setting the thresholds based on then 
existing late fee amounts, set by issuers 
before the CARD Act passed, assumes 
that Congress merely intended to curtail 
further increases, rather than lower late 
fees from the then-existing baseline. The 
CFPB sees no evidence in the legislative 
history to justify this assumption, and 
rather, concludes that the safe harbor 
threshold amount should be set based 
on the cost-analysis provisions.156 The 
safe harbor is a discretionary option, 
and therefore, it should not be so high 
that it allows fees that are contrary to 
the statutory standard. Without the safe 
harbor, card issuers can rely on the cost 
analysis provisions to ensure they are 
charging individually calculated fees 
that comply with the statute. 

In addition, the CFPB received around 
56,800 comments letters from 
consumers that generally supported the 
proposed $8 late fee safe harbor 
threshold. Many consumers indicated 
that they thought the current late fees 
charged by issuers are too high, and 
some consumers indicated they had 
limited income and that even a small 
late fee can impact consumers on a tight 
budget. 

Thus, for the reasons discussed above 
including the CFPB’s analysis of the Y– 
14 data, in this final rule, the CFPB 
repeals the existing safe harbor 
threshold amounts in 
§ 1026.52(b)(1)(ii)(A) and (B) with 
respect to late fees charged by Larger 
Card Issuers.157 

As a result, the CFPB has determined 
that, at this time and based on current 
data and commenter feedback, it is 
appropriate to revisit and amend the 
safe harbor as applied to Larger Card 
Issuers. Establishing a safe harbor is an 
exercise of discretionary rulemaking 
authority, and thus, a safe harbor need 
not exist.158 Moreover, the existence of 
a safe harbor means that card issuers are 
deemed to be presumptively in 
compliance with the CARD Act. As a 
result, a safe harbor has the potential to 
enable card issuers to charge amounts 

that would otherwise not be in 
compliance with the Act. 

Given this, the CFPB has determined 
that, in light of its data and analysis, it 
is appropriate to repeal the existing safe 
harbor threshold amounts in 
§ 1026.52(b)(1)(ii)(A) and (B) with 
respect to late fees charged by Larger 
Card Issuers, and then to amend the safe 
harbor to the lower $8 amount. The 
decision to repeal of the safe harbor is 
independent of, and severable from, the 
decision below that $8 is an appropriate 
safe harbor threshold amount with 
respect to late fees charged by Larger 
Card Issuers. Accordingly, if the $8 safe 
harbor for Larger Card Issuers were 
stayed or determined to be invalid, the 
remainder of the regulation shall 
continue in effect without a safe harbor 
for late fees charged by Larger Card 
Issuers. 

The CFPB’s Analysis of Data and 
Consideration of Statutory Factors 
Related to the $8 Late Fee Safe Harbor 
Threshold for Larger Card Issuers 

As an initial matter, the CFPB is not 
statutorily required to consider the 
statutory factors of costs, deterrence, 
and consumer conduct in setting the 
discretionary safe harbor amounts under 
TILA section 149(e). Instead, in setting 
discretionary safe harbor amounts, TILA 
section 149(e) specifies that the CFPB 
may issue rules to provide an amount 
for any penalty fee or charge that is 
presumed to be reasonable and 
proportional to the omission or 
violation to which the fee or charge 
relates. As discussed below, the CFPB 
analyzed whether the current safe 
harbor threshold amounts for late fees 
should be presumed to be reasonable 
and proportional to a cardholder’s 
omission or violation. In considering 
whether and what is the appropriate 
amount for the safe harbor, the CFPB 
looked to whether the threshold is a 
reasonable proxy for the definition of a 
‘‘reasonable and proportional’’ fee such 
that any fee under the threshold should 
be presumed to have met that standard. 

In implementing this standard, the 
CFPB primarily focused on whether a 
particular late safe harbor amount 
would cover the pre-charge-off 
collection costs of the average Larger 
Card Issuer. The CFPB has determined 
that it is appropriate to focus on the pre- 
charge-off collection costs of the average 
Larger Card Issuer to determine a 
reasonable proxy for the definition of a 
‘‘reasonable and proportional’’ because 
this allows the average Larger Card 
Issuer to obtain the benefits of relying 
on the safe harbor without having to 
incur the compliance burden of 
conducting the cost analysis set forth in 
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159 See part V for the CFPB’s determination that 
it is appropriate to consider the Y–14 data in 
adopting the changes to Regulation Z contained in 
this final rule. 

160 Based on data collected after the 2023 
Proposal was issued, the CFPB has data from 20 
card issuers in the Y–14+ data. For these Larger 
Card Issuers, total late fee income added up to $11 
billion between October 2021 and September 2022, 
while total collection costs added up to $2.7 billion 
with pre-charge-off collection costs estimated to be 
$2.16 billion (where pre-charge-off collection costs 
are estimated to be 80 percent of the total collection 
costs). 

161 For example, if an issuer were to report late 
fee income of $24 million in January for a portfolio 
and total collection costs for that portfolio of $25 
million in March through July, the CFPB estimated 
$20 million in pre-charge-off collection costs in 
March through July and calculated an average 
monthly collection cost of $4 million for purposes 
of this analysis—resulting in a ratio of late fee 
income of $24 million to collection cost of $4 
million for this portfolio for the month of January. 
The CFPB found that its findings based on the 

Continued 

§ 1026.52(b)(1)(i) but does not allow 
these Larger Card Issuers to charge an 
amount that exceeds the costs for most 
Larger Card Issuers. 

Costs. As discussed below, the CFPB 
analyzed the Y–14 data and other 
information in considering the pre- 
charge-off collection costs of a late 
payment violation to Larger Card 
Issuers.159 Based on that analysis, the 
CFPB has determined that for Larger 
Card Issuers a late fee safe harbor 
amount of $8 for the first and 
subsequent violations would cover the 
average Larger Card Issuers’ costs from 
late payments while providing those 
card issuers with compliance certainty 
and administrative simplicity and, 
therefore, reduce their compliance costs 
and burden. 

In considering the costs of late 
payments to Larger Card Issuers, the 
CFPB considered only those (estimated) 
pre-charge-off collection costs that card 
issuers are permitted to consider for 
purposes of determining the amount of 
a late fee under the cost analysis 
provisions in § 1026.52(b)(1)(i) and 
related commentary. As provided in the 
commentary to § 1026.52(b)(1)(i), such 
costs for late fees (1) include the costs 
associated with the collection of late 
payments, such as the costs associated 
with notifying consumers of 
delinquencies and resolving 
delinquencies (including the 
establishment of workout and temporary 
hardship arrangements); and (2) exclude 
losses and associated costs (including 
the cost of holding reserves against 
potential losses and the cost of funding 
delinquent accounts). As discussed in 
the section-by-section analysis of 
§ 1026.52(b)(1)(i), consistent with the 
Board’s 2010 Final Rule, the CFPB in 
this final rule makes it explicitly clear 
that costs for purposes of the cost 
analysis provisions in § 1026.52(b)(1)(i) 
for determining penalty fee amounts do 
not include any collection costs that are 
incurred after an account is charged off 
pursuant to loan loss provisions. The 
CFPB has determined that considering 
pre-charge-off collection costs as the 
‘‘costs’’ of a late payment is consistent 
with Congress’ intent to: (1) allow card 
issuers generally to use late fees to pass 
on to consumers the costs issuers incur 
to collect late payments or missed 
payments; (2) ensure that those costs are 
spread among consumers and that no 
individual consumer bears an 
unreasonable or disproportionate share; 
and (3) prevent card issuers from 

recovering losses and associated costs 
through late fees rather than through 
upfront rates. 

As discussed in part V, the reported 
collection costs in the Y–14 data 
include costs incurred to collect 
problem credits that includes the total 
collection cost of delinquent, recovery, 
and bankrupt accounts. The CFPB 
concludes that the collection costs data 
in the Y–14 are consistent with the costs 
included for the cost analysis provisions 
in § 1026.52(b)(1)(i) except that the 
collection costs in the Y–14 data 
include post-charge-off collection costs. 
As discussed in part V, in the 2023 
Proposal, the CFPB estimated that 
approximately 75 percent of collection 
costs incurred by card issuers are 
incurred pre-charge-off. Thus, the 
CFPB’s estimate of pre-charge-off 
collection costs is based on only 75 
percent of the collection costs in the Y– 
14 data for purposes of its analysis 
related to the final changes to the safe 
harbor thresholds in § 1026.52(b)(1)(ii), 
as discussed in more detail below. 
However, as discussed below, the 
conclusions are similar even if the CFPB 
assumes that pre-charged-off collection 
costs are 80 percent of total collection 
costs incurred by card issuers, 
consistent with the estimated post- 
charge-off commission rates for 2021 
and 2022, as discussed in more detail in 
part V. 

In developing the $8 late fee safe 
harbor amount adopted in this final 
rule, the CFPB carefully considered 
several sources of data and other 
information to determine the amount 
that would cover the average Larger 
Card Issuer’s pre-charge-off collection 
costs. As discussed in part V, and 
described in detail below, the CFPB 
reviewed and analyzed major issuers’ 
late fee income, collection costs, late fee 
amounts, and required payment 
information contained in the Y–14 data, 
a source that was not available when the 
Board set the initial safe harbor amounts 
in 2010. That analysis indicates that late 
fees generally generate revenue that is 
multiple times higher than the Y–14 
issuers’ collection costs. As discussed in 
more detail in part II.E, in 2022, the 
CFPB also reviewed issuers’ stated late 
fee amounts in card agreements that 
issuers are required by the CARD Act to 
submit quarterly to the CFPB. Based on 
these data, the CFPB expects that even 
if late fees were reduced to one-fifth of 
current levels (implying late fees of $8 
or less), most Y–14 issuers would 
recover pre-charge-off collection costs. 

Using this one-fifth estimate, the 
CFPB calculated the $8 fee by dividing 
$41 by five and rounding to the nearest 
dollar. The CFPB conservatively chose 

to use $41, the highest late fee charged 
in the market, in the interest of caution. 
A less conservative approach would 
have used $30 (the safe harbor for the 
first fee) or $31 (the average late fee per 
incident for Y–14+ issuers in 2020), 
resulting in a $6 safe harbor. 

To estimate the fee income to 
collection cost ratio for Larger Card 
Issuers, the CFPB used the late fee 
income data and 75 percent of the 
collection costs contained in the Y–14 
data (referred to below as ‘‘estimated 
pre-charge-off collection costs’’). Using 
the Y–14 data, the CFPB analyzed 
monthly late fee income and estimated 
pre-charge-off collection costs for the 
consumer segments of major issuers’ 
credit card portfolios, namely the 
consumer general purpose and private 
label portfolios. For the 16 consumer 
portfolios with continuous cost data for 
the first three quarters of 2022 (adding 
up to about 73 percent of total consumer 
credit card balances at the end of 
September 2022), total late fee income 
in the first three quarters added up to 
$4.46 billion, while total collection 
costs added up to $1.19 billion with pre- 
charge-off collection costs estimated to 
be $896 million (where the pre-charge 
off collection costs are estimated to be 
75 percent of the total collection 
costs).160 

In reviewing the monthly data, the 
CFPB observed that late payments 
exhibit seasonal patterns. The CFPB also 
considered that there may be a delay 
between when a late fee was assessed 
and when the issuer incurs substantial 
collection costs associated with the 
account. For these reasons, the CFPB 
compared each month’s late fee income 
for a particular portfolio to the 
portfolio’s average estimated pre-charge- 
off collection costs for that month, 
where that estimate was based on 
estimated pre-charge-off collection costs 
that occurred two through six months 
later.161 Consistent with the data used 
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weighted average of this ratio across issuers and 
market segments as discussed in the analysis below 

are robust to shifting, expanding, or shortening the time period of delay in collection costs as they 
relate to late fee income. 

for the 2023 Proposal, the CFPB 
developed monthly estimates of this late 
fee income-to-cost ratio for each year 
from 2013 up to September 2022. The 
analysis showed that an average of this 
ratio across issuers and market 
segments, weighted by the number of 
accounts reported in the Y–14 data, has 
been fairly stable since early 2019 (and 

was higher before 2019). As shown in 
Figure 1 below, late fee income has 
always been higher than three times 
subsequent estimated pre-charge-off 
collection costs, and more than four 
times as high in all but seven pandemic 
months (April-June 2020 and February- 
May 2021, coinciding with pandemic 
stimulus payments, when there was a 

reduction in late fee income without a 
corresponding decline in average 
collection costs in subsequent months). 
Since August 2021, late fee income has 
exceeded the relevant estimated pre- 
charge-off costs more than fivefold, 
which resembles the period before the 
pandemic. 

Based on this analysis, the CFPB 
expects that the average Larger Card 
Issuer would recover pre-charge-off 
collection costs even if late fees were 
reduced to one-fifth of their current 
level. In the 2022 survey of credit card 
agreements discussed in part II.E, all but 
one issuer among those in the Y–14 data 
(representing the majority of balances in 
the credit card market) disclosed late 
fees ‘‘up to’’ $40 or $41 (the current 
maximum safe harbor amount) in their 
most recent card agreements submitted 
to the CFPB. Given the finding that, in 
the most recent data, late fee income is 
greater than five times estimated pre- 
charge-off collection costs, the CFPB 
expects that an $8 late fee would still 
recover the average Larger Card Issuer’s 

pre-charge-off collection costs, as that 
fee represents one-fifth of the maximum 
late fee amount, which is necessarily 
greater than average fee income per late 
payment. This conclusion is also 
consistent with additional information 
from the CFPB’s 2023 survey of credit 
card agreements in the CFPB’s Credit 
Card Agreement Database, which the 
CFPB conducted after it issued the 2023 
Proposal. As discussed in more detail in 
part II.E, of the 30–35 submitters the 
CFPB would expect to be Larger Card 
Issuers, 13 issuers charged at maximum 
late fee in their submitted agreements of 
$40 and 11 charged $41 with the 
minority charging between $35 and $39 
and only two charging a maximum late 
fee below $35. 

As discussed in part V, since issuing 
the 2023 Proposal, the CFPB obtained 
Y–14 data for 14 more months than 
were available for the analysis in the 
2023 Proposal. In addition, the CFPB 
obtained updated data related to post- 
charge-off commission rates for 2021 
and 2022, and based on that data 
estimated that pre-charged-off collection 
costs were 80 percent of collection costs 
incurred by Y–14 issuers for those years. 
Figure 2a below shows the ratio of fee 
income to collection cost ratio for Y–14 
issuers, using the late fee income data 
and 80 percent of the collection costs 
contained in the Y–14 data, including 
the 14 more months of Y–14 data. 
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Figure 1: Ratio of late fee income to future collection costs 
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162 See part V for a description of the Y–14+ data. 163 One specialized issuer’s submissions were not 
provided on the same timeline and did not align 
with data from previous submissions, as such, those 

data are not used for the purpose of this analysis 
using the specialized issuer’s submissions. 

The CFPB has determined that these 
updated Y–14 data yield a ratio that is 
consistent with the determination that a 
$8 late fee safe harbor threshold would 
recover the average Larger Card Issuer’s 
pre-charge-off collection costs. As 
shown in Figure 2a above, the ratio has 
been above five for those additional 14 
months and above six for the last 11 
months. 

In addition, as discussed in part V, 
after issuing the 2023 Proposal, the 
CFPB obtained total collection costs and 
late fee income data from specialized 
issuers that are included in the Y–14+ 
data but do not report under the Y–14. 
The CFPB collected confidential 
quarterly data from the five specialized 
issuers that are included in the Y–14+ 
data for their consumer cards in all 
quarters in 2019 through 2022, split by 
whether the accounts in a given 
portfolio are general purpose or private 
label cards, through an information 

order pursuant to section 1022(c)(4) of 
the CFPA.162 Respondents were 
instructed to provide the amounts of 
non-interest expense in costs incurred 
to collect problem credits, defined as 
total collection cost for delinquent, 
recovery, and bankrupt accounts, and 
net late fee income. These definitions 
are identical to those provided in the Y– 
14 collection for collections expense 
and late fee income. Four issuers 
provided timely and verifiable 
collections costs and late fee income 
data, and those four issuers represented 
over one-third of late fee volume for the 
Y–14+ in 2022.163 

As the responses to the information 
order described above yielded quarterly 
data, the CFPB is not able to calculate 
the same ratio of late fee income to 
estimate pre-charge-off collection costs 
two-to-six months later for each 
portfolio as it did for the weighted 
average in Figure 1 above from the Y– 

14 data alone. To make use of the most 
widely available data from certain 
Larger Card Issuers but treat them 
consistently, the CFPB calculated a 
similar ratio but of a quarter’s total late 
fee income to the same quarter’s 
estimated pre-charge-off collection costs 
(where pre-charge-off costs are 
estimated to be 80 percent of the total 
collection costs) for each portfolio in the 
above information order or in the Y–14 
data with three months of non-zero 
collection costs reported for that 
quarter. Figure 2b below shows the 
market-wide weighted average of these 
ratios from 2019 to 2022, weighted by 
the number of accounts. This 
calculation also suggests that late fee 
incomes recently are so far above pre- 
charge-off collection costs (using 80 
percent of total collection costs) that a 
five-fold decrease in the safe harbor is 
reasonable. 
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Figure 2a: Ratio of late fee income to future pre-charge-off collection costs (Y-14) 
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164 In 2009, Congress passed the CARD Act. 
Among the CARD Act’s provisions was a 
requirement that the Board report every two years 
on the state of the consumer credit card market. 
With the passage of the CFPA in 2010, that 
requirement transferred to CFPB alongside broader 
responsibility for administering most of the CARD 
Act’s provisions. 

As discussed in part VI, the CFPB 
recognizes that the new $8 safe harbor 
amount will apply to approximately a 
dozen issuers for which the CFPB does 
not have total collections data and late 
fee revenue data. The CFPB has 
determined that it is appropriate to 
apply this new safe harbor amount to 
those issuers because they together with 
their affiliates have at least one million 
open credit card accounts which result 
in economies of scale similar to Y– 
14+issuers. Specifically, and based on 
the CFPB’s expertise and markets 
research, the CFPB expects that these 
issuers have similar mechanisms to 
more efficiently collect late payments 
and to do so at a lower cost than for 
Smaller Card Issuers, and thus would 
have similar pre-charge off collection 
costs to the Y–14+ issuers. Further, 
unlike Smaller Card Issuers, these 
Larger Card Issuers derive substantial 
revenue from credit card portfolios, and 
therefore, are more likely to have 
resources that would allow them to use 
the cost analysis provisions in 
§ 1026.52(b)(1)(i) to determine the late 
fee if the $8 safe harbor threshold 
amount fails to cover pre-charge off 
collections costs. 

Since the issuance of the proposal, the 
CFPB also obtained some additional 
data through an information order 
pursuant to section 1022(c)(4) of the 
CFPA as part of its statutorily required, 

bi-annual CARD Markets Report.164 In 
gathering the data for this report, one 
question related to the average monthly 
all-in cost of pre-charge-off collections. 
Based on these data, the average 
monthly all-in cost of pre-charge off 
collections related to the ‘‘delinquent 
inventory’’ was $18.61 for eight Larger 
Card Issuers in 2021 and $14.58 in 2022. 
These data ranged from a high of over 
$40 to a low of $2, but most were 
between $10 and $20. Although these 
data relate to pre-charge-off collection 
cost from the ‘‘delinquent inventory’’ of 
the month, the CFPB has determined 
they are not an accurate representation 
of pre-charge off collection costs for late 
payments because the data potentially 
exclude those consumers who pay 
almost immediately, and this is a 
significant number of consumers. In 12 
months of account-level Y–14 data (the 
second half of calendar year 2022 and 
the first half of 2023), most portfolios 
have 20–30 percent as many accounts 
with month-end delinquency noted than 
how many accounts saw late fees 
assessed. The CFPB would expect that 
the average pre-charge off collection 
costs per month-end delinquent account 
would be higher than the average pre- 

charge-off collection costs per late 
payment because late payments where 
consumers pay almost immediately are 
less costly to collect then those accounts 
with month-end delinquencies. 

In addition, as discussed above, an 
industry trade association commenter 
also provided information on costs for 
accounts that are at least 60 days late, 
which again is a subgroup of all late 
payment incidents. This trade 
association asserted that the average 
costs per delinquent account that is at 
least 60 days late is $46.30, including 
$33.00 in direct expenses, $9.00 in 
attributable expenses, and $4.30 in 
funding costs. The CFPB has 
determined that these cost data for 
delinquent accounts that are at least 60 
days late are not as relevant as the Y– 
14 data in understanding Larger Card 
Issuers’ average pre-charge-off collection 
costs with respect to all late payments, 
as opposed to a certain subset of late 
payments (i.e., at least 60 days late). The 
CFPB expects that accounts that are 
more than 60 days late likely represent 
a minority of late fee incidences but 
may generate most of the collection 
costs. In addition, the trade association’s 
cost data includes some costs that are 
not permitted to be considered under 
the cost analysis provisions in 
§ 1026.52(b)(1)(i). For example, current 
comment 52(b)(1)(i)–2.i provides that 
amounts that cannot be considered as 
costs incurred for purposes of 
§ 1026.52(b)(1)(i) are losses and 
associated costs (including the cost of 
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Figure 2b: Ratio of late fee income to pre-charge-off collection costs (Y-14+) 
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165 Late Fee Report, at 6. To gain further insights 
into how the average late fee compares to the 
disclosed maximum late fee in the agreements, the 
CFPB analyzed a 40 percent random subsample of 
tradelines of Y–14 data from 2019 to observe the 
incidence of late fees and the fee amounts assessed. 
The CFPB observed that the average late fees have 
been lower than the amounts in the card agreements 
for several reasons, including (1) some late fees did 
not occur within six months of an earlier late fee 
and thus are set at the lower safe harbor amount; 
and (2) some late fees reflect the current limitation 
in § 1026.52(b)(2)(i)(A) and related commentary that 
prohibits late fees from exceeding the minimum 
payment amount that is due. The CFPB also 
observed that some late fees are imposed but later 
reversed and that some late fees are charged to 
accounts that never make another payment. 

166 This conclusion is also consistent with 
subsequent data collected by the CFPB after 
issuance of the 2023 Proposal, which showed that 
the average late fee per incident for Y–14+ issuers 
in 2022 was $32. 

holding reserves against potential losses 
and the cost of funding delinquent 
accounts). The commenter also 
indicated that the direct expenses 
include post-charge-off collection costs, 
which this final rule makes explicitly 
clear are not included in the costs that 
are permitted to be considered for 
purposes of § 1026.52(b)(1)(i). Also, it is 
unclear whether the attributable 
expenses would be costs permitted to be 
considered for purposes of 
§ 1026.52(b)(1)(i) without knowing the 
facts and circumstances surrounding 
those expenses. 

The CFPB also notes that average late 
fees for Y–14+ issuers are lower than the 
disclosed maximum late fees. As 
discussed in part II.D, in 2020, the 
average late fee charged by issuers in the 
Y–14+ data was $31.165 Reasoning that 
the average late fees are lower than the 
current maximum safe harbor of $41 
and yet still generate late fee income 
that is again more than five times the 
ensuing (estimated) pre-charge-off 
collection costs since August 2021, the 
CFPB concludes that $8 is likely to 
recover the average Larger Card Issuer’s 
pre-charge-off collection costs.166 

The CFPB acknowledges that not all 
issuers in the Y–14+ data incur the 
average pre-charge-off collection costs. 
By using estimates of pre-charge-off 
collection costs per paid incident using 
the Y–14 data from September 2021 to 
August 2022 (consistent with the data 
used in the 2023 Proposal), the CFPB 
estimates that fewer than four of the 12 
card issuers in the Y–14 data have 
estimated pre-charge-off collection costs 
that are significantly higher than one- 
fifth of their late fee income. For these 
issuers, the proposed $8 safe harbor 
amount may not have been enough to 
fully recover estimated pre-charge-off 
collection costs, such that the benefits of 
using the cost analysis provisions may 

outweigh the administrative simplicity 
of using the safe harbor. 

This result is also consistent when the 
CFPB considers the additional data it 
obtained since the publication of the 
2023 Proposal, namely (1) using 14 
additional months of Y–14 data; (2) 
estimating the pre-charge-off costs are 
80 percent of the total collections costs 
in the Y–14 data; and (3) considering 
data submitted by the specialized card 
issuers in the Y–14+. 

By using estimates of pre-charge-off 
collection costs (80 percent of total 
collection costs) per paid incident using 
the Y–14+ data from calendar year 2022, 
the CFPB estimates that fewer than six 
of the 16 issuers with a continuous 
history of non-zero collection costs had 
estimated pre-charge-off collection costs 
that were significantly higher than one- 
fifth of their late fee income. For the 
remaining issuers, who represent less 
than 30 percent of accounts and around 
a fourth of late fee income in this set, 
the proposed $8 safe harbor amount 
may not have been enough to fully 
recover estimated pre-charge-off 
collection costs in 2022, such that the 
benefits of using the cost analysis 
provisions may outweigh the 
administrative simplicity of using the 
safe harbor. While both the data 
considered for the proposal and this 
more recent, supplementary data 
suggest that the $8 late fee safe harbor 
amount adopted in this final rule would 
cover pre-charge-off collection costs for 
most Y–14+ issuers in years resembling 
2022, the CFPB acknowledged in the 
2023 Proposal and continues to 
recognize that some Larger Card Issuers 
may not recover pre-charge off 
collection costs for all portfolios at all 
times under the lower safe harbor. The 
CFPB, however, notes that the safe 
harbor is discretionary, and these 
issuers can choose to determine the late 
fee amount using the cost analysis 
provisions in § 1026.52(b)(1)(i), rather 
than using the proposed $8 safe harbor 
amount, if $8 is insufficient to recover 
their pre-charge-off collection costs. 
Larger Card Issuers also may undertake 
efforts to reduce collection costs or use 
interest rates or other charges to recover 
some of the costs of collecting late 
payments. Building those costs into 
upfront rates would provide consumers 
greater understanding regarding the cost 
of using their credit card accounts. 

The CFPB notes that the CARD Act 
does not require the CFPB to establish 
a late fee safe harbor amount that covers 
the costs for all issuers or the entire 
costs of the omission or violation in all 
instances. Instead, TILA section 149(e) 
authorizes the CFPB to issue rules to 
provide, for any penalty fee or charge, 

a safe harbor amount that is presumed 
to be reasonable and proportional to the 
omission or violation to which the fee 
or charge relates. The CFPB is 
concerned that setting a higher safe 
harbor amount for late fees in order to 
cover the pre-charge-off collection costs 
of all Larger Card Issuers could result in 
an amount that exceeds the costs for 
most Larger Card Issuers. As discussed 
in part II.E the CFPB also is concerned 
that Larger Card Issuers may have a 
disincentive to charge a lower fee 
amount than the safe harbor amount, 
even if their average collection costs are 
less than the safe harbor amount, given 
the industry’s reliance on late fees as a 
source of revenue and that many 
consumers may not shop for credit cards 
based on the amount of the late fee. 

The CFPB notes that the analysis 
based on the Y–14 data discussed above 
does not consider any potential changes 
in consumer behavior in response to the 
change in the late fee safe harbor 
amount in this final rule for Larger Card 
Issuers. In particular, the discussion 
does not take into account the 
possibility that reduced late fees will 
lead to more late payments at Larger 
Card Issuers. However, the CFPB also 
expects that any increase in the 
frequency of late payments, if any, as a 
result of the reduced late fee safe harbor 
amount, would increase both fee income 
and collection costs at Larger Card 
Issuers. Even if more consumers pay late 
at Larger Card Issuers because of the 
decreased amount, the CFPB concludes 
that the increased number of late 
payments are unlikely to be more costly, 
on average, to administer and collect 
than the current number of late 
payments. Therefore, the CFPB expects 
that collection costs to Larger Card 
Issuers would not increase by more than 
fee income. Further, as discussed below, 
the CFPB’s analysis of Y–14 data and 
other information suggests that the 
proposed $8 safe harbor amount for the 
first and subsequent late payments 
would still have a deterrent effect on 
late payments. 

In addition, the CFPB has determined 
that the $8 late fee safe harbor provision 
in § 1026.52(b)(1)(ii) adopted as part of 
this final rule would continue to save 
costs for Larger Card Issuers that use the 
safe harbor. As discussed above, in 
considering the appropriate safe harbor 
amount for late fees, the CFPB is guided 
by the factors in TILA section 149(c), 
which provides that the CFPB can 
consider such other factors that the 
CFPB deems necessary or appropriate. 
The CFPB finds that it is both necessary 
and appropriate, when considering the 
portion of Larger Card Issuers’ pre- 
charge-off costs that a late fee safe 
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harbor amount would cover, to consider 
the benefits to Larger Card Issuers from 
use of the safe harbor, including 
compliance certainty, administrative 
simplicity, and reduced litigation risk. 
The CFPB also finds that for Larger Card 
Issuers, a late fee safe harbor amount of 
$8 for the first and subsequent late 
payments would cover the average 
Larger Card Issuers’ costs from late 
payments while providing those card 
issuers with compliance certainty and 
administrative simplicity and, therefore, 
reduce their compliance costs and 
burden. 

For the foregoing reasons, the CFPB 
determines that a late fee of $8 for the 
first and subsequent violations is 
appropriate to cover pre-charge-off 
collection costs for Larger Card Issuers 
on average while providing those 
issuers compliance certainty and 
administrative simplicity. 

Even if the CFPB were required to 
consider the statutory factors of costs, 
deterrence, and consumer conduct in 
setting the discretionary safe harbor 
amounts, the CFPB has determined that 
TILA section 149(e) does not require 
that the CFPB weigh all of the factors 
equally in determining what safe harbor 
amount is a reasonable proxy for the 
definition of a ‘‘reasonable and 
proportional’’ fee. In this regard, the 
CFPB has determined that the cost 
factor deserves the most weight of these 
factors in setting the precise late fee safe 
harbor amount because it is most closely 
correlated to the consequences to the 
issuer of a consumer’s late payment. In 
other words, costs are the best guide to 
what constitutes a ‘‘reasonable and 
proportional’’ fee. The CFPB has 
determined that the data described 
above allows the CFPB to quantify the 
pre-charge-off collection costs of Larger 
Card Issuers and set a late fee safe 
harbor amount that will allow the 
average Larger Card Issuer to recover its 
pre-charge-off collection costs. By 
contrast, the CFPB has determined that 
deterrence and consumer conduct— 
while important—are less determinative 
than costs in setting a precise late fee 
safe harbor amount. Not only are 
deterrence or consumer conduct harder 
to quantify, but the link between the late 
fee amount and deterrence or consumer 
conduct is more tenuous. For instance, 
as noted by consumer commenters on 
the 2023 Proposal, consumers indicated 
that there were various reasons why 
they incurred a late fee in the past, 
including (1) their mailed payment was 
not received by the card issuer by the 
due date because of slower postal 
service; (2) they paid on the due date 
but after the cut off time on the due 
date; (3) they forgot to pay on time 

because of vacations, medical issues, or 
family issues; or (4) they experienced 
cash flow issues because of unexpected 
expenses. Thus, while deterrence and 
consumer conduct can help corroborate 
a safe harbor amount set based on costs, 
the CFPB believes that the deterrence 
and consumer conduct factors could not 
justify a safe harbor amount that is 
disproportionate to costs. 

Nonetheless, while the CFPB has 
determined that deterrence or consumer 
conduct should not be the primary 
factors in deciding the precise late fee 
safe harbor amount for Larger Card 
Issuers, the CFPB has determined based 
on the analysis discussed below that the 
$8 late fee safe harbor amount will still 
have a deterrent effect on late payments, 
and that the $8 late fee safe harbor 
amount better reflects a consideration of 
consumer conduct than do the higher 
safe harbor amounts set by the Board. 

Deterrence. After careful 
consideration of the comments, the 
CFPB determines that the available 
evidence for Larger Card Issuers 
suggests that an $8 safe harbor amount 
will have a deterrent effect on late 
payments. The CFPB also determines 
that some cardholders may benefit from 
the $8 safe harbor threshold amount in 
terms of a greater ability to repay 
revolving debt, including some 
cardholders who may experience an 
increase in late payments under the 
lower safe harbor amount. The CFPB 
also notes that card issuers have 
methods other than higher late fees to 
deter late payment behavior and to 
facilitate timely payments. For example, 
card issuers may decrease the 
cardholder’s credit line, limit their 
earning or redemption of rewards, or 
impose penalty rates in certain 
circumstances. Card issuers also may 
offer automatic payment and provide 
notification within a certain number of 
days prior to the payment due date. The 
CFPB’s reasons for making these 
determinations, including its analysis of 
available evidence, are discussed below. 

As a threshold matter, the CFPB 
acknowledges, as it acknowledged in 
the 2023 Proposal, that a late fee of any 
dollar amount has some deterrent effect 
that is more than no late fee at all. Some 
of the comments received, as discussed 
above, support the CFPB’s 
determination by noting that a safe 
harbor late fee amount of $8 would have 
a lesser deterrent effect than the current 
amounts, rather than no deterrent effect. 
The CFPB also recognizes, as it 
recognized in the 2023 Proposal, that 
generally a lower late fee amount has 
less theoretical deterrence than a higher 
amount, though whether that will 
manifest in lower repayment rates in 

light of the other salient factors is 
uncertain. As such, the many comments 
asserting that a late fee amount of $8 
may result in a higher frequency of late 
payments, as discussed above, are 
consistent with the assumptions in the 
CFPB’s deterrence analysis. The CFPB 
rejects the notion, implicit in many 
comments opposing the $8 late fee 
amount, that consideration of deterrence 
necessitates, as a matter of law or 
policy, setting a safe harbor amount that 
will have the maximum theoretical 
deterrence effect. In addition, the CFPB 
recognizes, as it recognized in the 2023 
Proposal, that it does not have direct 
evidence concerning what consumers 
would do in response to a fee reduction 
similar to the one in this final rule. The 
CFPB notes, however, that the Y–14 
data and other information on which its 
deterrence analysis is based, as 
discussed below, have become available 
since the Board issued its 2010 Final 
Rule and constitute a far richer body of 
evidence than that on which the Board 
relied. It should be noted that by the 
same logic, those commenters 
expressing concern regarding the 
potential deterrence effect of a lower 
late fee likewise had no direct evidence 
to proffer in support. 

As discussed in the 2023 Proposal, for 
purposes of considering the deterrence 
effect of the $8 safe harbor amount, the 
CFPB analyzed available data from 
certain Larger Card Issuers to consider 
the extent to which lower late fees for 
both the first and subsequent late 
payments could potentially lessen 
deterrence. Specifically, in making its 
determination that the $8 safe harbor 
amount will still have a deterrent effect 
on late payments, the CFPB considered 
(1) a comparison of the $8 late payment 
safe harbor amount to minimum 
payment amounts on accounts in the Y– 
14 data; and (2) available empirical 
evidence on the effects of credit card 
late fees on the prevalence of late 
payments. The CFPB notes that whether 
a consumer is late in making a required 
payment depends in part on the 
consequences of paying late, including 
penalty fees for late payments and other 
consequences such as increased interest 
charges and potential credit reporting 
consequences (as discussed in part II.G 
and in more detail below). From the 
point of view of a rational consumer 
faced with the decision of whether to 
make a minimum balance payment on 
time or to put off the payment until 
later, the decision represents a tradeoff 
weighing the value to the consumer of 
retaining the money for longer against 
the total costs of paying late. For the 
median minimum payment amount of 
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167 For more information about the distribution of 
minimum payment amounts for late accounts in the 
Y–14 data, see Figure 5 and related discussion in 
the section-by-section analysis of § 1026.52(b)(2)(i). 

168 For purposes of the calculations of the 
distribution of the minimum payment amounts in 
the Y–14 data, the calculations do not include 
account-months where a late fee was charged but 
the minimum due was reported to be $0. 

169 Daniel Grodzicki, et al., Consumer Demand for 
Credit Card Services, Journal of Financial Services 

Research 63, 272–311 (2023), https://doi.org/ 
10.1007/s10693-022-00381-4. 

170 The Great Recession began in the fourth 
quarter of 2007 and ended in the second quarter of 
2009. See generally Nat’l Bureau of Econ. Res., 
Business Cycle Dating Committee Announcement 
(Sept. 20, 2010), https://www.nber.org/cycles/ 
sept2010.html. 

171 The CFPB observed in the Y–14 data that, 
consistent with the safe harbor provisions of the 
current rule, consumers who paid late again within 
the six months after a late payment paid higher late 
fees during those six months than they paid after 
the initial late fee. 

approximately $100 for accounts that 
paid late in the Y–14 data from October 
2021 through September 2022, the 
CFPB’s analysis found that the costs of 
paying late are quite steep both under 
current late payment fee amounts and 
under the $8 safe harbor amount.167 For 
example, a consumer who effectively 
borrows a minimum payment amount of 
$100 until the next due date (that is, 
who makes a payment one month late) 
and pays a $8 late fee would be 
incurring an effective APR of 96 
percent, even ignoring other 
consequences. In addition, a consumer 
who effectively borrows a minimum 
payment amount of $40 for 10 days 
(past due) and pays a $8 late fee would 
be incurring an effective APR of 730 
percent. As the median minimum due 
was $39 for all cardholders between 
October 2021 and September 2022 in 
the Y–14 data,168 and around half of late 
payers made a payment in less than 10 
days past the due date, the effective 
APR could be higher than 730 percent 
for some consumers. Based on that 
analysis, the CFPB determines that an 
$8 late fee safe harbor amount for Larger 
Card Issuers will still serve as a 
powerful deterrent to those consumers 
who pay attention to financial penalties. 

In addition to the analysis discussed 
above, the CFPB considered available 
empirical evidence on the effects of 
credit card late fees on the prevalence 
of late payments. In particular, the CFPB 
considered (1) a 2023 paper analyzing 
the effect of the reduction of late fee 
amounts that became effective as a 
result of the CARD Act in 2010; (2) 
analysis by the CFPB using Y–14 data of 
how the prevalence of late payments is 
affected by increases in late fee amounts 
during the six months following a 
violation; and (3) other empirical 
investigations into the correlates of late 
fee amounts and late fee incidence as 
discussed below. 

As discussed in the 2023 Proposal, in 
analyzing the available data, the CFPB 
notes a 2023 paper by Grodzicki et al., 
which contains an empirical analysis 
that concluded that a decrease in the 
late fee amount stemming from the 
Board’s 2010 Final Rule raised the 
likelihood of a cardholder paying 
late.169 The CFPB rejects the notion, 

advanced by one commenter, that it 
cherrypicked evidence to support its 
deterrence analysis, or even ignored 
evidence that may be viewed as 
conflicting with its conclusion. To the 
contrary, the CFPB recognizes that the 
2023 paper suggests that consumers may 
engage in more late payments when 
they are less costly to consumers. 
However, as noted in the 2023 Proposal, 
the CFPB does not consider this to be 
robust evidence that the $8 safe harbor 
late fee amount would not have a 
deterrent effect. As discussed in the 
2023 Proposal, the CFPB also notes that 
the paper focused on the late fee 
variations resulting from the limitations 
on penalty fee amounts in the Board’s 
2010 Final Rule and thus could be 
confounded by other market changes 
coinciding with the rule going into 
effect. In particular, the late fee 
provisions in the Board’s 2010 Final 
Rule were implemented in August 2010, 
as the U.S. economy was still dealing 
with the aftermath of the Great 
Recession,170 and thus it was difficult to 
attribute consumer finance statistical 
trends to particular events. Moreover, 
the Board’s 2010 Final Rule affected all 
consumers and all issuers, so there was 
no suitable control group of consumers 
that were charged the same amount of 
late fees before and after the 
implementation of the Board’s 2010 
Final Rule. Thus, the 2023 paper 
compared consumer behavior in the 
year before and the year after August 
2010, and the causal attribution of an 
increase in late payments to a reduction 
of the late fee amount is hard to prove 
due to the general economic uncertainty 
around that time. As discussed above, a 
credit union trade association took issue 
with the CFPB’s questioning the 2023 
paper’s findings based on the time 
period studied. The CFPB emphasizes 
that the chief problem with the study is 
that its authors could not convincingly 
distinguish the effects of the financial 
crisis and other regulatory reforms 
under the CARD Act from the effects of 
lowering late fees. The CFPB also notes 
that the 2023 paper relied on an older 
and smaller version of the Y–14 data 
than that on which the CFPB’s analysis 
is based. 

In developing the deterrence analysis, 
the CFPB also analyzed Y–14 data from 
2019, where the variation in late fees 
does not correspond to other big 

changes or differences that might 
plausibly affect late payment. As 
discussed above, the current rule sets a 
higher late fee safe harbor amount for 
instances where another late payment 
occurred over the course of the 
preceding six billing cycles. The CFPB 
conducted statistical analysis to 
investigate whether the lower late fee 
amount in month seven leads to a 
distinct rise in late payments (Y–14 
seventh-month analysis). Specifically, 
the CFPB estimated whether there is a 
discontinuous jump in late payments in 
the seventh month after the last late 
payment.171 This analysis focused on 
this potential jump to isolate the 
potential impact that the lower late fee 
that would apply in month seven might 
have on late payment rates, given that 
month seven is generally comparable to 
month six other than the lower late fee 
amount. In a random subsample from 
account-level data available in 2019 
from the Y–14 data, this statistical 
analysis did not support that the lower 
late fees in month seven have an effect 
on the late payment rate, at 
conventional confidence levels. In 
addition, as a separate observation, the 
CFPB observed that for consumers that 
incurred a higher fee for a late payment 
during the six months after the initial 
late payment, the payment of that higher 
late fee did not lead to a discernibly 
lower chance of late payment for a third 
time in the future than for those 
consumers whose second late fee was 
lower because they paid late seven or 
more months after their first late 
payment. 

The CFPB acknowledges that the 
variation in late payments in the Y–14 
seventh-month analysis discussed above 
is not the same as the changes that will 
result from this final rule. Nonetheless, 
the CFPB has determined that this 
evidence suggests the prevalence of late 
payments is not highly sensitive to the 
level of late fees at the current order of 
magnitude. 

As discussed in the 2023 Proposal, an 
advantage of the Y–14 seventh-month 
analysis is that it avoids confounding 
factors that often are found in other 
studies of late fees, including the 2023 
paper by Grodzicki et al., discussed 
above. Studies that compare behaviors 
of consumers facing higher or lower fees 
(if late) with consumers in a comparison 
group are often fraught with multiple 
confounding factors that may also vary 
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172 Nadia Massoud, et al., The Cost of Being Late? 
The Case of Credit Card Penalty Fees, 7 Journal of 
Financial Stability, at 49–59 (2011). 

173 Sumit Agarwal, et al., The Age of Reason: 
Financial Decisions Over the Life Cycle and 
Implications for Regulation, 2 Brookings Papers on 
Economic Activity, at 51–117 (2009). 174 See Agarwal et al., supra note 137. 

175 John Gathergood et al., ‘‘How Do Consumers 
Avoid Penalty Fees? Evidence From Credit Cards’’ 
(Dec. 11, 2019), https://papers.ssrn.com/sol3/ 
papers.cfm?abstract_id=2960004. 

across time periods, issuers, products, 
or consumer behavior in each group. 

The CFPB notes that the finding from 
the Y–14 seventh-month analysis 
described above is still contingent upon 
the fact that some consumers 
understand that their issuers charge 
lower late fees starting the seventh 
month after an initial violation. The 
CFPB recognizes that the higher late fees 
for subsequent late payments within the 
next six billing cycles might be more of 
a deterrent if consumers understood 
them better in 2022 than they did in 
2019, but the CFPB has no evidence to 
indicate that is the case. However, as 
discussed in the 2023 Proposal, the 
CFPB’s analysis is not dependent on all 
issuers charging the lower late fee safe 
harbor amount more than six months 
after a late payment nor the higher late 
fee safe harbor amount within the six 
billing cycles. As long as some card 
issuers made use of the higher safe 
harbor, as the analysis described above 
shows that they did, the CFPB should 
still have been able to detect an increase 
in the deterrent effect of their fee 
structure. 

The CFPB also notes that because the 
Y–14 seventh-month analysis discussed 
above focused on a potential discrete 
jump in late payments more than six 
months after a preceding late payment, 
it also allowed for late payments to 
trend down as more time passed after a 
late payment. As described above, the 
CFPB did not see the lower late fee 
amount that could be charged in month 
seven change this downward trend. 

The CFPB also determines that other 
publicly available studies on late fees 
suggest that the $8 safe harbor amount 
will still have a deterrent effect on late 
payments. As discussed in the 2023 
Proposal, empirical investigations into 
the correlates of late fee amounts 172 and 
late fee incidence 173 have noted that 
late fee payment can often be avoided 
by small and relatively costless changes 
in behavior. This suggests that the lower 
$8 late fee safe harbor amount will still 
be higher than the costs of making a 
timely payment. Further, the CFPB 
determines that the triggers that make 
cardholders avoid the current prevailing 
late fees—including notices provided by 
card issuers—also will make 
cardholders avoid a $8 late fee. 

With respect to other publicly 
available studies, the CFPB notes (as it 
did in the 2023 Proposal) that the 

Board—in support of setting higher late 
fee safe harbor amounts for violations 
that occur in the following six billing 
cycles after a late payment—pointed in 
its 2010 Final Rule to a 2008 study by 
Agarwal et al. of four million credit card 
statements. That study found that a 
consumer who incurs a late payment fee 
is 40 percent less likely to incur a late 
payment fee during the next month, 
although this effect depreciates 
approximately 10 percent each 
month.174 As noted above, one credit 
union trade association commenter 
criticized the CFPB for not taking the 
2008 study into account in its 
deterrence analysis. However, as 
discussed in the 2023 Proposal, the 
CFPB in fact consulted the last available 
revision of the cited working paper by 
Agarwal et al., from 2013. Based on that 
analysis, the CFPB determines that the 
study is of limited relevance as to 
whether the late fee amount impacts late 
payment incidence, for two reasons. 
First, the study considers the months 
following any late fee and compares 
them to months with no recent late 
payment. That comparison is not the 
same as comparing to months in which 
a payment was late, but a lower late fee 
(or even a $0 late fee) was charged. 
Second, even if the study had compared 
to months in which a payment was 
missed but no late fee was charged, that 
comparison still would not be relevant 
to this final rule, in that this final rule 
reduces the safe harbor amount to $8; it 
does not completely eliminate the late 
fee. 

In addition, the CFPB notes that the 
Y–14 seventh-month analysis discussed 
above shows that in the surrounding 
months reoffending rates trend down 
with each month after the last late 
payment. That seventh-month analysis, 
however, did not show a jump in late 
payment rates in month seven after the 
last late fee, which suggests that the 
higher late fee amount during the prior 
six months is not contributing to this 
downward trend. The CFPB also notes 
that the 2013 study by Agarwal et al. did 
not separate the effects of the late fee 
itself from other possible consequences 
of a late payment, such as additional 
finance charges, a lost grace period, 
penalty rates, and reporting of the late 
payment to a credit bureau, which could 
affect the consumer’s credit score. Given 
these other consequences of a late 
payment as discussed in more detail 
below and in part II.G, it is not clear that 
the lower late fee safe harbor amount 
would meaningfully affect the decreased 
chance that consumers will pay late 
again after an initial late payment in 

ways similar to those established in this 
2013 study. 

As discussed in the 2023 Proposal, in 
adopting the safe harbor amounts in its 
2010 Final Rule, the Board also 
considered the limitations that the 
United Kingdom’s OFT placed on credit 
card default charges in 2006. The CFPB 
notes that it is not aware of evidence 
suggesting that the £12 ($21 on April 5, 
2006, $13.40 in November 2022) limit 
the OFT imposed on default charges 
(including late fees) in 2006 
meaningfully increased late payments in 
the United Kingdom (U.K.). The OFT 
ruled on April 5, 2006, that it would 
presume default charges higher than £12 
unfair and challenge the company 
unless exceptional business factors 
drove the decision for the company to 
charge higher fees. As fees were 
routinely as high as £25 ($43.75 on 
April 5, 2006) until that spring, this 
episode is the closest to what the CFPB 
would foresee as the outcome to its 
proposal: a salient reduction in late fees 
impacting a large portion of the 
marketplace at once, letting both issuers 
and cardholders learn and adapt to the 
lower later fees. As such, the CFPB has 
taken it into account in its deterrence 
analysis. 

As discussed above, two academic 
commenters suggested that the CFPB 
consider for purposes of its deterrence 
analysis a study by John Gathergood et 
al.175 The CFPB agrees that the study 
merits consideration and thus has taken 
it into account in developing this final 
rule. Using U.K. data, that study found 
that the occurrence of late fees incurred 
by consumers on credit card accounts 
are front-loaded, peaking in the first 
month of card life and declining sharply 
over the following months. Specifically, 
one of the commenters noted the study’s 
finding that the share of credit card 
accounts incurring late payment fees in 
the study’s sample fell from 6 percent in 
the first month to 2.5 percent by the 
23rd month, mainly because the 
payment of an initial late fee prompted 
consumers to set up automatic 
payments. The CFPB notes that, 
arguably, this work proves again that 
many missed payments are often 
mistakes that can be easily avoided 
through a number of means, including 
autopay. Even if issuers see no cheaper 
way to effectively promote autopay than 
through the imposition of late fees, that 
is no reason for issuers to keep the 
revenue from late fees above cost or 
even to cross-subsidize other 
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176 The Van Westendorp Price Sensitivity Meter 
is a comprehensive, multi-question survey model 
that indirectly measures potential buyers’ 
willingness to pay. Instead of asking potential 
buyers to identify a single price point, the Van 
Westendorp model helps assess willingness across 
a range of prices. See Rebecca Shaddix, How To 
Price Your Product: A Guide To The Van 

Westendorp Pricing Model, Forbes (June 22, 2020), 
at: https://www.forbes.com/sites/rebeccasadwick/ 
2020/06/22/how-to-price-products/ 
?sh=4cbfd2055c75. 

cardholders through the imposition of 
late fees. Considering the fact that U.S. 
late payment rates are higher than the 
cited 2.5 percent for cards older than 
two years in the U.K., the CFPB is not 
convinced that charging late fees is even 
an effective way to promote autopay in 
the current American context. 

Some industry commenters submitted 
additional data on deterrence in 
response to the CFPB’s request for 
additional data. The CFPB appreciates 
these submissions but does not find the 
data persuasive. In particular, one large 
industry trade association submitted the 
results from a survey of 2,000 
consumers it conducted for the purpose 
of identifying the fee point at which 
consumers would likely be deterred 
from paying their credit card bills late. 
The commenter reported that, among 
other things, the survey found that late 
fees are more effective in motivating 
consumers to pay bills on time than 
negative credit score impacts. Almost 
half of consumers (46 percent) said that 
avoiding late fees was the most 
important reason to pay credit card bills 
on time, and 30 percent said that doing 
the responsible thing was the most 
important reason to pay on time. Only 
15 percent said that concerns about 
credit ratings was the most important 
reason to pay on time. This commenter 
further reported that the survey found 
that the CFPB’s proposed $8 safe harbor 
would not motivate many consumers to 
pay their credit card bills on time. In the 
survey, more than 4 in 5 consumers (83 
percent) said that a $10 late fee would 
be insufficient to deter them from 
paying a credit card bill late. Only 6 
percent of respondents said that a fee of 
$10 would have a deterrent effect. For 
those who have paid a late fee in the 
past year, the deterrence effect of a $10 
fee is even lower: only 4.3 percent said 
that such a fee would deter them from 
paying late. 

The CFPB notes that the submitted 
survey asked consumers about the 
primary reason they avoid a late fee. As 
such, it is consistent with current fees 
being excessive that 46 percent of 
consumers pay on time primarily to 
avoid late fees, while only 30 percent 
would do so to do the responsible thing. 
The posed question does not shed light 
on whether concerns about a credit 
rating or the other listed reasons (or 
other reasons not even listed) in 
combination with a $8 late fee would be 
sufficient for most consumers not to 
breach a contract. It is unclear from the 
results submitted whether the amount of 
the hypothetical late fee was meant or 
understood to be considered in isolation 
or alongside the other consequences of 
a missed payment. For example, did 

respondents say that a $10 fee would 
not deter them because they thought 
that the fee would be the only 
consequence of a missed payment? 
Would respondents have said something 
else had they known (and understood) 
the loss of the grace period or larger 
interest payments? The survey results 
leave these questions unanswered. 

Although the survey did ask 
respondents if they would be deterred 
by a late fee amount below $5, $10, and 
$15, the reported ‘‘yes’’ response rates 
in the single digits are missing crucial 
context—specifically, whether the 
respondents would indeed have said 
they would be deterred by late fee 
amounts close to $30 and $41. The 
survey is hypothetical. In practice, the 
vast majority of cardholders pay on time 
in the vast majority of months. The 
survey results submitted to the CFPB do 
not show whether respondents, within 
the hypothetical world posited by the 
survey, indicated whether $30 is at or 
near the price point at which they 
would be deterred from making a late 
payment. In other words, the results 
reveal nothing about the extent to which 
a $30 late fee determines consumers’ 
payment behavior in the real world. 

An additional reason why the survey 
is of limited value is that, based on the 
results provided to the CFPB, the survey 
seems to have posited a hypothetical 
world in which it is assumed that 
respondents had the money to pay the 
bill and were aware of the due date. In 
practice, consumer commenters 
indicated that they pay late for a variety 
of reasons, including (1) their mailed 
payment was not received by the card 
issuer by the due date because of slower 
postal service; (2) they paid on the due 
date but after the cut off time on the due 
date; (3) they forgot to pay on time 
because of vacations, medical issues, or 
family issues; or (4) they experienced 
cash flow issues because of unexpected 
expenses, such as an illness. To the 
extent consumers are late in paying 
because of mail delivery issues, they are 
inattentive to their account, or they are 
so cash-constrained that they are unable 
to make a minimum payment, the 
amount of the late fee may have little 
effect on whether they pay late. 

Further, the appendix to the comment 
letter mentions that the contractor used 
the Van Westendorp’s Price Sensitivity 
Meter 176 to ‘‘identify the fee point at 

which consumers would likely be 
deterred from paying their credit card 
bills late,’’ indicating the commenter 
gathered much more data about 
purported demand for late fees than the 
data related to just three price points 
that it chose to share. That type of data 
might be useful, given that a careful 
consideration of deterrence needs to 
trade off additional deterrence against 
other cost and benefits of higher fees. It 
is crucial to know whether deterrence 
would be meaningfully higher at $20, or 
maybe $50, in order to consider whether 
that higher deterrence is indeed worth 
the harm to consumers from those 
higher fee amounts. The survey 
responses that the commenter chose to 
share prove that there is not 
meaningfully more deterrence at $15 
than at $5, but nothing about the 
comparative deterrent effect of $30 or 
$41. This final rule maintains the stance 
of the 2023 Proposal that late fee 
amounts can have some deterrent effect, 
and higher amounts have more, but a 
$30 or $40 late fee amount would not 
be sufficiently more of a deterrent than 
an $8 late fee amount to justify late fees 
far above cost, especially given the other 
negative consequences of a late 
payment. The final rule further 
maintains the stance, as supported by 
consumer commenters, that many late 
payments are due to reasons that would 
not be responsive to any level of 
deterrent. 

A regulatory advocacy group 
commenter submitted data from its 
recent poll of approximately 1,100 
consumers regarding credit card late 
fees. The commenter reported the poll 
shows that by a 21-point margin, 
respondents believe that a decrease in 
the penalty will result in more people 
making late payments. Further, 53 
percent of those surveyed believe they 
will be more likely to make late 
payments on their credit cards if the late 
payment penalty is reduced from $30 to 
$8. A large trade association commenter 
cited the same poll results as direct 
evidence of what consumers would do 
in response to a reduction in late fee 
amounts similar to the one proposed. 

The CFPB acknowledges that the 
direction of the response to a fee change 
in these results seems correct, and that 
such a reaction has never really been in 
doubt in the CFPB’s development of this 
final rule. Lower fee amounts would be 
less deterrent than higher fee amounts, 
but this observation provides scant 
evidence to help the CFPB ensure that 
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177 The CFPB also notes that the benefits need not 
be restricted to the alternative use of funds, such 
as the opportunity cost of investing the minimum 
payment due for a short time. Rather, they also 
include the cognitive and other costs of initiating 
other transactions in advance of the due date in 
such a way as to ensure that the consumer has 
available funds at the last possible moment at 
which they can initiate a payment that the issuer 
would accept as timely. 

178 As discussed in part III.B, some consumers 
commenting on the 2023 Proposal stated that they 
had incurred late fees because (1) their mailed 
payment was not received by the card issuer by the 
due date because of slower postal service; (2) they 
paid on the due date but after the cut off time on 
the due date; or (3) they forgot to pay on time 
because of vacations, medical issues, or family 
issues. 

179 Supra note 169. 
180 Although the paper found that lower late fees 

may cause subprime cardholders to pay late more 
often, it also found that lower late fees may cause 
subprime cardholders to make a larger payment 
when they ultimately make the payment. This 
paper explained that this latter effect on subprime 
cardholders might result from the lower late fee 
amount lessening the need for subprime 
cardholders to focus on avoiding late fees and 
instead allowing some subprime cardholders to 
start to pay more attention to the high cost of their 
revolving debt. 

181 As discussed in part V, the Y–14+ data that 
the CFPB considered in developing the proposal 
and this final rule include data from specialized 
card issuers. Those issuers make up a majority of 
subprime credit card balances. 

182 Even if lower late fees would decrease losses 
from delinquencies, issuers may still prefer higher 
late fees to maximize profits. As current late fee 
levels generally produce profits to issuers on the 
average late payment, the CFPB does not take the 
prevalence of high fees as strong evidence that 
lower fees would raise issuers’ losses from 
delinquency. Even if lowering late fee amounts 
reduced delinquency, doing so might not be in 
issuers’ interest: A $1 reduction in the late fee 
amount might decrease delinquency losses by less 
than $1 per incident, and thus lower profits. 

late fees are reasonable and 
proportional, as guided by the factors of 
deterrence, cost, and consumer conduct. 
The CFPB also finds that responses to 
questions posed to consumers about 
hypothetical late payment amounts are 
less informative than are the effects of 
late payment fees that consumers 
actually incur, such as those studied in 
the seventh-month analysis of certain 
Larger Card Issuers’ Y–14 data 
discussed above. 

In addition, a bank commenter 
asserted that it has consistently found 
that late fee assessments under the 
current safe harbor amounts reduce the 
incidents of recurring delinquencies and 
submitted its own data in support of the 
statement. According to the commenter, 
between 2019 and 2021, 43 percent of 
its 30-day delinquent cardholders did 
not subsequently enter a 60-day 
delinquency after incurring a late fee. 
Furthermore, over the same time period, 
48 percent of 60-day its delinquent 
cardholders who were assessed two late 
fees did not enter a 90-day delinquency 
status. 

The CFPB notes that the disclosed 
information does not show the effects of 
charging a late fee, let alone the effects 
of charging the $41 current safe harbor 
amount, against the counterfactual of 
charging an $8 safe harbor amount. The 
fact that a decreasing share of late 
payers are delinquent for one, two, or 
three months is fully consistent with the 
CFPB’s understanding of consumer 
behavior in this market and with the 
CFPB’s analysis of the effects of late fee 
charges and other consequences of late 
payments, as discussed herein. The 
commenter did not formulate how many 
more cardholders would be delinquent 
for 30, 60, and 90 days or more if no late 
fee were charged or if a $8 late fee were 
assessed after a late payment. 

As discussed above, one credit union 
trade association asserted that the CFPB 
failed to present in the 2023 Proposal an 
analysis of the tradeoff between late fees 
and late payments. This commenter 
asserted that a consumer is deterred 
from being late on a payment if the late 
fee is greater than the net benefit of 
missing the payment. Similarly, one 
credit union commenter expressed 
concern that if the late fee amount is set 
too low, consumers are more likely to 
pay the fee without considering the 
long-term consequence of lowering their 
credit scores, higher borrowing costs, 
reduced ability to access credit, and 
ultimately less disposable income. 
Many other industry commenters 
expressed similar concerns. In response, 
the CFPB notes that calculating 
consumers would trade off the total 
costs of a missed payment against the 

full array of benefits of missing the 
deadline on minimum payments. The 
CFPB notes, however, that the total 
costs of a late payment are higher than 
just the late fee, as the 2023 Proposal 
and this final rule have enumerated.177 
In addition, in practice, many late 
payments are due to circumstances 
beyond consumers’ control. 

Also, as discussed above, several 
commenters posited that because $8 is 
roughly comparable to the price of 
common items such as a cup of coffee 
or movie ticket, more consumers may 
view that amount as a reasonable price 
to pay in exchange for postponing 
making their credit card payments. The 
CFPB reiterates that some late payments 
are the result of circumstances beyond 
consumers’ control.178 Moreover, the 
CFPB notes that some consumers pay 
late simply because they do not have 
enough funds to pay the minimum 
payment. As noted in part III.B, some 
consumer commenters indicated that 
they have limited income and that even 
a small late fee can impact their tight 
budget. For consumers in these 
circumstances, a $30 late fee is simply 
adding to the unpayable debt amount. 

For the reasons discussed above, the 
CFPB finds that the available evidence 
and the CFPB’s study of the Y–14 data 
of certain Larger Card Issuers indicate 
that the $8 safe harbor amount for the 
first and subsequent late payments will 
still have a deterrent effect on late 
payments, although that effect may be 
lessened to some extent, and other 
factors may be more relevant (or may 
become more relevant) toward creating 
deterrence. 

In addition, for the reasons discussed 
herein, the CFPB determines that some 
consumers may benefit from the $8 safe 
harbor threshold amount, including 
some consumers who may experience 
an increase in late payments under the 
lower safe harbor amount. With respect 
to those consumers, the CFPB notes, as 
it did in the 2023 Proposal, that for the 
more constrained cardholders, like 

subprime borrowers, who pay a 
disproportionate proportion of late fees, 
the current, higher late fee may be 
impacting cardholder repayment 
conduct—i.e., the higher late fee amount 
could have gone toward a payment on 
the account. As discussed in part IX, the 
CFPB estimates that reducing the safe 
harbor for late fees to $8 for Larger Card 
Issuers will likely reduce late fee 
revenue by billions of dollars. This 
expected savings will benefit 
consumers. The money saved by 
cardholders on late fees may go toward 
repayment. As discussed in the 2023 
Proposal, the 2023 paper by Grodzicki et 
al.,179 described above, with all the 
caveats noted there, found such a 
pattern for subprime cardholders: A 
decrease in late fees after the 
implementation of the CARD Act 
increased borrowing for prime 
borrowers but triggered repayment for 
subprime cardholders.180 If this 
prediction holds true for the late fee safe 
harbor amount in this final rule, it 
would imply that lowering late fees may 
provide some benefits to subprime 
consumers in terms of a greater ability 
to repay revolving debt.181 This effect 
might also lower issuers’ losses from 
delinquencies, as it could subsequently 
reduce the likelihood and the severity of 
default in the population most prone to 
default.182 

The CFPB rejects the notion, as one 
commenter asserted, that potential 
benefits to the vast majority of 
consumers (including subprime 
consumers) who obtain credit cards 
through larger issuers are irrelevant to 
the analysis because those benefits are 
not among the specific statutory factors 
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183 CFPB, The Consumer Credit Card Market, at 
174–176 (Dec. 2017) (2017 Report), https://
files.consumerfinance.gov/f/documents/cfpb_
consumer-credit-card-market-report_2017.pdf. 

184 2013 Report, at 68. 
185 These categories are not mutually exclusive. 

2023 Report, at 131–132. 
186 Id. at 131. 187 75 FR 37526 at 37534. 

for determining an appropriate safe 
harbor amount for penalty fees. As 
discussed above, while the factors in 
TILA section 149(c) are not strictly 
controlling, that statutory provision 
includes such other factors that the 
CFPB deems necessary or appropriate. 
In its analysis of the Y–14 data, the 
CFPB finds that the combined beneficial 
effects for consumers are an appropriate 
consideration for this rulemaking. The 
CFPB also finds that a late fee safe 
harbor amount of $8 for the first and 
subsequent late payments strikes the 
appropriate balance of deterrence 
considerations and considerations of 
those beneficial effects. 

In addition, as discussed in the 2023 
Proposal, the CFPB notes that card 
issuers have available methods and 
tools other than charging higher late fees 
to deter late payment behavior, and 
thereby minimize the potential 
frequency and cost to card issuers of late 
payments. In particular, as discussed in 
part II.G, for cardholders who typically 
pay their balance in full every month 
(so-called transactors), a late fee is in 
addition to new interest incurred for 
carrying or revolving a balance. For 
these consumers, who do not roll over 
a balance in the month before or after 
a late fee is assessed, the loss of a grace 
period and coinciding interest charges 
may pose a similar or even greater 
deterrent effect than the late fee itself. 
For some consumers, card issuers may 
also report the late payment to a credit 
bureau, which could affect the 
consumers’ credit scores. The CFPB 
notes that since the Board’s 2010 Final 
Rule went into effect, many credit card 
issuers, financial institutions, and third 
parties have begun providing free credit 
scores to consumers.183 Access to real- 
time changes in consumers’ credit 
scores have likely increased their 
awareness of any decline related to late 
payments, contrary to some 
commenters’ assertions that consumers 
do not think about such things. Thus, 
the deterrent effect of any negative 
credit score impact is likely greater than 
in 2011—and the potential impact 
encourages payment within one billing 
cycle of the due date without the 
imposition of additional financial 
penalties. 

Further, as noted, card issuers may 
decrease the consumer’s credit line, 
limit the cardholder’s earning or 
redemption of rewards, or impose 
penalty rates in certain circumstances— 
all of which can have a deterrent effect. 

For example, if a consumer does not 
make the required payment by the due 
date, § 1026.55(b)(3) permits a card 
issuer to take actions to reprice new 
transactions on the account according to 
a penalty rate in certain circumstances. 
After 60 days, § 1026.55(b)(4) permits 
issuers to take steps to reprice the entire 
outstanding balance on the account 
according to a penalty rate in certain 
circumstances. 

As discussed above, several 
commenters expressed concerns about 
the negative consequences that 
consumers may incur—including higher 
APRs and lower credit scores—if a 
lower late fee safe harbor amount results 
in an increase in late payments. Further, 
as noted in the 2023 Proposal, card 
issuers have non-punitive methods to 
facilitate timely payments, including, 
for example, automatic payment and 
notification within a certain number of 
days (e.g., five days) prior to the due 
date that the payment is coming due. 
Both the availability and adoption of 
these methods have increased since the 
Board issued its 2010 Final Rule. In 
2013, issuers tracking the number of 
consumers making payments online 
reported that an average of 38 percent of 
consumers made at least one non- 
automatic payment online or through 
automatic payment; 184 in 2022, 61 
percent of active accounts made at least 
one non-automatic online payment 
online in the last cycle of the year, and 
20 percent of accounts made at least one 
automatic payment in the last cycle of 
the year.185 Even in the past few years, 
digital enrollment has grown, with 76 
percent of active accounts enrolled in an 
issuer’s online portal in 2022 (a 3 
percentage point increase from 2017), 76 
percent enrolled in a mobile app (a 25 
percentage point increase from 2017), 
and 67 percent receiving only e- 
statements (a 23 percentage point 
increase from 2017).186 

The CFPB expects that these other 
methods, and the negative consequences 
resulting from missed payments, will 
decrease the likelihood of late payments 
not only in cases where card issuers 
consider the deterrent effects of lower 
late fees to be insufficient, but for other 
reasons as well. As discussed above, 
Larger Card Issuers also may offset lost 
revenue from lower late fees by 
increasing interest rates, which would 
indirectly make late payments more 
costly than without this response. Also, 
issuers may have less ability to charge 
consumers higher late fees to maximize 

profits and thus may be more inclined 
to take other, more efficient steps to 
deter late payments, including 
providing timely reminders of an 
upcoming due date, well-chosen due 
dates aligned with cardholders’ cash 
flow, and encouraging automatic 
payments. 

Some industry commenters, as 
discussed above, expressed concern that 
a late fee safe harbor amount of $8, due 
to its diminished deterrence effect, 
would make it difficult for card issuers 
to identify riskier consumers and 
manage for that risk, and thus result in 
higher costs to card issuers. The CFPB 
finds these concerns unwarranted. As 
discussed above, the CFPB determines 
that the $8 safe harbor will cover pre- 
charge-off collection costs for the 
average Larger Card Issuer. As also 
discussed above, the CFPB determines 
that this result is the approach most 
consistent with the CARD Act’s 
requirements and purpose. To manage 
credit risk and post-charge-off collection 
costs resulting therefrom, card issuers 
can continue to customize rates using 
risk based-pricing, and to adjust those 
rates and apply penalty rates— 
consistent with limitations in the CARD 
Act as implemented in Regulation Z— 
if they indeed learn something from 
consumers’ delinquency. 

The CFPB also declines to look to 
proxies, as one commenter suggested, 
such as returned-check penalties under 
State laws, late fees charged on utility 
bills, and student loan late fees. The 
CFPB notes that those violations do not 
trigger financial consequences, such as 
a missed grace period or a month’s 
worth of interest on the balance and 
new purchases that otherwise would not 
have applied. As such, the penalty fees 
for those violations are inapt proxies for 
purposes of the CFPB’s deterrence 
analysis. 

Consumer conduct. Based on the 
available evidence and careful 
consideration of the comments, with 
respect to the late fee safe harbor 
threshold amount for Larger Card 
Issuers, the CFPB determines that an $8 
late fee safe harbor amount for the first 
and subsequent late payments for Larger 
Card Issuers better reflects a 
consideration of the Y–14 data related to 
consumer conduct than do the higher 
amounts set by the Board. The CFPB is 
aware that the Board noted in the 2010 
Final Rule noted that ‘‘consumers who 
pay late multiple times over a six-month 
period generally present a significantly 
greater credit risk than consumers who 
pay late a single time.’’ 187 The CFPB is 
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also aware that the Board further noted 
that ‘‘when evaluating the conduct of 
consumers . . . it is consistent with 
other provisions of the Credit Card Act 
to distinguish between those who repeat 
that conduct during the next six billing 
cycles and those who do not.’’ 188 
However, as discussed in the 2023 
Proposal, the CFPB’s analysis of the Y– 
14 data and other relevant information 
indicates that it not clear that multiple 
violations during a relatively short 
period are associated with increased 
credit risk and thus reflect a more 
serious consumer violation. Based on 
the account-level Y–14 data from 
October 2021 to September 2022 from 
certain Larger Card Issuers, the CFPB 
estimates that only 13.6 percent of 
accounts incurred a late fee and then no 
additional payments were made on that 
account. In addition, based on Y–14 
data, for accounts that incurred a late 
fee, the CFPB estimates that a third of 
accounts paid the amount due within 
five days of the payment due date, half 
the accounts paid the amount due 
within 15 days of the payment due date, 
and three out of five accounts paid the 
amount due within 30 days of the 
payment due date. 

In addition, as discussed in the 2023 
Proposal, the CFPB understands that the 
Metro 2 reporting format used by the 
industry for reporting information to 
credit bureaus does not consider a 
payment to be late if it is made within 
30 days of the due date. Thus, for risk 
management purposes, the industry 
itself does not appear to consider the 
consumer’s conduct in paying late to be 
a serious form of consumer conduct 
until the consumer is 30 or more days 
late. As discussed above, the CFPB 
estimates that a majority of accounts 
become current before card issuers even 
consider the consumer late for credit 
reporting purposes. 

An academic commenter, as 
discussed above, stated that the CFPB’s 
analysis does nothing to address the 
reality that multiple late payments 
demonstrate an increased credit risk and 
reflect a more serious violation of the 
account terms—even if those payments 
occur before the account would be 
reported as late under credit reporting 
guidelines. The CFPB does not accept 
the notion that a late fee safe harbor 
amount should reflect a more expansive 
idea of what constitutes an increased 
credit risk or serious violation than does 
the credit reporting format that the 
credit card industry has adopted. The 
CFPB further notes that, for the subset 
of consumers who do make their credit 
card payment 30 or more days late, the 

consequences of being reported to a 
credit bureau are potentially quite 
costly. In this respect, reporting late 
payments to the credit bureaus is just 
one of the several other tools and 
methods that card issuers can employ to 
address the conduct of late-paying 
consumers. 

Further, the CFPB has determined 
that permitting risk-based pricing in 
setting the amount of a late fee is 
generally inconsistent with the CARD 
Act’s requirement that late fees be 
reasonable and proportional to the cost 
of the omission or violation. This type 
of pricing would enable issuers to set 
late fee amounts based on estimation of 
risk among groups of consumers, as 
compared with the statutory 
requirement that late fees be based on 
the actual violation, rather than the 
potential risk of consumers. Moreover, 
the safe harbor is a discretionary 
amount that is presumptively 
reasonable and proportional, and use of 
risk-based pricing could result in a 
higher late fee amount than the cost of 
the omission or violation for many 
Larger Card Issuers. Further, the CFPB 
disagrees that this pricing is necessary 
to manage the risk presented by 
consumers who pay late more than once 
within the next six billing cycles. As a 
basic matter, bona fide late fees are 
excluded from the definition of finance 
charge in Regulation Z and thus are not 
reflected in TILA’s cost of credit. It is 
difficult to square why a fee that is not 
considered a price component for all 
other purposes under TILA and 
Regulation Z should be treated as one 
for purposes of risk management. 
Indeed, as discussed in the 2023 
Proposal, increasing the APR is among 
the methods other than late fees that 
card issuers have to address credit risk. 
Specifically, card issuers that charge an 
interest rate are permitted by 
§ 1026.55(b)(3) to reprice new 
transactions on the account according to 
a penalty rate in certain circumstances. 
In addition, after 60 days, 
§ 1026.55(b)(4) permits these issuers to 
take actions to reprice the entire 
outstanding balance on the account 
according to a penalty rate in certain 
circumstances. In addition, card issuers 
may take steps to reduce a cardholder’s 
credit line. 

The CFPB recognizes that a special 
rule in § 1026.52(b)(1)(ii)(C), as 
discussed below in the section-by- 
section analysis of that provision, 
permits card issuers to impose a late fee 
that does not exceed 3 percent of the 
delinquent balance on a charge card 
account that requires payment of 
outstanding balances in full at the end 
of each billing cycle, when a charge card 

issuer has not received the required 
payment for two or more consecutive 
billing cycles. As the Board noted in the 
2010 Final Rule, this provision is 
intended to provide charge card issuers 
with more flexibility to charge higher 
late fees and thereby manage credit risk 
when an account becomes seriously 
delinquent, because charge card issuers 
do not apply an APR to the account 
balance and therefore cannot respond to 
serious delinquencies by increasing that 
rate. Thus, the Board acknowledged in 
its rationale for adopting this special 
rule that for most card issuers, 
increasing the rate is an appropriate tool 
for managing the risk resulting from 
seriously delinquent accounts. As 
discussed below, the CFPB is not 
substantively amending the current safe 
harbor set forth in § 1026.52(b)(1)(ii)(C). 
The CFPB recognizes that card issuers 
do not charge interest on charge card 
accounts, and thus would not be able to 
use the interest rate charged on the 
account to manage credit risk. 

As discussed in the 2023 Proposal, in 
considering consumer conduct, the 
CFPB also recognizes that some 
consumers may pay late chronically but 
otherwise make a payment within 30 
days for a number of reasons, including 
cash flow issues, that do not necessarily 
indicate that they are at significant risk 
of defaulting on the credit. For example, 
consumers may make a credit card 
payment after the due date from the 
next paycheck to smooth out expenses 
and avoid paying overdraft fees. As 
discussed above, some commenters 
asserted that the CFPB placed too much 
emphasis on cash flow issues in its 
analysis, with one commenter noting 
that if the problem is with consumer 
cash flow timing, as the CFPB 
hypothesizes, most major credit card 
issuers have mechanisms in place to 
allow customers to change the due date 
on their account in order to account for 
their own paycheck or earning 
schedules. The CFPB encourages the use 
of such mechanisms. However, even 
with the availability of those 
mechanisms, the CFPB notes, as it did 
in the 2023 Proposal, that a 2021 study 
suggests that some consumers who are 
paid on a bi-weekly basis may not make 
the required payment by the due date 
but will make the required payment 
within 30 days after the due date from 
their next paycheck. In addition, as 
discussed in part III.B, some consumer 
commenters who supported the 
proposal indicated that they had been 
charged a late fee because they 
experienced cash flow issues due to 
unexpected expenses, such as an illness, 
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and in some cases were not able to 
change the due date for their payments. 

As discussed above, a bank 
commenter expressed concern that if a 
late fee is only $8, consumers may not 
bother to call, and the card issuer will 
lose an opportunity to provide financial 
assistance. The CFPB notes that $8 is a 
significant sum for many consumers, 
particularly deep subprime consumers 
who pay a disproportionately large 
share of credit card late fees. Indeed, as 
discussed part III.B, some consumers 
who supported the proposal indicated 
they had limited income and that even 
a small late fee can impact consumers 
on a tight budget. The CFPB also notes 
that card issuers have other options for 
offering financial assistance besides 
waiting for delinquent cardholders to 
call. These include proactively 
contacting such cardholders through 
email, letters, and web and mobile 
notifications. The CFPB encourages card 
issuers to use nonintrusive methods of 
reaching out to cardholders. The CFPB 
also notes, as a financial regulatory 
advocacy group commented, that 
because credit card payments are 
applied first to cover finance charges 
and fees, when late fees are tacked on, 
less of a consumer’s payment goes 
toward reducing the principal balance. 
For consumers, this in turn adds to the 
duration and cost of revolving an 
outstanding balance. The CFPB 
anticipates, as the commenter asserted, 
that the lower safe harbor amount may 
have a positive impact on the financial 
health of consumers who bear late fees, 
and that it is necessary and appropriate 
to take that effect into consideration in 
conjunction with safe harbor amount’s 
effects on consumer conduct. 

Other factors cited by commenters. As 
discussed above, many industry 
commenters recommended that the 
CFPB consider certain additional factors 
in establishing a safe fee late harbor 
amount. Specifically, several industry 
commenters cited lost late fee revenue 
and the resultant negative impacts on 
card issuers as factors meriting 
establishing a safe harbor amount 
significantly higher than $8 or leaving 
the current safe harbor amounts intact. 
Several credit union commenters, for 
example, stated that revenue from late 
fees covers pre-charge off collection 
costs but also subsidizes products and 
services that members demand and 
need, including programs targeted 
toward consumers with thin credit files. 
A dramatic cut in that revenue, these 
commenters cautioned, would 
necessitate cutting or eliminating those 
programs. Other commenters expressed 
concern that it would necessitate raising 
rates. 

The CFPB notes that to the extent that 
industry commenters raising these 
concerns are Smaller Card Issuers as 
defined in § 1026.52(b)(3) (i.e., card 
issuers that together with their affiliates 
have fewer than one million open credit 
card accounts for the entire preceding 
calendar year),189 they will still be 
permitted under this final rule to 
impose late fees pursuant to the safe 
harbor provisions in 
§ 1026.52(b)(1)(ii)(A) and (B) (as revised 
by this final rule) for the reasons 
discussed in part V. However, the CFPB 
emphasizes, for all card issuers, that the 
CARD Act as implemented by 
Regulation Z permits card issuers to 
recover through late fee revenue only 
pre-charge-off costs associated with late 
payments; it does not provide that card 
issuers may also fund other programs 
and services through excess late fee 
revenue. Thus, as discussed above, in 
setting the $8 late fee safe harbor 
amount, the CFPB has indeed 
considered late fee revenue resulting 
from the imposition of late fees in that 
amount, but only in evaluating the 
extent to which an $8 late fee would 
cover card issuers’ pre-charge off 
collection costs. As discussed above, the 
CFPB expects that an $8 late fee is 
sufficient to cover the pre-charge-off 
collection costs of the average Larger 
Card Issuer. Those whose pre-charge-off 
collection costs are not fully covered 
may impose late fees pursuant to the 
cost analysis provisions in 
§ 1026.52(b)(1)(i). 

As discussed above, one bank and one 
State bank trade association cited safety 
and soundness concerns as another 
factor that the CFPB should consider. 
One of these commenters asserted that 
setting fees on a risk-adjusted basis is 
essential to running a safe and sound 
credit card business, as well as to 
providing credit to customers who 
would not otherwise get it. A State bank 
trade association commenter noted that 
when its member banks establish terms 
and conditions for their credit plans, the 
late fee safe harbor weighs heavily in 
assuring that the bank’s cost of credit 
match the higher costs of delinquency to 
targeted revenue and asking those who 
create such higher costs to bear those 
costs directly is necessary to maintain 
safety and soundness in the sub-prime 
space. The CFPB notes that, if these 
banks are Smaller Card Issuers, they are 
not covered by the $8 safe harbor 
threshold amount adopted in this final 
rule because it is limited to the Larger 
Card Issuers (as that term is used in this 
document), for the reasons discussed in 
part VI. 

The CFPB also notes, however, that 
even if these banks are covered by this 
final rule the available evidence does 
not support the suggestion that late fees 
imposed pursuant to the current safe 
harbor amounts are adjusted or priced 
according to risk. In the 2022 survey of 
agreements as discussed in part II.E, 
most of the top 20 card issuers based on 
outstanding balances impose late fees at 
or near the safe harbor amounts—little 
to no adjusting or pricing is done at all. 
Moreover, none of these top issuers 
appear to be charging late fee amounts 
above the current late fees safe harbor 
amounts to adjust for particularly risky 
consumers. This conclusion also is 
supported by the data the CFPB 
collected through its 2023 survey of 
agreements discussed in part II.E, 
showing that most Larger Card Issuers 
charged a maximum late fee at or near 
the higher safe harbor amount of $41 in 
2023 but did not go beyond that level. 
Further, as discussed in the analysis of 
consumer conduct above, the CFPB 
notes that card issuers have many other 
tools at their disposal for managing the 
higher risks posed by cardholders who 
chronically pay late. These include 
raising the rates on those cardholders’ 
accounts, consistent with certain 
limitations in the CARD Act. The CFPB 
also notes that none of the prudential 
regulators with which it consulted on 
this final rule, as discussed in part III.C, 
raised safety and soundness concerns. 

Additional Issues 
As discussed above, the CFPB 

requested comment on a number of 
different issues related to its proposal to 
lower the late fee safe harbor amount to 
$8 for first and subsequent violations, 
including eliminating the late fee safe 
harbor, alternative approaches to 
determining the late fee safe harbor 
amount, or whether to impose certain 
conditions on the use of the safe harbor 
or on assessing late fees generally. The 
CFPB also request for comment on a 
number of issues related to penalty fees 
generally, including whether to extend 
the $8 safe harbor amount to all penalty 
fees, such as over-the-limit fees, 
returned-payment fees, and declined 
access check fees. The CFPB is not 
finalizing any of these alternative 
approaches or conditions for the reasons 
discussed below. 

Eliminate the safe harbor for late fees 
and adopt no replacement safe harbor. 
The CFPB received some comments on 
whether to eliminate the safe harbor for 
late fees altogether, i.e., eliminate the 
existing safe harbor without adopting a 
new one. An individual commenter 
noted that for simplicity, eliminating 
the safe harbor altogether might better 
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serve the CFPB’s aims. This commenter 
also noted, however, that the 2023 
Proposal would still accomplish the 
CFPB’s goals and would be more in line 
with the intent of the law. A few 
industry commenters responded in 
opposition to entirely eliminating the 
safe harbor for late fees. A bank, for 
example, asserted that doing so would 
lead, among other things, to a drastic 
uptick in operational complexity for 
issuers, complexity in the CFPB’s 
oversight, and consumer uncertainty. 
An industry trade association stated that 
the CFPB had not provided any 
evidence or support for why the late 
fees safe harbor should be eliminated 
altogether. For the reasons discussed 
above, the CFPB has made an 
independent determination to repeal the 
existing safe harbor for late fees charged 
by Larger Card Issuers. Nonetheless, for 
the reasons discussed above, the CFPB 
is also adopting a new $8 safe harbor for 
Larger Card Issuers. 

The CFPB restates its conclusion, as 
discussed above, that establishing a safe 
harbor amount is an exercise of 
discretionary rulemaking authority, and 
thus, a safe harbor need not exist. The 
CFPB also reiterates its expectation that 
some Larger Card Issuers will opt to use 
the cost analysis provisions in 
§ 1026.52(b)(1)(i) to set the amount of 
their late fees. The CFPB disagrees that 
the cost analysis will be an operational 
challenge for Larger Card Issuers with 
sophisticated businesses. These 
institutions should be able to track their 
pre-charge off collection costs and 
perform the mathematics necessary to 
calculate a cost-basis fee. 

Establish a different safe harbor 
amount for late fees. Although many 
commenters implicitly recommended 
that the CFPB establish a late fee safe 
harbor amount higher than $8, only a 
few commenters responded to the 
CFPB’s specific request for comment on 
whether it should establish a different 
amount for late fees and, if so, what that 
amount would be. A credit union trade 
association recommended that if the 
CFPB determines that current late fee 
amounts are too high for consumers, it 
should reinstate the late fee amount of 
$25 initially established by the Board 
pursuant to the CARD Act. Another 
credit union commenter, through its 
trade association, suggested that the 
CFPB consider providing a different safe 
harbor amount for variable rate credit 
cards vs. fixed rate cards. The 
commenter noted that an $8 late fee may 
be appropriate for variable rate cards, 
given that in the current rising interest 
rate environment, minimum payment 
amounts would continue to increase, 
thus offsetting a reduction in late fee 

amounts for such cards. A consumer 
commenter recommended that the CFPB 
set a minimum late fee safe harbor 
amount of $8 and a maximum one of 
$30, reasoning that this would help to 
avoid a high fee for a small balance 
while still leaving allowance for the 
higher fee on large balances. Another 
consumer commenter recommended 
that the late fee safe harbor amount be 
set at 8 percent of the balance. 

A few commenters responded to the 
CFPB’s request for comment on whether 
to adopt a staggered late fee safe harbor 
amount with a cap on the maximum 
dollar amount, such that card issuers 
could impose a fee of a small dollar 
amount every certain number of days 
until a cap is hit. All opposed the idea, 
asserting that it would add needless 
complexity, be expensive to implement, 
or would confuse consumers. 

For the reasons discussed in detail 
above, this final rule for Larger Card 
Issuers repeals the current safe harbor 
threshold amounts in 
§ 1026.52(b)(1)(ii)(A) and (B) as they 
apply to late fees and sets late fee safe 
harbor threshold amount of $8. The 
CFPB determines that this approach 
better ensures that late fees imposed by 
Larger Card Issuers for the first and 
subsequent violations are reasonable 
and proportional than do any of the 
other approaches suggested by 
commenters, many of which would 
result in late fee amounts that are too 
high or would add unnecessary 
complexity to the rule. 

Conditions on using safe harbor or on 
assessing late fees generally. Several 
commenters responded to the CFPB’s 
request for comment on whether to 
impose certain conditions on using the 
late fee safe harbor or on assessing late 
fees generally, such as requiring card 
issuers to offer autopay or provide 
additional notices to consumers. Several 
consumer groups expressed support for 
imposing both conditions for late fees 
generally. These commenters noted that 
the vast majority of card issuers, 
including smaller ones, currently 
provide an autopay option. With respect 
to offering additional notices, these 
commenters urged the CFPB to require 
issuers to provide a notice by postal 
mail before imposing a late fee on 
cardholders who only receive 
statements online. They suggested that 
such notice should include a warning 
that a late fee will be imposed if the 
cardholder does not make a payment 
within seven days and should also 
inform cardholders of their right to 
receive paper statements and provide an 
easy way to exercise this right. These 
commenters expressed concern that 
card issuers’ aggressive pushing of 

online-only statements has resulted in 
some consumers paying late because 
they have missed an email or other 
electronic notification that a statement 
is available. 

Industry commenters generally 
opposed imposing either condition, 
with the exception of at least two card 
issuers that expressed support for 
requiring issuers to offer an autopay 
option. In opposing both conditions, 
one large industry trade association 
stated its belief that because the two 
ideas, along with a 15-day courtesy 
period, are only briefly referenced in the 
proposal, the CFPB cannot move 
forward on the matters absent (1) more 
work on the CFPB’s part to understand 
the benefits and burdens of this 
approach; and (2) far more opportunity 
for the public to understand the 
specifics of any proposed approach with 
an opportunity to meaningfully 
comment. Accordingly, the commenter 
concluded, a new proposed rule would 
be required if the CFPB sought to pursue 
these ideas. Another industry trade 
association commenter stated that TILA 
does not authorize the CFPB to make the 
safe harbor subject to prerequisites or 
conditions, reasoning that if Congress 
intended to so limit card issuers’ ability 
to use the safe harbor, it would have 
made any such prerequisites or 
conditions explicit in the statute or 
expressly granted the CFPB the 
authority to adopt such prerequisites or 
conditions. This commenter also 
expressed concern that a regulatory 
requirement that card issuers provide 
one or both of these options in order to 
rely on the safe harbor would limit 
issuer flexibility and increase 
compliance costs. 

With respect to autopay, industry 
commenters noted that most card 
issuers already offer an autopay option, 
as well as the option for mail-in 
payments, online payments, and phone 
payments. Some noted that many 
consumers prefer to pay by other means 
even when autopay is an option and 
may be concerned about maintaining 
control over the timing and amount of 
their payments in order to avoid 
nonsufficient funds (NSF) or overdraft 
fees. A credit union commenter 
expressed concern that requiring issuers 
to offer an autopay option could be 
especially burdensome for smaller 
credit unions. This commenter noted 
that because some smaller financial 
institutions must outsource an autopay 
service for members who opt in for 
automatic payments, requiring all credit 
unions to employ this service would be 
an added expense, which would 
ultimately force the smaller credit 
unions to pass these costs on to their 
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members. A card issuer commenter also 
noted that complying with such a 
requirement might well be beyond the 
capabilities and means of smaller 
issuers. 

With respect to additional notices, 
one industry trade association noted 
that issuers currently often send 
multiple proactive payment reminders 
prior to the payment due date across 
multiple channels, including through 
email, push notifications in an app, and 
prompting users when they log into 
their online account. Additionally, this 
commenter noted that email alerts may 
be sent each month when a credit card 
statement is generated, which includes 
the statement balance, minimum 
payment amount, due date, and links to 
other resources to answer questions 
customers may have related to the credit 
card program. This commenter further 
noted that consumers can also often set 
their own alerts, including payment due 
and credit card past due notices. While 
acknowledging that these alerts have 
had a positive impact on consumer 
behavior, this commenter asserted that 
the CFPB provided no data or evidence 
suggesting the effectiveness or 
ineffectiveness of these notifications 
and services; nor did it provide any 
evidence that additional notifications or 
services would reduce late payments or 
suggest alternative notifications or 
services that issuers should be 
employing. 

A card issuer commenter noted the 
relatively low take-up rate for the 
expanded alert registration system that 
it rolled out a part of the online account 
opening process a few years ago, 
whereby consumers are prompted to 
enroll and select which types of alerts 
they want to receive, if any. This 
commenter reported that even with all 
of those processes, reminders and ease 
of registration, the percentage of 
accounts that have selected payment 
alerts by type are 14.9 percent by text, 
13.4 percent by email, and 1.5 percent 
by push notification (through mobile 
app). This commenter further stated that 
as it does not want to harass or create 
dissatisfaction for its customers, it is 
incredibly important to engage them 
when and how they want to be engaged. 
In addition, this commenter noted that 
each alert delivery method has its own 
legal implications as a result of Federal 
laws—such as the Telephone Consumer 
Protection Act (TCPA)—designed to 
protect consumers from unwanted 
communications. This commenter 
suggested that if the CFPB has 
determined that additional notifications 
are warranted, it should seek 
Congressional exceptions to the TCPA 
and other applicable laws, as well as the 

preemption of any applicable State 
laws. 

The CFPB declines to impose 
conditions on using the late fee safe 
harbor or on assessing late fees 
generally. The CFPB will continue to 
consider whether these additional 
regulatory requirements are appropriate. 

Extend $8 safe harbor amount to all 
penalty fees. Five industry commenters 
responded to the CFPB’s request for 
comment on whether to extend the $8 
safe harbor amount to all penalty fees, 
such as over-the-limit fees, returned- 
payment fees, and declined access 
check fees. All opposed such an 
extension. None provided data on other 
penalty fees in response to the CFPB’s 
request. In opposing the idea, industry 
commenters generally asserted that the 
2023 Proposal lacked sufficient 
empirical evidence or legal justification 
for lowering the safe harbor amounts of 
all penalty fees. An industry trade 
association, for example, asserted that 
because the CFPB had not provided any 
reasoned justification for adjusting any 
other penalty fees, changes to other fees 
related to a credit card account would 
not be a logical outgrowth of the 
proposal and thus could not be finalized 
without notice and comment. 

Several consumer groups in a joint 
letter supported lowering the safe 
harbor amount for all penalty fees, 
expressing particular concern that card 
issuers will try to push cardholders into 
over-the-limit transactions. These 
commenters posited that while over-the- 
limit fees virtually disappeared because 
of the CARD Act’s requirement that 
issuers must obtain the consumer’s 
consent or opt in for over-the-limit 
transactions, that might not be a 
permanent condition. These 
commenters further noted that as can be 
seen from the experience for overdrafts 
in the early 2010s, banks are very good 
at overcoming the stickiness of defaults 
and getting consumers to opt in to a 
harmful product. 

The CFPB declines to extend the $8 
safe harbor amount to all penalty fees or 
otherwise lower the safe harbor amounts 
of those fees. As discussed in part II.D, 
late fees are by far the most prevalent 
penalty fees charged by card issuers and 
as such pose the greatest consumer 
protection concerns at this time. 
Moreover, the CFPB’s current data and 
other evidence primarily relate to late 
fees charged by Larger Card Issuers. For 
these reasons, the CFPB is not adopting 
the $8 late fee safe harbor amount to all 
penalty fees or otherwise lower the safe 
harbor amounts of those fees. As 
discussed in more details in the section- 
by-section analysis of 
§ 1026.52(b)(1)(ii)(A) and (B), this final 

rule adjusts the safe harbor threshold 
amounts in § 1026.52(b)(1)(ii)(A) and (B) 
for penalty fees other than late fees 
imposed by Larger Card Issuers 
pursuant to the annual adjustment 
provisions in § 1026.52(b)(1)(ii)(D). The 
CFPB will monitor the market for any 
notable increases in the prevalence of 
other types of penalty fees, including 
over-the-limit fees. 

52(b)(1)(ii)(A) and (B) 
The CFPB did not include in its 2023 

Proposal the annually adjusted amounts 
for 2023 (effective for the year 2024) for 
§ 1026.52(b)(1)(ii)(A) and (B) pursuant 
to § 1026.52(b)(1)(ii)(D). The APA does 
not require notice and opportunity for 
public comment if an agency finds that 
notice and public comment are 
impracticable, unnecessary, or contrary 
to the public interest.190 Pursuant to this 
final rule, as discussed in more detail 
below, § 1026.52(b)(1)(ii)(A) and (B) and 
comment 52(b)(1)(ii)–2.i.J is added to 
update the threshold amounts. The 
amendments in this final rule adjusting 
the amounts in § 1026.52(b)(1)(ii)(A) 
and (B) are technical and non- 
discretionary, as they merely apply the 
method previously established in 
Regulation Z for determining 
adjustments to the thresholds. For these 
reasons, the CFPB has determined that 
publishing a notice of proposed 
rulemaking and providing opportunity 
for public comment are unnecessary. 
The amendments adjusting the amounts 
in § 1026.52(b)(1)(ii)(A) and (B), 
discussed in more detail below, are 
adopted in final form. 

The Final Rule 
Section 1026.52(b)(1)(ii)(D) provides 

that amounts in § 1026.52(b)(1)(ii)(A) 
and (B) will be re-calculated annually 
using the CPI that was in effect on the 
preceding June 1; the CFPB uses the 
Consumer Price Index for Urban Wage 
Earners and Clerical Workers (CPI–W) 
for this adjustment. If the cumulative 
change in the adjusted value derived 
from applying the annual CPI–W to the 
current amounts in § 1026.52(b)(1)(ii)(A) 
and (B) has risen by a whole dollar, 
those amounts will be increased by 
$1.00. Similarly, if the cumulative 
change in the adjusted value derived 
from applying the annual CPI–W level 
to the current amounts in 
§ 1026.52(b)(1)(ii)(A) and (B) has 
decreased by a whole dollar, those 
amounts will be decreased by $1.00.191 

The CFPB did not issue a final rule 
adjusting the amounts in 
§ 1026.52(b)(1)(ii)(A) and (B) in 2022 for 
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adjustments with an effective date of 
January 1, 2023. This adjustment 
analysis therefore considers both the 
percentage change from April 2021 to 
April 2022 and from April 2022 to April 
2023 as reflected in the CPI–W index, 
which was reported by the Bureau of 
Labor Statistics on May 11, 2022, and 
May 10, 2023, respectively. The 
adjustment to the permissible fee 
thresholds of $32 for a first violation 
penalty fee and $43 for a subsequent 
violation being adopted in this final rule 
reflects an 8.9 percent increase in the 
CPI–W from April 2021 to April 2022 
and a 4.6 percent increase in the CPI– 
W from April 2022 to April 2023. 
Accordingly, the CFPB is revising 
§ 1026.52(b)(1)(ii)(A) and (B) to state 
that the fee imposed for violating the 
terms or other requirements of an 
account shall not exceed $32 and $43, 
respectively. The CFPB is also 
amending comment 52(b)(1)(ii)–2.i to 
preserve a list of the historical 
thresholds for this provision. This final 
rule also makes technical changes to 
cross references in the heading for and 
lead-in paragraph in comment 
52(b)(1)(ii)–2 to conform to OFR style 
requirements. 

52(b)(1)(ii)(C) 
As noted above, the CFPB did not 

propose to lower the safe harbor amount 
of a late fee that card issuers may 
impose under the special rule in 
§ 1026.52(b)(1)(ii)(C) when a charge card 
account becomes seriously delinquent. 
For the reasons discussed below, the 
CFPB is not finalizing any substantive 
changes to the special rule, but it is 
finalizing certain technical changes to 
the provision and its commentary. 

The CFPB’s Proposal 
Under the special rule 

§ 1026.52(b)(1)(ii)(C), a card issuer may 
impose a fee of 3 percent of the 
delinquent balance on a charge card 
account that requires payment of 
outstanding balances in full at the end 
of each billing cycle if the card issuer 
has not received the required payment 
for two or more consecutive billing 
cycles. This safe harbor provision, as 
discussed above, is intended to provide 
charge card issuers with more flexibility 
to charge higher late fees and thereby 
manage credit risk when an account 
becomes seriously delinquent, because 
charge card issuers do not apply an APR 
to the account balance and therefore 
cannot respond to serious delinquencies 
by increasing that rate, as other card 
issuers can. For clarity, the CFPB 
proposed to amend the special rule to 
provide that card issuers may impose a 
fee on a charge card account in those 

circumstances notwithstanding the 
limitation on the amount of a late 
payment fee in proposed 
§ 1026.52(b)(1)(ii). In addition, the CFPB 
proposed to amend comment 
52(b)(1)(ii)–3, which provides 
illustrative examples of the application 
of § 1026.52(b)(1)(ii)(C). The 2023 
Proposal would have amended these 
examples to use a $8 late fee amount, 
consistent with the proposed changes to 
the late fee safe harbor amount in 
proposed § 1026.52(b)(1)(ii). The 2023 
Proposal also would have amended a 
cross reference contained in comment 
52(b)(1)(ii)–3.iii so that it would 
correctly reference paragraph i. 

Comments Received 
The CFPB received one comment on 

its preliminary decision not to propose 
lowering the safe harbor amount of a 
late fee that card issuers may impose 
under the special rule in 
§ 1026.52(b)(1)(ii)(C). In that comment, 
several consumer groups jointly urged 
the CFPB to revise the special rule to 
explicitly state that it is only applicable 
if there is no possibility of interest being 
charged on a balance for the account, 
given that the lack of interest rate 
applied to charge card balances is the 
rationale for the special rule. The 
commenters noted that there appear to 
be no traditional charge cards left on the 
market that do not charge interest at all. 
The commenters further noted their 
concern that without the suggested 
revision, issuers will start offering a 
‘‘charge card balance’’ feature on credit 
cards in order to take advantage of the 
ability to impose late fees of three 
percent of the balance. The CFPB 
declines to adopt the recommended 
clarification because it is unnecessary. 
Section 1026.2(a)(15)(iii) defines a 
charge card as a credit card on an 
account for which not periodic rate (i.e., 
interest) is used to compute a finance 
charge. Thus, a credit card that charges 
interest on balances is not a charge card 
by definition—and therefore does not 
qualify for the special rule in 
§ 1026.52(b)(1)(ii)(C)—regardless of how 
the card issuer labels or markets that 
card. 

The Final Rule 
For the reasons discussed above and 

below, the CFPB is adopting as 
proposed revisions to the special rule 
§ 1026.52(b)(1)(ii)(C) regarding the safe 
harbor amount that card issuers may 
impose when a charge card account 
becomes seriously delinquent. 
Accordingly, the CFPB has determined 
not to lower that particular late fee 
amount. Specifically, the revisions 
clarify that card issuers may impose a 

fee on a seriously delinquent charge 
card account notwithstanding the 
limitation on the amount of a late 
payment fee in § 1026.52(b)(1)(ii). This 
clarification is necessary because, as 
discussed above, the CFPB is finalizing 
amendments to § 1026.52(b)(1)(ii) for 
Larger Card Issuers that repeal the 
current safe harbor threshold amounts 
in § 1026.52(b)(1)(ii)(A) and (B) as they 
apply to late fees charged by Larger Card 
Issuers and set a late fee safe harbor 
threshold amount of $8 for the first and 
subsequent violations for Larger Card 
Issuers. As noted in the proposal, charge 
card issuers do not apply an APR to the 
account balance and therefore cannot 
respond to serious delinquencies by 
increasing that rate, as other card issuers 
can. The CFPB determines that 
preserving the special rule’s current safe 
harbor amounts is necessary and 
appropriate to provide charge card 
issuers with more flexibility to charge 
higher late fees and thereby manage 
credit risk resulting from seriously 
delinquent accounts. 

The CFPB also is adopting 
amendments to comment 52(b)(1)(ii)–3, 
which provides illustrative examples of 
the application of § 1026.52(b)(1)(ii)(C), 
substantially as proposed. Specifically, 
an amendment to comment 52(b)(1)(ii)– 
3 clarifies that the card issuer in the 
examples is not a Smaller Card Issuer as 
defined in § 1026.52(b)(3). This final 
rule also amends the examples to use a 
$8 late fee amount, consistent with the 
changes to the late fee safe harbor 
amount in § 1026.52(b)(1)(ii). In 
addition, this final rule amends the 
cross reference in comment 52(b)(1)(ii)– 
3.iii so that it correctly references 
paragraph i. This final rule also makes 
a technical change to a cross reference 
in comment 52(b)(1)(ii)–3.ii to conform 
to OFR style requirements. 

52(b)(1)(ii)(D) 
Section 1026.52(b)(1)(ii)(D) provides 

that the dollar safe harbor amounts for 
penalty fees set forth in 
§ 1026.52(b)(1)(ii)(A) and (B) will be 
adjusted annually by the CFPB to reflect 
the changes in the CPI. The Board 
included this provision in its Regulation 
Z, § 226.52(b)(1)(ii)(D) as part of its 2010 
Final Rule where it determined that 
changes in the CPI, while not a perfect 
substitute, would be ‘‘sufficiently 
similar to changes in issuers’ costs and 
the deterrent effect of the safe harbor 
amounts.’’ 192 In reaching this 
determination, the Board rejected 
commentators’ arguments that the Board 
should adjust the safe harbor amounts 
as appropriate through rulemaking 
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because the Board believed that this 
approach would be inefficient.193 

The CFPB’s Proposal 
The CFPB proposed to no longer 

apply the annual adjustments to the safe 
harbor amount for late fees. The 2023 
Proposal would have accomplished this 
by including the $8 proposed late fee 
safe harbor amount in the lead in text 
to § 1026.52(b)(1)(ii), instead of 
including it in § 1026.52(b)(1)(ii)(A) or 
(B). Thus, § 1026.52(b)(1)(ii)(D), which 
only applies the annual adjustments to 
the dollar safe harbor amounts in 
§ 1026.52(b)(1)(ii)(A) and (B), would 
have no longer applied to the late fee 
safe harbor amount. The CFPB proposed 
one technical change to the cross 
reference to § 1026.52(b)(1)(ii)(A) and 
(B) used in § 1026.52(b)(1)(ii)(D) to 
conform to OFR style requirements. In 
addition, for clarity, the 2023 Proposal 
would have amended the lead-in 
paragraph in comment 52(b)(1)(ii)–2 to 
indicate that the annual adjustments in 
§ 1026.52(b)(1)(ii)(D) do not apply to 
late fees. Under the proposal, 
§ 1026.52(b)(1)(ii)(D) would have 
continued to apply to the dollar amount 
safe harbor amounts that apply to other 
penalty fees, such as over-the-limit fees, 
and returned-payment fees. With 
respect to the dollar amount of the late 
fee safe harbor, the CFPB would have 
then monitored the safe harbor amount 

for late fees for potential adjustments as 
necessary. 

The CFPB noted that to reflect 
changes in the CPI, annual or otherwise, 
are not statutorily required. TILA 
section 149, however, does statutorily 
require that any late payment fee or any 
other penalty fee or charge, must be 
‘‘reasonable and proportional’’ to such 
omission or violation. When the Board 
determined that the dollar safe harbor 
amounts for penalty fees should be 
subjected to annual adjustments, it did 
not expressly consider the effect such 
adjustments may have on the 
reasonableness and proportionality of 
the late payment fee (or any other 
penalty fee). The Board also did not 
provide any other data or evidence to 
support these adjustments as necessary. 
Instead, the Board summarily stated that 
annual adjustments would be 
‘‘sufficiently similar to changes in 
issuers’ costs and the deterrent effect of 
the safe harbor amounts’’ 194 and also 
considered efficiency, which is not 
statutorily required. The Board did not 
go into further details on why annual 
adjustments would be similar to 
changes in issuers’ costs and the 
deterrent effect of the safe harbor 
amounts. 

In the proposal, the CFPB analyzed 
relevant data from certain Larger Card 
Issuers that were not available to the 
Board to take into consideration the 

statutorily mandated reasonable and 
proportional standard by considering 
the costs incurred as a result of the 
violation in determining whether a fee 
amount is reasonable and proportional. 
The CFPB, based on these data, 
preliminarily determined that annual 
adjustments based on the CPI are not 
necessarily reflective of how the cost of 
late payment to issuers changes over 
time and, therefore, may not reflect the 
‘‘reasonable and proportional’’ standard 
in the statute. The proposal stated that 
while Larger Card Issuers’ costs do 
appear to be trending up, it does not 
appear that they are doing so lockstep 
with inflation particularly when 
considering the month-to-month 
changes in inflation versus costs. 
Additionally, there are factors outside of 
inflation that may impact when issuers’ 
cost goes up and by how much. Figure 
3 below shows monthly per-account 
collection costs in the Y–14 collection 
(for all consumer portfolios with 
positive costs that month, solid line) 
and the Consumer Price Index for all 
Urban Consumers (CPI–U) price index 
since 2013 (dashed). Given that the 
costs fluctuate more than the price level, 
the CFPB preliminarily determined that 
any overarching trend in costs is better 
dealt with through ad hoc adjustments 
when the safe harbor amounts are 
revisited. 

Thus, in the 2023 Proposal, the CFPB 
considered the cost incurred as a result 
of a late payment violation and 
preliminarily determined that the 
proposal was more aligned with 
Congress’ intent for late fees to be 
reasonable and proportional than the 
current provision which requires the 

CFPB to adjust the safe harbor amounts 
to reflect changes in the CPI regardless 
of what the exact changes are, if any, in 
actual costs incurred by the card issuer. 

As noted above, the Board also briefly 
considered deterrence and efficiency 
when making the determination to 
implement annual adjustments to reflect 

changes in the CPI. In the 2023 
Proposal, the CFPB preliminarily 
determined that deterrence should not 
be the driving factor in whether the late 
fee safe harbor amount should be 
adjusted annually according to the CPI, 
nor should it outweigh considerations of 
issuers’ costs. The CFPB noted while it 
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is possible for the deterrent effect of the 
safe harbor amount to be eroded year-to- 
year with inflation, there are three 
overriding considerations as to why that 
does not necessarily mean there should 
be annual adjustments to reflect changes 
in the CPI. First, the CFPB preliminarily 
determined that it does not intend to 
tightly peg the deterrent effect to a 
specific value and recognizes there may 
be a range of values under which the 
deterrent effect would be suitable. The 
CFPB preliminarily determined that the 
deterrence of the proposed safe harbor 
amount was sufficiently high so that the 
CFPB was not concerned by the lesser 
deterrence of a potentially eroded real 
value under realistic trajectories for 
medium-term inflation before any 
potential readjustment could be put in 
effect. Second, similar to the analysis of 
collection costs above, the CFPB 
preliminarily found that the deterrent 
effect does not move in lockstep with 
the CPI. Third, the CFPB preliminarily 
determined that the CFPB monitors the 
market so, under the proposal, the CFPB 
would have been able to adjust the safe 
harbor amount on an ad hoc basis based 
on this monitoring, at which point the 
CFPB would have again considered the 
deterrent effect when promulgating a 
new safe harbor amount. While TILA 
section 149 authorizes the CFPB to 
consider other factors that the CFPB 
deems necessary and appropriate in 
issuing rules to establish standards for 
assessing whether the amount of any 
penalty fee is reasonable and 
proportional, the CFPB preliminarily 
determined that consideration of costs 
incurred, and the deterrent effect, 
outweigh consideration of efficiency to 
help ensure that late fee amounts are 
reasonable and proportional. 

The CFPB solicited comment on the 
proposal to eliminate the annual 
adjustments to reflect changes in the CPI 
for the late fee safe harbor amount, 
including data and evidence as to why 
the adjustment may or may not reflect 
the reasonable and proportional 
standard. The CFPB also sought 
comment on potential future monitoring 
or other approaches to ensure that the 
late fee amount is consistent with the 
reasonable and proportional standard. 
The CFPB also solicited comments on 
whether annual adjustments to reflect 
changes in the CPI should be eliminated 
for all other penalty fees subject to 
§ 1026.52(b), including over-the-limit 
fees, returned-payment fees, and 
declined access check fees. 

Comments Received 
A few individual commenters, a 

credit union, and two financial 
regulatory advocacy groups expressed 

support for the CFPB’s proposal to no 
longer apply the annual adjustments to 
the safe harbor amount for late fees. 
Both the regulatory advocacy groups 
along with one individual supported the 
CFPB’s analysis that collection costs do 
not increase in lockstep with the cost of 
living. One of the regulatory advocacy 
groups did, however, urge the CFPB to 
consider that reducing the safe harbor 
amount to $8 and eliminating future 
annual adjustments for late fees could 
cause card issuers to reduce their 
minimum payment formula or maintain 
minimum payments at a lower amount 
than would otherwise be expected. 

As discussed in more detail below, 
many banks and credit unions, a few 
industry trade associations, and a few 
individuals expressed concerns with the 
CFPB’s proposal to no longer apply the 
annual adjustments to the safe harbor 
amount for late fees. 

Relationship to costs incurred by 
financial institutions. Several banks and 
credit unions and industry trade 
associations, and a few individual 
commenters, expressed concerns that 
elimination of annual adjustments to 
reflect changes in the CPI for late fees 
would eventually cause card issuers’ 
costs to outpace the safe harbor amount. 
One industry trade association 
explained that this in turn would 
effectively reduce the safe harbor 
amount over time and, as a few 
commenters indicated, ‘‘quickly’’ 
reduce the real value of the safe harbor 
amount to $0. A credit union and 
several industry trade associations 
specifically indicated that costs 
associated with collection (e.g., wage 
and utility increases and postage costs) 
will rise due to inflation and if the safe 
harbor is not annually adjusted for 
inflation, then the safe harbor amount 
will no longer be reasonable and 
proportional to costs incurred by card 
issuers from consumers paying late. 

A bank and two trade associations 
argued that if the late fee is no longer 
reasonable and proportional to costs due 
to the elimination of annual adjustments 
then card issuers would experience 
financial strain which could lead to 
increased consumer fees and reductions 
in customer service, technology, and 
access to credit for lower income 
consumers. 

Inflation adjustments used in other 
financial regulations. A few banks and 
credit unions and several industry trade 
associations highlighted that annual 
inflation adjustments are commonly 
used in other financial regulations 
under the authority of the CFPB. For 
example, a few of the trade associations 
pointed out that the Federal Civil 
Penalties Inflation Adjustment Act of 

1990 requires the CFPB to adjust for 
inflation the maximum amount of each 
civil penalty within the CFPB’s 
jurisdiction. One trade association also 
specifically highlighted the CFPB’s 
recent regulation implementing section 
1071 of the Dodd-Frank Act contained 
an inflation adjustment, which will 
occur every five years, for the revenue 
threshold for covered small businesses. 

Monitoring for adjustments. A few 
individual commenters and trade 
associations cautioned the CFPB against 
manually monitoring the market for 
adjustments as it would be time- 
consuming for the CFPB, burdensome 
for both the CFPB and the financial 
industry, create uncertainty, and 
provides little consolation for 
eliminating the annual adjustments. 

Alternative suggestions. A bank and a 
few industry trade associations 
provided the CFPB with alternative 
suggestions to eliminating the annual 
adjustment. One bank commenter urged 
the CFPB to consider providing for an 
inflation adjustment that takes place 
every few years, instead of annually, 
similar to Regulation CC, 12 CFR part 
229. A credit union trade association 
requested that the CFPB consider a 
required reevaluation of the safe harbor 
amounts every two years to determine 
whether an increase is appropriate. 
Finally, another industry trade 
association further urged, if the final 
rule included the elimination of the 
annual adjustment, that the CFPB 
consider clarifying how it would 
address adjustments and provide a date 
by which the annual adjustments would 
no longer be in effect, preferably two 
years after the implementation of the 
final rule. 

Specific data provided. Two 
individuals and a law firm representing 
several card issuers provided the CFPB 
with specific data related to the CFPB’s 
proposal to no longer apply the annual 
adjustments to the safe harbor amount 
for late fees. The law firm adjusted the 
proposed $8 to reflect the amount it 
would have been in 2010 and states that 
the late fee would be approximately 
$5.74 which is substantially less than 
what consumer groups were proposing 
to the Board in its 2010 rulemaking. One 
individual commenter provided the 
CFPB with a chart showing that the real 
value of the CFPB’s $8 proposed late fee 
amount would be cut in half in 10 years 
at the current inflation rate. The other 
individual commenter indicated that 
holding safe harbor steady would have 
resulted in the safe harbor declining by 
15 percent in real terms since the 
beginning of 2020. 

Two bank commenters and an 
industry trade association commenter 
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195 In the 2023 Proposal, the CFPB incorrectly 
compared monthly per-account collection costs in 
the Y–14 collection to the CPI–U price index. The 
CFPB adjust the amounts in § 1026.52(b)(1)(ii)(A) 
and (B) to the CPI–W not the CPI–U. However, the 
discrepancy does not impact the CFPB’s overall 
analysis because, as shown in Figure 4, like Figure 
3, the monthly per-account collection costs do not 
move in lockstep with the CPI–W price index. 

expressed concerns in response to the 
CFPB’s solicitation of comments on 
whether the CFPB’s proposal to no 
longer apply the annual adjustments to 
the safe harbor amount for late fees 
should apply to all other credit card 
penalty fees. One bank and one industry 
trade association were generally 
concerned that extending the proposal 
to other penalty fees was not adequately 
addressed or analyzed in the CFPB’s 
2023 Proposal and therefore should not 
be considered as a part of the final rule. 
Another bank commenter indicated that, 
just like late fees, the elimination of 
annual adjustments to reflect changes in 
the CPI should not apply to other credit 
card penalty fees because the cost of 
everything goes up with time. 

The Final Rule 
For reasons set forth herein, the CFPB 

is adopting the amendment as proposed 
for Larger Card Issuers as that term is 
used in this document (i.e., card issuers 
except Smaller Card Issuers as defined 
in § 1026.52(b)(3)). The CFPB is 
effectuating this in this final rule by 
including the $8 late fee safe harbor 
amount in the lead in text to 
§ 1026.52(b)(1)(ii), instead of including 
it in § 1026.52(b)(1)(ii)(A) or (B). With 
respect to Smaller Card Issuers, this 
final rule is adding § 1026.52(b)(1)(ii)(E) 
to provide that a Smaller Card Issuer, as 
defined in § 1026.52(b)(3), may impose 
a fee for a late payment on an account 
if the dollar amount of the fee does not 

exceed the amount in 
§ 1026.52(b)(1)(ii)(A) or (B), as 
applicable, notwithstanding the 
limitation on the amount of a late 
payment fee in the lead-in text to 
§ 1026.52(b)(1)(ii). The CFPB is 
retaining § 1026.52(b)(1)(ii)(D), with one 
technical change to the cross reference 
to § 1026.52(b)(1)(ii)(A) and (B) used in 
§ 1026.52(b)(1)(ii)(D) to conform to OFR 
style requirements. As such, it still 
provides that the amounts in 
§ 1026.52(b)(1)(ii)(A) and (B) will be 
adjusted annually by the CFPB to reflect 
changes in the CPI. Therefore, with 
regard to late fees, the amounts in 
§ 1026.52(b)(1)(ii)(A) and (B), which are 
subject to the annual adjustments found 
in § 1026.52(b)(1)(ii)(D), apply only to 
Smaller Card Issuers. The CFPB is not 
adopting the proposed amendment to 
the lead-in paragraph in comment 
52(b)(1)(ii)–2 to indicate that the annual 
adjustments in § 1026.52(b)(1)(ii)(D) do 
not apply to late fees because under this 
final rule annual adjustments in 
§ 1026.52(b)(1)(ii)(D) are still applicable 
to late fees for Smaller Card Issuers. 

In eliminating the annual adjustments 
for Larger Card Issuers, the CFPB is not 
persuaded by the commenters who 
expressed concerns that by doing so 
card issuer costs would outpace the safe 
harbor amount and late fees assessed at 
the safe harbor would not be reasonable 
and proportional to card issuers’ costs. 
The CFPB understands that Larger Card 
Issuers’ costs do not appear to be rising 

lockstep with inflation particularly 
when considering the month-to-month 
changes in inflation versus costs based 
on the Y–14 data. Figure 3 above, which 
was also provided in the 2023 Proposal, 
illustrates that monthly per-account 
collection costs in the Y–14 collection 
(for all consumer portfolios with 
positive costs that month) and the CPI– 
U price index since at least 2013 have 
not fluctuated at the same rate. The 
CFPB has also included Figure 4 below 
demonstrating that, like the CPI–U, 
monthly per-account collection costs in 
the Y–14 collection (for all consumer 
portfolios with positive costs that 
month) and the CPI–W price index since 
at least 2013 have not fluctuated at the 
same rate.195 The CFPB is also not 
persuaded by commenters who 
suggested alternatives to the 2023 
Proposal including that the CFPB adjust 
the safe harbor amounts in different 
increments of time such as every 2 or 5 
years. The CFPB has determined that 
just like annual adjustments, issuers’ 
costs do not trend up in lockstep with 
inflation even if the adjustments 
occurred in different increments of time. 
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196 12 U.S.C. 5512(c). 
197 15 U.S.C. 1616(a). 

The CFPB has further considered and 
determined that deterrence is not a 
driving factor in whether the late fee 
safe harbor amount should be annually 
adjusted according to the CPI, nor 
should it outweigh considerations of 
issuers’ costs. The CFPB acknowledges 
that it is possible for the deterrent effect 
of the safe harbor amount to be eroded 
year-to-year with inflation. However, 
the CFPB has determined that (1) it does 
not intend to tightly peg the deterrent 
effect to a specific value and recognizes 
there may be a range of values under 
which the deterrent effect would be 
suitable; further, the deterrence of the 
$8 safe harbor amount is sufficiently 
high so that the CFPB is not concerned 
by the lesser deterrence of a potentially 
eroded real value under realistic 
trajectories for medium-term inflation 
before any potential readjustment could 
be put in effect; (2) the deterrent effect 
does not move in lockstep with the CPI; 
and (3) the CFPB monitors this market 
and will continue to do so in order to, 
among other things, consider the 
deterrent effect when promulgating a 
new safe harbor amount when making 
adjustments to the safe harbor amount 
on an ad hoc basis. The CFPB 
acknowledges commenters who 
highlighted that the CFPB adjusts for 
inflation in other regulations, but here, 
the CFPB is not statutorily required to 
make annual adjustments like it is in 
certain other statutes such as the 
Federal Civil Penalties Inflation 

Adjustment Act of 1990 and the Fair 
Credit Reporting Act. Instead, when 
considering the appropriate safe harbor 
amount the CFPB is guided by certain 
statutory factors it has considered here 
such as costs to issuers and deterrence. 

Given that the costs fluctuate more 
than the price level and any erosion in 
deterrence should not outweigh 
consideration of issuers’ costs, that 
CFPB has determined that any 
overarching trend in costs and other 
factors that affect whether the late fee 
safe harbor amount is reasonable and 
proportional for Larger Card Issuers is 
better dealt with through ad hoc 
adjustments when the safe harbor 
amounts are revisited. 

The CFPB also acknowledges 
commenters who provided concerns 
and specific data about the effect 
eliminating the annual adjustments 
could have on the real value of the safe 
harbor amount. For example, some 
industry commenters expressed 
concerns that the real value of the safe 
harbor amount would ‘‘quickly’’ be 
reduced to $0. A law firm representing 
several card issuers adjusted the $8 safe 
harbor to reflect the amount it would 
have been in 2010 which would have 
been approximately $5.74. An 
individual commenter showed that the 
$8 amount would be cut in half in 10 
years at the current inflation rate. A 
different individual commenter 
indicated that holding the safe harbor 
steady would have resulted in the safe- 

harbor cap declining by 15 percent in 
real terms since the beginning of 2020. 
Although the CFPB acknowledges the 
real value of the safe harbor could 
decline with time (1) it would not 
happen as quickly as commenters 
suggested; for example, it would have 
taken 53 years to erode a nominal $8 set 
over the summer of 1970 to $1 and (2) 
because erosion would not occur 
quickly, the CFPB maintains that 
monitoring the market for any such 
erosion and making ad hoc adjustments 
as needed is appropriate. 

The CFPB further acknowledges 
comments that expressed concerns that 
manually monitoring the market and 
making ad hoc adjustments would be 
burdensome to the CFPB and card 
issuers. The CFPB is obligated to 
monitor 196 and report 197 on the credit 
card market and any ad hoc adjustments 
would necessarily be implemented in a 
way that provide notice to card issuers 
of any changes. 

As discussed in more detail in part VI, 
the CFPB acknowledges commenters 
that expressed concerns surrounding the 
impact eliminating the annual 
adjustments may have on credit unions 
and small card issuers. Also as 
discussed in more detail in part VI, the 
CFPB is not amending § 1026.52(b) in 
this final rule to eliminate annual 
adjustments to the safe harbor threshold 
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amounts available to Smaller Card 
Issuers. 

The CFPB received only a few 
responses to its request for comment on 
whether the elimination of the annual 
adjustments should be applied to all 
penalty fees covered by § 1026.52(b). 
The few commenters that did express 
concern highlighted that they were 
generally concerned extending the 
proposal to other penalty fees was not 
adequately addressed or analyzed in the 
CFPB’s 2023 Proposal and that, just like 
late fees, the elimination of annual 
adjustments to reflect changes in the CPI 
should not apply to other credit card 
penalty fees because the cost of 
everything goes up with time. Although 
the CFPB rejects the broad notion that 
the cost of everything goes up with time, 
it has declined to adopt the elimination 
of the annual adjustments for all other 
credit card penalty fees covered by 
§ 1026.52(b) because at this time the 
CFPB does not have the same in-depth 
data to base its decision as it does with 
late fees. 

52(b)(1)(ii)(E) 
As discussed in part VI, with respect 

to Smaller Card Issuers as defined in 
§ 1026.52(b)(3), the CFPB is not 
adopting at this time the $8 late fee safe 
harbor threshold and the elimination of 
the higher late fee safe harbor amount 
for subsequent violations. In addition, 
as discussed in part VI and in the 
section-by section analysis of 
§ 1026.52(b)(1)(ii)(D), with respect to 
Smaller Card Issuers, the CFPB also is 
not adopting the proposed elimination 
of the annual adjustments for the late 
fee safe harbor threshold. 

Accordingly, the CFPB is adopting a 
new § 1026.52(b)(1)(ii)(E) to implement 
those decisions. Specifically, 
§ 1026.52(b)(1)(ii)(E) provides that a 
Smaller Card Issuer, as defined in 
§ 1026.52(b)(3), may impose a fee for a 
late payment on an account if the dollar 
amount of the fee does not exceed the 
safe harbor amount in 
§ 1026.52(b)(1)(ii)(A) or (B), as 
applicable, notwithstanding the $8 
limitation on the amount of a late fee in 
the lead-in text to § 1026.52(b)(1)(ii). 
Thus, Smaller Card Issuers as defined in 
this final rule may continue imposing a 
late fee pursuant to the safe harbor in an 
amount that does not exceed the amount 
in § 1026.52(b)(1)(ii)(A) for a first 
violation or the amount in 
§ 1026.52(b)(1)(ii)(B) for a late payment 
violation that occurs during the same 
billing cycle or one of the next six 
billing cycles. Further, because the 
penalty fee dollar amounts in 
§ 1026.52(b)(1)(ii)(A) and (B) are 
adjusted annually to reflect changes in 

the CPI as described in 
§ 1026.52(b)(1)(ii)(D), late fees imposed 
by Smaller Card Issuers pursuant to 
§ 1026.52(b)(1)(ii)(A) and (B) also will 
be adjusted annually. The CFPB 
determines that adopting these separate 
late fee safe harbor provisions for 
Smaller Card Issuers is necessary and 
appropriate for the reasons set forth in 
part VI. 

The CFPB also is adopting a new 
comment 52(b)(1)(ii)–4 explaining the 
late fee safe harbor provision for Smaller 
Card Issuers in § 1026.52(b)(1)(ii)(E). 
The comment explains that pursuant to 
the provision, and assuming that the 
original historical safe harbor threshold 
amounts apply, a Smaller Card Issuer 
may impose a late fee of $25 for a first 
late payment violation under 
§ 1026.52(b)(1)(ii)(A) and a late fee of 
$35 for a late payment violation that 
occurs during the same billing cycle or 
one of the next six billing cycles under 
§ 1026.52(b)(1)(ii)(B), provided that 
those amounts are consistent with the 
prohibitions in § 1026.52(b)(2). The 
CFPB is adopting comment 52(b)(1)(ii)– 
4 to facilitate compliance. 

52(b)(2) Prohibited Fees 
As previously discussed, a card issuer 

must not impose a fee for violating the 
terms or other requirements of a credit 
card account under an open-end (not 
home-secured) consumer credit plan 
unless the dollar amount of the fee is 
consistent with § 1026.52(b)(1) and (2). 
Section 1026.52(b)(2) provides certain 
circumstances where fees are 
prohibited. Specifically, § 1026.52(b)(2) 
prohibits (1) fees that exceed the dollar 
amount associated with the violation; 
and (2) multiple fees based on a single 
event or transaction. 

In the 2023 Proposal, the CFPB 
considered whether to require a 
courtesy period, which would have 
prohibited late fees imposed within 15 
calendar days after each payment due 
date and be applicable only to late fees 
assessed if the card issuer uses the safe 
harbor or alternatively, applicable to all 
late fees generally (regardless of whether 
the card issuer assesses late fees 
pursuant to the safe harbor amount set 
forth in § 1026.52(b)(1)(ii) or the cost 
analysis provisions set forth in 
§ 1026.52(b)(1)(i)). The CFPB had 
preliminary determined that it may be 
appropriate that the late fee amount 
essentially be $0 during the courtesy 
period because card issuers may not 
incur significant costs to collect late 
payments immediately after a late 
payment violation. 

Further, the 2023 Proposal noted that 
given that the late payments may be 
caused by problems with unavoidable 

processing delays, the implementation 
of a courtesy period also would be 
consistent with considerations of 
consumer conduct and deterrence, 
since, in these circumstances, the 
consumer attempted to pay timely. To 
the extent card issuers face increased 
cost from this 15-day courtesy period, 
the CFPB also noted that issuers have 
options that may not have been as 
readily available at the time of the 
Board’s 2010 Final Rule to encourage 
timely payment, like sending 
notifications to consumers to warn them 
of payment due dates or facilitating 
automatic payment. 

The CFPB solicited comments on 
whether § 1026.52(b)(2) should be 
amended to provide for a courtesy 
period which would prohibit late fees 
imposed within 15 calendar days after 
each payment due date. The CFPB 
additionally solicited comment on 
whether, if a 15-day courtesy period was 
required, the courtesy period should be 
applicable only to late fees assessed if 
the card issuer is using the late fee safe 
harbor amount (in which case 
§ 1026.52(b)(1)(ii) would have been 
amended instead of § 1026.52(b)(2)) or 
alternatively, if the courtesy period 
should be applicable generally 
(regardless of whether the card issuer 
assesses late fees pursuant to the safe 
harbor amount set forth in 
§ 1026.52(b)(1)(ii) or the cost analysis 
provisions set forth in 
§ 1026.52(b)(1)(i)). The CFPB also 
solicited comment, as well as data, on 
whether a courtesy period of fewer or 
greater than 15 days may have been 
appropriate. 

The CFPB noted that the alternative of 
applying a 15-day courtesy period only 
to use of the safe harbor late fee amount 
may have certain unintended effects on 
the possible late fee amounts assessed 
under the cost analysis provisions. To 
illustrate, using the Y–14 data, the CFPB 
estimated that a 15-day courtesy period 
tied to the proposed $8 safe harbor 
would cut the incidence of consumers 
charged the proposed $8 safe harbor 
amount by as much as half. This would 
have caused card issuers who use the 
proposed $8 safe harbor amount to 
recover as much as half of what they 
would have recovered if a 15-day 
courtesy period was not required. Card 
issuers who use the proposed $8 safe 
harbor amount, therefore, would have 
recovered an average of $4 in late fees 
per late payment. On the other hand, 
card issuers that opted to use the cost 
analysis provisions to assess late fees 
would not have been required to 
provide a 15-day courtesy period. This 
could have resulted in an outcome 
where card issuers who used the cost 
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analysis provisions to determine the late 
fee amount could charge a late fee that 
is less than the proposed $8 safe harbor 
amount, for example $6, but still, on 
average, collect more in total late fees 
than if they had charged the proposed 
$8 late fee amount. In this example, card 
issuers could have charged $6 on 100 
percent of incidences, whereas if they 
had used the proposed $8 safe harbor 
amount, they could have only charged 
the proposed $8 on approximately half 
of the incidences. This could have led 
to a scenario where consumers who are 
subject to late fees determined by the 
cost analysis provisions may have been 
assessed a lower late fee amount than 
the proposed $8 late fee safe harbor 
amount but would have been charged a 
late fee more frequently than consumers 
who were subject to the late fee safe 
harbor amount. 

The CFPB additionally solicited 
comments on whether a 15-day courtesy 
period should apply to the other penalty 
fees that are subject to § 1026.52(b), 
including over-the-limit fees and 
returned-payment fees, and if so, why it 
would be appropriate to apply a 15-day 
courtesy period to these other penalty 
fees. The proposal inquired, for 
example, should the CFPB provide 
consumers with (1) 15 calendar days 
after the billing cycle ends to bring the 
balance below the credit limit to avoid 
being charged an over-the-limit fee; and 
(2) 15 calendar days after each due date 
to make the required periodic payment 
to avoid a returned-payment fee if a 
payment has been returned. With 
respect to declined access checks, the 
CFPB solicitated comment on whether a 
15-day courtesy period is appropriate 
and if so, how should it be structured. 

Comment Received 
Support for late fee courtesy period. 

Many consumer groups in a joint letter, 
two credit union commenters, two 
individual commenters, and an industry 
trade association expressed support in 
response to the CFPB’s solicitation of 
comments on whether § 1026.52(b)(2) 
should be amended to provide for a 
courtesy period which would prohibit 
late fees imposed within 15 calendar 
days after each payment due date. The 
consumer groups provided the CFPB 
with multiple reasons why it would 
support a 15-day courtesy period 
including it would prevent abuses that 
cause consumers from being trapped 
into incurring late fees, other payment 
obligations require a courtesy period 
before late fees can be imposed, and 
industry convention shows that, with 
regards to risk management, payments 
within 30 days of a due date should not 
be considered late. The consumer 

groups urged the CFPB to apply a 15- 
day courtesy period to when card 
issuers use the safe harbor amount or 
the cost analysis provision. The 
consumer groups indicated that late fees 
imposed using the cost analysis 
provision are likely to be higher than 
the safe harbor amount and thus card 
issuers may be inclined to trigger late 
fees more frequently. 

An individual commenter indicated 
that a courtesy period for payments 
would help consumers who mail in 
their payments to not be penalized for 
any payment that is late due to issues 
with mail delivery. 

Two credit unions and a trade 
association highlighted that many credit 
unions and other card issuers currently 
offer consumers a courtesy period. The 
trade association specifically noted that 
courtesy periods more appropriately 
help consumers who may barely miss 
the minimum payment due date than a 
staggered late fee schedule. A credit 
union commenter specifically noted that 
a 15-day-or-less courtesy period was 
preferable to any additional notification 
requirements because notifications run 
the risk of confusing consumers. 

Opposition to late fee courtesy period. 
Several banks and credit unions, several 
trade associations, and two individual 
commenters expressed opposition to the 
CFPB’s solicitation for comments on 
whether § 1026.52(b)(2) should be 
amended to provide for a courtesy 
period which would prohibit late fees 
imposed within 15 calendar days after 
each payment due date. 

Several banks and credit unions, an 
industry trade association, and an 
individual commenter indicated that a 
15-day courtesy period was not 
necessary because card issuers are 
already required to provide consumers 
with a periodic statement at least 21 
days prior to the payment due date 
disclosed on the statement which puts 
consumers on notice when the payment 
is due and gives consumers enough time 
to then timely make the required 
payment. Many of these commenters 
indicated that this 21-day timeframe is 
akin to a courtesy period. 

Two industry trade associations 
indicated that a courtesy period would 
contradict, and thus could not be 
implemented by a card issuer, 
§ 1026.5(b)(2)(ii)(A)’s requirement that 
periodic statement be mailed or 
delivered at least 21 days prior to the 
payment due date disclosed on the 
statement. The commenters noted that 
statutorily a card issuer is permitted to 
treat payments not received by the due 
date as late immediately so long as the 
consumer was sent a periodic statement 
at least 21 days before the payment is 

due. The commenters believe that a 
courtesy period runs in contradiction to 
the ability to treat a payment late 
immediately. 

A bank and a credit union indicated 
that available payment methods 
provided by card issuers aid and ensure 
consumers make timely payments. 

Many banks and credit unions and 
industry trade associations, a law firm 
representing several card issuers, and a 
financial regulatory advocacy group 
expressed concerns about the potential 
negative impacts a 15-day courtesy 
period may have on consumers. 

Many of these commenters indicated 
that a 15-day courtesy period would 
generally cause consumer confusion 
because there would now be a minimum 
payment due date and a date by which 
a late fee may be incurred. Many of 
these commenters further specified that 
consumers would be confused about 
when their payment was actually due or 
that consumers may be confused by 
what consequences are triggered by 
missing the minimum payment on the 
due date versus paying it within the 15- 
day courtesy period. For example, one 
credit union expressed concern that a 
consumer may not be aware that making 
a payment within the 15-day courtesy 
period but after the minimum payment 
due date could still negatively impact 
the consumer’s credit score. An industry 
trade association indicated that 
consumers may not be aware that they 
could lose the grace period on 
purchases by not making a payment by 
the minimum payment due date but 
within the 15-day courtesy period. 

Two trade associations and a financial 
regulatory advocacy group specifically 
expressed concerns about the potential 
confusion surrounding the principal 
payment and interest accrual. These 
commenters generally indicated that 
consumers may not be aware that their 
payment is actually due on the payment 
due date and not 15 days thereafter and 
that interest may continue to accrue 
between the due date and the end of the 
courtesy period. An industry trade 
association indicated it would be 
difficult to develop a disclosure that 
accurately informs consumers that the 
courtesy period applies to a late fee but 
other negative consequences, like 
interest accrual, would still occur even 
if the consumer paid within the 15-day 
period. A financial regulatory advocacy 
group also expressed concerns that 
disclosures would be more confusing 
because it would include both a 
minimum payment due date and a 
different date to avoid incurring a late 
fee. 

Several of these industry commenters 
cautioned the CFPB that a 15-day 
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courtesy period would lessen the 
deterrence effect and negatively alter 
consumers’ payment habits by 
encouraging late payments. However, a 
bank did indicate that there is little 
evidence proving that a courtesy period 
would alter consumer payment habits. 

Several industry trade associations, 
two banks, and one financial regulatory 
advocacy group expressed concerns that 
a 15-day courtesy period would cause 
negative impacts for card issuers. Many 
of these commenters indicated that a 15- 
day courtesy period would generally 
increase delinquencies thereby 
decreasing card issuers’ revenue and 
negatively impacting card issuers’ costs. 
These commenters collectively noted 
that an impact on card issuers’ cost 
could raise significant safety and 
soundness risks; impact card issuers’ 
cash flow and thus affect their liquidity 
and financial management; impact a 
card issuers’ ability to absorb losses 
associated with riskier accounts; and 
cause card issuers to spend more on 
monitoring and managing delinquent 
accounts. The financial regulatory 
advocacy group also noted that it 
believed the safe harbor amount would 
need to be as much as double the 
proposed $8 in order for card issuers to 
recover their collection costs. A credit 
union trade association cautioned the 
CFPB that card issuers may compensate 
for reduced revenue by raising interest 
rates or other fees associated with their 
credit card products. This trade 
association warned that due to increases 
in interest rates cardholders may face 
higher borrowing costs and credit 
unions may be less competitive in the 
market. 

A few industry trade associations 
additionally expressed concerns that a 
15-day courtesy period would create a 
substantial credit risk to card issuers. 
One of the industry trade associations 
specifically noted that a courtesy period 
would make underwriting more difficult 
because card issuers would have to 
evaluate whether a cardholder is likely 
to take advantage of a courtesy period. 
This commenter indicated that this 
would cause card issuers to take a more 
conservative approach to ensure they 
are not exposed to undue financial risk. 

An individual commenter and an 
industry trade association indicated that 
courtesy periods provided for mortgage 
payments are not an applicable 
comparison to courtesy periods for 
credit card payments. The individual 
commenter indicated that for mortgage 
payments the monthly statement does 
not provide as much advance notice as 
is required for credit cards. Further, this 
individual commenter expressed 
concern about the comparison between 

mortgages and credit cards because the 
risks in mortgage transactions are 
different in that the mortgages have 
collateral to offset losses whereas credit 
cards are unsecured credit. Similarly, 
the trade association indicated that the 
CFPB did not adequately explain why 
mortgages, which are a form of secured 
lending, are compared to credit cards, a 
form of unsecured lending. 

A few trade associations and one law 
firm representing several card issuers 
expressed concerns that the CFPB does 
not have the authority under TILA to 
implement a courtesy period. One of 
these industry trade associations 
specifically indicated that the CARD Act 
authorizes the CFPB to regulate only the 
amount of penalty fees in connection 
with a violation of a cardholder 
agreement and not when a violation of 
such an agreement occurs. The law firm 
described above specifically expressed 
concerns that a 15-day courtesy period 
would redefine when an issuer can 
consider a payment to be late and this 
would run contrary to congressional 
intent and would eliminate limitations 
created by other statutory provisions. 

Several industry trade associations 
expressed concerns that the proposal 
lacked data or an overall explanation 
when the CFPB sought comments on 
whether § 1026.52(b)(2) should be 
amended to provide for a courtesy 
period which would prohibit late fees 
imposed within 15 calendar days after 
each payment due date. The trade 
association indicated that the CFPB did 
not provide quantification of consumer 
benefits or harm for the 15-day courtesy 
period or a courtesy period of any other 
length. One of the industry trade 
association commenters indicated that 
the CFPB, absent a new proposed rule 
with more specificity, could not 
implement the 15-day courtesy period 
because it was not detailed or formally 
proposed. Another of the trade 
association commenter indicated that 
the 15-day courtesy period did not 
include research specifically on any 
unintended negative consequences on 
consumers and credit access. 

Alternative suggestions to late fee 
courtesy period. Many consumer groups 
in a joint letter, one bank and one credit 
union, and an individual commenter 
provided the CFPB with alternative 
suggestions to a 15-day courtesy period. 
The individual commenter suggested 
that if a courtesy period was provided 
than the card issuer should be able to 
back-date the late fee to the original due 
date if the payment was not made by the 
end of the courtesy period. 
Alternatively, the individual commenter 
suggested that the card issuer could 
charge the late fee if the payment was 

not made by the due date; however, if 
the payment was made by the end of the 
courtesy period, then the fee could be 
automatically reversed on the next 
statement. The credit union suggested 
that a 15-day courtesy period in 
conjunction with maintaining the safe 
harbor fee at $30 would provide 
sufficient guardrails for card issuers 
who may be abusing late payment fees 
for profit. The bank indicated that there 
was not enough statistical evidence to 
support a 15-day courtesy period and 
that a 10-day courtesy period may be 
more reasonable as it aligns with other 
industries, such as mortgages and other 
consumer products. 

Specific data provided on late fee 
courtesy periods. Many credit unions 
provided the CFPB with the number of 
days they currently offer consumers as 
a courtesy period. The number of days 
ranged from 4 days to 25 days. 

Courtesy period for penalty fees 
generally. Many consumer groups in a 
joint letter expressed support in 
response to the CFPB’s solicitation of 
comments on whether § 1026.52(b)(2) 
should be amended to provide for a 
courtesy period for all penalty fees. The 
consumer groups specifically expressed 
concerns that card issuers will engage in 
tactics that generate more of these credit 
card penalty fees. 

One bank and one industry trade 
association indicated they would not be 
supportive of extending the 15-day 
courtesy period to all other credit card 
penalty fees. These two commenters 
were generally concerned that extending 
the proposal to other penalty fees was 
not adequately addressed or analyzed in 
the CFPB’s proposal and therefore 
should not be considered as a part of the 
final rule. 

The Final Rule 
For the reasons stated below, the 

CFPB has determined it will not be 
implementing any courtesy period for 
late fees or other penalty fees at this 
time. In doing so, the CFPB 
acknowledges commenters who 
expressed concerns about the impact a 
15-day courtesy period may have on 
consumers and issuers’ costs. 
Specifically, commenters expressed 
concerns that a courtesy period would 
raise issuers’ costs and create a 
substantial credit risk to card issuers 
including by making underwriting more 
difficult. Commenters also raised 
concerns that a courtesy period could 
cause consumer confusion about when 
a payment was actually due or that 
consumers may be confused by what 
consequences are triggered by missing 
the minimum payment on the due date 
versus paying it within the 15-day 
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courtesy period (e.g., when interest 
starts accumulating). The CFPB has 
determined that, absent additional 
evidence, the potential impacts to card 
issuers’ costs and consumers outweigh 
the benefits of a mandatory 15-day 
courtesy period. In addition to the 
concerns highlighted by commenters, 
the CFPB previously noted in the 2023 
Proposal that a 15-day courtesy period 
could cut the incidence of consumers 
charged the proposed $8 safe harbor 
amount by as much as half and, 
therefore, card issuers who use the safe 
harbor amount would have recovered an 
average of $4 in late fees per late 
payment. While the CFPB acknowledges 
the possible benefits raised by 
commenters, such as helping consumers 
who mail in their late payments avoid 
a penalty fee for any mail delivery 
issues, the potential for card issuers to 
recoup costs at half the safe harbor 
amount per late payment combined 
with other concerns about consumer 
confusion outweighs the possible 
benefits to consumers. Additionally, the 
CFPB understands that consumers who 
wish to have a courtesy period have that 
option available to them as some card 
issuers, primarily credit unions, 
currently offer courtesy periods for late 
payments. Based on comments received, 
the CFPB further acknowledges that 
some credit unions may offer courtesy 
periods that are more than 15 days. 

In recognizing the availability of 
courtesy periods, the CFPB 
acknowledges commenters who 
discussed the interaction between a 
courtesy period and 
§ 1026.5(b)(2)(ii)(A)’s requirement that a 
periodic statement be mailed or 
delivered at least 21 days prior to the 
payment due date disclosed on the 
statement. Specifically, many 
commenters believed that the 21-day 
notification of a payment due date was 
akin to providing a courtesy period. 
Other commenters noted that comparing 
courtesy periods for credit cards and 
mortgages was not an accurate 
comparison because the 21-day periodic 
statement provides a longer advance 
notice, and the risks are different. 
However, the CFPB notes that the 
requirement to provide a periodic 
statement at least 21 days prior to the 
payment due date is not the same as a 
courtesy period. Further, although the 
CFPB is not implementing a 15-day 
courtesy period, it does reject the notion 
that it does not have the authority to do 
so. 

The CFPB also acknowledges 
commenters who provided alternative 
suggestions including (1) allowing card 
issuers to back-date late fees to the 
original due date if the payment was not 

made by the end of the courtesy period, 
(2) allowing card issuers to charge the 
late fee if the payment was not made by 
the due date but requiring a reversal of 
the charge if the payment was made 
within the courtesy period, (3) 
providing a courtesy period but 
maintaining a $30 safe harbor amount, 
and (4) providing for a 10-day courtesy 
period and not a 15-day period. The 
CFPB declines to adopt any of the 
alternative suggestions for the same 
reasons it is declining to adopt the 
courtesy period that the CFPB put forth 
in the 2023 Proposal. Absent additional 
evidence, the potential impacts to 
consumers and card issuers’ costs 
outweigh the benefits at this time. 

52(b)(2)(i) Fees That Exceed Dollar 
Amount Associated With Violation 

Section 1026.52(b)(2)(i)(A) provides 
that a card issuer must not impose a fee 
for violating the terms or other 
requirements of a credit card account 
under an open-end (not home-secured) 
consumer credit plan that exceeds the 
dollar amount associated with the 
violation. For late fees, accompanying 
comment 52(b)(2)(i)–1 provides that the 
dollar amount associated with a late 
payment is the full amount of the 
required minimum periodic payment 
due immediately prior to assessment of 
the late payment. Thus, 
§ 1026.52(b)(2)(i)(A) prohibits a card 
issuer from imposing a late payment fee 
that exceeds the full amount of the 
required minimum periodic payment. 

In implementing TILA section 149, 
the Board noted that the prohibition of 
fees based on violations of the terms or 
other requirements of an account that 
exceed the dollar amount associated 
with the violation as set forth in its 
Regulation Z, § 226.52(b)(2)(i)(A) would 
be consistent with Congress’ intent to 
prohibit penalty fees that are not 
reasonable and proportional to the 
violation.198 The Board in its reasoning 
addressed issuers’ concerns that when 
the dollar amount associated with a 
violation is small, § 226.52(b)(2)(i)(A) 
could limit the penalty fee to an amount 
that is neither sufficient to cover the 
issuer’s costs nor to deter future 
violations.199 The Board explained that 
while it is possible that an issuer could 
incur costs as a result of a violation that 
exceed the dollar amount associated 
with that violation, this would not be 
the case for most violations.200 
Additionally, the Board noted that if 
card issuers could not recover all of 
their costs when a violation involves a 

small dollar amount, prohibiting late 
fees that exceed the full amount of the 
required minimum periodic payment 
would encourage them either to 
undertake efforts to reduce the costs 
incurred as a result of violations that 
involve small dollar amounts or to build 
those costs into upfront rates, which 
would result in greater transparency for 
consumers regarding the cost of using 
their credit card accounts.201 
Furthermore, the Board considered the 
deterrent effect and believed that 
violations involving small dollar 
amounts are more likely to be 
inadvertent and therefore the need for 
deterrence is less pronounced.202 

The Board also considered whether 
compliance with its Regulation Z, 
§ 226.52(b)(2)(i)(A) would be 
burdensome on card issuers and 
concluded that it would not be overly 
burdensome.203 The Board explained 
that, although card issuers may incur 
substantial costs at the outset, because 
§ 226.52(b)(2)(i)(A) required a 
mathematical determination, issuers 
should generally be able to program 
their systems to perform the 
determination automatically.204 

When implementing comment 
52(b)(2)(i)–1, the Board clarified that the 
dollar amount associated with a late 
payment is the full amount of the 
required minimum periodic payment 
due immediately prior to the assessment 
of the late payment. Industry 
commenters had argued that the dollar 
amount associated with a late payment 
should be the outstanding balance on 
the account because that is the amount 
the issuer stands to lose if the 
delinquency continues and the account 
eventually becomes a loss.205 However, 
the Board explained that relatively few 
delinquencies result in losses, and the 
violation giving rise to a late payment 
fee is the consumer’s failure to make the 
required minimum periodic payment by 
the payment due date. 

The CFPB’s Proposal 
The CFPB proposed to amend 

§ 1026.52(b)(2)(i)(A) to limit the dollar 
amount associated with a late payment 
to 25 percent of the required minimum 
periodic payment due immediately 
prior to assessment of the late payment. 
The CFPB also proposed to revise 
comment 52(b)(2)(i)–1 in the following 
two ways: (1) to clarify that the required 
minimum periodic payment due 
immediately prior to assessment of the 
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late payment is the amount that the 
consumer is required to pay to avoid the 
late payment fee, including as 
applicable any missed payments and 
fees assessed from prior billing cycles; 
and (2) to revise several examples 
consistent with the proposed 25 percent 
limitation. 

Like the Board’s reasoning in the 2010 
Final Rule, the proposal intended to 
ensure that late fees are reasonable and 
proportional, even late fees that are 
imposed when consumers are late in 
paying small minimum payments. 
However, the CFPB preliminarily 
determined that restricting the late fee 
to 25 percent of the minimum payment 
is more consistent with Congress’ intent 
to prohibit penalty fees that are not 
reasonable and proportional to the 
violation than the current rule that 
allows for a card issuer to potentially 
charge a late fee that is 100 percent of 
the minimum payment. 

For example, the proposal stated that 
when considering collection costs 
incurred by card issuers, it is likely that 
allowing a late fee that is 100 percent of 
the minimum payment is not reasonable 
and proportional to such costs. 
Generally, most card issuers do not 
incur collection costs that are 100 
percent of the amount they are trying to 
collect. The CFPB preliminarily 
determined that lowering the limitation 
on late fees to 25 percent of the 
minimum payment due would still 
likely allow card issuers to cover 

contingency fees paid to third-party 
agencies for collecting the amount of the 
minimum payment prior to account 
charge-off. The CFPB understood, based 
on information obtained through orders 
pursuant to section 1022(c)(4) of the 
CFPA for purposes of compiling the 
CFPB’s periodic CARD Act reports to 
Congress, that card issuers that contract 
with third-party agencies for pre-charge- 
off collections pay a contingency fee 
that is a percentage of the amount 
collected, which may include an 
amount (if collected) exceeding the 
minimum payment. These contingency 
fees can range from 9.5 percent to 23 
percent, further supporting that the 
proposed 25 percent of minimum 
payment due is more reasonable and 
proportional than permitting 100 
percent of the minimum payment.206 It 
appears that the Board did not consider 
or have access to such figures when it 
limited the dollar amount associated 
with a late payment to 100 percent of 
the required minimum periodic 
payment. With these additional data, 
the CFPB proposed a limitation on late 
fees that it preliminarily determined 
would be more reasonable and 
proportional than what was set forth in 
the Board’s 2010 Final Rule. 

The CFPB recognized that the 
proposed 25 percent limitation would 
most likely impact the amount of the 
late fee a card issuer can charge when 
(1) the minimum payment is small, and 
(2) the card issuer is using the cost 

analysis provisions in § 1026.52(b)(1)(i) 
generally to set the late fee amount. 
Based on the distribution of minimum 
payments in the Y–14 data, the CFPB 
estimated that this may occur 
infrequently. Y–14 data from October 
2021 to September 2022 show that for 
those months in which an account was 
late, only 12.7 percent of accounts had 
a minimum payment of $40 or less. 
Additionally for those months in which 
an account was late, at least 48.5 
percent of accounts had a minimum 
payment above $100. If a card issuer 
had used the proposed late fee safe 
harbor of $8, however, the instances 
where 25 percent of the minimum 
payment may be less than the proposed 
$8 safe harbor appeared to have been 
even less frequent. For instance, based 
on the distribution of minimum 
payments due in the Y–14 on a monthly 
basis from October 2021 to September 
2022, if card issuers could have only 
charged up to 25 percent of the 
minimum payment, only 7.7 percent of 
accounts would have been charged a 
late fee of less than $8. Figure 5 below, 
which was provided in the 2023 
Proposal, plots the cumulative 
distribution function 207 of total 
payments due in the range of $1 to $100 
in the account-level Y–14 data, for all 
months that payments were late 
between October 2021 and September 
2022. 

Additionally, when the dollar amount 
associated with the late payment is 

small, the CFPB recognized that the 
proposal could have had the potential to 

limit the late fee to an amount that is 
insufficient to cover a card issuer’s costs 
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208 See comment 52(b)(2)(i)–3 for an explanation 
of the dollar amount associated with an over-the- 
limit violation. 

209 See comment 52(b)(2)(i)–2 for an explanation 
of the dollar amount associated with a returned- 
payment violation. 

210 See comment 52(b)(2)(i)–4 for an explanation 
of the dollar amount associated with a declined 
access check violation. 

211 In considering the appropriate safe harbor 
threshold amount, the CFPB is guided by factors 
including (1) the cost incurred by the creditor from 
an omission or violation; (2) the deterrence of 
omissions or violations by the cardholder; (3) the 
conduct of the cardholder; and (4) such other 
factors deemed necessary or appropriate. CARD Act 
section 102, 123 Stat. 1740 (15 U.S.C. 1665d(c)). 

in collecting the late payment. However, 
permitting a late fee that is 100 percent 
of the minimum payment did not 
appear to be reasonable and 
proportional to the consumer’s conduct 
of paying late when the minimum 
payment is small. For instance, the 
proposal stated that in situations where 
the dollar amount associated with the 
late payment is small and the card 
issuer is permitted to charge a late fee 
that is 100 percent of the minimum 
payment then a consumer is essentially 
required to pay double the amount of a 
missed payment in the next billing cycle 
in addition to the minimum payment 
due for that next billing cycle. The 
CFPB preliminarily determined that this 
result would have been neither 
reasonable nor proportional to the 
consumer’s conduct in paying late. 

Furthermore, as the Board noted in its 
2010 Final Rule and which the CFPB 
preliminarily determined was still 
relevant in the 2023 Proposal, to the 
extent card issuers cannot recover all of 
their costs through a late fee when a late 
payment involves a small dollar 
amount, the proposed limitation would 
have likely encouraged card issuers to 
undertake efforts to either reduce costs 
incurred as a result of violations that 
involve small dollar amounts or to build 
those costs into upfront rates, which 
had the additional benefit of resulting in 
greater transparency for consumers 
regarding the cost of using credit card 
accounts. Finally, in the 2023 Proposal, 
the CFPB preliminarily determined that 
the Board’s explanation that compliance 
would not be overly burdensome also 
remained applicable to the CFPB’s 
proposal. The proposal would have 
similarly required a mathematical 
determination that issuers should 
generally be able to program their 
systems to perform automatically. 

In addition, as discussed above, the 
CFPB proposed to revise comment 
52(b)(2)(i)–1 to clarify that the required 
minimum periodic payment due 
immediately prior to assessment of the 
late payment is the amount that the 
consumer is required to pay to avoid the 
late payment fee, including as 
applicable any missed payments and 
fees assessed from prior billing cycles. 
The CFPB understood that card issuers 
report two payment amounts when 
responding to Y–14 collection efforts, a 
minimum payment calculated just for 
that billing cycle and the total amount 
that is required to be paid that billing 
cycle which includes missed payment 
amounts or fees assessed. The CFPB 
proposed this revision to comment 
52(b)(2)(i)–1 to address any potential 
confusion about the payment amount to 

which the proposed 25 percent 
limitation would apply. 

The CFPB solicited comment on the 
proposed 25 percent limitation 
discussed above. The CFPB also 
solicited comment on whether the 
dollar amount associated with the other 
penalty fees covered by § 1026.52(b) 
should be limited to 25 percent of the 
dollar amount associated with the 
violation. The proposal inquired, for 
example, (1) should over-the-limit fees 
be limited to 25 percent of the amount 
of credit extended by the card issuer in 
excess of the credit limit during the 
billing cycle in which the over-the-limit 
fee is imposed; 208 (2) should the 
returned-payment fee be limited to 25 
percent of the amount of the required 
minimum periodic payment due 
immediately prior to the date on which 
the payment is returned to the card 
issuer; 209 and (3) should the declined 
access check fee be limited to 25 percent 
of the amount of the check.210 

Comments Received 

Support for 25 percent restriction. 
Many individual commenters and many 
consumer groups expressed support for 
the CFPB’s proposal to limit the dollar 
amount associated with a late payment 
to 25 percent of the required minimum 
periodic payment due immediately 
prior to assessment of the late payment. 
Many consumer groups and an 
individual commenter highlighted that, 
in particular, this proposal would 
prevent excessive late fees on small 
remaining balances. The consumer 
groups also commented that card issuers 
may raise minimum payments due as a 
result of the 25 percent limitation, but 
expressed to the CFPB that this would 
be a positive outcome because current 
minimum payments due result in long 
repayment periods and higher finance 
charges for consumers who only pay the 
minimum each billing cycle. 

Opposition to 25 percent restriction. 
As discussed below, many industry 
commenters, and a few individuals, 
urged the CFPB to reconsider 
implementing the proposal to limit the 
dollar amount associated with a late 
payment to 25 percent of the required 
minimum periodic payment due 
immediately prior to assessment of the 
late payment. 

Several trade associations, a few 
banks and credit unions, and an 
individual commenter urged the CFPB 
to consider the impact the 25 percent 
limitation would have on card issuers’ 
costs. Commenters expressed concerns 
that the 25 percent limitation would be 
an impediment to card issuers’ ability to 
cover current or future increased costs 
associated with late payments. Two 
commenters specifically highlighted 
that many costs associated with a late 
payment are fixed and do not depend on 
the minimum payment due. A few of 
the trade associations urged the CFPB to 
consider the upfront costs card issuers 
could incur due to a change in the 
minimum payment requirement, namely 
that applications, solicitations, and 
initial disclosures would need to be 
amended along with the issuance of a 
change in terms notice to reflect the new 
minimum payment calculation. Another 
trade association reported that one of its 
credit union members indicated that for 
certain balances, its current minimum 
payment due is $40 so with the 25 
percent limitation the late fee would be 
$10 which would not cover its costs 
(and it would be $2 higher than the 
proposed safe harbor amount). One bank 
highlighted that the CFPB indicated 7.7 
percent of accounts would have been 
charged a late fee of less than $8 if card 
issuers could only charge up to 25 
percent between October 2021 to 
September 2022. This commenter 
indicated that the CFPB failed to 
explain why $8 would be a reasonable 
estimate of costs incurred if nearly 8 
percent of late payment incidents would 
be subject to a fee lower than the 
proposed safe harbor due to the 25 
percent limitation. 

A law firm representing several card 
issuers, an individual commenter, and 
two trade associations expressed 
concerns that the 25 percent limitation 
would lead to a late fee amount that is 
not reasonable or proportional to a 
cardholder’s omission or violation or 
otherwise did not properly consider the 
factors the CFPB is guided by when 
considering the appropriate safe harbor 
amount.211 One industry trade 
association and the law firm described 
above broadly indicated the CFPB did 
not acknowledge any of the guiding 
factors. A few banks and one industry 
trade association indicated that the 
CFPB did not consider the deterrent 
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212 This final rule makes technical changes to 
cross references in comments 52(b)(2)(i)–1.ii, 
52(b)(2)(i)–2.ii and iii, and 52(b)(2)(i)–3.ii to 
conform to OFR style requirements. 

effect in the 25 percent limitation 
proposal and a research group further 
indicated that the deterrent effect was 
not considered for a safe harbor amount 
below $8, to the extent that is a 
possibility due to the 25 percent 
limitation. One industry trade group 
and the law firm described above also 
indicated that the CFPB did not provide 
the underlying raw data it relied on, and 
therefore, they could not be sure that the 
analysis undertaken with respect to the 
25 percent limitation set forth in the 
2023 Proposal was accurate. An 
individual commenter indicated that the 
CFPB disregarded the legal meanings of 
‘‘reasonable and proportional’’ and that 
it would be reasonable for card issuers 
to impose late fees that are up to the full 
amount of the payment past due using 
the same methodology as certain State 
laws on returned payments. 

One credit union indicated that the 
CFPB inaccurately based the 25 percent 
limitation on the cost of collecting 
delinquent accounts pre-charge-off. The 
commenter expressed concerns with 
this analysis because accounts assessed 
late fees pose a higher risk of 
delinquency and thus charge-off. The 
commenter noted that all costs incurred 
on credit unions’ credit card products 
are also incurred by all members and, 
therefore, all costs should be included 
in the analysis. 

Several banks and credit unions and 
many trade associations cautioned the 
CFPB that the 25 percent limitation 
could potentially cause negative 
consequences for consumers. One credit 
union and several trade associations 
indicated that the 25 percent limitation 
would cause card issuers to raise their 
minimum payment requirements in 
order to charge a higher late fee. 
Industry commenters and trade 
associations highlighted various 
potential consequences that could result 
from card issuers increasing their 
minimum payment requirements 
including an increase in delinquencies 
and defaults; damage to consumers’ 
credit scores; higher rates for credit 
cards; decrease in credit availability, 
and an increase in consumers’ future 
borrowing costs. 

Many trade associations also raised 
concerns that any potential effect that 
the 25 percent limitation may have on 
raising card issuers’ costs, from upfront 
costs like additional computer 
programming needs to the late fee not 
covering issuers’ costs, could cause card 
issuers to take actions that may have a 
negative effect on consumers. For 
example, these commenters asserted 
that card issuers may raise other fees 
associated with their credit card 
products, raise rates, be unable to issue 

credit cards, or be unable to provide 
credit access to as many consumers. 

One credit union trade association 
also cautioned the CFPB that the 25 
percent limitation may cause consumers 
to be less likely to try to avoid late fees 
by communicating with credit unions 
that they are experiencing financial 
difficulties which would ultimately cost 
both the consumer and the credit union. 

Alternative suggestions to 25 percent 
restriction. Many consumer groups in a 
joint letter, an individual commenter, 
and a bank provided the CFPB with 
alternative suggestions to the CFPB’s 25 
percent limitation proposal. The 
consumer groups urged the CFPB to 
consider alternatively limiting the late 
fee to 25 percent of the minimum 
payment remaining. Therefore, if a 
consumer had made a partial payment 
of the minimum payment due, the late 
fee would be limited to 25 percent of the 
remaining minimum amount due and 
not 25 percent of the total minimum 
payment. 

The individual commenter suggested 
that a card issuer should be permitted 
to charge a late fee that is 3 percent of 
the total underlying debt, similar to 
§ 1026.52(b)(1)(ii)(C). The individual 
commenter indicated that a card issuer 
who permits a consumer to pay the 
underlying debt off over time is taking 
on a higher credit risk than card issuers 
that require payments in full. Therefore, 
all card issuers, at a minimum, should 
be able to charge 3 percent of the total 
underlying debt. Similarly, a bank 
suggested the CFPB tie the late fee to the 
underlying balance rather than the 
minimum payment. 

Specific data provided on 25 percent 
restriction. Many individual 
commenters on behalf of a credit union, 
a few industry trade associations, and a 
few bank and credit union commenters 
provided the CFPB with specific data as 
it relates to the CFPB’s proposal to limit 
the dollar amount associated with a late 
payment to 25 percent of the required 
minimum periodic payment due 
immediately prior to assessment of the 
late payment. 

An industry trade association and 
many individual commenters on behalf 
of a credit union indicated that the 
credit union’s late fee of $25 would 
effectively be reduced to $6.25 under 
the proposal. The individual 
commenters also indicated that the 
CFPB’s proposal would require the card 
issuer to elect the lesser of the proposed 
$8 safe harbor amount or 25 percent of 
the missed payment. 

One credit union indicated that 
according to estimates, the 25 percent 
limitation would result in an average 
late fee amount of $4.61, which is a 62 

percent decrease compared to the credit 
union’s average late fee of $12.13. A 
bank commenter indicated that more 
than 53 percent of its accounts have a 
minimum payment less than $32 and 
two-thirds of its accounts have a 
minimum payment below $50. 

A few trade associations indicated 
that one bank reported that 40 percent 
of its required minimum payments for 
consumer credit card accounts are 
under $32. These trade associations also 
indicated that a small card issuer 
reported to the trade associations that it 
estimated 53 percent of its accounts and 
29.1 percent of balances have minimum 
payments under $32. 

Application of 25 percent restriction 
to all penalty fees. Many consumer 
groups in a joint letter expressed 
support in response to the CFPB’s 
solicitation of comments on whether the 
CFPB’s proposal to limit the dollar 
amount associated with a late payment 
to 25 percent of the required minimum 
periodic payment due immediately 
prior to assessment of the late payment 
should extend to all other credit card 
penalty fees. The consumer groups 
specifically expressed concerns that 
card issuers otherwise will begin to 
engage in tactics to increase the amount 
of other credit card penalty fees. 

One bank and one industry trade 
association indicated they would not be 
supportive of extending the 25 percent 
limitation to all other credit card 
penalty fees. These two commenters 
were generally concerned that extending 
the proposal to other penalty fees was 
not adequately addressed or analyzed in 
the CFPB’s proposal and therefore 
should not be considered as a part of the 
final rule. 

The Final Rule 

For the reasons stated herein, the 
CFPB is not adopting, for either Larger 
Card Issuers or Smaller Card Issuers, the 
proposed amendment to 
§ 1026.52(b)(2)(i)(A) to limit the dollar 
amount associated with a late payment 
to 25 percent of the required minimum 
periodic payment due immediately 
prior to assessment of the late payment. 
Therefore, the CFPB is also not adopting 
the proposed revision to comment 
52(b)(2)(i)–1.212 In doing so, the CFPB 
acknowledges comments highlighting 
the impact a 25 percent limitation may 
have on issuers’ costs. Many 
commenters specifically noted the 
impact the 25 percent limitation may 
have on credit unions and small card 
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issuers. The commenters expressed 
concerns that credit unions and small 
card issuers tend to have higher pre- 
charge-off collection costs and a lower 
minimum payment. It was also noted 
that restrictions on Federal credit 
unions on charging higher interest rates 
may further impact their potential to 
recoup pre-charge-off collections costs 
they cannot collect through late fees 
because of the 25 percent limitation. 
Commenters additionally expressed 
concerns that not only would the 25 
percent limitation prevent card issuers 
from covering pre-charge-off collection 
costs related to a late payment but there 
would also be upfront costs incurred. 
For example, for card issuers that 
choose to adjust its minimum payments 
due, a notice of change in terms would 
need to be issued. 

The CFPB recognizes that some of the 
concerns discussed above could be 
addressed by only applying the 25 
percent restriction to Larger Card 
Issuers. Nonetheless, the CFPB has 
determined that even with respect to 
Larger Card Issuers, the benefits the 25 
percent limitation may have for 
consumers, such as requiring a more 
reasonable and proportional late fee for 
instances where the minimum payment 
due is small, do not outweigh 
considerations of card issuers’ ability to 
recoup their pre-charge-off collection 
costs when they are using the $8 safe 
harbor threshold amount. In addition to 
considering the comments noted above, 
the CFPB also acknowledges the specific 
data provided by commenters 
demonstrating potential late fee 
amounts based on current minimum 
payments due. Commenters here 
highlighted that some card issuers have 
a large percentage of their accounts with 
a minimum payment of less than $32. 
For these card issuers, the 25 percent 
limitation would be especially 
impactful because, as reported in 
comments, 40 to 53 percent of accounts 
would have charges under the $8 safe 
harbor. The CFPB is concerned that 
when a card issuer cannot charge a 
significant number of their accounts the 
$8 safe harbor amount, card issuers’ pre- 
charge-off collection costs may not be 
covered. 

The CFPB also acknowledges 
commenters who highlighted the 
potential for card issuers to raise its 
minimum payments due in response to 
the 25 percent limitation and the 
impacts this may have on consumers. 
These comments noted that in order to 
combat lower late payment fees that the 
25 percent limitation may impose, card 
issuers might raise minimum payments 
due. Conversely, other commenters 
explained that card issuers raising 

minimum payments would be a positive 
for consumers because, according to 
these commenters, current minimum 
payments due result in long repayment 
periods and higher finance charges. 

In weighing these considerations, the 
CFPB has determined not to adopt the 
25 percent limitation proposal in order 
to minimize impacts to minimum 
balances due. While the CFPB agrees 
with commenters that raising minimum 
payments due could be a positive for 
some consumers, the potential negative 
impacts of higher minimum payments 
on consumers, like an increase in 
delinquencies and defaults in particular 
for consumers with limited cash flow, 
do not outweigh any benefits higher 
minimum payments due may have for 
consumers. 

The CFPB also acknowledges 
alternative suggestions provided by 
commenters such as limiting the late fee 
to 25 percent of the minimum payment 
remaining or permitting a late fee that 
is 3 percent of the total underlying debt. 
The CFPB declines to adopt alternatives 
suggested for the same reasons the CFPB 
is not adopting the proposed 25 percent 
limitation. That is to say, the CFPB has 
determined that the potential impacts 
on card issuers’ ability to recoup pre- 
charge-off collection costs does not 
outweigh the benefits to consumers, and 
the CFPB is concerned about the impact 
the 25 percent restriction may have on 
minimum payments due. 

As discussed above, the CFPB 
received only a few responses to its 
request for comment on whether the 25 
percent limitation should be applied to 
all penalty fees covered by § 1026.52(b). 
The CFPB has determined that, like the 
25 percent limitation for late payments, 
the benefits to consumers do not 
outweigh the impact on card issuers’ 
costs. Additionally, with respect to 
consumer groups’ concern that card 
issuers will begin to engage in tactics to 
increase the number of those penalty 
fees if the CFPB lowers the safe harbor 
late fee amounts, the CFPB notes that 
this is less likely because it has not 
adopted the 25 percent limitation for 
late fees. As such, a 25 percent 
limitation for all other credit card 
penalty fees will not be implemented. In 
doing so, the CFPB rejects the notion 
raised by industry commenters that the 
CFPB could not have adopted the 25 
percent limitation with respect to these 
other penalty fees in this final rule 
because it did not establish a sufficient 
factual or legal analysis with respect to 
these penalty fees. 

52(b)(2)(ii) Multiple Fees Based on a 
Single Event or Transaction 

Section 1026.52(b)(2)(ii) prohibits 
card issuers from imposing multiple 
penalty fees based on a single event or 
transaction. 

The CFPB’s Proposal 
The CFPB did not propose to amend 

the text of § 1026.52(b)(2)(ii). However, 
the CFPB proposed to revise comment 
52(b)(2)(ii)–1 to clarify several examples 
illustrating this requirement. 
Specifically, the 2023 Proposal would 
have amended several examples in 
comment 52(b)(2)(ii)–1 to reflect a late 
fee amount of $8, consistent with the 
proposed amendments to 
§ 1026.52(b)(1)(ii), and to make minor 
technical changes for consistency with 
the proposal. 

Comments Received and the Final Rule 
The CFPB received no comments on 

the proposed revisions to comment 
52(b)(2)(ii)–1. This final rule adopts 
comment 52(b)(2)(ii)–1 as proposed 
with several revisions. Consistent with 
the proposal, this final rule amends 
comment 52(b)(2)(ii)–1 to reflect a late 
fee amount of $8 for purposes of the 
examples, consistent with the new late 
fee safe harbor amount applicable to 
Larger Card Issuers. This final rule also 
amends comment 52(b)(2)(ii)–1.i and ii 
to specify that the card issuer for 
purposes of the examples is not a 
Smaller Card Issuer pursuant to 
§ 1026.52(b)(3). This final rule also 
makes a technical change to a cross 
reference in comment 52(b)(2)(ii)–1.ii.B 
to conform to OFR style requirements. 
Even though Smaller Card Issuers are 
not subject to the $8 late fee safe harbor 
threshold in § 1026.52(b)(1)(ii), the 
CFPB has determined it is useful to 
revise the late fee amounts in the 
examples to be $8, consistent with the 
late fee safe harbor threshold amount 
that applies to Larger Card Issuers. 

52(b)(3) Smaller Card Issuers 
As discussed in part VI, the CFPB is 

not adopting at this time certain 
proposed provisions with respect to 
Smaller Card Issuers. Specifically, with 
respect to such card issuers, the CFPB 
is not adopting: (1) the $8 late fee safe 
harbor threshold and the elimination of 
the higher late fee safe harbor amount 
for subsequent violations; and (2) the 
elimination of the annual adjustments 
for the safe harbor threshold. To 
implement that distinction, the CFPB is 
adopting a definition of Smaller Card 
Issuer in new § 1026.52(b)(3). The 
CFPB’s reasons for not adopting the 
provisions as to Smaller Card Issuers, 
including the reasons for setting the 
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213 See supra note 5. 

214 Consistent with § 1026.9(c)(2)(i)(A), a Larger 
Card Issuer that becomes a Smaller Card Issuer 
would have to provide consumers a change-in- 
terms notice at least 45 days prior to imposing 
higher late fee amounts under the safe harbor. 

215 A Smaller Card Issuer that becomes a Larger 
Card Issuer would not be required to provide 
consumer a change-in-terms notice prior to 
imposing lower late amounts under the safe harbor, 
as the requirement generally does not apply to 
reductions in fee amounts. See § 1026.9(c)(2)(v)(A). 

Smaller Card Issuer definition at one 
million open credit card accounts, are 
discussed in detail in part VI. The 
CFPB’s reasons for adopting specific 
aspects of the Smaller Card Issuer 
definition are discussed in the section- 
by-section analysis of § 1026.52(b)(3)(i) 
and (ii) below. 

52(b)(3)(i) 

Section 1026.52(b)(3)(i) sets forth the 
general definition of Smaller Card 
Issuer. It provides that, except as 
provided in § 1026.52(b)(3)(ii), a card 
issuer is a Smaller Card Issuer for 
purposes of the safe harbor late fee 
provisions in § 1026.52(b)(1)(ii)(E) if the 
card issuer together with its affiliates 
had fewer than one million open credit 
card accounts, as defined in 
§ 1026.58(b)(6), for the entire preceding 
calendar year.213 Thus, a card issuer 
must include its affiliates’ open credit 
card accounts along with its own in 
determining whether it meets the 
Smaller Card Issuer definition. The 
CFPB determines that requiring card 
issuers to include the open credit card 
accounts of their affiliates is consistent 
with the goal of ensuring coverage of 
Larger Card Issuers and preventing 
those Larger Card Issuers with more 
than one million open accounts from 
relying on affiliates to divide accounts 
in order to qualify as Smaller Card 
Issuers—and thus impose higher safe 
harbor late fee amounts. Section 
1026.52(b)(3)(i) further provides that for 
purposes of the Smaller Card Issuer 
definition, ‘‘affiliate’’ means any 
company that controls, is controlled by, 
or is under common control with 
another company, as set forth in the 
Bank Holding Company Act of 1956 (12 
U.S.C. 1841 et seq.). The CFPB is 
adopting this common definition of 
‘‘affiliate’’ because it is one with which 
card issuers are familiar and, as such, 
will facilitate compliance. 

The Smaller Card Issuer definition 
also incorporates the existing definition 
of open credit card account in 
§ 1026.58(b)(6) of Regulation Z, which is 
used for purposes of determining 
whether a card issuer meets certain 
exceptions to requirements for 
submitting card agreements to the CFPB. 
The CFPB is incorporating this open 
credit card account definition into the 
definition of Smaller Card Issuer 
because it is one with which card 
issuers are familiar and, as such, will 
facilitate compliance. 

Existing § 1026.58(b)(6) defines open 
account, or open credit card account, 
broadly as a credit card account under 
an open-end (not home-secured) 
consumer credit plan for which either 
(1) the cardholder can obtain extensions 
of credit on the account; or (2) there is 
an outstanding balance on the account 
that has not been charged off. The 
definition further provides that an 
account that has been suspended 
temporarily is considered an open 
account or open credit card account. 
The CFPB notes that this broad 
definition generally encompasses open 
credit card accounts that a card issuer 
keeps on-balance sheet as well as those 
that a card issuer may have sold or 
otherwise keeps off-balance sheet 
(except for accounts that have been 
charged off). The CFPB determines that 
this metric more accurately reflects the 
size of a card issuer’s portfolio and 
ensures that card issuers cannot meet 
the Smaller Card Issuer definition, and 
thereby impose higher late fee safe 
harbor amounts, by simply securitizing 
their accounts and moving them off- 
balance sheet. 

The CFPB also notes that to meet the 
Smaller Card Issuer definition in 
§ 1026.52(b)(3), a card issuer together 
with its affiliates must have fewer than 
one million open credit card accounts 
for the entire preceding calendar year. 
Thus, as explained in new comment 
52(b)(3)(i)–1, if a card issuer together 
with its affiliates had more than one 
million open credit card accounts from 
January through October of the 
preceding calendar year, for example, 
but had fewer than that threshold 
number in November and December, the 
card issuer is not a Smaller Card Issuer 
in the next calendar year. Further, as 
also explained in the comment, the card 
issuer is not a Smaller Card Issuer until 
such time that the card issuer’s number 
of open credit card accounts, together 
with those of its affiliates, remains 
below one million for an entire 
preceding calendar year.214 In order to 
provide clarity and certainty for card 
issuers, the comment provides that a 
card issuer must remain below the open 
credit card account threshold for the 
entire preceding calendar year in order 
to meet the Smaller Card Issuer 
definition. The requirement also 
provides certainty and consistency for 
consumers, who might otherwise 

experience significant fluctuations in 
their late fee amounts as their card 
issuer moves above and below the 
threshold. 

52(b)(3)(ii) 

Section 1026.52(b)(3)(ii) sets forth an 
exception to the general definition of 
Smaller Card Issuer in § 1026.52(b)(3)(i). 
It provides that if a card issuer together 
with its affiliates had fewer than one 
million open credit card accounts for 
the entire preceding calendar year but 
meets or exceeds that number of open 
credit card accounts in the current 
calendar year, then the card issuer will 
no longer be a Smaller Card Issuer for 
purposes of § 1026.52(b)(1)(ii)(E) as of 
60 days after meeting or exceeding that 
number of open credit card accounts.215 
Thus, as explained in new comment 
52(b)(3)(ii)–1, the card issuer may not 
impose a late fee pursuant to 
§ 1026.52(b)(1)(ii)(E) as of 60 days after 
meeting or exceeding the threshold 
number of open credit card accounts, 
because at that point the card issuer is 
no longer a Smaller Card Issuer. Instead, 
for purposes of imposing a late fee 
pursuant to the safe harbor provisions, 
the card issuer may impose a late fee of 
no more than $8 pursuant to 
§ 1026.52(b)(1)(ii) as of the 60th day. 

The CFPB notes that this approach is 
similar to the definition of creditor in 
§ 1026.2(a)(17). That definition 
generally provides, in relevant part, that 
a creditor is a person who regularly 
extends consumer credit that is subject 
to finance charge or is payable by 
written agreement in more than four 
installments. It further provides that a 
person regularly extends consumer 
credit if, with certain exceptions, that 
person extended consumer credit more 
than 25 times in the preceding calendar 
year. However, the definition also 
generally provides that if a person did 
not meet the numerical standard (i.e., 25 
extensions of consumer credit) in the 
preceding calendar year, the numerical 
standard must be applied in the current 
calendar year. As such, a person who 
begins a calendar year beneath the 
definitional threshold can become a 
creditor, and subject to all of the 
Regulation Z requirements that apply to 
creditors, during that calendar year if 
the person meets or exceeds the 
threshold. 
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Similarly, under this final rule, the 
definition of Smaller Card Issuer 
generally provides that if a card issuer 
together with its affiliates did not meet 
the numerical standards (i.e., one 
million open credit card accounts) in 
the preceding calendar year, the 
numerical standard must be applied in 
the current calendar year. The CFPB is 
incorporating this concept into the 
definition of Smaller Card Issuer in 
order to ensure that the $8 limitation in 
§ 1026.52(b)(1)(ii) becomes applicable to 
formerly Smaller Card Issuers—and that 
cardholders of those issuers receive the 
benefits therefrom—as soon as 
practicable. To that end, the CFPB 
determines that a period of 60 days after 
a formerly Smaller Card Issuer meets or 
exceeds the threshold, as provided in 
the definition, is a sufficient amount of 
time for the card issuer to come into 
compliance with the limitation in 
§ 1026.52(b)(1)(ii). The CFPB notes that 
60 days is the same compliance period 
accorded to Larger Card Issuers under 
this final rule as discussed in part VIII. 

Section 1026.58 Internet Posting of 
Credit Card Agreements 

58(b) Definitions 

58(b)(6) Open Account 
The CFPB is adopting a technical 

amendment to the definition of open 
account, or open credit card account, in 
§ 1026.58. As discussed in the section- 
by-section analysis of § 1026.52(b)(3), 
the CFPB is adopting a definition of 
Smaller Card Issuer to implement its 
decision not to finalize certain 
provisions of this final rule with respect 
to card issuers with fewer than one 
million open credit card accounts. That 
definition incorporates the definition of 
open account, or open credit card 
account, in § 1026.58(b)(6). The CFPB is 
revising § 1026.58(b)(6) to clarify that 
the definition of open account, or open 
credit card account, is for purposes of 
both § 1026.58 and § 1026.52. 

Section 1026.60 Credit and Charge 
Card Applications and Solicitations 

60(a) General Rules 

60(a)(2) Form of Disclosures; Tabular 
Format 

Section 1026.60(a) provides that a 
card issuer must provide the disclosures 
set forth in § 1026.60 on or with a 
solicitation or an application to open a 
credit or charge card account. Section 
1026.60(a)(2) provides certain format 
requirements for the disclosures 
required under § 1026.60. Section 
1026.60(a)(2)(i) provides that in certain 
circumstances the disclosures required 
by § 1026.60 generally must be 

disclosed in a tabular format. Section 
1026.60(a)(2)(ii) provides that when a 
tabular format is required, certain 
disclosures must be disclosed in the 
table using bold text, including any late 
fee amounts and any maximum limits 
on late fee amounts required to be 
disclosed under § 1026.60(b)(9). 
Comment 60(a)(2)–5.ii includes a late 
fee example to illustrate the requirement 
that any maximum limits on fee 
amounts must be disclosed in bold text. 
The current example assumes that a 
card issuer’s late fee will not exceed 
$35. 

The CFPB’s Proposal 
The CFPB proposed to amend the 

example to assume that the late fee 
would not exceed $8, so that the 
maximum late fee amount in the 
example would have been consistent 
with the proposed $8 late fee safe harbor 
amount set forth in proposed 
§ 1026.52(b)(1)(ii). 

Comments Received and the Final Rule 
The CFPB received no comments on 

the proposed revisions to comment 
60(a)(2)–5.ii. This final rule adopts 
comment 60(a)(2)–5.ii as proposed with 
minor revisions to specify that the card 
issuer in the example is not a Smaller 
Card Issuer as defined in 
§ 1026.52(b)(3). The CFPB has 
determined that revising the example to 
be consistent with the late fee safe 
harbor amount of $8 is necessary to 
reflect the changes to the late fee safe 
harbor dollar amount as set forth in 
§ 1026.52(b)(1)(ii) for Larger Card 
Issuers. Notwithstanding the revisions 
to the late fee safe harbor amount in the 
example, Smaller Card Issuers as 
defined in § 1026.52(b)(3) are not 
subject to the $8 late fee safe harbor 
threshold adopted in this final rule and 
may use the relevant safe harbor 
thresholds set forth in 
§ 1026.52(b)(1)(ii)(A) through (C). This 
final rule also makes a technical change 
to a cross reference in comment 
60(a)(2)–6.i to conform to OFR style 
requirements. 

Appendix G to Part 1026—Open-End 
Model Forms and Clauses 

Appendix G to part 1026 generally 
provides model or sample forms or 
clauses for complying with certain 
disclosure requirements applicable to 
open-end credit plans, including a 
credit card account under an open-end 
(not home-secured) consumer credit 
plan. The following five sample forms 
or clauses set forth an example of the 
maximum late fee amount of ‘‘Up to 
$35’’ under the heading ‘‘Late 
Payment’’: (1) G–10(B); (2) G–10(C); (3) 

G–10(E); (4) G–17(B); and (5) G–17(C). 
The following two sample forms set 
forth an example of the maximum late 
fee amount of ‘‘Up to $35’’ under the 
heading ‘‘Late Payment Warning’’: (1) 
G–18(D); and (2) G–18(F). Sample form 
G–21 sets forth an example of the 
maximum late fee amount of ‘‘Up to 
$35’’ under the heading ‘‘Late Payment 
Fee.’’ The following two sample forms 
or clauses set forth an example of the 
late fee amount ($35) a consumer may 
incur if the consumer does not pay the 
required amount by the due date under 
the heading ‘‘Late Payment Warning’’: 
(1) G–18(B); and (2) G–18(G). The 
following three sample forms set forth 
an example of the late fee amount ($35) 
that the consumer was charged in the 
particular billing cycle under the 
heading ‘‘Fees’’: (1) G–18(A); (2) G– 
18(F); and (3) G–18(G). 

The CFPB solicited comment on 
whether the late fee amount of $35 in 
these sample forms or clauses, as 
applicable, should be revised to set forth 
a late fee amount of $8, and whether the 
maximum late fee amount of ‘‘Up to 
$35’’ in these sample forms or clauses, 
as applicable, should be revised to set 
forth a maximum late fee amount of ‘‘Up 
to $8’’ so that the late fee amount and 
maximum late fee amount in the 
examples are consistent with the 
proposed $8 late fee safe harbor amount 
set forth in proposed § 1026.52(b)(1)(ii). 
The CFPB noted that the 11 forms or 
clauses discussed above are just 
samples; card issuers would need to 
disclose the late fee amount that they 
charge or the maximum late fee amount 
on the account, as applicable, consistent 
with the restrictions in § 1026.52(b). 

In addition, as discussed in the 
section-by-section analysis of 
§ 1026.52(b)(2)(i), in the 2023 Proposal, 
the CFPB solicited comment on whether 
to restrict card issuers from imposing a 
late fee on a credit card account, unless 
the consumer has not made the required 
payment within 15 calendar days 
following the due date. The CFPB 
solicited comment on whether the 
following 10 sample forms or clauses 
that currently disclose an example of 
the late fee amount ($35) or maximum 
late fee amount (‘‘Up to $35’’) that could 
be incurred on the account should be 
revised to disclose that a late fee will 
only be charged if the consumer does 
not make the required payment within 
15 calendar days of the due date: (1) G– 
10(B); (2) G–10(C); (3) G–10(E); (4) G– 
17(B); (5) G–17(C); (6) G–18(B); (7) G– 
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216 Sample Form G–18(F) contains two examples 
of late fees—one example is the maximum late fee 
of ‘‘Up to $35’’ under the heading ‘‘Late Fee 
Warning’’ and the other example is the late fee ($35) 
that was charged to the consumer in the particular 
billing cycle under the heading ‘‘Fees.’’ The CFPB 
solicited comment only on whether the 15-day 
courtesy period should be incorporated into the 
‘‘Late Fee Warning’’ to indicate the late fee would 
only be charged if the consumer does not make the 
required payment within 15 calendar days after 
each due date. The 15-day courtesy period 
disclosure would not have been appropriate for the 
example of the late fee under the heading ‘‘Fee.’’ 

217 Sample Form G–18(G) contains two examples 
of late fees—one example is the late fee of ‘‘$35’’ 
under the heading ‘‘Late Fee Warning’’ and the 
other example is the late fee ($35) that was charged 
to the consumer in the particular billing cycle 
under the heading ‘‘Fees.’’ The CFPB solicited 
comment only on whether the 15-day courtesy 
period should be incorporated into the ‘‘Late Fee 
Warning’’ to indicate the late fee would only be 
charged if the consumer does not make the required 
payment within 15 calendar days after each due 
date. The 15-day courtesy period disclosure would 
not have been appropriate for the example of the 
late fee under the heading ‘‘Fee.’’ 

218 Sample Form G–18(A) only provides an 
example of a late fee that has been charged on the 
account in that billing cycle (see late fee disclosed 
under the ‘‘Fees’’ heading), so a disclosure of the 
15-day courtesy period would not have been 
appropriate for this disclosure. 

219 These sample forms refer to over-the-limit fees 
as ‘‘over-the-credit-limit fees.’’ 

220 15 U.S.C. 1604(d). 
221 Section 1026.5(c) requires that ‘‘disclosures 

shall reflect the terms of the legal obligation 
between the parties.’’ 

18(D); (8) G–18(F),216 (9) G–18(G); 217 
and (10) G–21.218 The CFPB also 
solicited comment on effective ways to 
help ensure that consumers understand 
that a 15-day courtesy period only 
relates to the late fee, and not to other 
possible consequences of paying late, 
such as the loss of a grace period or the 
application of a penalty rate. 

In addition, the CFPB noted that the 
following five samples forms also 
include disclosures about maximum 
penalty fee amounts of ‘‘Up to $35’’ for 
over-the-limit fees 219 and returned- 
payment fees: (1) G–10(B); (2) G–10(C); 
(3) G–10(E); (4) G–17(B); and (5) G– 
17(C). As discussed in the section-by- 
section analysis of § 1026.52(b)(1)(ii), in 
the 2023 Proposal, the CFPB solicited 
comment on whether the $8 safe harbor 
threshold amount that it proposed for 
late fees should also apply to other 
penalty fees, including over-the-limit 
fees and returned-payment fees. If the 
CFPB were to adopt the $8 safe harbor 
threshold amount for all penalty fees, 
the CFPB solicited comment on whether 
the CFPB should revise the maximum 
amount of the over-the-limit fees and 
returned-payment fees shown on these 
forms to be ‘‘Up to $8.’’ Moreover, as 
discussed in the section-by-section 
analysis of § 1026.52(b)(2), in the 2023 
Proposal, the CFPB solicited comment 
on whether the 15-day courtesy period 
should be provided with respect to all 
penalty fee, including the over-the-limit 
fees and returned-payment fees. If the 

CFPB were to adopt the 15-day courtesy 
period for all penalty fees, the CFPB 
solicited comment on whether the 15- 
day courtesy period should be disclosed 
in the five sample forms discussed 
above with respect to the over-the-limit 
fee and the returned-payment fee. 

Comments Received and the Final Rule 

The CFPB received no comments on 
the revisions to the relevant sample 
forms or clauses in appendix G on 
which it solicited comment and is 
adopting the revisions as discussed 
below. The final rule amends the 
applicable sample forms or clauses to 
include a late fee amount of $8 and a 
maximum late fee amount of ‘‘Up to $8’’ 
consistent with the late fee safe harbor 
amount set forth in § 1026.52(b)(1)(ii) 
applicable to Larger Card Issuers. 
Specifically, the final rule amends the 
following 11 sample forms or clauses: 
(1) G–10(B); (2) G–10(C); (3) G–10(E); (4) 
G–17(B); (5) G–17(C); (6) G–18(A); (7) 
G–18(B); (8) G–18(D); (9) G–18(F); (10) 
G–18(G); and (11) G–21. 

Notwithstanding the changes to the 
late fee amount in the sample forms or 
clauses, Smaller Card Issuers as defined 
in § 1026.52(b)(3) are not subject to the 
$8 late fee safe harbor threshold adopted 
in this final rule and may use the 
relevant safe harbor thresholds set forth 
in § 1026.52(b)(1)(ii)(A) through (C). The 
11 revised forms or clauses are samples 
and card issuers are required to disclose 
the late fee amounts, or maximum late 
fee amount, that it charges consistent 
with § 1026.52(b). 

The CFPB did not receive comments 
regarding other changes to the sample 
forms or clauses on which it solicited 
comment, such as whether the 15-day 
courtesy period for imposing late fees or 
other penalty fees, if adopted, should be 
disclosed in the sample forms or 
clauses. As discussed in the section-by- 
section analysis of § 1026.52(b)(2), the 
CFPB is not adopting the 15-day 
courtesy period for late fees or other 
penalty fees. Therefore, the CFPB is not 
adopting any edits to the sample forms 
or clauses to disclose a courtesy period 
related to late fees or any other penalty 
fees. In addition, as discussed in the 
section-by-section analysis of 
§ 1026.52(b)(1)(ii), this final rule does 
not adopt the $8 safe harbor threshold 
for penalty fees other than late fees 
imposed by Larger Card Issuers 
including over-the-limit fees and return 
payment fees, so this final rule does not 
adopt any changes to the sample forms 
or clauses for penalty fees other than 
late fees. 

VIII. Effective Date 

The CFPB’s Proposal 

The CFPB proposed that the final 
rule, if adopted, would take effect 60 
days after publication in the Federal 
Register. The CFPB solicited comment 
on whether the CFPB should provide a 
mandatory compliance date that is after 
the effective date for the proposed 
changes. The CFPB indicated in the 
2023 Proposal that if a mandatory 
compliance date were adopted, it would 
be limited to the prohibitions on late 
fees in § 1026.52(b)(1) and (2), except for 
the proposed change to 
§ 1026.52(b)(1)(ii)(D) which would 
provide that future annual adjustments 
for safe harbor amounts based on 
changes in the CPI do not apply to the 
late fee safe harbor amount. The CFPB 
sought comment on whether card 
issuers would need additional time after 
the effective date to make changes to 
their disclosures to reflect the changes 
in the late fee amounts that they are 
charging on credit card accounts. And, 
if so, when compliance with the 
proposed changes, if adopted, should be 
mandatory. 

Separately, under TILA section 
105(d), CFPB regulations requiring any 
disclosure which differs from 
disclosures previously required by TILA 
part A, part D, or part E must have an 
effective date of October 1 which 
follows by at least six months the date 
of promulgation subject to certain 
exceptions.220 

The 2023 Proposal noted that, TILA 
section 105(d) only applies to any 
proposed changes requiring disclosures, 
if adopted, it would not necessitate the 
October 1 effective date for purposes of 
the late fee disclosure for two reasons. 
First, the 2023 Proposal noted that 
under Regulation Z, card issuers are 
currently required to disclose the late 
fees amounts, or maximum late fees 
amounts, as applicable, that apply to 
credit card accounts in certain 
disclosures, and the disclosure of those 
late fee amounts must reflect the terms 
of the legal obligation between the 
parties.221 In other words, the proposal, 
if finalized, would not require any 
disclosure that differed from the current 
requirement because the proposed 
change is not substantive but a mere 
alteration of the disclosed maximum 
late fee amounts. Second, the change in 
amount would apply to the safe harbor, 
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222 15 U.S.C. 1604(d). 

223 This final rule does not amend the safe harbor 
set forth in § 1026.52(b)(1)(ii)(C) applicable to 
charge card accounts. 

which is an amount that card issuers 
may elect but are not required to use. 

In addition, if the CFPB were to 
finalize the proposed 15-day courtesy 
period, as discussed in the 2023 
Proposal, the CFPB solicited comment 
on whether the 15-day courtesy period 
and potential disclosure language 
should have an effective date of 
‘‘October 1 which follows by at least six 
months the date of promulgation,’’ 
consistent with TILA section 105(d).222 

Comments Received 
Disclosure and operational changes. 

One industry trade association 
commenter advised that the CFPB 
provide a reasonable date within which 
issuers could adjust their practices and 
systems, update disclosures and 
conduct internal evaluations in order to 
determine whether they would continue 
to rely on the safe harbor or use the cost 
analysis provisions in § 1026.52(b)(1)(i) 
to set the late fee amount. One credit 
union commenter asserted that an 
implementation period of at least six 
months from the effective date of the 
rule is necessary to allow smaller 
institutions time to comply with the 
new requirements. One credit union 
trade association commenter stressed 
that smaller issuers would need an 
extended compliance window to 
accurately implement the necessary 
changes to their systems and consumer 
disclosures. This commenter further 
advised that the CFPB adopt a staggered 
implementation strategy such that larger 
issuers are required to comply before 
smaller issuers. 

One credit union and several industry 
trade association commenters asserted 
that the proposed changes, if adopted, 
would require major adjustments to 
multiple disclosures, cost calculations 
and cost composition, and not just 
adjustments to the $8 late fee in the 
disclosures as stated in the CFPB’s 2023 
Proposal. These commenters indicated 
that issuers would also need to disclose 
and explain the proposed fee cap of 25 
percent of the minimum required 
payment and how it relates to the 
proposed $8 late fee, eliminate 
disclosures for the higher late payment 
fee for recurring late payments within a 
six-month period and update their 
systems to reflect the changes as 
detailed in the CFPB’s proposal. The 
commenters further asserted that the 
CFPB’s proposed 60-day effective date 
ignores the full impact of the proposed 
revisions, if adopted, and the substantial 
changes to disclosures and systems that 
would be necessary to comply with the 
revised regulation. Furthermore, some 

of these commenters mentioned that the 
CFPB’s assertion that card issuers are 
not mandated to use the safe harbor 
failed to take into account the fact that 
most card issuers rely on the existing 
safe harbor and would need to change 
their disclosures regardless of whether 
they continue to rely on the safe harbor 
or opt to disclose late fees calculated 
under the cost analysis provisions in 
§ 1026.52(b)(1)(i). These commenters 
concluded that either option would 
require extensive changes to required 
disclosures and that the 60-day effective 
period is impracticable and unworkable. 

One financial institution asserted that 
the CFPB’s proposal for the 60-day 
effective date would be problematic for 
issuers whose portfolios significantly 
consist of private label and co-branded 
credit cards, due to existing contractual 
limitations that will need to be 
renegotiated with partners to effectuate 
changes in account-pricing terms. This 
commenter asserted that the 60-day 
effective date provides an unreasonably 
short amount of time to renegotiate 
existing contracts and implement new 
terms and the proposal, if finalized, 
would disproportionately affect private 
label and co-branded credit card issuers. 

Impact of TILA section 105(d) on the 
effective date. One law firm commenter 
on behalf of several card issuers and 
several industry trade association 
commenters asserted that the CFPB’s 
proposed effective date was in violation 
of section 105(d) of TILA. These 
commenters asserted that because the 
CFPB’s 2023 Proposal, if adopted, 
would require changes to multiple 
mandatory consumer disclosures, the 
effective date must be October 1 which 
follows by at least six months the date 
of promulgation consistent with TILA 
section 105(d). One of the trade 
association commenters indicated that 
under section 105(d), any proposed 
changes finalized after March 31, 2023, 
is statutorily required to have an 
effective date of October 1, 2024. They 
explained that the only statutory 
exception provided to the CFPB under 
section 105(d) to shorten the effective 
date is ‘‘when it makes a specific 
finding that such action is necessary to 
comply with the findings of a court or 
to prevent unfair or deceptive disclosure 
practices,’’ neither of which the CFPB 
mentioned in its proposal. Furthermore, 
the law firm commenter and several of 
the industry trade association 
commenters explained that the two 
grounds provided by the CFPB for the 
non-applicability of section 105(d) 
mischaracterized the proposed changes 
and that, as long as any changes are to 
be made to the disclosures, section 
105(d) of TILA would apply. These 

commenters concluded that it would be 
arbitrary and capricious for the CFPB to 
reduce the amount of time statutorily 
required to amend existing disclosure 
requirements, or to reclassify existing 
late fee practices and disclosures as 
‘‘unfair or deceptive’’ when they are 
fully consistent with TILA and the 
CFPB’s Regulation Z current penalty fee 
safe harbor provision. The law firm 
described above and several of the 
industry trade association commenters 
asserted that the delayed effective date 
requirements of section 105(d) of TILA 
are necessary not only to accommodate 
the changes in disclosures, but also to 
provide issuers sufficient time to put in 
place systems to calculate the late fee 
amounts they can charge customers, 
which then become the subject of the 
disclosures. These commenters asserted 
that the final rule should take effect no 
earlier than October 1, 2024. 

The Final Rule 
For the reasons discussed below, the 

CFPB has determined that this final rule 
will take effect 60 days after publication 
in the Federal Register. The 60-day 
effective date applies to the following 
revisions, among others, with respect to 
late fees imposed by Larger Card Issuers; 
(1) the repeal of the current safe harbor 
threshold amounts in 
§ 1026.52(b)(1)(ii)(A) and (B); (2) the 
adoption of a late fee safe harbor dollar 
amount of $8 in § 1026.52(b)(1)(ii); (3) 
the elimination of a higher safe harbor 
dollar amount for subsequent late fees 
that occur during the same billing cycle 
or in one of the next six billing 
cycles; 223 and (4) the elimination of the 
annual adjustment provisions for the 
safe harbor dollar amounts so that those 
provisions do not apply to the $8 late 
fee safe harbor amount. 

Disclosure and operational changes. 
With respect to the commenters 
asserting that the 2023 Proposal, if 
adopted, would require complex 
changes to their operating systems, the 
CFPB has determined that Larger Card 
Issuers likely have the capacity and 
resources to comply with the revisions 
discussed above within 60-days of when 
this final rule is published in the 
Federal Register. 

The CFPB notes that several 
provisions proposed, and for which the 
CFPB sought comments, have not been 
adopted under this final rule. For 
example, the CFPB is not adopting the 
proposed provisions to restrict late fee 
amounts to 25 percent of the required 
minimum payment. In addition, this 
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224 15 U.S.C. 1604(d). 
225 See supra note 221. 

226 12 U.S.C. 5512(b)(2)(A). 
227 12 U.S.C. 5512(b)(2)(B). 
228 15 U.S.C. 1665d(b) and 1665d(e). 
229 See supra note 87. 

final rule does not adopt the following 
provisions on which the CFPB sought 
comment: (1) a 15-day courtesy period; 
(2) the elimination of safe harbor 
threshold amounts for other penalty 
fees; and (3) imposing additional 
conditions on using the safe harbor 
threshold amounts (such as providing 
auto payment options). The CFPB has 
determined that not adopting these 
changes in this final rule reduces the 
extent of operational and disclosure 
changes referenced by industry 
commenters. The full impact of this 
final rule on card issuers’ operations is 
therefore much more limited than the 
possible revisions discussed in the 
CFPB’s 2023 Proposal. In sum, Larger 
Card Issuers would have 60 days to 
delete the existing late fee figure in their 
disclosures and replace it with $8 or 
another number computed using the 
cost analysis provisions, and this 
change would only have to appear on 
disclosures mailed or delivered to 
consumers 60 days after publication of 
this final rule in the Federal Register. 
The CFPB expects that this effective 
date will provide Larger Card Issuers 
with sufficient time to accomplish this 
task. 

With respect to commenters’ 
assertions that card issuers would need 
to conduct a comprehensive cost 
analysis to determine whether the new 
safe harbor late fee adequately covers 
their cost, the CFPB maintains that this 
final rule does not mandate Larger Card 
Issuers to conduct any cost analysis. 
Due to safety and soundness regulation 
and general good corporate governance 
principles, the CFPB expects that Larger 
Card Issuers have more sophisticated 
cost accounting systems than Smaller 
Card Issuers and should be able to 
calculate a late fee amount based on the 
cost analysis provisions within 60 days. 
However, if Larger Card Issuers choose 
to use the cost analysis provisions as set 
forth in § 1026.52(b)(1)(i), including the 
requirement to exclude post-charge off 
collection costs from its analysis, they 
must do so and comply with the 
changes in this final rule by this final 
rule’s effective date. Alternatively, 
Larger Card Issuers may choose to 
initially adopt the $8 late fee safe harbor 
amount while separately conducting a 
more extensive cost analysis. 

With respect to comments on the 
impact of the 60-day effective date on 
private label and co-branded card 
issuers, the CFPB notes that many 
private label and co-branded card 
issuers are likely to be Larger Card 
Issuers (i.e., card issuers that together 
with their affiliates have one million or 
more open credit card accounts), and 
these issuers, whose business focuses on 

credit cards, likely have the capacity 
and resources to make the required 
disclosures within the 60-day 
timeframe. In addition, such issuers 
have the option to initially adopt the $8 
late fee safe harbor as they separately 
renegotiate contract terms with their 
partners. 

With respect to the commenters’ 
requests for a staggered implementation 
strategy and additional time to comply 
with the final rule by smaller issuers, 
the CFPB has determined that this 
request is not needed. The CFPB notes 
that Smaller Card Issuers as defined in 
§ 1026.52(b)(3) are not subject to the safe 
harbor reduction. 

Impact of TILA section 105(d) on the 
effective date. Under TILA section 
105(d), CFPB regulations requiring any 
disclosure which differs from 
disclosures previously required by TILA 
part A, part D, or part E, or by any 
regulation of the Bureau promulgated 
thereunder must have an effective date 
of October 1 which follows by at least 
six months the date of promulgation 
subject to certain exceptions.224 The 
CFPB maintains that TILA section 
105(d) does not necessitate the October 
1, 2024 effective date for purposes of the 
late fee disclosure for three reasons. 
First, as noted in the proposal, under 
Regulation Z, card issuers are currently 
required to disclose the late fee amount, 
or maximum late fee amount, as 
applicable, that apply to credit card 
accounts in certain disclosures, and the 
disclosure of those late fee amounts 
must reflect the terms of the legal 
obligation between the parties.225 This 
final rule does not change these 
requirements nor alter any existing 
disclosure of the maximum late fee 
amounts; instead, it would solely result 
in a change to the amount of the late fee 
disclosed by Larger Card Issuers using 
the safe harbor, i.e., from a current 
amount of up to $41 to the new safe 
harbor of $8. 

Second, while the CFPB recognizes 
that this rule will result in Larger Card 
Issuers changing the numerical value for 
late fees in their disclosures for 
consumers, the CFPB notes that such 
changes to the numerical amount of late 
fees are something that card issuers 
frequently do. For example, card issuers 
change the disclosure of late fee 
amounts after the CFPB adjusts the safe 
harbors for inflation without waiting 
until the next October 1. Third, the 
change in amount applies to the safe 
harbor, which is an amount that card 
issuers may elect but are not ‘‘required’’ 
to use. 

IX. CFPA Section 1022(b) Analysis 

A. Overview 

This final rule is summarized in part 
I. In developing this final rule, the CFPB 
has considered this final rule’s potential 
benefits, costs, and impacts in 
accordance with section 1022(b)(2)(A) of 
the CFPA.226 The CFPB requested 
comment on the preliminary analysis 
presented in the 2023 Proposal and 
submissions of additional data that 
could inform the CFPB’s analysis of the 
benefits, costs, and impacts, and the 
discussion below reflects comments 
received. In developing this final rule, 
the CFPB consulted with the 
appropriate prudential regulators and 
other Federal agencies, including 
regarding the consistency of this final 
rule with any prudential, market, or 
systemic objectives administered by 
those agencies, in accordance with 
section 1022(b)(2)(B) of the CFPA.227 
The CFPB also consulted with agencies 
described in TILA section 149.228 

B. Data Limitations and Quantification 
of Benefits, Costs, and Impacts 

The discussion below relies on 
information that the CFPB has obtained 
from industry, other regulatory agencies, 
and publicly available sources, 
including reports published by the 
CFPB. These sources form the basis for 
the CFPB’s consideration of the likely 
impacts of this final rule. The CFPB 
provides estimates, to the extent 
possible, of the potential benefits and 
costs to consumers and covered persons 
of this final rule, given available data. 

Specifically, this discussion relies on 
the CFPB’s analysis of both portfolio 
and account data from the Y–14 
collection, as described in part V above. 
The discussion also relies on data 
collected directly from a diverse set of 
credit card issuers to support the CFPB’s 
biennial report on the state of the 
consumer credit card market as required 
by the CARD Act.229 The CFPB also 
consulted the academic literature, as 
well as public comments in response to 
the Board’s 2010 Final Rule, the CFPB’s 
ANPR, and the CFPB’s 2023 Proposal 
that preceded this final rule. 

The CFPB acknowledges limitations 
that prevent an exhaustive 
determination of benefits, costs, and 
impacts. Quantifying the benefits, costs, 
and impacts requires quantifying future 
consumer and card issuer responses to 
the changes. It is impossible to predict 
these responses with certainty given 
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available data and research methods. 
This reflects in part the fact that the 
effects of this final rule will depend on 
choices made by independent actors in 
response to this final rule, which are 
inherently difficult to predict with 
certainty. In particular, the available 
evidence does not permit a definitive 
prediction of how changes to late fees 
will affect late payments and 
delinquencies or the expected 
substitution effects across credit cards 
and between credit cards and other 
forms of credit. Similarly, the evidence 
available does not permit definitive 
conclusions about the cost and 
effectiveness of steps Larger Card 
Issuers might take to facilitate timely 
repayment, collect efficiently, reprice 
any of their services, remunerate their 
staff, suppliers, or sources of capital 
differently, or enter or exit any segment 
of the credit card market. Having said 
that, the data and research available is 
relatively significant and helpful for 
understanding the likely general effects 
of this final rule. 

In light of these data limitations, the 
analysis below provides quantitative 
estimates where possible and a 
qualitative discussion of this final rule’s 
benefits, costs, and impacts. General 
economic principles and the CFPB’s 
expertise, together with the available 
data, provide insight into these benefits, 
costs, and impacts. 

C. Baseline for Analysis 

In evaluating this final rule’s benefits, 
costs, and impacts, the CFPB considered 
the impacts against a baseline in which 
the CFPB takes no action. This baseline 
includes existing regulations and the 
current state of the market. In particular, 
it assumes (1) the continuation of the 
existing safe harbor amounts for credit 
card late fees, currently $30 generally 
and $41 for each subsequent late 
payment occurring in one of the next six 
billing cycles; and (2) that these 
amounts will be adjusted when there are 
changes to the CPI in accordance with 
the current provision in 
§ 1026.52(b)(1)(ii)(D). 

D. Comments Received 

General Comments on the 1022(b)(2)(A) 
Analysis 

Several industry trade associations 
and one academic commenter generally 
asserted that the cost-benefit analysis for 
the 2023 Proposal was inadequate. The 
academic commenter asserted that the 
cost-benefit analysis was not based on 
academically vetted and scrutinized 
economic justifications for a specific 
safe harbor of $8 in distinction to 

another level, whether lower or higher 
than $30. 

One credit union trade association 
commenter asserted that the 2023 
Proposal lacked a sufficient cost-benefit 
analysis, and the proposal did not 
contain a comprehensive outline of 
potential effects. This commenter 
further asserted that the proposal did 
not contain a systematic economic 
analysis of a ‘‘but-for world’’ in which 
the rule is implemented. This 
commenter provided the views of a 
consulting firm hired by the commenter 
indicating that in the consultant’s view, 
the CFPB did not provide a valid 
economic analysis of the impact of the 
2023 Proposal on: (1) the increased 
frequency of late payments caused by 
lower late fees; (2) the changes in APRs, 
credit limits, minimum payments and 
other credit card terms caused by lower 
late fees; (3) the increased risk of charge- 
offs and losses faced by credit card 
issuers resulting from the increased 
frequency of late and skipped payments 
caused by lower late fees; (4) the much 
greater difficulty in adapting to lower 
late fees faced by Federal credit unions 
that cannot charge APRs of more than 
18 percent; (5) which consumers will 
benefit from, and which consumers will 
be harmed by, the decrease in late fees 
and the resulting changes in other credit 
card terms; and (6) the decrease in 
access to credit, and the reduction in 
credit limits for consumers with lower 
credit scores caused by lower late fees. 

The CFPB disagrees with the general 
assertion that its consideration of 
benefits and costs of the 2023 Proposal 
under section 1022(b) of the CFPA was 
inadequate. The CFPB in its 1022(b) 
analysis for the 2023 Proposal 
conducted a thorough analysis of the 
reasonably available data to estimate, 
quantify, and monetize benefits and 
costs to the extent possible. As noted 
above, the CFPB has limited evidence to 
predict fully how changes to late fees 
will affect late payments and 
delinquencies or the expected 
substitution effects across credit cards 
and between credit cards and other 
forms of credit. While some commenters 
assumed that such predictions can be 
made with a high degree of certainty, no 
commenter offered new and reliable 
evidence or research to corroborate their 
assertions. Given the difficulties of 
precisely foreseeing future impacts, the 
most viable approach involves a careful 
examination of the effects from 
analogous historical events. In 
developing this final rule, the CFPB 
undertook a thorough review of 
available research and data analyzing 
the impacts of comparable regulatory 
changes in recent decades that allow 

some reasonable extrapolation regarding 
potential outcomes. 

Comments Concerning Proposal’s 
Impact on Consumers 

One financial regulatory advocacy 
group asserted that reducing the amount 
of late fees charged would have a 
positive effect on the financial health of 
consumers especially those who carry 
over credit balances each month. This 
commenter asserted that the financial 
distress suffered by consumers due to 
the high cost of late fees was further 
compounded by the limited amount of 
a consumer’s payment that is applied to 
the principal. 

One trade association commenter 
asserted that the CFPB failed to properly 
quantify the benefits to consumers, and 
the commenter claimed that the 2023 
Proposal would disproportionately 
benefit a small portion of consumers at 
the expense of others. This commenter 
also asserted that the CFPB’s proposal 
(1) evinced a lack of understanding with 
respect to issuers’ obligations to manage 
credit risk, which the commenter 
claimed would require issuers to take 
actions that may result in a reduction in 
access to credit, and (2) assumed that 
the proposed changes would incentivize 
issuers to do more to encourage on-time 
payments. 

One credit union trade association 
claimed that the cost-benefit analysis in 
the 2023 Proposal indicated that there 
would be many possible negative 
consequences to consumers of the 
proposed changes, which the 
commenter stated would include higher 
interest rates on credit cards and 
negative changes to other terms and fee 
amounts. This commenter claimed that 
the CFPB indicated that many 
consumers will be ‘‘harmed’’ by these 
changes without experiencing any of the 
benefits. This commenter urged the 
CFPB to re-examine the cost/benefit 
balance of the proposal and recognize 
that it will ultimately cause more harm 
to more consumers than the benefits to 
those it will favor. 

Several industry trade associations 
asserted that the CFPB did not 
adequately reflect the cost of the 2023 
Proposal to consumers. These 
commenters claimed that the vast 
majority of consumer cardholders will 
be harmed by the proposal. These 
commenters also claimed that the 
proposal (1) would limit the ability of 
issuers to allocate the cost and risk of 
late payments to the late paying 
population and would require issuers to 
spread these costs across all consumer 
cardholders; (2) would increase late 
payments and associated costs; and (3) 
would cause the cost of credit to 
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230 88 FR 18906 at 18932–36. 
231 Id. at 18934. 

232 Id. at 18933–34. 
233 Vladimir Mukharlyamov & Natasha Sarin, 

Price Regulation in Two-Sided Markets: Empirical 
Evidence from Debit Cards (Dec. 24, 2022), https:// 
papers.ssrn.com/sol3/papers.cfm?abstract_
id=3328579. 

234 The authors also note that the Durbin 
amendment’s limits on debit card interchange fees 
may have led banks to issue credit cards more 
actively, which generate larger interchange fees, 
which would tend to lessen any reduction in total 
interchange fees for merchants. 

increase, credit availability to drop, and 
rewards and other credit card features to 
decline or disappear. These commenters 
also claimed, somewhat contradictorily, 
that the CFPB ‘‘expressly 
acknowledges’’ these consequences with 
no rebuttal. 

One law firm representing several 
card issuers claimed that while the 
CFPB acknowledged various costs 
imposed by the 2023 Proposal, it did not 
provide adequate support for its 
assessment that the 2023 Proposal 
would result in a ‘‘net benefit for 
consumers.’’ This commenter asserted 
that the 2023 Proposal would benefit 
only the ‘‘very small subset’’ of the 
consumer population that regularly pays 
late fees and claimed that the 2023 
Proposal acknowledges that cardholders 
who never make late payments ‘‘would 
not benefit and would be worse off’’ due 
to potential increases in maintenance 
fees and APRs. This commenter asserted 
that with respect to the population of 
consumers with subprime credit scores 
that regularly pay late fees, the proposal 
did not adequately consider that any 
benefits received ‘‘would ultimately be 
offset’’ by any of the possible outcomes 
articulated by the CFPB in the 2023 
Proposal: increases in the APR; reduced 
access to credit; increased delinquencies 
and negative credit reporting; or 
increases in other credit card fees. 

As an initial matter, this rule is 
intended to tailor the safe harbor to a 
more reasonable approximation of the 
existing statutory standard of 
‘‘reasonable and proportional.’’ In other 
words, this rule brings the regulations 
closer in line with the statutory text. 
The requirement that penalty fees be 
reasonable and proportional to 
violations reflects Congress’ judgment 
that penalty fees should not be higher, 
even if higher fees might have led to 
lower prices for consumers who do not 
incur penalties. The CFPB is not in a 
position to dispute Congress’ conclusion 
that the benefits of the statutory scheme 
were worth the trade-offs. The CFPB’s 
analysis of the costs, benefits, and 
impacts of this rule inform the agency’s 
decision, but ultimately, the decision to 
finalize this rule is based on a 
conclusion that the rule is more closely 
aligned with the statute. 

The CFPB disagrees with the assertion 
that its consideration of benefits and 
costs to consumers was inadequate in 
the 2023 Proposal. As noted by several 
commenters, the CFPB discussed in the 
2023 Proposal not only the proposed 
rule’s potential benefits to consumers 
who often incur late fees but also the 
potential costs to some consumers, in 
particular those who seldom incur late 
fees, from potential offsetting changes to 

the terms of credit card agreements, 
such as increases in the interest rate, 
increases in the amount of other fees, or 
changes in rewards.230 For example, the 
2023 Proposal explained the decrease in 
late fees would affect different 
consumers differently depending on 
how often they pay late and whether 
they carry a balance. The 2023 Proposal 
further noted that: (1) Cardholders who 
never pay late will not benefit from the 
reduction in late fees and could pay 
more for their account if maintenance 
fees in their market segment rise in 
response—or if their interest rate 
increases in response and these on-time 
cardholders also carry a balance; (2) 
Frequent late payers are likely to benefit 
monetarily from reduced late fees, even 
if their higher interest rates or 
maintenance fees offset some of the 
benefits; (3) Cardholders who do not 
regularly carry a balance but 
occasionally miss a payment would 
benefit from the proposed changes so 
long as any increase in the cost of 
finance charges (including the result of 
late payments that eliminate their grace 
period) is smaller than the drop in fees; 
and (4) Cardholders who carry a balance 
but rarely miss a payment are less likely 
to benefit on net.231 

The CFPB also notes that APRs and 
other prices reflect the issuer’s 
assessment of individual consumers’ 
likely usage and risk profiles, 
particularly at Larger Card Issuers. If an 
issuer prices its product knowing that a 
consumer is very unlikely to make late 
payments, then a reduction in late fees 
will make little difference to the optimal 
pricing for that consumer, and there is 
no reason to expect meaningful 
offsetting price changes for such a 
consumer. Any offsetting price changes 
are likely to be more significant for 
categories of consumers that issuers 
anticipate are more likely to pay late 
fees. 

These expectations can be correct 
only as averages for broader groups 
based on factors the issuer can observe 
when setting prices for an account, 
meaning that the effects of the rule on 
consumers will still depend on whether 
they make more or fewer late payments 
relative to others who appear similar. 
Nonetheless, individualized pricing 
based on risk profiles limits the extent 
to which consumers who infrequently 
pay late are likely to pay more as a 
result of the rule. 

In the 2023 Proposal, the CFPB also 
considered that for consumers who 
incur late fees the possibility that the 
dollar value of additional consumer 

costs from offsetting price changes 
could be equal to or greater than the 
savings to consumers from lower late 
fees. The CFPB explained that it was 
unlikely that the fee reductions would 
be fully offset because (1) offsetting 
price increases are most likely where 
markets are most competitive since, in 
competitive markets where profit 
margins are low, any reduction in 
revenue is likely to lead some firms to 
exit the market, limiting supply and 
driving prices up for consumers; and (2) 
recent evidence suggests that profits 
from credit card issuance are significant, 
making it unlikely that reduced fee 
revenue would lead to exit.232 This 
reasoning has been empirically 
validated by the very limited offset 
found by studies of the fee reductions 
from the implementation of the CARD 
Act. The 2023 Proposal cited a 
prominent academic study as well as its 
own internal research. Some 
commenters cited research on the effects 
of debit card interchange fee limits in 
the Durbin Amendment.233 The latest 
revision of this working paper estimates 
that banks offset less than half of the 
lost interchange revenue through 
increases in checking account fees. 
Although these findings relate to a 
different product market, they are 
generally consistent with the conclusion 
that lost bank revenue from reduced 
credit card late fees would not be fully 
offset.234 

The CFPB considered the evidence 
that it deemed to be reliable and that 
was reasonably available, and 
commenters did not provide additional 
sources of reliable data about the effects 
of late fees on consumers and covered 
persons that materially alters the CFPB’s 
assessment of the benefits and costs to 
consumers and covered persons of the 
2023 Proposal. 

In the 2023 Proposal, the CFPB also 
considered general economic principles 
in its analysis. For example, economic 
principles imply that private firms will 
weigh costs and benefits of different 
actions, and that if the benefit of an 
action is exogenously reduced, those 
firms will generally change their actions 
in response. Thus, for example, in the 
2023 Proposal, the CFPB considered 
that firms considering investments in 
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reminders or other mechanisms to 
discourage late payment would balance 
the cost of such investments against the 
benefit, and that the reduction of late fee 
amounts would affect that cost/benefit 
calculation.235 

Comments Concerning Proposal’s 
Impact on Card Issuers 

One industry trade association 
asserted that the CFPB inadequately 
weighed the costs and reduced deterrent 
effect of the lower safe harbor described 
in the 2023 Proposal. In doing so, the 
commenter also claimed that the CFPB 
(1) underweighted the costs of 
compliance with a lower safe harbor 
regime; and (2) did not adequately 
quantify the various impacts that its $9 
billion estimated reduction in fee 
revenue will have on the pricing and 
availability of credit cards. This 
commenter claimed that the CFPB’s 
inadequate evaluation of the costs 
associated with the 2023 Proposal 
render the proposal arbitrary and 
capricious in violation of the APA. 

One bank asserted that the CFPB in 
the 2023 Proposal did not adequately 
consider the reduction of access to 
consumer financial products in its cost- 
benefit analysis under 1022(b); rather, 
the bank claimed that the CFPB stated 
the 2023 Proposal is ‘‘likely to drive 
some firms out of the market.’’ This 
commenter also claimed that the CFPB 
in the 2023 Proposal did not adequately 
consider the impact on covered persons 
in rural areas. 

One law firm representing several 
clients claimed that the 2023 Proposal’s 
consideration of costs and burdens did 
not adequately consider the cost of 
compliance for card issuers. This 
commenter claimed that the 2023 
Proposal would impose 
disproportionately high costs on credit 
card issuers that service borrowers with 
subprime credit scores, many of whom 
may need to exceed the $8 safe harbor, 
and such issuers would need to spend 
significant resources to build internal 
processes and procedures for calculating 
and documenting the costs of late fees 
if they want to use cost analysis 
provisions set forth in § 1026.52(b)(1)(i). 
This commenter also claimed that the 
2023 Proposal would require such 
issuers to spend significant resources 
building out an evidentiary record in 
order to use the cost analysis provisions, 
particularly in light of the CFPB’s 
continued public scrutiny of credit card 
late fees. 

One individual commenter claimed 
that the CFPB has acted arbitrarily and 
capriciously in not adequately 

considering the potential costs to 
issuers. This commenter asserted that 
the CFPB did not adequately estimate 
the possible increase in compliance 
burden as more credit card issuers 
would find it necessary to prove their 
collection costs exceed the safe harbor 
limits. 

One industry trade association 
questioned whether the CFPB had 
evidence to support the claim that card 
issuers could mitigate late payment 
using other steps. For example, this 
commenter claimed that the CFPB did 
not have adequate evidence for the 
CFPB’s statement that card issuers can 
mitigate the lost revenue by launching 
additional programs to reduce the 
incidence of late payments, such as 
sending reminders and offering 
automatic or convenient payment 
options. The commenter asserted that its 
members report that such measures are 
common practice now and are not likely 
to be more effective if cardholders are 
contacted more frequently. 

Two credit union trade associations 
asserted that the CFPB should not have 
suggested in the 2023 Proposal that 
issuers can mitigate the loss of revenue 
from late fees by taking other measures 
such as increasing interest rates. For 
example, these commenters indicated 
that credit unions face different 
compliance costs and challenges than 
larger card issuers particularly as related 
to use of the cost analysis provisions set 
forth in § 1026.52(b)(1)(i). Several credit 
union trade associations and credit 
union commenters further asserted that 
Federally chartered credit unions may 
be prohibited from raising interest rates 
because they are subject to a statutory 
interest rate cap so that may not be a 
feasible mechanism to recover lost 
revenue.236 

The CFPB disagrees with the claim 
that its analysis pursuant to section 
1022(b)(2)(A) of the CFPA in the 2023 
Proposal does not adequately address 
the costs to card issuers. As discussed 
in the 1022(b) analysis of the 2023 
Proposal, the CFPB considered a range 
of potential costs to issuers of 
complying with the 2023 Proposal.237 
For example, the 2023 Proposal noted 
that because the proposal would 
significantly reduce the aggregate value 
of late fees paid by consumers, the 
proposal would significantly reduce late 
fee revenue for issuers.238 Nor does the 
CFPB agree with commenters suggesting 
that affected credit card issuers lack 
adequate existing means to track 
pertinent costs in a manner sufficient to 

conduct reliable cost analysis as set 
forth in § 1026.52(b)(1)(i). Given the 
general sophistication and scale of the 
Larger Card Issuers covered under the 
final rule, these institutions have access 
to substantial data on internal costs and 
operations. 

The CFPB also disagrees with the 
claim that it did not adequately consider 
in the 2023 Proposal the potential 
effects on the pricing and availability of 
credit cards, as it discussed a range of 
possible effects on the terms of credit 
cards and availability of credit cards as 
a result of reduced late fee revenue. For 
example, the 2023 Proposal explained 
that (1) issuers can mitigate the costs of 
the proposal to some extent by taking 
other measures (e.g., increasing interest 
rates or changing rewards); and (2) it is 
also possible that some consumers’ 
access to credit could fall if issuers 
could adequately offset lost fee revenue 
expected from them only by increasing 
APRs to a point at which a particular 
card is not viable, for example, because 
the APR exceeds applicable legal 
limits.239 The CFPB also noted that 
economic theory as well as relevant 
empirical evidence convinced it that 
full pass-through to consumers was not 
likely. 

With respect to the criticism by the 
two credit union trade associations that 
credit unions face different compliance 
costs and challenges than larger card 
issuers particularly as related to use of 
the cost analysis provisions set forth in 
§ 1026.52(b)(1)(i), the CFPB notes that 
this final rule will not cover most credit 
unions because they are Smaller Card 
Issuers as defined in new 
§ 1026.52(b)(3). As discussed in part VI, 
the CFPB recognizes that it relied on Y– 
14 data from certain Larger Card Issuers 
in the 2023 Proposal, and as discussed 
in that part, the CFPB also recognizes 
that smaller credit unions could face 
different challenges in using the cost 
analysis provisions in § 1026.52(b)(1)(i) 
because of economies of scale and other 
issues. 

The CFPB acknowledges that at least 
four Federal credit unions are likely to 
be impacted by the final rule. The APR 
caps reduce these firms’ ability to risk- 
price to certain customers, especially in 
an environment with higher inflation 
and prevailing nominal rates of interest. 
This fact will be heightened by the final 
rule, which will be a further constraint 
on credit card pricing for these firms, 
consistent with the intent of Congress to 
ensure that penalty fees are reasonable 
and proportional. 
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240 As discussed in the section-by-section analysis 
of § 1026.52(b)(1)(ii)(C) in part VII, the CFPB is not 
lowering or otherwise changing the safe harbor 
amount of a late fee that card issuers may impose 
when a charge card account becomes seriously 
delinquent. 

241 Late Fee Report, at 4. As discussed in part V, 
the Y–14+ data includes information from the 
Board’s Y–14 data and a diverse group of 
specialized issuers. After issuing the 2023 Proposal, 
the CFPB also published its 2023 CARD Act report 
on credit cards, which reports $11.5 billion and 
$14.5 billion late fee revenue for Y–14+ issuers in 
2021 and 2022, respectively. 2023 Report, at 65. 

242 By adjusting the collected late fee revenue 
with how assessed fee amounts would have 
changed, this analysis disregards the apparent but 
immaterial benefits to accounts whose assessed fees 
are not collected (but charged off). The CFPB 
estimates that this affects as much as 14 percent of 
late fee incidents. Also, as many as 5 percent of 
assessed late fees are reversed in later months 
(within-month waivers and reversals might already 
be netted out in the account data the Y–14 
collection collects). The analysis here applied the 
same cap to reversals as to the original fees, thus 
minimizing the overcounting of benefits. 

E. Potential Benefits and Costs to 
Consumers and Covered Persons 

This section discusses the benefits 
and costs to consumers and covered 
persons of the following changes 
applicable to late fees charged by Larger 
Card Issuers: (1) the repeal of the 
current safe harbor threshold amounts, 
the adoption of a lower safe harbor 
dollar amount of $8, and the elimination 
of a higher safe harbor dollar amount for 
subsequent violations of the same type 
that occur during the same billing cycle 
or in one of the next six billing cycles; 
and (2) the elimination of the annual 
adjustments for the safe harbor dollar 
amounts to reflect changes in the CPI set 
forth in current § 1026.52(b)(1)(ii)(D) to 
the $8 late fee safe harbor. These two 
amendments will only apply with 
respect to late fees charged by Larger 
Card Issuers (i.e., card issuers that 
together with their affiliates have 
million or more open credit card 
accounts). This final rule does not adopt 
these two amendments for Smaller Card 
Issuers. 

Pursuant to the annual adjustments 
for safe harbor dollar amounts in 
§ 1026.52(b)(1)(ii)(D), this final rule also 
revises the safe harbor threshold 
amounts in § 1026.52(b)(1)(ii)(A) and (B) 
to $32, except that it sets forth a safe 
harbor of $43 for each subsequent 
violation of the same type that occurs 
during the same billing cycle or in one 
of the next six billing cycles. These 
revised safe harbor threshold amounts 
of $32 and $43 apply to penalty fees 
other than late fees for all card issuers 
(i.e., Smaller Card Issuers and Larger 
Card Issuers) as well as late fees 
imposed by Smaller Card Issuers, as 
noted above. 

This final rule also amends certain 
sample forms and clauses in, and 
commentary to, Regulation Z to clarify 
the application of the rule and make 
conforming adjustments. The CFPB does 
not separately discuss the benefits and 
costs of these other amendments but has 
determined that they will generally 
lower compliance costs for card issuers 
and facilitate consumer understanding 
of the rule. Finally, the discussion 
below also considers the benefits and 
costs of certain other alternatives that 
the CFPB considered. 

Potential Benefits and Costs to 
Consumers and Covered Persons of the 
$8 Late Fee Safe Harbor Changes 

The CFPB is amending 
§ 1026.52(b)(1)(ii) to repeal the current 
safe harbor amounts for late fees 
charged by Larger Card Issuers— 
currently set at $30 and $41 for a first 
and subsequent violation, respectively— 

and to adopt a late fee amount of $8 for 
the first and subsequent violations.240 
This final rule will eliminate the higher 
safe harbor amount for subsequent late 
payment violations with respect to late 
fees charged by Larger Card Issuers. 

As discussed in part VI, based on its 
review of both public and confidential 
data, the CFPB estimates that these 
revised provisions would apply to 
approximately the largest 30 to 35 
issuers by outstanding balances (out of 
around 4,000 financial institutions that 
offer credit cards). This would cover 
over 95 percent of the total outstanding 
balances in the credit card market. 
Thus, these revised provisions would 
cover all of the Y–14+ issuers for which 
the CFPB has total collections and late 
fee revenue data, as well as about a 
dozen other similar issuers with large 
credit card portfolios. 

Potential Benefits and Costs to 
Consumers of the $8 Late Fee Safe 
Harbor Changes 

In general, this final rule’s lower safe 
harbor amount for late fees of $8 for first 
and subsequent violations will benefit 
consumers doing business with Larger 
Card Issuers who pay late by reducing 
their late fee amounts. This direct 
benefit may be offset to the extent that 
Larger Card Issuers respond to lost fee 
revenue from consumers in specific risk 
tiers with price increases elsewhere 
(like APR) to consumers in that same 
risk tier, and potentially if consumers 
respond to reduced late fees in ways 
that harm them in the long run. The 
discussion below begins with the direct 
benefits from lower late fees, then turns 
to the possibility that those benefits are 
offset through changes to other prices, 
and then addresses the potential effects 
on consumers of changes to late 
payment behavior. 

The direct benefits to consumers who 
pay late could be as high as the fees 
saved with the $8 fee amount on 
violations without or with a recent prior 
violation—that is, the difference 
between fees currently charged and the 
lower $8 amount. For example, for a 
consumer who would incur a $31 late 
fee, the savings will be $23. Based on 
data considered in the 2023 Proposal, 
the CFPB estimates that aggregate late 
fees assessed for issuers in the Y–14+ 
data were $14 billion in 2019 and $12 
billion in 2020 and that the average late 

fee charged was $31 in 2020.241 Thus, 
if fees had been reduced to $8, it would 
have reduced aggregate late fees charged 
to consumers by several billion dollars. 

To estimate the extent of the 
reduction, based on data considered in 
the 2023 Proposal, the CFPB examines 
Y–14 account-level data for the 12- 
month period from September 2021 to 
August 2022. The issuers in this sample 
represent an estimated 73 percent of 
aggregate credit card balances and 
reported collecting $5.688 billion in late 
fees during the period, and the CFPB 
estimates that the collected fees would 
have been $1.451 billion, or 74.6 
percent lower, if fees had been $8 rather 
than the fees actually collected.242 As 
noted in the 2023 Proposal, the CFPB 
does not have account-level data for any 
issuers other than those included in the 
Y–14 data. In the 2023 Proposal, the 
CFPB assumed that the 73 percent of 
balances covered by these issuers with 
collection costs in the Y–14 data 
collection most recently is 
representative of the fee structure and 
incidence of the entire market, and 
provided that these figures would have 
implied $5.8 billion savings for 
consumers (not including any fees 
charged but not ultimately collected). 
However, as noted in the 2023 Proposal, 
the Y–14+ data suggest that late fee 
revenue per account at these Y–14 
issuers is less than for other issuers in 
the Y–14+. This implies an even greater 
reduction in fee revenue and, in turn, 
greater consumer savings from Larger 
Card Issuers not included in the Y–14 
data, meaning that $5.8 billion is 
therefore likely to be an underestimate 
of the potential reduction in fees. As 
discussed in the 2023 Proposal, if the 
74.6 percent reduction in fee revenue 
were applied to the total estimated $12 
billion in late fees at the Larger Card 
Issuers included in the Y–14+ from 
2020, it would have implied a reduction 
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243 The CFPB notes that the estimated reduction 
of fee revenue of approximately $9 billion was for 
the Y–14+ issuers only and did not factor in 
additional reduction of fee revenue for other card 
issuers (namely, Larger Card Issuers that are not 
included in the Y–14+ and are covered by this final 
rule, and Smaller Card Issuers that would have been 
covered by the $8 late fee safe harbor under the 
proposal but are not covered by the $8 late fee safe 
harbor under this final rule). 

244 This analysis assumes each issuer sets late fees 
for all their credit card products using only the safe 
harbor in § 1026.52(b)(1)(ii) or only the cost analysis 
provisions in § 1026.52(b)(1)(i). In practice, some 
issuers may use the safe harbor amount for some 
credit card products and the cost analysis 
provisions for others, which could lead the revenue 
impact of the new safe harbor amount to be 
different among issuers in the Y–14. 

245 See supra note 243. 
246 The CFPB is not aware of estimates of late fee 

revenue of Larger Card Issuers not in the Y–14+ 
data. Consumers doing business with Smaller Card 
Issuers would not be directly impacted by the $8 
late fee safe harbor adopted in this final rule. 

in fee revenue of approximately $9 
billion.243 

The benefits to consumers, however, 
will be lower if issuers choose to rely on 
the cost analysis provisions in 
§ 1026.52(b)(1)(i) in order to set late fees 
at amounts higher than the $8 safe 
harbor. By using estimates of pre- 
charge-off collection costs per paid 
incident using the Y–14 data from 
September 2021 to August 2022 
(consistent with the data used in the 
2023 Proposal), the CFPB expected that 
fewer than four of the 12 issuers might 
use the cost analysis provisions to 
charge late fee amounts above $8 based 
on their reported pre-charge-off 
collection costs per paid violation. The 
CFPB’s calculations suggested that if 
these major issuers rely on the cost 
analysis provisions in § 1026.52(b)(1)(i) 
while the others in the Y–14 data use 
the $8 safe harbor amount, it would 
lower the mechanical impact of the new 
safe harbor amounts by 3 percent 
relative to the case of all Y–14 issuers 
charging late fees of $8 (from an 
estimated fee reduction of $4.23 billion 
for these Y–14 issuers to an estimated 
$4.11 billion), representing a reduction 
in fees collected of 72.3 percent for 
these issuers.244 In the 2023 Proposal, 
the CFPB assumed that the 73 percent 
of balances covered by these issuers 
with collection costs in the Y–14 data 
collection is representative of the fee 
structure and incidence of the entire 
market, and provided that these figures 
would have implied $5.6 billion savings 
for consumers (not including any fees 
charged but not ultimately collected). 
However, as discussed above and in the 
2023 Proposal, the Y–14+ data suggest 
that late fee revenue per account at 
these Y–14 issuers is less than for other 
issuers in the Y–14+. This implies a 
larger reduction in fee revenue at Larger 
Card Issuers not in the Y–14 data, 
meaning that $5.6 billion is therefore 
likely to be an underestimate of the 
potential reduction in fees. As discussed 
in the 2023 Proposal, if the 72.3 percent 

reduction in fee revenue were applied to 
the total estimated $12 billion in late 
fees at Larger Card Issuers in the Y–14+ 
from 2020, it will imply a reduction in 
fee revenue of approximately $9 
billion.245 

After issuance of the 2023 Proposal, 
the CFPB collected quarterly data on 
Larger Card Issuers in the Y–14+ sample 
for 2021 and 2022. Thus, for a similar 
period, but from October 2021 to 
September 2022, the CFPB now can 
compare late fee revenue of the Y–14 
analysis sample to the Y–14+ total. The 
Y–14 issuers whose account level data 
was used reported $5.8 billion in late 
fee revenue over this period, which is 
53 percent of the $11 billion total for 
that time period in the Y–14+ data. 
These data are consistent with the 
CFPB’s expectation as noted above and 
in the 2023 Proposal that the late fee 
revenue per account at these Y–14 
issuers is less than for other issuers in 
the Y–14+. 

Also, since the issuance of the 2023 
Proposal, the CFPB published new 
estimates for late fee revenue at Larger 
Card Issuers in the Y–14+ from 2021 
and 2022. These data are consistent 
with the consumer benefits discussed 
above and in the 2023 Proposal of the 
$8 safe harbor as applied to the Y–14+ 
issuers, and in fact, suggest that the 
consumer benefits may be higher than 
the $9 billion estimated in the 2023 
Proposal. Based on the $14.5 billion 
estimated late fee revenue for the Y–14+ 
in 2022, the CFPB estimates that the 
total consumer benefits at Y–14+ issuers 
from the mechanical effect (based on a 
drop-in late fee revenue proportional to 
the simulated effects in the account- 
level data) would be $10.5 billion 
instead of the estimated consumer 
benefit of $9 billion based on the lower 
$12 billion total in 2020. In addition, 
total benefits for consumers holding 
cards of Larger Card Issuers will be even 
higher than the estimate based on the 
Y–14+ data, given that the CFPB 
estimates that there are about a dozen 
Larger Card Issuers that are not included 
in the Y–14+ data.246 

The above analysis is based on 
collection expenses as reported in the 
Y–14 data. Some commenters reported 
that some issuers that report Y–14 data 
have collection expenses that they do 
not account for in their Y–14 reporting 
of collection expenses. If some Larger 
Card Issuers have greater costs than they 
report in the Y–14 data and such costs 

can be included for purposes of the cost 
analysis provisions in § 1026.52(b)(1)(i), 
it is possible that more Y–14 issuers 
than reflected above would use the cost 
analysis provisions, reducing both 
potential benefits to cardholders and 
potential costs to issuers. 

The above estimates do not consider 
potential responses by consumers to 
lower late fees—in particular, the 
possibility that consumers are more 
likely to miss a payment due date if the 
fee for doing so is reduced. If this occurs 
and more consumers make untimely 
payments, consumers could face costs 
for doing so, including costs like 
increased penalty interest rates or lower 
credit scores. Such a response will affect 
the estimates above, as well as the final 
incidence of the benefits and costs. 

As discussed in part VII above 
concerning deterrence and in the 2023 
Proposal’s 1022(b) analysis, however, 
the available evidence leads the CFPB to 
expect that a $8 late fee will still have 
a deterrent effect on late payments, 
although that effect may be lessened by 
the change to some extent, and other 
factors may be more relevant (or may 
become more relevant) towards creating 
deterrence. Even with a late fee of $8 at 
Larger Card Issuers, consumers will 
have incentives to make their minimum 
payment on time to avoid the late fee 
and other potential consequences of 
paying late, such as the potential loss of 
the grace period, and potential credit 
reporting consequences. To the extent 
consumers are late in paying because 
they are inattentive to their account or 
because they are so cash-constrained 
that they are unable to make a minimum 
payment, the amount of the late fee may 
have little effect on whether they pay 
late. 

To the extent consumers who pay on 
time when faced with current late fees 
will instead rationally choose to make a 
late payment in response to lower late 
fees that will result from this final rule, 
those consumers will benefit from the 
additional flexibility that a lower late 
fee will afford. For such consumers, the 
benefit of delaying the minimum 
payment past the due date, net of the 
perceived other financial consequences 
of missing the due date, must be less 
than their account’s existing late fees 
but greater than the fees that will result 
from this final rule. Their benefit from 
this final rule will be less than the 
difference between the two fees, but it 
will still add to the total consumer gains 
from this final rule. More generally, all 
consumers will benefit from the option 
value of managing a potential episode of 
financial distress at lower costs if and 
when necessary. 
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247 In its latest annual report on credit card 
profitability to Congress, the Board found that 
‘‘[c]redit card earnings have almost always been 
higher than returns on all bank activities, and 
earnings patterns for 2022 were consistent with 
historical experience.’’ Bd. of Governors of the Fed. 
Rsrv. Sys., Profitability of Credit Card Operations of 
Depository Institutions (July 2023), at 4, https://
www.federalreserve.gov/publications/files/ 
ccprofit2023.pdf. The Board also found that the 
quarterly average return on credit card assets (ROA) 
using Y–14 data was stable at around 1.10 percent 
during the 2014–19 period before the pandemic, 
while the quarterly average credit card bank ROA 
using Call Report data was 1.03 percent. These 
measures dipped below zero early in the COVID– 
19 pandemic but rebounded to around 2 percent by 
2021 for the Y–14. Late and other fees accounted 
for slightly less than 10 to 30 percent of ROA at 
reporting firms during the 2014–2021 period. 
Robert Adams et al., Credit Card Profitability, FEDS 
Notes, Bd. of Governors of the Fed. Rsrv. Sys. (Sept. 
9, 2022), https://doi.org/10.17016/2380-7172.3100. 

248 Sumit Agarwal et al., Regulating Consumer 
Financial Products: Evidence from Credit Cards, 
130 Quarterly J. of Econ., at 111–164 (Feb. 2015), 
https://doi.org/10.1093/qje/qju037; 2013 Report, at 
20–37. 

249 2013 Report, at 35–36. 
250 See Agarwal et al., supra note 248. 
251 See Agarwal et al., supra note 248; see Sumit 

Agarwal et al., A Simple Framework for Estimating 
Consumer Benefits from Regulating Hidden Fees, 43 
J. of Legal Studies (Jun. 2014), https://
www.journals.uchicago.edu/doi/abs/10.1086/ 
677856?journalCode=jls. 

252 Supra note 233. 

253 Another study cited by commenters compares 
the credit card limits relative to total debt of 
consumers with subprime scores to consumers with 
better scores and finds that credit cards made up 
a smaller share of available credit for consumers 
with subprime scores during the period when the 
CARD Act was proposed, passed and implemented. 
Yiwei Dou, Julapa Jagtiani, Joshua Ronen and 
Ramain Quinn Maingi (2022), ‘‘The Credit Card Act 
and Consumer Debt Structure,’’ Journal of Law, 
Finance, and Accounting: Vol. 7: No. 1, pp 91–126. 
http://dx.doi.org/10.1561/108.00000058. The CFPB 
is not convinced that this comparison can establish 
the causal effect of the CARD Act for consumers 
with subprime credit scores, as consumers in all 
credit score categories are likely to have been 
affected by the provisions of the CARD Act and 
market responses. 

254 The available evidence suggests that issuers 
compete fiercely with more salient (though not 
necessarily transparent) rewards and, to a lesser 
extent, annual or account maintenance fees. (Other 
types of penalty fees, such as over-the-limit or 
returned check fees, are subject to existing CARD 
Act limits, and in any case apply only in particular 
circumstances and generate relatively little 
revenue.) This leads the CFPB to estimate an 
interest-only response as the full-offset benchmark. 
See, for instance, the academic research cited in 
supra note 248, or Figure 44 of the 2013 Report, at 
82. 

255 For data related to total interest income in the 
Y–14 collection, see Revenue-Cost Report, at 6–9. 

Since this final rule will reduce 
Larger Card Issuers’ revenue from late 
fees, these issuers may respond by 
adjusting interest rates or other card 
terms to offset the lost income. Issuers’ 
responses will affect both the sum of 
consumer gains and their distribution 
across consumers within pricing tiers. 
Total consumer gains would be the 
lowest in the unlikely case that Larger 
Card Issuers made up for all lost 
revenue and any potential cost increase 
by changing other consumer prices. Any 
such offset could manifest in higher 
maintenance fees, lower rewards, or 
higher interest on interest-paying 
accounts. 

Offsetting price increases are most 
likely where markets are most 
competitive since, in competitive 
markets, any reduction in revenue is 
likely to drive some firms out of the 
market, limiting supply and driving 
prices up for consumers. As the recent 
profitability of consumer credit card 
businesses suggests that these markets 
are imperfectly competitive, the CFPB 
expects less than full offset, with 
consumers gaining in total from reduced 
late fees.247 The same observation 
indicates that the market is unlikely to 
see any exits and no fewer entries, 
especially as the final rule directly 
impacts the late fee revenue of Larger 
Card Issuers only, who are even less 
likely to be on the margin of exit or 
entry. The two pieces of evidence most 
relevant to set the CFPB’s expectations 
for offset are an academic publication 
and a CFPB report that includes an 
analysis of the effects of the fee changes 
resulting from the Board’s 2010 Final 
Rule implementing the CARD Act.248 
The academic study used a precursor of 
the Y–14 data and expanded on the 

CFPB’s analysis in its 2013 CARD 
report 249 that also compared average 
outcomes for consumer and small 
business credit cards but did not 
conduct a formal causal analysis. The 
identifying assumption of the academic 
work is that in the absence of the CARD 
Act, outcomes for consumer and small 
business accounts would have 
maintained parallel trends. The authors 
found late fees dropping in the 
subprime segment (with FICO scores 
below 660 at origination) by 1.5 
percentage point of average daily 
balances as a result of the rule, and 
around a tenth as large a response at 
accounts with FICO credit scores above 
660.250 The authors also found that fees 
that were not subject to the CARD Act 
restrictions for consumer accounts did 
not increase to offset lost revenue from 
regulated fees. The frequency of late 
payments did not change around the 
August 2010 implementation date, 
which suggested to the authors that 
cardholders did not respond to the 
reduction in the late fee amount by 
increasing the frequency of late 
payments, and thus late fee revenue 
changed one-for-one with the late fee 
amounts. 

To attempt to identify potential 
offsetting price changes, the authors 
develop a theoretical model of pricing 
offset under imperfect competition and 
imperfect salience (at the end of their 
appendix, extended in a separate 
publication 251), and calibrate the model 
to market benchmarks. They conclude 
from this model that for every dollar in 
fee reduction, credit card issuers will 
increase prices by about 19 cents. The 
empirical investigation rules out offset 
effects of greater than 61 cents on the 
dollar with 95 percent confidence. 

A third study that some commenters 
deemed relevant focuses on the effects 
of debit card interchange fee limits in 
the Durbin Amendment, which applied 
to large institutions, and found that less 
than half of lost interchange revenue 
was offset through increases to 
consumer checking account fees.252 
Although these findings relate to a 
different product market, they are 
generally consistent with the conclusion 
that lost bank revenue from reduced 

credit card late fees would not be fully 
offset.253 

The CFPB reads this evidence as 
strongly suggesting less than full offset, 
if any. In considering offsetting changes, 
Larger Card Issuers will also face 
competitive pressures from Smaller 
Card Issuers, which will not be required 
by this final rule to reduce late fee 
amounts and therefore may not face 
similar pressure to increase other fees or 
APRs. 

To illustrate a realistic level of the 
potential offsetting effect, consider the 
increase in interest income required to 
offset 19 percent lost late fee income, 
using the same calibration as in the 
academic study.254 As discussed above, 
over the 12 months between September 
2021 and August 2022, limiting late fees 
to $8 could have reduced the late fee 
revenue of Y–14 issuers with cost data 
by 72.3 percent, or $4.11 billion, even 
if some issuers use the cost analysis 
provisions to determine the amount of 
the late fee as discussed above. Total 
interest income at the issuers with 
collection costs in the Y–14 data was 
$71.4 billion over the same 12 months, 
so offsetting 19 percent of the lost fee 
revenue would require increasing 
interest revenue by $780 million, or 1.1 
percent. Were such a proportional 
change uniform across all accounts, it 
would be less than 40 basis points on 
any APR that is below 36 percent.255 
Differentiated, for instance, ‘‘risk-based’’ 
pricing might imply interest rates rising 
more than this average in some groups 
(presumably those who are predicted to 
generate more late fee revenue) and less 
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256 Neale Mahoney & E. Glen Weyl, Imperfect 
Competition in Selection Markets, 99 Review of 
Economics and Statistics, MIT Press at 637–51 (Oct. 
1, 2017), https://doi.org/10.1162/REST_a_00661. 

257 Agarwal et al., supra note 248. 
258 Tal Gross et al., The Economic Consequences 

of Bankruptcy Reform, 111 (7) American Economic 
Review, 2309–41 (July 2021), https://
www.aeaweb.org/articles?id=10.1257/aer.20191311. 

259 Scott Thomas Nelson, Essays on Household 
finance and credit market regulation, Ph.D. Thesis, 
Massachusetts Institute of Technology, Department 
of Economics (2018), https://dspace.mit.edu/ 
handle/1721.1/118066. 

260 As discussed below, however, the cost of 
ownership of cards could go up for some consumers 
and down for others, depending on their usage 
patterns. 

261 If a consumer pays late and loses the grace 
period, the consumer will pay interest on the 
balances. The analysis here focuses on whether an 
increased interest as a result of the increase in the 
rate to offset some of the reduction in late fee 
revenue is greater than the reduction in the late fee. 

262 This holds as long as the additional charged- 
off balance due to higher late fees does not change 
the amount the holder of the debt can eventually 
collect after charge-off, including through litigation 
or wage garnishment. Even defaulting consumers 
would benefit otherwise. 

263 Under the final rule, these consumers might 
also mistakenly choose a credit card of a Smaller 
Card Issuer, when they would have preferred an 
offer from a Larger Card Issuers that has lower late 
fees. 

264 Paul Heidhues & Botond Köszegi, Naı̈veté- 
Based Discrimination, 132 (2) The Quarterly Journal 
of Economics, at 1019–1054 (May 2017), https://
doi.org/10.1093/qje/qjw042. 

in other groups, if at all—essentially 
limiting any offset to within pricing 
tiers. 

Economic theory also suggests the 
potential for a pass-through greater than 
what would be required to offset lost fee 
revenue, if the credit card market is 
sufficiently adversely selected on 
APRs.256 Intuitively, if the offsetting 
change in APRs leads low-risk 
consumers to leave the pool of credit 
card borrowers to a greater degree than 
it leads higher-risk consumers to leave 
the pool of credit card borrowers, then 
the resulting change in average credit 
risk could lead to further increases in 
APRs in market equilibrium. However, 
the CFPB notes that existing evidence 
on adverse selection in the credit card 
market suggests that adverse selection is 
unlikely to be this severe. Most notably, 
the aforementioned research paper 
studying the effects of the safe-harbor 
fee levels in the Board’s 2010 Final Rule 
finds that this high pass-through 
scenario can be rejected with high 
statistical confidence.257 
Complementary academic research finds 
less than full pass-through of other 
shocks to credit card lenders’ costs,258 
and that the effects of adverse selection 
after the Board’s 2010 Final Rule took 
effect were generally modest.259 Overall, 
the CFPB concludes that concerns about 
adverse selection are unlikely to alter 
the above analysis’s conclusion that any 
offsetting changes to APRs are likely to 
be limited. 

This middle-of-the-road interest offset 
estimate for Larger Card Issuers, at least 
on one that reprices all accounts by the 
same percentage to recover all lost late 
fee revenue with higher finance charges, 
suggests that any losses to credit access 
will be limited. However, the CFPB 
acknowledges that late fee revenue has 
been concentrated on certain market 
segments, suggesting that any price 
responses are also likely to be focused 
in those segments. Risk-based pricing is 
likely to work by tiers. In particular, 
interest rates or other charges of 
subprime credit cards might increase 
more than for other cards, and some 
consumers might find these cards too 
expensive due to higher interest rate 

offers. Even if this were to happen, it 
would not result from a higher average 
consumer cost of using credit cards but 
from greater transparency about the 
cards’ actual expected cost of 
ownership.260 To the extent consumers 
consciously decline offers because of 
the card’s actual price becoming more 
salient, this will constitute a benefit to 
those consumers. 

On the other hand, it is also possible 
that some consumers’ access to credit 
could fall if Larger Card Issuers could 
adequately offset lost fee revenue 
expected from them only by increasing 
APRs to a point at which a particular 
card is not viable, for example, because 
the APR exceeds applicable legal limits. 

Any offsetting changes, like the 
decrease in late fees, would affect 
different consumers differently 
depending, for example, on how often 
they pay late and whether they carry a 
balance. For example, within any 
market segment there will be some 
cardholders who never pay late; such 
consumers will not benefit from the 
reduction in late fees and could pay 
more for their account if maintenance 
fees in their market segment rise in 
response—or if interest rates increase in 
a segment in response and some on-time 
cardholders in that segment also carry a 
balance. Frequent late payers are likely 
to benefit monetarily from reduced late 
fees, even if higher interest rates or 
maintenance fees offset some of the 
benefits. Cardholders who do not 
regularly carry a balance but 
occasionally miss a payment will 
benefit from the changes so long as any 
increase in the cost of finance charges 
(including the result of late payments 
that eliminate their grace period) is 
smaller than the drop in fees.261 
Cardholders who carry a balance but 
rarely miss a payment are less likely to 
benefit on net. Any consumers 
potentially harmed by changes to terms 
of credit cards at Larger Card Issuers 
could potentially switch to cards issued 
by Smaller Card Issuers, which in turn 
could deter offsetting salient price 
responses at the Larger Card Issuers. 

Though the late fee changes most 
directly benefit those who make late 
payments, the CFPB notes that late fees 
are collected only from those delinquent 
cardholders who eventually pay at least 

the late fee amount. Some collection 
costs and charge-off losses are caused by 
delinquent customers who do not 
recover before account closure and 
charge-off. These cardholders will not 
receive any of the benefits of the lower 
fees they are nominally assessed but do 
not pay in practice.262 Using a 
subsample of Y–14 account data, the 
CFPB estimated that around 14 percent 
of late fees are assessed to accounts that 
never make another payment. 

As mentioned above in part II.E, 
consumers may not fully consider late 
fees when shopping for a credit card.263 
This is true in the baseline and is most 
likely to remain the case once this final 
rule is implemented. To the extent this 
is or will be true, the actual cost of using 
a credit card is or will be greater than 
consumers’ expected cost and reducing 
late fees will reduce the difference 
between the two. Whether or not 
changes to other prices offset a 
reduction in late fee revenue, consumers 
may benefit if, when choosing a credit 
card, they have a more accurate view of 
the expected total costs of using the 
card. To the extent that some consumers 
become better informed about the terms 
of credit cards, issuers may respond by 
offering improved terms, which could 
benefit even consumers who do not 
shop around. In addition, consumers 
might benefit or incur costs from further 
repricing and restructuring other 
financial products cross-marketed by 
credit card issuers and their holding 
companies. The CFPB is not aware of 
data that could help quantify such 
effects. 

Recent studies in psychology and 
economics highlight some patterns 
likely to affect consumer welfare in the 
credit card market, depending on how 
accurately cardholders forecast the 
likelihood that they will incur late fees. 
A seminal theoretical study 264 
identified and coined the term for 
naı̈veté-based discrimination, in which 
firms recognize that some potential 
consumers are prone to such systematic 
mistakes. If this is indeed a feature of 
credit card markets, ‘‘naı̈ve’’ and 
‘‘sophisticated’’ consumers, using the 
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265 For a discussion of commitment devices most 
relevant to this context, see section 10.2 of John 
Beshears et al., Behavioral Household Finance, 
Handbook of Behavioral Economics: Applications 
and Foundations 1, at 177–276 (2018), https://
doi.org/10.1016/bs.hesbe.2018.07.004. 

266 Late Fee Report, at 4. 
267 2023 Report, at 65. 

268 For some consumers, a high late fee may 
contribute to default by increasing their overall debt 
burden and making it more difficult to recover from 
delinquency. For example, the 2023 paper by 
Grodzicki et al., described above in the section-by- 
section analysis of § 1026.52(b)(1)(ii) in part VII, 
with all the caveats noted there, found that a 
decrease in late fees increases borrowing for prime 
borrowers but triggers repayment for subprime 
cardholders. This paper explained that this latter 
effect on subprime cardholders might result from 

Continued 

terminology of this scholarship, could 
be affected by this final rule differently. 
Naı̈ve consumers may mistakenly 
expect high fees to be unimportant to 
them, as they are overly optimistic 
about not missing a payment. Such 
consumers will benefit from the changes 
to late fee amounts, which lower the 
cost of this mistake. Sophisticated 
consumers, inasmuch they would have 
been cross subsidized by naı̈ve 
customers’ costly mistakes, may pay 
higher maintenance fees or interest or 
collect fewer rewards if the issuer 
offsets the revenue lost to naı̈ve 
consumers. The CFPB considers that to 
the extent there are offsetting changes to 
card terms, some of these effects are 
likely but has not quantified their 
magnitude. 

The CFPB acknowledges the 
possibility that consumers who were 
more likely to pay attention to late fees 
than to other consequences of paying 
late, like interest charges, penalty rates, 
credit reporting, and the loss of a grace 
period, might be harmed in the short 
run if a reduction in late fees makes it 
more likely that they mistakenly miss 
payments. The CFPB has not quantified 
this effect but notes that reducing late 
fees may increase issuer incentives to 
find other approaches to make the 
consequences of late payment salient to 
consumers, including reminders or 
warnings. 

Other studies in psychology and 
economics might suggest that penalties 
can serve as a valuable commitment 
device, for example helping them to 
make choices that they prefer in the 
long term despite the temptation to 
make different choices in the short 
term.265 If some consumers were to 
value high fees for late payment in this 
way, then they might experience some 
harm if lower fees make it harder to 
responsibly manage their credit card 
debt. To the extent that late fees benefit 
some consumers in this way, any harm 
to such consumers may be mitigated to 
the extent that this final rule creates 
additional incentives for issuers to 
emphasize reminders, automatic 
payment, and other mechanisms that 
maintain similar or better payment 
behavior, as discussed below. 

This final rule may benefit consumers 
indirectly by making late payments less 
profitable to Larger Card Issuers and 
thereby increasing Larger Card Issuer 
incentives to take steps that will 
encourage on-time payment. Consumers 

may benefit from issuer practices such 
as more effective reminders or 
convenient payment options. If issuers 
bear no net cost from late payments, or 
even profit from them, then they have 
no incentive to take even inexpensive 
steps to reduce the incidence of late 
payments. Even with this final rule 
changes, Larger Card Issuers will not 
have incentives to take all steps they 
could that would efficiently reduce the 
incidence of late payment since the late 
fees they do charge mean they do not 
bear the full cost of late payments. 
Nonetheless, by limiting Larger Card 
Issuer revenue from violations that 
exceeds cost, this final rule changes 
Larger Card Issuer incentives in a way 
that benefits consumers. 

Relative to the 2023 Proposal, this 
final rule introduces an incentive for 
credit card issuers that together with 
their affiliates have close to one million 
open credit card accounts to stay or get 
below that threshold for the sake of 
higher late fee revenues as a Smaller 
Card Issuer than as a Larger Card Issuer. 
If this results in the closure of some 
accounts, maybe dormant accounts, 
those cardholders will have less 
liquidity immediately available as well 
as a potentially worse credit score. 
Similarly, consumers whose credit card 
applications are turned down, or who 
do not receive card offers, because of 
more stringent underwriting standards 
by issuers just below the size threshold 
could incur additional costs of shopping 
for an additional card and perhaps pay 
a slightly higher cost of applying for the 
next best credit card. The CFPB expects 
few issuers, if any, to be close to the 
threshold at any given time and change 
practices just because of this incentive. 

Potential Benefits and Costs to Covered 
Persons of the $8 Late Fee Safe Harbor 
Changes 

Because this final rule will 
significantly reduce the aggregate value 
of late fees paid by consumers, this final 
rule will significantly reduce late fee 
revenue for Larger Card Issuers. As 
noted above in part II.F, late fee revenue 
constitutes over one-tenth of the $120 
billion issuers in the Y–14+ charged to 
consumers in interest and fees in 2019, 
totaling over $14 billion in that year.266 
Since the CPFB issued the 2023 
Proposal, this remains true as late fees 
represented over one-tenth of the more 
than $130 billion issuers in the Y–14+ 
charged to consumers in interest and 
fees in 2022, totaling over $14 billion 
that year.267 As discussed below, Larger 
Card Issuers can offset losses to 

consumer revenue to some extent by 
taking other measures (e.g., increasing 
interest rates or changing rewards), and 
the reduction in late fees could affect 
consumer choices or market 
competition in ways that may create 
benefits or costs to Larger Card Issuers. 

Larger Card Issuers’ costs and revenue 
will also be affected by changes in 
consumer behavior in response to the 
reduced late fee amounts. In particular, 
lower late fees at Larger Card Issuers 
could make some consumers somewhat 
more likely to make late payments. As 
discussed above in the section-by- 
section analysis of § 1026.52(b)(1)(ii) in 
part VII, the CFPB expects that a $8 late 
fee will still have a deterrent effect on 
late payments, although that effect may 
be lessened by the lower late fee to some 
extent, and other factors may be more 
relevant (or may become more relevant) 
to creating deterrence. For example, as 
discussed in the 2023 Proposal, and in 
this final rule (the section-by-section of 
§ 1026.52(b)(1)(ii)), the CFPB expects 
that consumers may be deterred by 
factors other than the fee amount, like 
higher interest rates and potential credit 
reporting. 

As noted in the 2023 Proposal and 
this final rule, the CFPB also expects 
that any additional late payments due to 
the reduced late fee safe harbor amount 
will generate both additional fee income 
and additional collection costs relative 
to an outcome with lower fee amounts 
but no additional incidents. Even if 
more consumers pay late because of the 
decreased late fee amount, the cost of 
collecting any such additional late 
payments is unlikely to be greater, per 
incident, than the cost of collecting late 
payments under the existing safe harbor. 
Therefore, the CFPB expects that 
collection costs to Larger Card Issuers 
will not increase by more than fee 
income derived from any additional late 
payments. 

The CFPB recognizes that an 
increased number of late payments 
could result in additional delinquencies 
and ultimately increase credit losses for 
Larger Card Issuers. But the CFPB is not 
aware of evidence showing that higher 
late fees prevent consumers from 
eventually defaulting on their 
accounts.268 Further, if this is a concern, 
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the lower late fee amount lessening the need for 
subprime cardholders to focus on avoiding late fees 
and instead allowing some subprime cardholders to 
start to pay more attention to the high cost of their 
revolving debt. 

269 A joint comment in response to the ANPR 
submitted by several industry trade associations 
stated that issuers promote on-time payments 
through a variety of means in addition to late fees, 
including multiple payment reminders sent via 
mail, email, or text notification depending on 
consumer preference. These commenters further 
stated that one issuer reported that as of five 
months after rollout of its new alert system, the 
issuer’s gross monthly late fees were 20 percent 
lower and the late fee incidence rate per balance 
had fallen by nearly 25 percent. Similarly, a large 
credit union trade association noted that some 
credit unions already have systems in place or are 
currently contracting with third-party vendors to 
offer their members convenient reminders for 
upcoming payment due dates via text message and 
email. 

270 See supra note 247. 

271 The 2023 Proposal looked at costs and the 
CPI–U price index, as in Figure 3. As discussed 
elsewhere, the CFPB uses the CPI–W index to make 
adjustments pursuant to § 1026.52(b)(1)(ii)(D) and 
thus, this final rule considers the impact of 
eliminating the adjustment based on the CPI–W 
price index. As Figure 4 attests, the relationship 
between costs and this price index is fundamentally 
the same as the one in Figure 3. 

the CFPB notes that Larger Card Issuers 
can take other steps to help reduce the 
likelihood of consumers missing 
payments, which would mitigate 
potential costs of this final rule from 
increased delinquencies. For example, 
as noted in the 2023 Proposal and this 
final rule, Larger Card Issuers could 
increase investments in payment 
reminders or automatic payments or 
provide lower-friction methods of 
payment, payment rescheduled for soon 
after regular deposits, or rewards for 
paying on time.269 Larger Card Issuers 
could also increase minimum payment 
amounts or adjust credit limits to reduce 
credit risk associated with consumers 
who make late payments. 

As discussed above, Larger Card 
Issuers could also increase other prices 
in a way that would offset some revenue 
lost from reduced late fees. In general, 
Larger Card Issuers will set the terms of 
credit cards to maximize profits, and it 
is not clear that limiting late fees will 
directly affect the existing profit- 
maximizing finance charge or account 
maintenance fee, for example. However, 
a reduction in late fee revenue could 
cause Larger Card Issuers to change 
other terms if the lost late fee revenue 
reduced the profitability of issuing 
credit cards to the point at which 
issuers are faced with a choice between 
raising new revenue by changing other 
card terms or exiting the market 
segment. As discussed above, such 
offsetting price increases are most likely 
where profit margins are low since any 
reduction in revenue is likely to drive 
risk-adjusted returns on capital below 
market expectations, limiting supply 
and driving prices up for consumers. 
The recent profitability of consumer 
credit card businesses makes the CFPB 
expect the market to see exceedingly 
few exits and no change in entries.270 

Larger Card Issuers’ revenue loss from 
this final rule could be mitigated by the 
ability to use the cost analysis 
provisions in § 1026.52(b)(1)(i) rather 
than setting late fees at the safe harbor 
amount. Any Larger Card Issuer with 
costs greater than $8 per late payment 
will be able to set a higher fee using the 
cost analysis provisions, although doing 
so would likely involve some expense to 
conduct the relevant analysis, ensure 
that it complies with the existing rule’s 
requirements and potential changes 
from this final rule, and ensure that the 
relevant data and analysis are 
documented in a way that would permit 
the issuer to demonstrate compliance to 
regulators. The CFPB understands that 
Larger Card Issuers already conduct 
sophisticated analyses of credit card 
operations, and the CFPB expects the 
cost of additional analyses to be small, 
with most additional costs to come from 
procedures needed to demonstrate 
compliance. 

The $8 late fee safe harbor in this final 
rule will only apply to Larger Card 
Issuers, but changes to the terms of 
credit cards at these institutions could 
affect demand for similar products at 
financial institutions not covered by the 
$8 late fee safe harbor, and this could 
affect Smaller Card Issuers and their 
customers in turn. In general, Smaller 
Card Issuers will benefit from new 
limitations on the types of products that 
competing firms can offer. For example, 
if Larger Card Issuers were to increase 
account annual fees to offset some lost 
revenue from late fees, the credit cards 
of other issuers would become more 
attractive. The ability of consumers to 
switch to these products could mitigate 
any costs to consumers from offsetting 
interest or fee changes at Larger Card 
Issuers or from reduced access to credit 
cards. On the other hand, significant 
reductions in credit card late fees at 
Larger Card Issuers might create 
competitive pressure for Smaller Card 
Issuers to lower their own late fees, in 
which case their consumers could 
experience effects similar to those at 
Larger Card Issuers. Given the difficulty 
in predicting the market response of 
Larger Card Issuers to this final rule, it 
is uncertain whether cardholders of 
Smaller Card Issuers will experience net 
benefits or costs from this final rule, and 
whether Smaller Card Issuers will 
experience net benefits or costs from 
this final rule. 

Potential Benefits and Costs to 
Consumers and Covered Persons From 
Not Applying the Annual Adjustments 
to the $8 Safe Harbor Amount for Late 
Fees at Larger Card Issuers 

The CFPB will not apply the annual 
adjustments to reflect changes in the CPI 
to the $8 safe harbor amount for late fees 
imposed by Larger Card Issuers. Instead, 
the CFPB will continue to monitor the 
market and adjust the safe harbor 
amount as the CFPB determines is 
appropriate to reflect changes to pre- 
charge-off collection costs and other 
factors. The discussion below considers 
the effects of this change relative to a 
baseline in which the new $8 safe 
harbor amount applicable to late fees 
charged by Larger Card Issuers is 
adjusted to reflect changes in the CPI; 
however, the effects would be 
qualitatively similar at other safe harbor 
amounts. 

The benefits and costs of this final 
rule to consumers and covered persons 
depend on whether future adjustments 
by the CFPB would be greater or less 
than the changes that would result from 
the CPI adjustments that are currently 
used. As discussed in the section-by- 
section analysis of § 1026.52(b)(1)(ii)(D) 
in part VII and illustrated in Figure 3, 
trends in collection costs for Larger Card 
Issuers and the CPI do not appear to be 
closely related.271 If the safe harbor 
amount were to fall or to grow less 
rapidly through the CFPB’s future 
adjustments than the current CPI 
adjustments, then consumers would 
benefit from the reduced real cost of late 
fees, and Larger Card Issuers using the 
late fee safe harbor amount would see 
lower revenue. Conversely, if the late 
fee safe harbor amount were adjusted in 
the future by more than it would be 
through the current CPI adjustments, 
consumers could face costs from the 
change, and Larger Card Issuers using 
the late fee safe harbor amount would 
see increased revenue. 

Under this final rule, it is likely that 
the $8 late fee safe harbor amount 
applicable to late fees charged by Larger 
Card Issuers will be adjusted less 
frequently than under the current rule. 
Some consumers will benefit from the 
transparency and administrative ease of 
these late fee amounts changing less 
often. The cardholders who will benefit 
are those whose late fee amount is not 
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set using the cost analysis provisions in 
§ 1026.52(b)(1)(i), because the provision 
does not affect how often fees could be 
adjusted pursuant to the cost analysis 
provisions. The CFPB also notes that 
even if the CPI-based adjustments were 
to continue to apply to the late fee safe 
harbor threshold amount applicable to 
Larger Card Issuers, the lower $8 safe 
harbor amount combined with the 
requirement that if the cumulative 
change in the adjusted value derived 
from applying the annual CPI–W to the 
safe harbor amounts has risen by a 
whole dollar, means that the $8 would 
be adjusted less frequently using the 
annual adjustments than how often the 
late fee safe harbor amounts have 
changed recently. Similarly, the lower 
$8 safe harbor amount combined with 
the requirement that if the cumulative 
change in the adjusted value derived 
from applying the annual CPI–W level 
to the safe harbor amounts has 
decreased by a whole dollar, means that 
this $8 safe harbor amount would likely 
change less frequently using the annual 
adjustments than the current late fee 
safe harbor amounts. 

To the extent that some Larger Card 
Issuers experience increases in 
collection costs that would have been 
addressed through CPI-based 
adjustments, these issuers will retain 
the option under this final rule to use 
the cost analysis provisions in 
§ 1026.52(b)(1)(i) and thus recover their 
higher costs with higher late fee 
amounts. Their cardholders will still 
benefit from the elimination of the 
annual adjustments to the $8 late fee 
safe harbor amount if the cost analysis 
provisions result in less substantial 
increase than would have been the case 
under the CPI adjustments. If a rise in 
a fee stemming from the cost analysis 
provision were faster, the consumer 
would have seen the same fee rise from 
this issuer determining the late fee using 
the cost analysis provisions in 
§ 1026.52(b)(1)(i), irrespective of this 
provision. 

Larger Card Issuers with decreasing 
costs will lose out on a mechanical 
increase in their revenue above cost to 
reflect CPI adjustments unless the late 
fee safe harbor amount is otherwise 
adjusted. As shown in Figure 3 above in 
part VII, recent collection cost totals 
from the Y–14 portfolio data suggest 
that some issuers have been 
experiencing decreasing nominal 
collection costs even in the inflationary 
period of 2021–2022. 

Potential Benefits and Costs to 
Consumers and Covered Persons of 
Applying Annual Adjustments to Safe 
Harbor Threshold Amounts for Penalty 
Fees Other Than Late Fees for All Card 
Issuers and for Late Fees at Smaller Card 
Issuers 

This final rule revises the safe harbor 
threshold amounts in 
§ 1026.52(b)(1)(ii)(A) and (B) to $32, 
except that it sets forth a safe harbor of 
$43 for each subsequent violation of the 
same type that occurs during the same 
billing cycle or in one of the next six 
billing cycles. These revised safe harbor 
threshold amounts of $32 and $43 apply 
to penalty fees other than late fees for 
all card issuers as well as late fees 
imposed by Smaller Card Issuers. 

Based on a 2023 survey of credit card 
agreements submitted to the CFPB’s 
Credit Card Agreement Database as 
discussed in part II.E, the CFPB 
estimates that 1 percent of Smaller Card 
Issuers charge the current safe harbor 
threshold amounts for late fees, 
representing far less than 1 percent of 
balances of consumer credit cards. The 
cardholders of these issuers will pay 6.7 
percent more in fees for late payments, 
and 4.9 percent more for each 
subsequent late payment in one of the 
next six billing cycles. These Smaller 
Card Issuers will collect 
correspondingly higher revenue from 
these late fees. 

The CFPB does not have specific data 
on the percentage of Larger and Smaller 
Card Issuers that charge the safe harbor 
amount for penalty fees other than late 
fees. The cardholders of these issuers 
will pay 6.7 percent more in fees for 
violations. 

Annual adjustments in the future will 
operate the same way as in the baseline 
and thus have no additional impact. 

Potential Benefits and Costs to 
Consumers and Covered Persons of 
Proposed Alternatives Lowering the 
Limitation on Late Fees to 25 Percent of 
the Minimum Payment Due 

The CFPB considered whether to 
amend § 1026.52(b)(2)(i)(A) to limit the 
dollar amount associated with a late 
payment to 25 percent of the required 
minimum periodic payment due 
immediately before the assessment of 
the late fee. Currently, late fee amounts 
must not exceed 100 percent of the 
required payment. As discussed in part 
VII, the CFPB is not finalizing this 
proposed amendment for either Larger 
Card Issuers or Smaller Card Issuers 
because the CFPB determined the 
benefits the 25 percent limitation may 
have for consumers, such as requiring a 
more reasonable and proportional late 

fee for instances where the minimum 
payment due is small, do not outweigh 
considerations of card issuers’ ability to 
recoup their pre-charge-off collection 
costs when they are using the $8 safe 
harbor threshold amount. The CFPB 
also determined not to adopt the 25 
percent limitation proposal in order to 
minimize impacts to minimum balances 
due. 

A Courtesy Period That Would Prohibit 
Late Fees Imposed Within 15 Calendar 
Days After the Payment Due Date 

In the 2023 Proposal, the CFPB 
considered an alternative approach in 
which § 1026.52(b)(2) would be 
amended to provide for a courtesy 
period that would prohibit late fees 
imposed within 15 calendar days after 
the payment due date. Such a courtesy 
period could apply only to late fees 
assessed if the card issuer is using the 
late fee safe harbor amount or, 
alternatively, could be applicable 
generally (regardless of whether the card 
issuer assesses late fees according to the 
safe harbor amount set forth in 
§ 1026.52(b)(1)(ii) or the cost analysis 
provisions in § 1026.52(b)(1)(i)). The 
CFPB is not finalizing this alternative. 

The CFPB has determined that, absent 
additional evidence, the potential 
impacts to card issuers’ costs and 
consumers outweigh the benefits of a 
mandatory 15-day courtesy period. 
While the CFPB acknowledges the 
possible benefits raised by commenters, 
such as helping consumers who mail in 
their late payments avoid a penalty fee 
for any mail delivery issues, the 
potential for card issuers to recoup costs 
at half the safe harbor amount per late 
payment combined with other concerns 
about consumer confusion outweighs 
the possible benefits to consumers. 

Eliminating the Safe Harbors for Late 
Fees 

As discussed in part VII, the CFPB 
solicited comment on the alternative of 
proposing to eliminate the safe harbor 
provisions for late fees in 
§ 1026.52(b)(1)(ii) altogether, in which 
case card issuers could only impose late 
fees under the cost analysis provisions 
in § 1026.52(b)(1)(i). The CFPB is not 
finalizing this alternative to revoke the 
late fees for Larger Card Issuers without 
replacing it with another safe harbor 
amount and thus, requiring Larger Card 
issuers to use the cost analysis 
provisions to determine the amount of 
late fees. As discussed in part VII, the 
CFPB has determined that revoking the 
safe harbor and then adopting the $8 
late fee safe harbor amount for Larger 
Card Issuers—as this final rule does— 
better achieves its goals. 
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272 See supra note 5. 

273 CFPB, Consumer Finances in Rural 
Appalachia, at 12 (Sept. 1, 2022) (Appalachia 
Report), https://www.consumerfinance.gov/data- 
research/research-reports/consumer-finances-in- 
rural-appalachia/. 

274 Id. at 8, 12. 

275 5 U.S.C. 601 et seq. 
276 5 U.S.C. 609. 
277 See Small Business Administration, Table of 

size standards, https://www.sba.gov/document/ 
support—table-size-standards (last visited on 
December 18, 2023). 

Applying the Changes to the Safe 
Harbor Provision With Respect to Other 
Penalty Fees 

The CFPB considered an alternative 
that would apply the $8 safe harbor to 
other penalty fees, such as over-the- 
limit fees, returned-payment fees, and 
declined access check fees. In 
particular, the CFPB considered 
whether the new $8 late safe harbor 
threshold should apply to other penalty 
fees and whether, alternatively, if the 
CFPB were to eliminate the safe harbor 
provisions in § 1026.52(b)(1)(ii) for late 
fees charged, the CFPB should also 
eliminate the safe harbor for other 
penalty fees charged. This final rule 
does not adopt this alternative. 

F. Potential Specific Impacts of This 
Final Rule on Depository Institutions 
and Credit Unions With $10 Billion or 
Less in Total Assets, As Described in 
CFPA Section 1026 

As the lower $8 safe harbor amount in 
this final rule applies only to Larger 
Card Issuers (i.e., card issuers that 
together with their affiliates have one 
million or more open credit card 
accounts), the CFPB expects no specific 
impact on Smaller Card Issuers as 
defined in § 1026.52(b)(3) (i.e., card 
issuers that have less than one million 
open credit card accounts for the entire 
preceding calendar year) directly.272 

Based on its review of both public and 
confidential data, the CFPB expects that 
there are approximately 30–35 Larger 
Card Issuers that together with their 
affiliates have one million or more open 
credit card accounts, and one dozen or 
fewer among them with $10 billion or 
less in assets. 

As with other Larger Card Issuers, 
depository institutions and credit 
unions that together with their affiliates 
have one million or more open credit 
card accounts but the depository 
institutions and credit unions have $10 
billion or less in total assets will 
generally lose fee revenue as a result of 
this final rule. The CFPB has no reason 
to believe that depository institutions 
and credit unions that are Larger Card 
Issuers and have $10 billion or less in 
total assets will experience effects 
qualitatively different from those 
discussed above in part IX.E. 

Institutions with $10 billion or less in 
assets might experience indirect effects 
of the new $8 late fee safe harbor 
amount adopted in this final rule. As 
noted above, changes to the terms of 
credit cards at Larger Card Issuers could 
affect demand for similar products at 
financial institutions not covered by the 

new $8 late fee safe harbor amount 
adopted in this final rule. For example, 
if some Larger Card Issuers were to 
increase some account APRs to offset 
some lost revenue from late fees, the 
credit cards of other institutions could 
become more attractive. On the other 
hand, significant reductions in late fees 
at Larger Card Issuers might create 
competitive pressure for financial 
institutions not directly affected by this 
final rule to lower their own late fees, 
and thus lose revenue. Given the 
difficulty in predicting the market 
response of Larger Card Issuers, it is 
uncertain whether financial institutions 
not covered by the $8 safe harbor 
threshold adopted in this final rule will 
experience net benefits or costs from 
this final rule. 

G. Potential Specific Impacts of This 
Final Rule on Consumer Access to 
Credit and on Consumers in Rural Areas 

The CFPB is concerned about the 
geographic concentration of current late 
fees and that areas with higher 
incidence of late fees tend to also be 
areas with higher numbers of consumers 
from disadvantaged groups, as 
summarized in part II.F above. While 
the CFPB has not analyzed the 
incidence of late fees in rural areas 
specifically, as explained in the 2023 
Proposal, CFPB research has found that 
consumers in rural areas are somewhat 
less likely than other Americans to have 
a credit card, and not significantly more 
likely than other Americans to have a 
credit card delinquency.273 These 
findings suggest that the effects of the 
rule on late fees paid by rural 
consumers may generally be similar to 
those of other Americans. 

On the other hand, as discussed in the 
2023 Proposal, consumers in rural areas 
have lower median household income, 
and lower median credit card balances, 
than consumers in non-rural areas.274 
Though high-income Americans have 
more credit cards, low-income areas 
have more late payments per card. As a 
result, there is no clear indication 
whether savings from this final rule will 
be greater or lesser for consumers in 
rural areas; however, reductions in fee 
amounts that are similar in dollar terms 
may be more meaningful on average for 
consumers with lower incomes, and 
given that consumers in rural areas may 
have lower median income, the 
reduction in late fees could result in 

more meaningful on average benefits for 
consumers in rural areas. 

As discussed above in part IX.D and 
in the 2023 Proposal, the CFPB 
acknowledges that late fee revenue has 
been concentrated in certain market 
segments, suggesting that any price 
responses to this final rule are also 
likely to be focused in those segments. 
In particular, interest rates or other 
terms could be less advantageous for 
subprime consumers or certain 
consumers in specific regions; for these 
consumers, some types of cards may 
become too expensive due to higher 
interest rates or less advantageous 
terms. Although, even if this were to 
happen, it would not result from a 
higher expected consumer cost of using 
credit cards but from greater 
transparency about the cards’ actual 
anticipated cost of ownership. Lost 
credit to consumers consciously 
declining offers because the cards are 
too expensive is unlikely to harm and 
potentially may benefit consumers, 
particularly given the ability of 
consumers to shop and compare costs 
between cards. 

X. Regulatory Flexibility Act Analysis 
The RFA generally requires an agency 

to conduct an initial regulatory 
flexibility analysis (IRFA) and a final 
regulatory flexibility analysis of any rule 
subject to notice-and-comment 
rulemaking requirements unless the 
agency certifies that the rule will not 
have a SISNOSE.275 The CFPB is also 
subject to specific additional procedures 
under the RFA involving convening a 
panel to consult with small business 
representatives before proposing a rule 
for which an IRFA is required.276 

Small institutions, for the purposes of 
the Small Business Regulatory 
Enforcement Fairness Act (SBREFA) of 
1996, are defined by SBA. Effective 
March 17, 2023, depository institutions 
with less than $850 million in total 
assets are determined to be small for the 
period used in the subsequent 
analysis.277 

A. The CFPB’s Proposal 
In the 2023 Proposal, the CFPB 

determined that an IRFA is not required 
for the proposal because it would not 
have a SISNOSE. 

The 2023 Proposal would have 
affected small entities that issue credit 
cards most directly by reducing late fee 
revenue from credit cards. To assess 
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278 These estimates and others for small banks 
were based on data from the quarterly Federal 
Financial Institutions Examination Council (FFIEC) 
Consolidated Reports of Condition and Income 
(FFIEC Call Reports), and refer to the fourth quarter 
of 2021, unless otherwise noted. Fed. Fin. Insts. 
Examination Council, Call Reports, https://
cdr.ffiec.gov/public/ManageFacsimiles.aspx (last 
visited Dec. 14, 2022). 

279 These estimates and others for small credit 
unions were based on data from NCUA Call 
Reports, and refer to the fourth quarter of 2021, 
unless otherwise noted. Nat’l Credit Union Admin., 
Call Report Quarterly Data, https://www.ncua.gov/ 
analysis/credit-union-corporate-call-report-data/ 
quarterly-data (last visited Dec. 14, 2022). 

280 See the Board’s Micro Data Reference Manual, 
B485, https://www.federalreserve.gov/apps/mdrm/ 
data-dictionary (last visited Dec. 14, 2022). 281 See supra note 5. 

whether the 2023 Proposal, if adopted, 
would have had a SISNOSE, the CFPB 
considered the significance of credit 
card late fee revenue as a share of the 
total revenue of affected small entities. 
As discussed in part VII of the 2023 
Proposal, the CFPB did not have data 
with which to precisely estimate the 
effect of the 2023 Proposal on late fee 
revenue. The CFPB analyzed available 
information on total late fee revenue 
below because the CFPB considered 
total late fee revenue to be an upper 
bound on potential impacts of the 2023 
Proposal, if adopted, on small entities. 

In the 2023 Proposal, the CFPB 
estimated that there were approximately 
3,780 small banks, of which 
approximately 498 reported outstanding 
credit card debt on their balance 
sheets.278 In addition, the CFPB 
estimated that there were approximately 
4,586 small credit unions, of which 
approximately 2,785 reported credit 
card assets.279 Detailed information 
about sources of credit card revenue was 
not available for most small banks. 
However, FFIEC Call Reports included a 
measure of outstanding credit card debt 
held as assets. Revenue for banks was 
reported on the FFIEC Call Reports as 
net-interest income plus non-interest 
income. Interest income was partially 
reported by product type. For example, 
all banks were required to report ‘‘all 
interest, fees, and similar charges levied 
against or associated with all extensions 
of credit to individuals for household, 
family, or other personal expenditures 
arising from credit cards (in domestic 
offices).’’ 280 The CFPB considered this 
interest and fee income on outstanding 
credit card balances as a proxy for credit 
card revenue. 

As discussed in the 2023 Proposal, 
credit cards represented a small fraction 
of both assets and revenue for small 
banks. Thus, for the vast majority of 
small banks, even a large reduction in 
credit card late fee revenue would have 
represented well below 1 percent of 

bank revenue and, therefore, would not 
have had a significant economic impact. 

As discussed in the 2023 Proposal, 
the CFPB did not have equivalent data 
on credit card revenue for small credit 
unions because credit unions were not 
required to separately report income 
from their credit card business in the 
NCUA Call Reports. However, NCUA 
Call Reports provided information on 
credit card assets as a share of total 
assets. 

To obtain a rough estimate of credit 
card revenue shares at small credit 
unions, in the 2023 Proposal, the CFPB 
extrapolated using the relationship 
between credit card revenue share and 
credit card asset share in bank call 
report data. As with small banks, the 
small share of revenue coming from 
credit cards, together with the fact that 
late fees made up only a fraction of 
credit card revenue, implied that even a 
significant drop-in late fee revenue 
would not have had a significant 
economic impact for the large majority 
of small credit unions. 

Accordingly, the Director certified 
that the 2023 Proposal would not have 
had a significant economic impact on a 
substantial number of small entities. 
Thus, neither an IRFA nor a small 
business review panel was required for 
the proposal. 

B. Comments Received 
Many banks and credit unions, 

industry trade associations, and 
individuals on behalf of credit unions, 
the Office of Advocacy, an independent 
office within the SBA, and one law firm 
representing card issuers asserted that 
the 2023 Proposal, if adopted, would 
have a SISNOSE and thus the CFPB is 
required to hold a SBREFA panel under 
the RFA prior to finalizing the 
rulemaking. Many banks and credit 
unions, industry trade associations, and 
individuals on behalf of credit unions 
(1) expressed concern that the CFPB did 
not conduct a SBREFA panel to seek 
feedback from smaller issuers that 
would be significantly impacted by the 
proposal; (2) asserted that lowering the 
safe harbor as proposed would have a 
significant impact on small financial 
institutions; and (3) urged the CFPB to 
withdraw the proposal and convene a 
SBREFA panel in fulfillment of its 
statutory obligation under the SBREFA 
Act of 1996. 

The agency that advocates for small 
businesses asserted that (1) the CFPB 
does not have the necessary data to 
develop an adequate factual basis for its 
SISNOSE certification and does not 
have sufficient information to indicate 
that small institutions contribute to the 
problem that is the target of the 

proposal; and (2) without a factual basis, 
the CFPB may not certify under section 
605(b) and must publish an Initial 
Regulatory Flexibility Analysis under 
section 603 of the RFA. 

One law firm representing card 
issuers asserted that CFPB’s failure to 
convene a SBREFA panel renders the 
2023 Proposal not only statutorily 
unsound, but also arbitrary and 
capricious under the APA. 

C. The Final Rule 
In the 2023 Proposal, the CFPB 

determined that an IRFA was not 
needed because the 2023 Proposal 
would not have had a SISNOSE. As 
described in the analysis included in 
the 2023 Proposal, the CFPB estimated 
that credit card assets and revenue held 
by small banks and small credit unions 
represent a small fraction of both total 
assets and revenue for those small 
entities. 

As discussed in more detail in part VI, 
the CFPB is not finalizing the following 
provisions in this final rule for Smaller 
Card Issuers: (1) the repeal of the 
current safe harbor threshold amounts 
in § 1026.52(b)(1)(ii)(A) and (B), 
adoption of $8 late fee safe harbor 
threshold amount, and elimination of a 
higher late fee safe harbor dollar amount 
for subsequent violations of the same 
type that occur during the same billing 
cycle or in one of the next six billing 
cycles; and (2) the elimination of the 
annual adjustments for the safe harbor 
threshold dollar amounts set forth 
§ 1026.52(b)(1)(ii)(D). This final rule 
defines the term ‘‘Smaller Card Issuer’’ 
in § 1026.52(b)(3) to mean a card issuer 
that together with its affiliates had fewer 
than one million open credit card 
accounts for the entire preceding 
calendar year.281 For purposes of the 
definition of ‘‘Smaller Card Issuer,’’ this 
final rule incorporates the definition of 
‘‘open credit card account’’ from 
§ 1026.58(b)(6), which defines the term 
to mean a credit card account under an 
open-end (not home-secured) consumer 
credit plan and either: (1) the 
cardholder can obtain extensions of 
credit on the account; or (2) there is an 
outstanding balance on the account that 
has not been charged off. As discussed 
below, the safe harbors in 
§ 1026.52(b)(1)(ii)(A) and (B), as revised 
pursuant to the annual automatic 
adjustments in § 1026.52(b)(1)(ii)(D) in 
this final rule, will apply to late fees 
imposed by Smaller Card Issuers. 

Pursuant to the annual adjustments 
for safe harbor dollar amounts in 
§ 1026.52(b)(1)(ii)(D), this final rule 
revises the safe harbor threshold 
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282 See Small Business Administration, Table of 
size standards, https://www.sba.gov/document/ 
support—table-size-standards (last visited on 
October 24, 2023). 283 44 U.S.C. 3506; 5 CFR part 1320. 

amounts in § 1026.52(b)(1)(ii)(A) and (B) 
to $32, except that it sets forth a safe 
harbor of $43 for each subsequent 
violation of the same type that occurs 
during the same billing cycle or in one 
of the next six billing cycles. These 
revised safe harbor threshold amounts 
of $32 and $43 apply to penalty fees 
other than late fees for all card issuers 
(i.e., Smaller Card Issuers and Larger 
Card Issuers) as well as late fees 
imposed by Smaller Card Issuers, as 
noted above. 

Small institutions, for the purposes of 
the SBREFA of 1996, are defined by 
SBA. Effective March 17, 2023, financial 
institutions with less than $850 million 
in total assets are determined to be 
small.282 

The CFPB has determined that nearly 
all small entities for purposes of the 
RFA will qualify as a ‘‘Smaller Card 
Issuer’’ as defined in this final rule, and 
therefore, the new, lower $8 late fee safe 
harbor amount and the elimination of 
the annual adjustments to the $8 late fee 
safe harbor amount will not apply to 
them. Accordingly, this final rule will 
not directly reduce revenue of a 
substantial number of small entities. 

Accordingly, the Director hereby 
certifies that this final rule will not have 
a significant economic impact on a 
substantial number of small entities. 

The CFPB notes that it is unconvinced 
by the comments related to the 
SISNOSE, and as explained in part VI, 
and that it appropriately certified in the 
2023 Proposal that the 2023 Proposal 
would not have had a SISNOSE. As 
described above in the initial regulatory 
flexibility analysis included in the 2023 
Proposal, the CFPB described the credit 
card market data that it used to develop 
an adequate basis for the Director’s 
SISNOSE certification. Using this data, 
the CFPB estimated that credit card 
assets and revenue held by small banks 
and small credit unions (as defined by 
the RFA) represent a small fraction of 
both total assets and revenue for those 
small entities. Thus, pursuant to the 
RFA, the CFPB was not required to 
conduct a SBREFA panel prior to 
releasing the 2023 Proposal. 

In fact, as discussed in part VI, the 
CFPB’s determination that credit cards 
are not a significant revenue source for 
Smaller Card Issuers (in terms of total 
revenue for the institution) played a part 
in the CFPB’s decision not to apply 
certain provisions of the 2023 Proposal 
to Smaller Card Issuers at this time. 

XI. Paperwork Reduction Act 
The information collections contained 

within TILA and Regulation Z are 
approved under Office of Management 
and Budget (OMB) Control Number 
3170–0015. The current expiration date 
for this approval is May 31, 2025. The 
CFPB has determined that this final rule 
would not impose any new information 
collections or revise any existing 
recordkeeping, reporting, or disclosure 
requirements on covered entities or 
members of the public that would be 
collections of information requiring 
approval by OMB under the Paperwork 
Reduction Act.283 

XII. Severability 
If any provision of this rule, or any 

application of a provision, is stayed or 
determined to be invalid, the remaining 
provisions or applications are severable 
and shall continue in effect. In 
particular, if the $8 safe harbor for 
Larger Card Issuers is stayed or 
determined to be invalid, the conclusion 
to repeal the existing safe harbor is 
severable and shall continue in effect. 

List of Subjects in 12 CFR Part 1026 
Advertising, Banks, Banking, 

Consumer protection, Credit, Credit 
unions, Mortgages, National banks, 
Reporting and recordkeeping 
requirements, Savings associations, 
Truth-in-lending. 

Authority and Issuance 
For the reasons set forth above, the 

CFPB amends Regulation Z, 12 CFR part 
1026, as set forth below: 

PART 1026—TRUTH IN LENDING 
(REGULATION Z) 

■ 1. The authority citation for part 1026 
continues to read as follows: 

Authority: 12 U.S.C. 2601, 2603–2605, 
2607, 2609, 2617, 3353, 5511, 5512, 5532, 
5581; 15 U.S.C. 1601 et seq. 

Subpart G—Special Rules Applicable 
to Credit Card Accounts and Open-End 
Credit Offered to College Students 

■ 2. Section 1026.52 is amended by 
revising paragraph (b)(1)(ii) and adding 
paragraph (b)(3) to read as follows: 

§ 1026.52 Limitation on fees. 
* * * * * 

(b) * * * 
(1) * * * 
(ii) Safe harbors. Except as provided 

in paragraph (b)(1)(ii)(E) of this section, 
a card issuer may impose a fee for a late 
payment on an account if the dollar 
amount of the fee does not exceed $8. 

A card issuer may impose a fee for other 
types of violations of the terms or other 
requirements of an account if the dollar 
amount of the fee does not exceed, as 
applicable: 

(A) $32; 
(B) $43 if the card issuer previously 

imposed a fee pursuant to paragraph 
(b)(1)(ii)(A) of this section for a violation 
of the same type that occurred during 
the same billing cycle or one of the next 
six billing cycles; or 

(C) Three percent of the delinquent 
balance on a charge card account that 
requires payment of outstanding 
balances in full at the end of each 
billing cycle if the card issuer has not 
received the required payment for two 
or more consecutive billing cycles, 
notwithstanding the limitation on the 
amount of a late payment fee in 
paragraph (b)(1)(ii) of this section. 

(D) The amounts in paragraphs 
(b)(1)(ii)(A) and (B) of this section will 
be adjusted annually by the Bureau to 
reflect changes in the Consumer Price 
Index. 

(E) A smaller card issuer, as defined 
in paragraph (b)(3) of this section, may 
impose a fee for a late payment on an 
account if the dollar amount of the fee 
does not exceed the amount in 
paragraph (b)(1)(ii)(A) or (B) of this 
section, as applicable, notwithstanding 
the limitation on the amount of a late 
payment fee in this paragraph (b)(1)(ii). 
* * * * * 

(3) Smaller card issuer. (i) Except as 
provided in paragraph (b)(3)(ii) of this 
section, a card issuer is a smaller card 
issuer for purposes of paragraph 
(b)(1)(ii)(E) of this section if the card 
issuer together with its affiliates had 
fewer than one million open credit card 
accounts, as defined in § 1026.58(b)(6), 
for the entire preceding calendar year. 
For purposes of this paragraph (b)(3), 
affiliate means any company that 
controls, is controlled by, or is under 
common control with another company, 
as set forth in the Bank Holding 
Company Act of 1956 (12 U.S.C. 1841 et 
seq.). 

(ii) If a card issuer together with its 
affiliates had fewer than one million 
open credit card accounts for the entire 
preceding calendar year but meets or 
exceeds that number of open credit card 
accounts in the current calendar year, 
the card issuer will no longer be a 
smaller card issuer for purposes of 
paragraph (b)(1)(ii)(E) of this section as 
of 60 days after meeting or exceeding 
that number of open credit card 
accounts. 
■ 3. Section 1026.58 is amended by 
revising paragraph (b)(6) to read as 
follows: 
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§ 1026.58 internet posting of credit card 
agreements. 

* * * * * 
(b) * * * 
(6) Open accounts. For purposes of 

this section and § 1026.52, an account is 
an ‘‘open account’’ or ‘‘open credit card 
account’’ if it is a credit card account 
under an open-end (not home-secured) 
consumer credit plan and either: 

(i) The cardholder can obtain 
extensions of credit on the account; or 

(ii) There is an outstanding balance on 
the account that has not been charged 
off. An account that has been suspended 
temporarily (for example, due to a 
report by the cardholder of 
unauthorized use of the card) is 
considered an ‘‘open account’’ or ‘‘open 
credit card account.’’ 
* * * * * 
■ 4. Appendix G to part 1026 is 
amended by revising the entries for G– 
10(B), G–10(C), G–10(E), G–17(B), G– 

17(C), G–18(A), G–18(B), G–18(D), G– 
18(F), G–18(G), and G–21 to read as 
follows: 

Appendix G to Part 1026—Open-End 
Model Forms and Clauses 

* * * * * 
BILLING CODE 4810–AM–P 

G–10(B) APPLICATIONS AND 
SOLICITATIONS SAMPLE (CREDIT 
CARDS) 

G–10(C) APPLICATIONS AND 
SOLICITATIONS SAMPLE (CREDIT 
CARDS) 
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Interest Rates and Interest Charges 

Annual Percentage Rate 
(APR) for Purchases 

APR for Balance Transfers 

APR for Cash Advances 

Penaity APR and When it 
Applies 

How to Avoid Paying 
Interest on Purch8S!IS 

Wnlmum Interest Charge 

ForCreclltCard Tips from 
the Consumer Financial 
Protecitlon Bureau 

Fees 

Annual Fee 

Transaction Fees 

• Balance Transter 

• cash Advance 
• FOreignTrarisilcliliri 

Penalty Fees 

• Late Payment 

• 0\/er-the-Credit Limit 

• Returned Payment 

other Fees 

• Required Atcoun! 
Protector Plan 

8.91% to 19 .99% when you open your account. based on your creditworthiness. 

After that, yourAPR will vatywith the market based on the Prime Rate. 

15.98% 

This APR will vary with the market based on. thePrime Rate, 

21.98% 

This APR will vary with the market based on the Prime Rate. 

28.99% 

This•APR may be applied,to your account if you: 
1) Make a late payment; 
2) Go over your credit limit twice in a six0month period; 
3) Make a payment that is returned; or 
4) Do any of the above on another account that you have with. us. 

How Long WIii tile Penalty APR Applyt: If your APRs are increased fur any of these 
reasons, the Penalty APR will.apply until you make six consecutive minimum payments 
whendue, 

Your due date is atreast 25 dayS alter the close Of each billing cycle. We will not charge 
you any interest on purchases if you pay your entire balance by the due date each month. 

If you are charged interest, the1:harge will be.no less than $1.50. 

To learn more abj)utflletors to CC!nSklerwhen applying for or using a credit card, Visit 
the website uftbe Consumer Financial Protection Bureau at 
htlp:/IWWW,coliSumerflnance.govneammore 

None 

Either $6or 3% of the amount of eactitranster, whlcheVer is greater (maximum fee: $100): 

Either $6.or 3% Of the amount.of each.cash advance, WtilcheVer is greater. 

2%ofeachtransactit>ri in U.S. dollars. 

Upto$8. 

Up,to$35: 

Upta$35: 

$0. 79. per $1 oo of balance at ttie ei\d of each statement period. see bacl< tor details. 

HpwWe WIU catc;11lateV<>11r B;dance: We•USf! a method called "i!Verage'dailY l:)l!lance (including new purchases)." 

http://www.consumerfinance.gov/learnmore
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* * * * * G–10(E) APPLICATIONS AND 
SOLICITATIONS SAMPLE (CHARGE 
CARDS) 
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Interest Rates and Interest Charges 

AnnualPercen~e Rate 8.99%, 10.99%, Or12.99%introductQryAPRf6roneyear, basedonyour 
(APR) for Purehasn crecfrtworthlness. 

After that; your APR will be 14.99%. This APR will vary with !he market based on 
lhe Prime Rate. 

APR for Balance Transfers 15.99% 

This APR wilivarywiththe m11rket based on ttt~ Pritne Rate 

APR'forC8shAdvances 21.99% 

This.APR will vary wilh !tie market based on the Prime Rate. 

PenaltyAPR arid WIien It 2&.99% 
Applies 

Thi&APR may beappliecl toyouracc:ount il you: 
1) Make a late payment; 
2) Go over your credit limit; 
3) Make a payment 1hat is returned; or 
4) Do any of the above on another account that you have with us. 

How .. Lo. ~Will the P_enalty APR_ ApplJ.?: If your A_PRs are increased for any of these 
reasons, Penally APR will apply uo111 you make siX consecutive minimum 
oavments When .due. 

How to Avoid Paying Your(jue date ill at least 25 d1!!,IS alter the c.lose of each billing cycle. We will not charge 
Interest on Purehases you any interest on purchases if you pay your entire balance by the due date each month. 

Mnimum lnterestCharge If you are charged interest, the-charge wlll be no Jes& than $1.50. 

For Cri!dit~rd TipS frqm To learn more lilloutfactors to consider When applying for or using a credit canl, 
the Consumer Financial visitthe"Mbsite Of the Consumer Financial Protection Bureau at 
Protection B.ureau .. http:/.twww.conslll'il$'finan«:e-11Gvffearnmoni ... 

Fees 

Set-upand Maintenance NOTICE: Some of these set-up and maintenance fees will be assessed before you begin 
Fee using your card and will reduce the amount of crecflt you initially h~ available._ For 

example, if you are a~igned the mini.mum credit limit of $2li0, yourin~lal available credit 
Will beonly about $209 (or about $204ifyou choose to have an additional card). 

• Annual Fee ~ 

• Account Set-up.Fee S20 (one"time tee} 

• Participation Fee $12annually($1 permi>hth) 

• Additional Card Fee $& annually (If applicable) 

Transaction Fen 

• Balance Transfer Either $& or :!% of the amount of each transfer; whichever is greater (maximum fee: $100). 

• CashAdvance Either $& or 3% of the amount of each cash advance, whichever i& greater. 

• Foreign Transaction 2%of each transaction In U.S. dollars. 

Penalty Fees 

. Late Payment Upt<l$8. . Over~the-Credit Linit Llpto$29. 

• Returned Payment Llpto$36, 

How We WIii catcutate-Vour Balance: We usea method called "average.daily balance (ilicludlng new purohases).• 

.Lon.Of lnttodlictdfy APR: We may end your introductoryAPR andappiy the Penalty APR if you make a late 
payment 

http://www.consumerfinance.gov/learnmore
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All cliarges made on thischarge card are di.le and payable when you receive your pertodtc statement. 

Fees 

AnnualFee 

Transaction Fee 
• Balance Transfer 

• cash Adltance 

Penalty Fees 

• Late Payment 

• aver-lhe'Credit Limit 

• Retur~ Payment 

$60 

Elther $6 or 3% of.the amount of each tran$fer, whichever is greater 
(rnaximumfee: $100). 
Either $Sor 3% of.lheamount ofeacli cash advance, whichever is 
greater, 

Up tow If you do not pay for twoeol'1Se<l!Jl:Ne billing cycles; your 
fee .Will be $8 or a% of the pa11t dUE! amount, Y,,hfllhever Is g~er. 

Upto $35. 

Upto$35. 
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Interest Rates and Interest Charges 

Annual Percentage Bate 8.99% 
(APR)for Pu_rcha$es 

This APRWill vary with the market based on ltle Prime Rate. 

APR for Balance Ti'anlifers 16.99% 

This APR will vary with the market based on the Prime Rate. 

APR for cash At.lvanc:es 21.99% 

This .APR will vary With the market based on the Aime Rate. 

PenalfyAPR and When it 28;99% 
Applies 

This APR may be.applied to your account ifyou: 
1) Make.a late payment; 
2) Go over your credit limit twice rn a six-month period; 
3) Mallea payment that is returried;lir 
4) oo arty of the above on another account that you have with us. 

How Long Will the PenalfyAPRAppty?: If your APRs are increased for arty of these 
reasons, lhe Penalty APR will apply until you make six consecuti\ie minimum payments 
wtiendue. 

Paying li'ltere$t YoµrdUe date is ai least 25 days after the <;lose of ea<;h billing cycle. We will not charge 
yqu arty interest on purchases if you pay your entire balance t,,, the due date eac.h month 
We Will begin Charging interest Qn cash advances and balance transfers _on the 
transaction date._ 

Mnimum lnterestCharge If you are charged interest, the charge will be no less than $1.50. 

For Credit Card Tips from To learn ~e.al!Out factors to consida: when applying for or using a credit card, 
the Consultll!r Financial visit the Mbsit$ of the Con!IUffl$t Financial Pi:-ote!:tion Bureau at 
Protection Bureau htlb://WINW.consumetfinancaaovnearnmqre 

Fees 

AnnualFN NOiie 

Transaction.Fees 

• Balance Transfer Either $6 or 3%ofthe amount of each ttati$1'er, whiCnever tsgreater (maximum fee: $100). 

• Gash Advance Either $6or3% of the amount of eaoh cash advance, whictieveris greall;!r. 

• Foreign Transactton 2% of each trarn1action in !J.S. dollars. 

Penalty Fees 

• Late Payment uptosa 

.. aver-the-Credit Limit Upto$36. 

• Returned Payment Upttl$36. 

Othetfees 

• Required Account S0.79 per $.100 of balance at the end of each statement period. see baekJdt details. 
Protector Plan 

How We Will ~cl!iate Your Balance: We use a method called ''average daily t,alance (including tiew purctrases},"' 
See your account agreement for more details. 

BIiiing Rights: Information on your rights to dispute transactions and hoW to-exercise thOse tights is provided In your 
account agreement. 

http://www.consumerfinance.gov/learnmore
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Interest Rates and Interest Charges 

AnnualPercentagli Rabi 8.99% introductory -APR forone year. 
{APR) for Purchases 

After that, your APR wlll be 14. 99°k. This APRwill vary with the market based on 
the Prime Rate. 

APR for Balance Transfers 15.99% 

Tnis APR Will \iafy with the l:liaikelbased on the Prime Rate. 

APR for cash Advanc:es 21.9$% 

This APR will vary With the market based on the P(ime Rate. 

Penalty APR and When it 28.9$% 
Applies 

This APR may be applied to your accQUnt if you: 
1) Mal@a late payment; 
2) Go over your credit lirrit; 
3) Make a payment that.is returned; or 
4) Do any ottheaboVe lln aoother account that you have with U$. 

HowLongWIIIIIK!! ~naltyAPRAppty?: lfyout APRsare incre!l!!!idfor any Oft~ 
reasorts, ttie Penalty .APR wm apply until you meike siX oo.nsecutive rrinimum 
"""rnents when due. 

Paying Interest Your due date is at least 25 days after the close of each billing cycle. We will not charge 
you any interest on purchases if you pay yourentfre balance bythe due date each month. 
We will begin charging interest on cash advances and balance transfers on the 
transaction date. 

Minimum Interest Charge If you are charged lnterest. the charge will. be no less than $1.50. 

ForCredit0ard Tips from To learn more about factors to consider when applying for or using a credit card, 
the Consumer Flnanc:lal visit the websltlioUhe Consumer FlnanclalProtectlon Bureau at 
Protection Bureau http://\'l(WW,co11$umerflnance.gov11eammore. 

Fees 

Set-up and Maintenance NOTICE:: Sorneofthese set-up and maintenance fees will be.assessed beforeyou begin 
Fees using your card and will reduce the amount of credit you initially .t-.ave availa!lle. Based on 

yol!f" Initial credit limit of $250, your initial availa!lle credit wm be only about $209 (or about 
$204 if you choose.to have an additional card). 

You may still reject this plan, provided that yau have riot yetused the account or paid a tee 
after receiving a billing statement. If you dO rtiJect the plan, you are not responsible for a@ 
fees or .charges. 

• Annual Fee $20 
• Account Set-up Fee $20.(one-time fee} 

• Participation Fee $12 annually ($1 per month) 
• Additional cat<:f Fee $5 armua]ly(if applicable) 

Transac:tlon Fees 

• Balance Transfer Either $5 or a% of the amount of each transfer, whrchever is greater (maximum fee: $100), 

• Cash Advance Either $5 or3% Of the amount of each cash advance, whichever is greater, 

• Foreign Transaction 2% Of each transaction in u.s. dollars. 

Penalty Feies. 

• Late PaYrnent l.Jpto$8, 

• over-ttie-crecr~ Limit Upto$35. 

• Returned l=>ayment Upto$35. 

How We WIii 0alcuiate Your Balance:We use a rnethl;ld called ''al(erage daily balance (Including new purchases).' 
s~ your account agreement fot more details. 

l.0$s of.Introductory APR: We r®Y end y()IJr introductory AP~ al)d apply the Penalty APR it you make a late payment 

BIiiing ~lghtS: Information on your right$ to dispute trartsl!cflons. anci how to exercisethOse rights is provided in yoor: 
account agreernent. 

http://www.consumerfinance.gov/learnmore
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I l,llh,Ht!Oll\ 

-a.l•~n~ fll!n11!,r 

~~~ 
1!54S®20I!F'Sl(O()ffl 

~~~ 
(!Sii~O'a'IM,[<P'HL 
5848915a1545KOSHO' 
8411517~~()(@: 
.~6,~1~)\{~ 
1s71~~~m. 
i5/l~Q;14TV\Ml,l',/4;& 
2564894~851891.!(QFJE)i 
45'<m547841'(0fi0tas 
~0~'184'10~15 

1~1247'¾!86~!>64' 
55542Sil8105.~ 
289Jl3.!lt1$4~4 
U81~1*1Q4S;'T84: 
04514ll.'1145t8919ll14 
84$6t52f58181$QSA 
~\:2$11i~~\i),b 
)J<lji1841/:84i5il1~ 
Oli4'78,W5#~9~1~ 
~13rA,11!$4ll!!Pi 
O!l41lll461lc151!@.SDW 

,· 58'f8914.89:IA[)98156,: 

952liif51!4.1!$?f~ 
-~1lil!'l~7iQ(!$190$ 
84t51~~8745H 
2S6illiQif5618945-l!i161: 

~ D!l1!l 
fJ1Xl. 
2/24 .. 
~-
2Q6' 

~ 
-~ 
1J2!i 

* ~ 
~ 
~ 
'J/27 
'J/2.1 

= 3/1 
:i.'1 
;'i5/fl 
·3l4. 
)!.i5 
ilt!J1 
.sti1 
j1!¥ 
~1!$1 
,lfl 
3119 

~ 
m.6c 
'ZID 
ms· 

l?o..t~ 
~~ 
;2/l5• 
WJ.'J" 
}'Im/: 
::1(26 
:1/tff 
~& 
:w:ia 
~7/ 
2(),7 
~ 
:2l'la' 
31'1 
~1 
;M!8 
'$fl. 
~ 
•lll4 
,315 
:il& 
•311.2 
311& 
·.~7 
~7' 
.3118: 
:3/20' 

l"ollli-dillli18d-lri11012 
l'otal lnfetest~ Jri2012• 

J:tesc::rfpfljm QfTnmJllldJQl'lQ:rS!WCII( 
Slom,#1 
l.tiiiu#!l 
fl\,'mtThd¥i!!I'. 
$t01,'i1;#3 
.$t0~'4 
$fpl9'j!; 
$f0i11'..$ 

SlolllR 
Slo@il!f 

.~m" . 
~~ 
SIQ!a~O 
l'lalarce'.t~ 
Sll)w~:1 
Ga$1\1!\!­
l.tiiia~2 
$t0~'#'13 
Sti!ill#f:4 
81Q(&#13 
Slorli.\t15 
S!Pl9#1i! 
stord17 
st~f18' 
~#'19 
SI01'8#2tt 
-~i\21 

ba~fee 
~~FeJ! 
aatanceTiSnstJ!r'F!le 
~>'l&llnc& Fee 
roi;AL FEE.SFORTl-lta~Q 

i~tC •. Oll~ 
tot:erl!!itQ1E11:W"Q!lC1J!IS!l .'lq,e~x 
T!i)T~L Hll'l'.eaESTF!lll:t~P~ 

tlio:1~ •• 

f1s..21 

Am!IU!lt 
$!;Q5 

J,[2:11 
'$4,$(00:­

$4.$3 
Jt,;t!l5 

Ji::ili 
~1¢.'35 
$)1035 
;$2J,811 

%$124;7'$ 
$12).50 

$32Jl? 
1$785.00 

$1lf,18 
:11~.sil 

~;,a 
f~..45 
$2.;!5 

•$.13,4$­
$25.00 
Wl34 
$1~ 
$~$0 

$11",i'Jl 
.$f4:23 
$23,t6 

,~QC!' 

$.li'.® 
'$23.llS 

"$.l;'.118 
.$GAS· 

$§.:&j 
'4,li~ 

.$JO# 

LatePa~_nt Warning: lfwedQ not ~ive yourminlmum payment by the date listeGJ 
above, you mav have to pay a·~ ra~ fee amt your APRs may be increased up to the 
Pehalty APR of 28.99%. 
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Payment Information 

NewBal<1nce 

Minimum Payment Dile 

Payment Due t:lafe 

$1,784.5~ 

ss'3.oo 
4f.2O/12 

LJle l'ayment warning: If w, do riot rec~lve )lour 
minimum paymentbyllredate.list.ed ab.9Ye,ycu may have 
to pay a,$8late fee and yoQr APRs may be Increased up.to 
the Penalty APR of28.99%. 

Minimum PaymetitWamlng: lfyoumlkeOnlythertllnlmum 
payment each period, you will pay more In Interest and itwlll 
take you I0nger to pay offyOUr balance. F()I' example; 

Only the min.imum 
payment 

$62 

10years 

3years 

$3,284 

$2;232 
($a>.ilnr#~$.1,IJ52) 

If you would like information all.out preclitc;oun~ling services, 
call 1•80Cl'J00t•xi00: 
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XXX BankCredit Card Account statement 
AccountNu.mberXXXX XXXX XXXX XXXX 

February 21, 2012to f;ilarch a, 2012 

Summary of Account Act1v1ty 

Pt<wlous Balance 
Payments 
(liner O,,dls 
l'llrcllHH 
Balance Transftlrs. 
Cash Advances 
Past Duel)rtldint 
FellsOlargad 
lnlarast Ola,gad 

New Balance 

Credtt Dmll 
Available credi 
statement closing dale 
Da:l!I In billing cy;:!e 

$53&.07 
-$423.00 

.:ii13.45 
+$529.57 
't$785.00 
+$318.00 

+$0.00 
'>$42.45 
+$f0.89 

$1,784.53 

$2;000.00 
$215.47 

3122/2012 
30 

Payment lnformat1011 

New Balance 
Mlnmum Pil)fflenl Due 

Peymjnt pue Dal!> 

$1,784.53 
$53:oo 
4/20ft2 

Lat• PaymantWamlng: lfwedonclreceivayQJr 
minimum l)al/fflent bYthe dafe Riled. abO\/e, YQJ ll'!•Yhave 
to pay a $8 lllle fee and your APR• ll'!IYbe Increased op to 
lhe·PenallyAPR of-28.118%.-

Mlntmum Payment Warning: If y,,u make <>n!¥1he 
minimum payment each period, y,,uwtn pay.more In lntnst 
andlWIII • 

Please--dbiling Inquiries and oorrespon ce.to: 
PO Eloi<XXl<X. ~own. Anystale lOOOOC_ 

The fdl~n!l is a$Umrnatyolchanges that are belnli made to your a,;coont tem'IS. Change,;to/\PRS descii>ed ll<!loW a(e dJe 
to changes in mad!el cqnditicns. For more·delalled infonnation, please refer.IQ the b<Xlk\el enclQsed with this statement. 

These changes will impact your account as follows: 

transadions made on oca'ht !)9112· As·of5(1,0/12; any change~toAPRs,desaibedbetowwll appry to these 
transactions. 

t@nsadjons mode befqe 4/9112· currenlAP8s will ccntinue·to.apptytolhese.transactions. 

If yoo are already being charged a h)g,er PenaftyAPR fa purchases: In th& case, any chang~ to AP~ desciibed below 
Wilt not go into elfed at lhll>time. These changes wlll gQ into elfed when lhe /lenally APR no l<Jnger applies to -
aceount. 

I APR for Purchases 116.99% 

Transactrnns 

--•Nulnbar 
58114186PS0388WSYM 
0544400060ZL\n2\/L 
55541860705ROYOQX 
5543286080Q8V\l90MO 
054830709LYMRPT4L 
854338:103FS8000ZS 

,...... Date Post Dala 
2/22 2123 
2124 2IZ5 
2124 2IZ5 
2124 2IZ5 
2124 2IZ5 
2IZ5 21Z5· 

D;isCl'tpllon bf Tnln!18dlC111 orCl'lidll 
stdl'e-#t 
Slore'/12 
Sl«e#3 
Sl«•#4 
Sla-e115 
l'ym!ThankYcu 

Amount 
$ZOS 

$12.11 
$4.63 

$114.95 
$7.35 

$423.00-

(transatllons continued on next p~ 

NqTtCE: see REV~SE SIDE FOR IMPORTANT iNFORJ.ill(riciN 

"fl!et,e~rite:addrilach.Wlda:dditionlil 
cndholdertequesllt-ontlfe.nNffle§tfe. 

XXXBank 
P.a. Box XXXX 
Anyfuwn,Anyslate XXXXX 

11il1l1nl■lhlllllmlil1 .. nlldall■ld1lk1l■ll 

"•,m 

Accc\uril Number: 
NaWBalalCII 

Minimum Paymlllt Due 
Payritent lljJe liaie 

XXXX XXXX XXXX.XXXX 

$1,784.53 

$53.00 

4/20/12 

A■ouNT ENCLOSED: .. Is ________ __. 
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XXX Bank Cteelit cans Account statement 
Account Number XXl<X XlOO(lOOO(JOCXX 

Februa,v 21, 2012 to March 22, lln12 

Transactions (cont.) 

Ref11rance NuntJar 
564891561545KOSHD 
84'151Jil17845AKOJIO 
895848561561894KOH 
1871556189456SAMKL 
t542:!0li)741'WWZV48 
2564894185189LKCl'ID 
4545754784KOHUIO$' 
145478475SSl<D01.564 
25645610231&41023:15 
55542818705RASDOX 
289189194ASDS874'4 
1781.05417841045784 
045148714518979874 
84561521S61 StSQS,I\ 
312891052056481\WD. 
045184'18'.415615ASD 
0547810544'89a718AF 
05643941321~P 
05489456156:4ASDW 
5648974891AQ981:S6 

95l!5156489SFD4545Q 
564156156470JSNDS 
841:S151l4SADS8745H 
2564891'.56189451516L 

Purchases 

CaSI! Advances 
Billance Tr.,sfers 

('ii) =Vllriable Rate· 

TnlnsDalit P<IIIDllle 
2QS 2126 
2QS 2126 
2126 2/N 
2126 2l27 
'Jbf!, 2126 
.1./l7 2126 
2/N 311 
2128 2128 
2126 :!/'I 
311 312 
3/1 31.1 
3/2 3Al 
3/4 3,5 
M 3112 
3111 3112 
3tn 3116 
3115 3111 
3116 3(17 
3117 3118 
'3119 3/20 

2m, Zl.1;I 
·2128 2126 
-ztd 2/Zl 
2128 2l28 

I Total lees charged in 2012 

Tolillinletesl cl\arli!ldln 2012 

14.99%(vl 

21.99%('11) 

l!.OMli 

Dtlsc,tptlon llf Tnlnslli:llon or c­
Stcn, t/6 
'$01111(J 
Sora#8 
stora/19 
cas11.Adva11c:e 
S<lNl#10 
13alanc:e Tlahsler 
Casl!Advanl:e 
Stcn,#11 
Stcn,#12 
store#13 
Store#14 
Slore#13 
S1011>#15 
Slllre#16 
Store#17 
Sl=#11l 
st1ire#19 
Slllre#20 
Slllre#21 

late Fee 
Cash Advance Fel! 
Balan<:e Transfer Fee 
'al!ill-AdV'Brtce Fee 
TOTAL FEES FOR THIS PERIOD 

lnleresl Oiargeoo Purchases 
lnlere.stOiargeoo Cash 1'<1118:ni:es 
TOTAL INTEREST FOlt THIS PERIOD 

$529;57 

$253.50 
$637;50 

$90 .• 141 
$18'27 

Amount 
$14.35 
$40:35 
$27.68 

$124.78 
$121.50 

$32,87 
$785,00 
.$196.50 

$14.78 
$3.78' 

$13.45 
$2.35 

$13.45'­
$25:QO 
$7;34 

$10.56' 
$2•t51J 
$8.78 

$14.23 
$23;78 

$8.00 
$5:00 

$23.55 
ss:90 

$42A5 

$6.3'.1 
$4,58 

$10.89 

$8~1 
$4.58 
$0;00 

Page2--0t2 
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XllXBailltiCnidltC:(ld~~ 
Account NumberXllXlCXlElilt XllXX lEl(lll( 

F .. ar,.2'1;21Uiti'> Mirc;lli .. llt1i 

Summary of Account Activity Payment Information 

~U.Bali@ 
P;iy~r(!I' 
Othec¢redls 
iM~ 
Balall<\'!Tiil/i$1era 
¢ailh~ias . 
Pil)li~<!(lpl 

::-~~ 
f:jewlli,1a1111Q 

Ciedl imlt 
A"l!llable;~ 
lllatel)ieit'clOJlriO.dllle 
lll!Y-••):lblf!ml~d!I 

QU~ 

~:=:=-~rd 

;$80,$2 

~\10 
+$0.@ 

.ii$!;2c13 
+$!;).~ 
~tll-® 
+~;O!) 

.. 1~ 

♦~-
$92:/15; 

=~ 3122120;f2 
:31) 

Notice of Changes to Your Interest Rat1Ps 

Nevi-Balance· 
Minimum Payment Due 

Pa)me_nt .Due Date 
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* * * * * G–21 CHANGE-IN-TERMS SAMPLE 
(INCREASE IN FEES) 

BILLING CODE 4810–AM–C 

* * * * * 
■ 5. Supplement I to part 1026 is 
amended by: 
■ a. Under Section 1026.7—Periodic 
Statement, revising 7(b)(11) Due Date; 
Late Payment Costs; 
■ b. Under Section 1026.52— 
Limitations on Fees: 
■ i. Revising 52(a)(1) General rule, 52(b) 
Limitations on Penalty Fees, 52(b)(1) 
General Rule, 52(b)(1)(i) Fees Based on 
Costs, 52(b)(1)(ii) Safe Harbors, 52(b)(2) 
Prohibited fees, 52(b)(2)(i) Fees That 

Exceed Dollar Amount Associated With 
Violation, and 52(b)(2)(ii) Multiple Fees 
Based on a Single Event or Transaction; 
and 
■ ii. Adding 52(b)(3) Smaller card 
issuer, 52(b)(3)(i), and 52(b)(3)(ii) in 
alphanumerical order; and 
■ c. Under Section 1026.60—Credit and 
Charge Card Applications and 
Solicitations, revising 60(a)(2) Form of 
Disclosures; Tabular Format. 

The revisions and additions read as 
follows: 

Supplement I to Part 1026—Official 
Interpretations 

* * * * * 

Section 1026.7—Periodic Statement 

* * * * * 
7(b)(11) Due Date; Late Payment Costs 

1. Informal periods affecting late 
payments. Although the terms of the account 
agreement may provide that a card issuer 
may assess a late payment fee if a payment 
is not received by a certain date, the card 
issuer may have an informal policy or 
practice that delays the assessment of the late 
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payment fee for payments received a brief 
period of time after the date upon which a 
card issuer has the contractual right to 
impose the fee. A card issuer must disclose 
the due date according to the legal obligation 
between the parties, and need not consider 
the end of an informal ‘‘courtesy period’’ as 
the due date under § 1026.7(b)(11). 

2. Assessment of late payment fees. Some 
State or other laws require that a certain 
number of days must elapse following a due 
date before a late payment fee may be 
imposed. In addition, a card issuer may be 
restricted by the terms of the account 
agreement from imposing a late payment fee 
until a payment is late for a certain number 
of days following a due date. For example, 
assume a payment is due on March 10 and 
the account agreement or State law provides 
that a late payment fee cannot be assessed 
before March 21. A card issuer must disclose 
the due date under the terms of the legal 
obligation (March 10 in this example), and 
not a date different than the due date, such 
as when the card issuer is restricted by the 
account agreement or State or other law from 
imposing a late payment fee unless a 
payment is late for a certain number of days 
following the due date (March 21 in this 
example). Consumers’ rights under State law 
to avoid the imposition of late payment fees 
during a specified period following a due 
date are unaffected by the disclosure 
requirement. In this example, the card issuer 
would disclose March 10 as the due date for 
purposes of § 1026.7(b)(11), but could not, 
under State law, assess a late payment fee 
before March 21. 

3. Fee or rate triggered by multiple events. 
If a late payment fee or penalty rate is 
triggered after multiple events, such as two 
late payments in six months, the card issuer 
may, but is not required to, disclose the late 
payment and penalty rate disclosure each 
month. The disclosures must be included on 
any periodic statement for which a late 
payment could trigger the late payment fee or 
penalty rate, such as after the consumer made 
one late payment in this example. For 
example, if a cardholder has already made 
one late payment, the disclosure must be on 
each statement for the following five billing 
cycles. 

4. Range of late fees or penalty rates. A 
card issuer that imposes a range of late 
payment fees or rates on a credit card 
account under an open-end (not home- 
secured) consumer credit plan may state the 
highest fee or rate along with an indication 
lower fees or rates could be imposed. For 
example, a phrase indicating the late 
payment fee could be ‘‘up to $8’’ complies 
with this requirement. 

5. Penalty rate in effect. If the highest 
penalty rate has previously been triggered on 
an account, the card issuer may, but is not 
required to, delete the amount of the penalty 
rate and the warning that the rate may be 
imposed for an untimely payment, as not 
applicable. Alternatively, the card issuer 
may, but is not required to, modify the 
language to indicate that the penalty rate has 
been increased due to previous late payments 
(if applicable). 

6. Same day each month. The requirement 
that the due date be the same day each month 

means that the due date must generally be 
the same numerical date. For example, a 
consumer’s due date could be the 25th of 
every month. In contrast, a due date that is 
the same relative date but not numerical date 
each month, such as the third Tuesday of the 
month, generally would not comply with this 
requirement. However, a consumer’s due 
date may be the last day of each month, even 
though that date will not be the same 
numerical date. For example, if a consumer’s 
due date is the last day of each month, it will 
fall on February 28th (or February 29th in a 
leap year) and on August 31st. 

7. Change in due date. A creditor may 
adjust a consumer’s due date from time to 
time provided that the new due date will be 
the same numerical date each month on an 
ongoing basis. For example, a creditor may 
choose to honor a consumer’s request to 
change from a due date that is the 20th of 
each month to the 5th of each month, or may 
choose to change a consumer’s due date from 
time to time for operational reasons. See 
comment 2(a)(4)–3 for guidance on 
transitional billing cycles. 

8. Billing cycles longer than one month. 
The requirement that the due date be the 
same day each month does not prohibit 
billing cycles that are two or three months, 
provided that the due date for each billing 
cycle is on the same numerical date of the 
month. For example, a creditor that 
establishes two-month billing cycles could 
send a consumer periodic statements 
disclosing due dates of January 25, March 25, 
and May 25. 

9. Payment due date when the creditor 
does not accept or receive payments by mail. 
If the due date in a given month falls on a 
day on which the creditor does not receive 
or accept payments by mail and the creditor 
is required to treat a payment received the 
next business day as timely pursuant to 
§ 1026.10(d), the creditor must disclose the 
due date according to the legal obligation 
between the parties, not the date as of which 
the creditor is permitted to treat the payment 
as late. For example, assume that the 
consumer’s due date is the 4th of every 
month, and the creditor does not accept or 
receive payments by mail on Thursday, July 
4. Pursuant to § 1026.10(d), the creditor may 
not treat a mailed payment received on the 
following business day, Friday, July 5, as late 
for any purpose. The creditor must 
nonetheless disclose July 4 as the due date 
on the periodic statement and may not 
disclose a July 5 due date. 

* * * * * 

Section 1026.52—Limitations on Fees 

52(a) Limitations During First Year After 
Account Opening 

52(a)(1) General Rule 

1. Application. The 25 percent limit in 
§ 1026.52(a)(1) applies to fees that the card 
issuer charges to the account as well as to 
fees that the card issuer requires the 
consumer to pay with respect to the account 
through other means (such as through a 
payment from the consumer’s asset account, 
including a prepaid account as defined in 
§ 1026.61, to the card issuer or from another 
credit account provided by the card issuer). 
For example: 

i. Assume that, under the terms of a credit 
card account, a consumer is required to pay 
$120 in fees for the issuance or availability 
of credit at account opening. The consumer 
is also required to pay a cash advance fee that 
is equal to five percent of the cash advance 
and a late payment fee of $8 if the required 
minimum periodic payment is not received 
by the payment due date (which is the 
twenty-fifth of the month). The card issuer is 
not a smaller card issuer as defined in 
§ 1026.52(b)(3). At account opening on 
January 1 of year one, the credit limit for the 
account is $500. Section 1026.52(a)(1) 
permits the card issuer to charge to the 
account the $120 in fees for the issuance or 
availability of credit at account opening. On 
February 1 of year one, the consumer uses 
the account for a $100 cash advance. Section 
1026.52(a)(1) permits the card issuer to 
charge a $5 cash-advance fee to the account. 
On March 26 of year one, the card issuer has 
not received the consumer’s required 
minimum periodic payment. Section 
1026.52(a)(2) permits the card issuer to 
charge a $8 late payment fee to the account. 
On July 15 of year one, the consumer uses 
the account for a $50 cash advance. Section 
1026.52(a)(1) does not permit the card issuer 
to charge a $2.50 cash advance fee to the 
account. Furthermore, § 1026.52(a)(1) 
prohibits the card issuer from collecting the 
$2.50 cash advance fee from the consumer by 
other means. 

ii. Assume that, under the terms of a credit 
card account, a consumer is required to pay 
$125 in fees for the issuance or availability 
of credit during the first year after account 
opening. At account opening on January 1 of 
year one, the credit limit for the account is 
$500. Section 1026.52(a)(1) permits the card 
issuer to charge the $125 in fees to the 
account. However, § 1026.52(a)(1) prohibits 
the card issuer from requiring the consumer 
to make payments to the card issuer for 
additional non-exempt fees with respect to 
the account during the first year after account 
opening. Section 1026.52(a)(1) also prohibits 
the card issuer from requiring the consumer 
to open a separate credit account with the 
card issuer to fund the payment of additional 
non-exempt fees during the first year after the 
credit card account is opened. 

iii. Assume that a consumer opens a 
prepaid account accessed by a prepaid card 
on January 1 of year one and opens a covered 
separate credit feature accessible by a hybrid 
prepaid-credit card as defined by § 1026.61 
that is a credit card account under an open- 
end (not home-secured) consumer credit plan 
on March 1 of year one. Assume that, under 
the terms of the covered separate credit 
feature accessible by the hybrid prepaid- 
credit card, a consumer is required to pay 
$50 in fees for the issuance or availability of 
credit at account opening. At credit account 
opening on March 1 of year one, the credit 
limit for the account is $200. Section 
1026.52(a)(1) permits the card issuer to 
charge the $50 in fees to the credit account. 
However, § 1026.52(a)(1) prohibits the card 
issuer from requiring the consumer to make 
payments to the card issuer for additional 
non-exempt fees with respect to the credit 
account during the first year after account 
opening. Section 1026.52(a)(1) also prohibits 
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the card issuer from requiring the consumer 
to open an additional credit feature with the 
card issuer to fund the payment of additional 
non-exempt fees during the first year after the 
covered separate credit feature is opened. 

iv. Assume that a consumer opens a 
prepaid account accessed by a prepaid card 
on January 1 of year one and opens a covered 
separate credit feature accessible by a hybrid 
prepaid-credit card as defined in § 1026.61 
that is a credit card account under an open- 
end (not home-secured) consumer credit plan 
on March 1 of year one. Assume that, under 
the terms of the covered separate credit 
feature accessible by the hybrid prepaid- 
credit card, a consumer is required to pay 
$120 in fees for the issuance or availability 
of credit at account opening. The consumer 
is also required to pay a cash advance fee that 
is equal to 5 percent of any cash advance and 
a late payment fee of $8 if the required 
minimum periodic payment is not received 
by the payment due date (which is the 25th 
of the month). The card issuer is not a 
smaller card issuer as defined in 
§ 1026.52(b)(3). At credit account opening on 
March 1 of year one, the credit limit for the 
account is $500. Section 1026.52(a)(1) 
permits the card issuer to charge to the 
account the $120 in fees for the issuance or 
availability of credit at account opening. On 
April 1 of year one, the consumer uses the 
account for a $100 cash advance. Section 
1026.52(a)(1) permits the card issuer to 
charge a $5 cash advance fee to the account. 
On April 26 of year one, the card issuer has 
not received the consumer’s required 
minimum periodic payment. Section 
1026.52(a)(2) permits the card issuer to 
charge a $8 late payment fee to the account. 
On July 15 of year one, the consumer uses 
the account for a $50 cash advance. Section 
1026.52(a)(1) does not permit the card issuer 
to charge a $2.50 cash advance fee to the 
account, because the total amount of non- 
exempt fees reached the 25 percent limit 
with the $5 cash advance fee on April 1 (the 
$8 late fee on April 26 is exempt pursuant 
to § 1026.52(a)(2)(i)). Furthermore, 
§ 1026.52(a)(1) prohibits the card issuer from 
collecting the $2.50 cash advance fee from 
the consumer by other means. 

2. Fees that exceed 25 percent limit. A card 
issuer that charges a fee to a credit card 
account that exceeds the 25 percent limit 
complies with § 1026.52(a)(1) if the card 
issuer waives or removes the fee and any 
associated interest charges or credits the 
account for an amount equal to the fee and 
any associated interest charges within a 
reasonable amount of time but no later than 
the end of the billing cycle following the 
billing cycle during which the fee was 
charged. For example, assuming the facts in 
the example in comment 52(a)(1)–1.i, the 
card issuer complies with § 1026.52(a)(1) if 
the card issuer charged the $2.50 cash 
advance fee to the account on July 15 of year 
one but waived or removed the fee or 
credited the account for $2.50 (plus any 
interest charges on that $2.50) at the end of 
the billing cycle. 

3. Changes in credit limit during first year. 
i. Increases in credit limit. If a card issuer 

increases the credit limit during the first year 
after the account is opened, § 1026.52(a)(1) 

does not permit the card issuer to require the 
consumer to pay additional fees that would 
otherwise be prohibited (such as a fee for 
increasing the credit limit). For example, 
assume that, at account opening on January 
1, the credit limit for a credit card account 
is $400 and the consumer is required to pay 
$100 in fees for the issuance or availability 
of credit. On July 1, the card issuer increases 
the credit limit for the account to $600. 
Section 1026.52(a)(1) does not permit the 
card issuer to require the consumer to pay 
additional fees based on the increased credit 
limit. 

ii. Decreases in credit limit. If a card issuer 
decreases the credit limit during the first year 
after the account is opened, § 1026.52(a)(1) 
requires the card issuer to waive or remove 
any fees charged to the account that exceed 
25 percent of the reduced credit limit or to 
credit the account for an amount equal to any 
fees the consumer was required to pay with 
respect to the account that exceed 25 percent 
of the reduced credit limit within a 
reasonable amount of time but no later than 
the end of the billing cycle following the 
billing cycle during which the credit limit 
was reduced. For example, assume that, at 
account opening on January 1, the credit 
limit for a credit card account is $1,000 and 
the consumer is required to pay $250 in fees 
for the issuance or availability of credit. The 
billing cycles for the account begin on the 
first day of the month and end on the last day 
of the month. On July 30, the card issuer 
decreases the credit limit for the account to 
$600. Section 1026.52(a)(1) requires the card 
issuer to waive or remove $100 in fees from 
the account or to credit the account for an 
amount equal to $100 within a reasonable 
amount of time but no later than August 31. 

4. Date on which account may first be used 
by consumer to engage in transactions. 

i. Methods of compliance. For purposes of 
§ 1026.52(a)(1), an account is considered 
open no earlier than the date on which the 
account may first be used by the consumer 
to engage in transactions. A card issuer may 
consider an account open for purposes of 
§ 1026.52(a)(1) on any of the following dates: 

A. The date the account is first used by the 
consumer for a transaction (such as when an 
account is established in connection with 
financing the purchase of goods or services). 

B. The date the consumer complies with 
any reasonable activation procedures 
imposed by the card issuer for preventing 
fraud or unauthorized use of a new account 
(such as requiring the consumer to provide 
information that verifies his or her identity), 
provided that the account may be used for 
transactions on that date. 

C. The date that is seven days after the card 
issuer mails or delivers to the consumer 
account-opening disclosures that comply 
with § 1026.6, provided that the consumer 
may use the account for transactions after 
complying with any reasonable activation 
procedures imposed by the card issuer for 
preventing fraud or unauthorized use of the 
new account (such as requiring the consumer 
to provide information that verifies his or her 
identity). If a card issuer has reasonable 
procedures designed to ensure that account- 
opening disclosures that comply with 
§ 1026.6 are mailed or delivered to 

consumers no later than a certain number of 
days after the card issuer establishes the 
account, the card issuer may add that number 
of days to the seven-day period for purposes 
of determining the date on which the account 
was opened. 

ii. Examples. A. Assume that, on July 1 of 
year one, a credit card account under an 
open-end (not home-secured) consumer 
credit plan is established in connection with 
financing the purchase of goods or services 
and a $500 transaction is charged to the 
account by the consumer. The card issuer 
may consider the account open on July 1 of 
year one for purposes of § 1026.52(a)(1). 
Accordingly, § 1026.52(a)(1) ceases to apply 
to the account on July 1 of year two. 

B. Assume that, on July 1 of year one, a 
card issuer approves a consumer’s 
application for a credit card account under 
an open-end (not home-secured) consumer 
credit plan and establishes the account on its 
internal systems. On July 5, the card issuer 
mails or delivers to the consumer account- 
opening disclosures that comply with 
§ 1026.6. If the consumer may use the 
account for transactions on the date the 
consumer complies with any reasonable 
procedures imposed by the card issuer for 
preventing fraud or unauthorized use, the 
card issuer may consider the account open 
on July 12 of year one for purposes of 
§ 1026.52(a)(1). Accordingly, § 1026.52(a)(1) 
ceases to apply to the account on July 12 of 
year two. 

C. Same facts as in comment 52(a)(1)–4.ii.B 
except that the card issuer has adopted 
reasonable procedures designed to ensure 
that account-opening disclosures that comply 
with § 1026.6 are mailed or delivered to 
consumers no later than three days after an 
account is established on its systems. If the 
consumer may use the account for 
transactions on the date the consumer 
complies with any reasonable procedures 
imposed by the card issuer for preventing 
fraud or unauthorized use, the card issuer 
may consider the account open on July 11 of 
year one for purposes of § 1026.52(a)(1). 
Accordingly, § 1026.52(a)(1) ceases to apply 
to the account on July 11 of year two. 
However, if the consumer uses the account 
for a transaction or complies with the card 
issuer’s reasonable procedures for preventing 
fraud or unauthorized use on July 8 of year 
one, the card issuer may, at its option, 
consider the account open on that date for 
purposes of § 1026.52(a)(1), and therefore 
§ 1026.52(a)(1) ceases to apply to the account 
on July 8 of year two. 

* * * * * 
52(b) Limitations on Penalty Fees 

1. Fees for violating the account terms or 
other requirements. For purposes of 
§ 1026.52(b), a fee includes any charge 
imposed by a card issuer based on an act or 
omission that violates the terms of the 
account or any other requirements imposed 
by the card issuer with respect to the 
account, other than charges attributable to 
periodic interest rates. Accordingly, for 
purposes of § 1026.52(b), a fee does not 
include charges attributable to an increase in 
an annual percentage rate based on an act or 
omission that violates the terms or other 
requirements of an account. 
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i. The following are examples of fees that 
are subject to the limitations in § 1026.52(b) 
or are prohibited by § 1026.52(b): 

A. Late payment fees and any other fees 
imposed by a card issuer if an account 
becomes delinquent or if a payment is not 
received by a particular date. A late payment 
fee or late fee is any fee imposed for a late 
payment. See § 1026.60(b)(9) and 
accompanying commentary. 

B. Returned payment fees and any other 
fees imposed by a card issuer if a payment 
received via check, automated clearing 
house, or other payment method is returned. 

C. Any fee or charge for an over-the-limit 
transaction as defined in § 1026.56(a), to the 
extent the imposition of such a fee or charge 
is permitted by § 1026.56. 

D. Any fee imposed by a card issuer if 
payment on a check that accesses a credit 
card account is declined. 

E. Any fee or charge for a transaction that 
the card issuer declines to authorize. See 
§ 1026.52(b)(2)(i)(B). 

F. Any fee imposed by a card issuer based 
on account inactivity (including the 
consumer’s failure to use the account for a 
particular number or dollar amount of 
transactions or a particular type of 
transaction). See § 1026.52(b)(2)(i)(B). 

G. Any fee imposed by a card issuer based 
on the closure or termination of an account. 
See § 1026.52(b)(2)(i)(B). 

ii. The following are examples of fees to 
which § 1026.52(b) does not apply: 

A. Balance transfer fees. 
B. Cash advance fees. 
C. Foreign transaction fees. 
D. Annual fees and other fees for the 

issuance or availability of credit described in 
§ 1026.60(b)(2), except to the extent that such 
fees are based on account inactivity. See 
§ 1026.52(b)(2)(i)(B). 

E. Fees for insurance described in 
§ 1026.4(b)(7) or debt cancellation or debt 
suspension coverage described in 
§ 1026.4(b)(10) written in connection with a 
credit transaction, provided that such fees are 
not imposed as a result of a violation of the 
account terms or other requirements of an 
account. 

F. Fees for making an expedited payment 
(to the extent permitted by § 1026.10(e)). 

G. Fees for optional services (such as travel 
insurance). 

H. Fees for reissuing a lost or stolen card. 
2. Rounding to nearest whole dollar. A card 

issuer may round any fee that complies with 
§ 1026.52(b) to the nearest whole dollar. For 
example, if § 1026.52(b) permits a card issuer 
to impose a late payment fee of $5.50, the 
card issuer may round that amount up to the 
nearest whole dollar and impose a late 
payment fee of $6. However, if the late 
payment fee permitted by § 1026.52(b) were 
$5.49, the card issuer would not be permitted 
to round that amount up to $6, although the 
card issuer could round that amount down 
and impose a late payment fee of $5. 

3. Fees in connection with covered 
separate credit features accessible by hybrid 
prepaid-credit cards. With regard to a 
covered separate credit feature and an asset 
feature on a prepaid account that are both 
accessible by a hybrid prepaid-credit card as 
defined in § 1026.61 where the credit feature 

is a credit card account under an open-end 
(not home-secured) consumer credit plan, 
§ 1026.52(b) applies to any fee for violating 
the terms or other requirements of the credit 
feature, regardless of whether those fees are 
imposed on the credit feature or on the asset 
feature of the prepaid account. For example, 
assume that a late fee will be imposed by the 
card issuer if the covered separate credit 
feature becomes delinquent or if a payment 
is not received by a particular date. This fee 
is subject to § 1026.52(b) regardless of 
whether the fee is imposed on the asset 
feature of the prepaid account or on the 
separate credit feature. 

4. Fees imposed on the asset feature of a 
prepaid account that are not charges 
imposed as part of the plan. Section 
1026.52(b) does not apply to any fee or 
charge imposed on the asset feature of the 
prepaid account that is not a charge imposed 
as part of the plan under § 1026.6(b)(3). See 
§ 1026.6(b)(3)(iii)(D) and (E) and related 
commentary regarding fees imposed on the 
asset feature prepaid account that are not 
charges imposed as part of the plan under 
§ 1026.6(b)(3) with respect to covered 
separate credit features accessible by hybrid 
prepaid-credit cards and non-covered 
separate credit features as those terms are 
defined in § 1026.61. 

5. Examples. Any dollar amount examples 
in the commentary to § 1026.52(b) relating to 
the safe harbors in § 1026.52(b)(1) are based 
on the original historical safe-harbor 
thresholds of $25 and $35 for penalty fees 
other than late fees, and on the threshold of 
$8 for late fees applicable to card issuers 
other than smaller card issuers as defined in 
§ 1026.52(b)(3). 

52(b)(1) General Rule 

1. Relationship between § 1026.52(b)(1)(i) 
and (ii) and (b)(2). 

i. Relationship between § 1026.52(b)(1)(i) 
and (ii). A card issuer may impose a fee for 
violating the terms or other requirements of 
an account pursuant to either 
§ 1026.52(b)(1)(i) or (ii). 

A. A card issuer that complies with the 
safe harbors in § 1026.52(b)(1)(ii) is not 
required to determine that its fees represent 
a reasonable proportion of the total costs 
incurred by the card issuer as a result of a 
type of violation under § 1026.52(b)(1)(i). 

B. A card issuer may impose a fee for one 
type of violation pursuant to 
§ 1026.52(b)(1)(i) and may impose a fee for a 
different type of violation pursuant to 
§ 1026.52(b)(1)(ii). For example, a card issuer 
may impose a late payment fee of $9 based 
on a cost determination pursuant to 
§ 1026.52(b)(1)(i) but impose returned 
payment and over-the-limit fees of $25 or $35 
pursuant to the safe harbors in 
§ 1026.52(b)(1)(ii). 

C. A card issuer that previously based the 
amount of a penalty fee for a particular type 
of violation on a cost determination pursuant 
to § 1026.52(b)(1)(i) may begin to impose a 
penalty fee for that type of violation that is 
consistent with § 1026.52(b)(1)(ii) at any time 
(subject to the notice requirements in 
§ 1026.9), provided that the first fee imposed 
pursuant to § 1026.52(b)(1)(ii) is consistent 
with § 1026.52(b)(1)(ii)(A). For example, 
assume that consistent with § 1026.56, a 

consumer has affirmatively consented to the 
payment of transactions that exceed the 
credit limit. A transaction occurs on January 
15 that causes the account balance to exceed 
the credit limit and, based on a cost 
determination pursuant to § 1026.52(b)(1)(i), 
the card issuer imposes a $30 over-the-limit 
fee. The consumer’s next monthly payment 
brings the account balance below the credit 
limit. On July 15, another transaction causes 
the account balance to exceed the credit 
limit. The card issuer may impose another 
$30 over-the-limit fee pursuant to 
§ 1026.52(b)(1)(i) or may impose a $25 over- 
the-limit fee pursuant to 
§ 1026.52(b)(1)(ii)(A). However, the card 
issuer may not impose a $35 over-the-limit 
fee pursuant to § 1026.52(b)(1)(ii)(B). If the 
card issuer imposes a $25 fee pursuant to 
§ 1026.52(b)(1)(ii)(A) for the July 15 over-the- 
limit transaction and on September 15 
another transaction causes the account 
balance to exceed the credit limit, the card 
issuer may impose a $35 fee for the 
September 15 over-the-limit transaction 
pursuant to § 1026.52(b)(1)(ii)(B). 

ii. Relationship between § 1026.52(b)(1) and 
(2). Section 1026.52(b)(1) does not permit a 
card issuer to impose a fee that is 
inconsistent with the prohibitions in 
§ 1026.52(b)(2). For example, if 
§ 1026.52(b)(2)(i) prohibits the card issuer 
from imposing a late payment fee that 
exceeds $7, § 1026.52(b)(1)(ii) does not 
permit the card issuer to impose a higher late 
payment fee. 

52(b)(1)(i) Fees Based on Costs 
1. Costs incurred as a result of violations. 

Section 1026.52(b)(1)(i) does not require a 
card issuer to base a fee on the costs incurred 
as a result of a specific violation of the terms 
or other requirements of an account. Instead, 
for purposes of § 1026.52(b)(1)(i), a card 
issuer must have determined that a fee for 
violating the terms or other requirements of 
an account represents a reasonable 
proportion of the costs incurred by the card 
issuer as a result of that type of violation. A 
card issuer may make a single determination 
for all of its credit card portfolios or may 
make separate determinations for each 
portfolio. The factors relevant to this 
determination include: 

i. The number of violations of a particular 
type experienced by the card issuer during a 
prior period of reasonable length (for 
example, a period of twelve months). 

ii. The costs incurred by the card issuer 
during that period as a result of those 
violations. 

iii. At the card issuer’s option, the number 
of fees imposed by the card issuer as a result 
of those violations during that period that the 
card issuer reasonably estimates it will be 
unable to collect. See comment 52(b)(1)(i)–5. 

iv. At the card issuer’s option, reasonable 
estimates for an upcoming period of changes 
in the number of violations of that type, the 
resulting costs, and the number of fees that 
the card issuer will be unable to collect. See 
illustrative examples in comments 
52(b)(1)(i)–6 through –9. 

2. Amounts excluded from cost analysis. 
The following amounts are not costs incurred 
by a card issuer as a result of violations of 
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the terms or other requirements of an account 
for purposes of § 1026.52(b)(1)(i): 

i. Losses and associated costs (including 
the cost of holding reserves against potential 
losses, the cost of funding delinquent 
accounts, and any collection costs that are 
incurred after an account is charged off in 
accordance with loan-loss provisions). 

ii. Costs associated with evaluating 
whether consumers who have not violated 
the terms or other requirements of an account 
are likely to do so in the future (such as the 
costs associated with underwriting new 
accounts). However, once a violation of the 
terms or other requirements of an account 
has occurred, the costs associated with 
preventing additional violations for a 
reasonable period of time are costs incurred 
by a card issuer as a result of violations of 
the terms or other requirements of an account 
for purposes of § 1026.52(b)(1)(i). 

3. Third-party charges. As a general matter, 
amounts charged to the card issuer by a third 
party as a result of a violation of the terms 
or other requirements of an account are costs 
incurred by the card issuer for purposes of 
§ 1026.52(b)(1)(i). For example, if a card 
issuer is charged a specific amount by a third 
party for each returned payment, that amount 
is a cost incurred by the card issuer as a 
result of returned payments. However, if the 
amount is charged to the card issuer by an 
affiliate or subsidiary of the card issuer, the 
card issuer must have determined that the 
charge represents a reasonable proportion of 
the costs incurred by the affiliate or 
subsidiary as a result of the type of violation. 
For example, if an affiliate of a card issuer 
provides collection services to the card issuer 
on delinquent accounts, the card issuer must 
have determined that the amounts charged to 
the card issuer by the affiliate for such 
services represent a reasonable proportion of 
the costs incurred by the affiliate as a result 
of late payments. 

4. Amounts charged by other card issuers. 
The fact that a card issuer’s fees for violating 
the terms or other requirements of an account 
are comparable to fees assessed by other card 
issuers does not satisfy the requirements of 
§ 1026.52(b)(1)(i). 

5. Uncollected fees. For purposes of 
§ 1026.52(b)(1)(i), a card issuer may consider 
fees that it is unable to collect when 
determining the appropriate fee amount. Fees 
that the card issuer is unable to collect 
include fees imposed on accounts that have 
been charged off by the card issuer, fees that 
have been discharged in bankruptcy, and fees 
that the card issuer is required to waive in 
order to comply with a legal requirement 
(such as a requirement imposed by this part 
or 50 U.S.C. app. 527). However, fees that the 
card issuer chooses not to impose or chooses 
not to collect (such as fees the card issuer 
chooses to waive at the request of the 
consumer or under a workout or temporary 
hardship arrangement) are not relevant for 
purposes of this determination. See 
illustrative examples in comments 
52(b)(2)(i)–6 through –9. 

6. Late payment fees. 
i. Costs incurred as a result of late 

payments. For purposes of § 1026.52(b)(1)(i), 
the costs incurred by a card issuer as a result 
of late payments include the costs associated 

with the collection of late payments, such as 
the costs associated with notifying 
consumers of delinquencies and resolving 
delinquencies (including the establishment 
of workout and temporary hardship 
arrangements). 

ii. Examples. A. Late payment fee based on 
past delinquencies and costs. Assume that, 
during year one, a card issuer experienced 1 
million delinquencies and incurred $26 
million in costs as a result of those 
delinquencies. For purposes of 
§ 1026.52(b)(1)(i), a $26 late payment fee 
would represent a reasonable proportion of 
the total costs incurred by the card issuer as 
a result of late payments during year two. 

B. Adjustment based on fees card issuer is 
unable to collect. Same facts as in comment 
52(b)(1)(i)–6.ii.A except that the card issuer 
imposed a late payment fee for each of the 
1 million delinquencies experienced during 
year one but was unable to collect 25% of 
those fees (in other words, the card issuer 
was unable to collect 250,000 fees, leaving a 
total of 750,000 late payments for which the 
card issuer did collect or could have 
collected a fee). For purposes of 
§ 1026.52(b)(2)(i), a late payment fee of $35 
would represent a reasonable proportion of 
the total costs incurred by the card issuer as 
a result of late payments during year two. 

C. Adjustment based on reasonable 
estimate of future changes. Same facts as in 
comments 52(b)(1)(i)–6.ii.A and B except the 
card issuer reasonably estimates that—based 
on past delinquency rates and other factors 
relevant to potential delinquency rates for 
year two—it will experience a 2% decrease 
in delinquencies during year two (in other 
words, 20,000 fewer delinquencies for a total 
of 980,000). The card issuer also reasonably 
estimates that it will be unable to collect the 
same percentage of fees (25%) during year 
two as during year one (in other words, the 
card issuer will be unable to collect 245,000 
fees, leaving a total of 735,000 late payments 
for which the card issuer will be able to 
collect a fee). The card issuer also reasonably 
estimates that—based on past changes in 
costs incurred as a result of delinquencies 
and other factors relevant to potential costs 
for year two—it will experience a 5% 
increase in costs during year two (in other 
words, $1.3 million in additional costs for a 
total of $27.3 million). For purposes of 
§ 1026.52(b)(1)(i), a $37 late payment fee 
would represent a reasonable proportion of 
the total costs incurred by the card issuer as 
a result of late payments during year two. 

7. Returned payment fees. 
i. Costs incurred as a result of returned 

payments. For purposes of § 1026.52(b)(1)(i), 
the costs incurred by a card issuer as a result 
of returned payments include: 

A. Costs associated with processing 
returned payments and reconciling the card 
issuer’s systems and accounts to reflect 
returned payments; 

B. Costs associated with investigating 
potential fraud with respect to returned 
payments; and 

C. Costs associated with notifying the 
consumer of the returned payment and 
arranging for a new payment. 

ii. Examples. A. Returned payment fee 
based on past returns and costs. Assume 

that, during year one, a card issuer 
experienced 150,000 returned payments and 
incurred $3.1 million in costs as a result of 
those returned payments. For purposes of 
§ 1026.52(b)(1)(i), a $21 returned payment fee 
would represent a reasonable proportion of 
the total costs incurred by the card issuer as 
a result of returned payments during year 
two. 

B. Adjustment based on fees card issuer is 
unable to collect. Same facts as in comment 
52(b)(1)(i)–7.ii.A except that the card issuer 
imposed a returned payment fee for each of 
the 150,000 returned payments experienced 
during year one but was unable to collect 
15% of those fees (in other words, the card 
issuer was unable to collect 22,500 fees, 
leaving a total of 127,500 returned payments 
for which the card issuer did collect or could 
have collected a fee). For purposes of 
§ 1026.52(b)(2)(i), a returned payment fee of 
$24 would represent a reasonable proportion 
of the total costs incurred by the card issuer 
as a result of returned payments during year 
two. 

C. Adjustment based on reasonable 
estimate of future changes. Same facts as in 
comments 52(b)(1)(i)–7.ii.A and B except the 
card issuer reasonably estimates that—based 
on past returned payment rates and other 
factors relevant to potential returned 
payment rates for year two—it will 
experience a 2% increase in returned 
payments during year two (in other words, 
3,000 additional returned payments for a 
total of 153,000). The card issuer also 
reasonably estimates that it will be unable to 
collect 25% of returned payment fees during 
year two (in other words, the card issuer will 
be unable to collect 38,250 fees, leaving a 
total of 114,750 returned payments for which 
the card issuer will be able to collect a fee). 
The card issuer also reasonably estimates 
that—based on past changes in costs incurred 
as a result of returned payments and other 
factors relevant to potential costs for year 
two—it will experience a 1% decrease in 
costs during year two (in other words, a 
$31,000 reduction in costs for a total of 
$3.069 million). For purposes of 
§ 1026.52(b)(1)(i), a $27 returned payment fee 
would represent a reasonable proportion of 
the total costs incurred by the card issuer as 
a result of returned payments during year 
two. 

8. Over-the-limit fees. 
i. Costs incurred as a result of over-the- 

limit transactions. For purposes of 
§ 1026.52(b)(1)(i), the costs incurred by a card 
issuer as a result of over-the-limit 
transactions include: 

A. Costs associated with determining 
whether to authorize over-the-limit 
transactions; and 

B. Costs associated with notifying the 
consumer that the credit limit has been 
exceeded and arranging for payments to 
reduce the balance below the credit limit. 

ii. Costs not incurred as a result of over- 
the-limit transactions. For purposes of 
§ 1026.52(b)(1)(i), costs associated with 
obtaining the affirmative consent of 
consumers to the card issuer’s payment of 
transactions that exceed the credit limit 
consistent with § 1026.56 are not costs 
incurred by a card issuer as a result of over- 
the-limit transactions. 
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iii. Examples. A. Over-the-limit fee based 
on past fees and costs. Assume that, during 
year one, a card issuer authorized 600,000 
over-the-limit transactions and incurred $4.5 
million in costs as a result of those over-the- 
limit transactions. However, because of the 
affirmative consent requirements in 
§ 1026.56, the card issuer was only permitted 
to impose 200,000 over-the-limit fees during 
year one. For purposes of § 1026.52(b)(1)(i), 
a $23 over-the-limit fee would represent a 
reasonable proportion of the total costs 
incurred by the card issuer as a result of over- 
the-limit transactions during year two. 

B. Adjustment based on fees card issuer is 
unable to collect. Same facts as in comment 
52(b)(1)(i)–8.iii.A except that the card issuer 
was unable to collect 30% of the 200,000 
over-the-limit fees imposed during year one 
(in other words, the card issuer was unable 
to collect 60,000 fees, leaving a total of 
140,000 over-the-limit transactions for which 
the card issuer did collect or could have 
collected a fee). For purposes of 
§ 1026.52(b)(2)(i), an over-the-limit fee of $32 
would represent a reasonable proportion of 
the total costs incurred by the card issuer as 
a result of over-the-limit transactions during 
year two. 

C. Adjustment based on reasonable 
estimate of future changes. Same facts as in 
comments 52(b)(1)(i)–8.iii.A and B except the 
card issuer reasonably estimates that—based 
on past over-the-limit transaction rates, the 
percentages of over-the-limit transactions 
that resulted in an over-the-limit fee in the 
past (consistent with § 1026.56), and factors 
relevant to potential changes in those rates 
and percentages for year two—it will 
authorize approximately the same number of 
over-the-limit transactions during year two 
(600,000) and impose approximately the 
same number of over-the-limit fees (200,000). 
The card issuer also reasonably estimates that 
it will be unable to collect the same 
percentage of fees (30%) during year two as 
during year one (in other words, the card 
issuer was unable to collect 60,000 fees, 
leaving a total of 140,000 over-the-limit 
transactions for which the card issuer will be 
able to collect a fee). The card issuer also 
reasonably estimates that—based on past 
changes in costs incurred as a result of over- 
the-limit transactions and other factors 
relevant to potential costs for year two—it 
will experience a 6% decrease in costs 
during year two (in other words, a $270,000 
reduction in costs for a total of $4.23 
million). For purposes of § 1026.52(b)(1)(i), a 
$30 over-the-limit fee would represent a 
reasonable proportion of the total costs 
incurred by the card issuer as a result of over- 
the-limit transactions during year two. 

9. Declined access check fees. 
i. Costs incurred as a result of declined 

access checks. For purposes of 
§ 1026.52(b)(1)(i), the costs incurred by a card 
issuer as a result of declining payment on a 
check that accesses a credit card account 
include: 

A. Costs associated with determining 
whether to decline payment on access 
checks; 

B. Costs associated with processing 
declined access checks and reconciling the 
card issuer’s systems and accounts to reflect 
declined access checks; 

C. Costs associated with investigating 
potential fraud with respect to declined 
access checks; and 

D. Costs associated with notifying the 
consumer and the merchant or other party 
that accepted the access check that payment 
on the check has been declined. 

ii. Example. Assume that, during year one, 
a card issuer declined 100,000 access checks 
and incurred $2 million in costs as a result 
of those declined checks. The card issuer 
imposed a fee for each declined access check 
but was unable to collect 10% of those fees 
(in other words, the card issuer was unable 
to collect 10,000 fees, leaving a total of 
90,000 declined access checks for which the 
card issuer did collect or could have 
collected a fee). For purposes of 
§ 1026.52(b)(1)(i), a $22 declined access 
check fee would represent a reasonable 
proportion of the total costs incurred by the 
card issuer as a result of declined access 
checks during year two. 

52(b)(1)(ii) Safe Harbors 

1. Multiple violations of same type. 
i. Same billing cycle or next six billing 

cycles. A card issuer other than a smaller 
card issuer as defined in § 1026.52(b)(3) 
cannot impose a late fee in excess of $8 
pursuant to § 1026.52(b)(1)(ii), regardless of 
whether the card issuer has imposed a late 
fee within the six previous billing cycles. For 
all other penalty fees, a card issuer cannot 
impose a fee for a violation pursuant to 
§ 1026.52(b)(1)(ii)(B) unless a fee has 
previously been imposed for the same type 
of violation pursuant to § 1026.52(b)(1)(ii)(A). 
Once a fee has been imposed for a violation 
pursuant to § 1026.52(b)(1)(ii)(A), the card 
issuer may impose a fee pursuant to 
§ 1026.52(b)(1)(ii)(B) for any subsequent 
violation of the same type until that type of 
violation has not occurred for a period of six 
consecutive complete billing cycles. A fee 
has been imposed for purposes of 
§ 1026.52(b)(1)(ii) even if the card issuer 
waives or rebates all or part of the fee. 

A. Late payments. For purposes of 
§ 1026.52(b)(1)(ii), a late payment occurs 
during the billing cycle in which the 
payment may first be treated as late 
consistent with the requirements of this part 
and the terms or other requirements of the 
account. 

B. Returned payments. For purposes of 
§ 1026.52(b)(1)(ii), a returned payment occurs 
during the billing cycle in which the 
payment is returned to the card issuer. 

C. Transactions that exceed the credit 
limit. For purposes of § 1026.52(b)(1)(ii), a 
transaction that exceeds the credit limit for 
an account occurs during the billing cycle in 
which the transaction occurs or is authorized 
by the card issuer. 

D. Declined access checks. For purposes of 
§ 1026.52(b)(1)(ii), a check that accesses a 
credit card account is declined during the 
billing cycle in which the card issuer 
declines payment on the check. 

ii. Relationship to §§ 1026.52(b)(2)(ii) and 
1026.56(j)(1). If multiple violations are based 
on the same event or transaction such that 
§ 1026.52(b)(2)(ii) prohibits the card issuer 
from imposing more than one fee, the event 
or transaction constitutes a single violation 
for purposes of § 1026.52(b)(1)(ii). 

Furthermore, consistent with 
§ 1026.56(j)(1)(i), no more than one violation 
for exceeding an account’s credit limit can 
occur during a single billing cycle for 
purposes of § 1026.52(b)(1)(ii). However, 
§ 1026.52(b)(2)(ii) does not prohibit a card 
issuer from imposing fees for exceeding the 
credit limit in consecutive billing cycles 
based on the same over-the-limit transaction 
to the extent permitted by § 1026.56(j)(1). In 
these circumstances, the second and third 
over-the-limit fees permitted by 
§ 1026.56(j)(1) may be imposed pursuant to 
§ 1026.52(b)(1)(ii)(B). See comment 
52(b)(2)(ii)–1. 

iii. Examples. The following examples 
illustrate the application of § 1026.52(b)(1)(ii) 
introductory text and (b)(1)(ii)(A) and (B) 
with respect to credit card accounts under an 
open-end (not home-secured) consumer 
credit plan that are not charge card accounts. 
For purposes of these examples, assume that 
the card issuer is not a smaller card issuer 
as defined in § 1026.52(b)(3). Also assume 
that the billing cycles for the account begin 
on the first day of the month and end on the 
last day of the month and that the payment 
due date for the account is the twenty-fifth 
day of the month. 

A. Violations of same type (over the credit 
limit). Consistent with § 1026.56, the 
consumer has affirmatively consented to the 
payment of transactions that exceed the 
credit limit. On March 20, a transaction 
causes the account balance to increase to 
$1,150, which exceeds the account’s $1,000 
credit limit. Consistent with 
§ 1026.52(b)(1)(ii)(A), the card issuer imposes 
a $25 over-the-limit fee for the March billing 
cycle. The card issuer receives a $300 
payment on March 25, bringing the account 
below the credit limit. In order for the card 
issuer to impose a $35 over-the-limit fee 
pursuant to § 1026.52(b)(1)(ii)(B), a second 
over-the-limit transaction must occur during 
the April, May, June, July, August, or 
September billing cycles. 

1. Same facts as in the lead-in paragraph 
to comment 52(b)(1)(ii)–1.iii.A. On April 20, 
a transaction causes the account balance to 
increase to $1,200, which exceeds the 
account’s $1,000 credit limit. Consistent with 
§ 1026.52(b)(1)(ii)(B), the card issuer may 
impose a $35 over-the-limit fee for the April 
billing cycle. Furthermore, the card issuer 
may impose a $35 over-the-limit payment fee 
for any over-the-limit transaction or event 
that triggers an over-the-limit fee that occurs 
during the May, June, July, August, 
September, or October billing cycles, subject 
to the limitations in § 1026.56(j)(1). 

2. Same facts as in the lead-in paragraph 
to comment 52(b)(1)(ii)–1.iii.A. The account 
remains below the limit from March 25 until 
October 20, when a transaction causes the 
account balance to exceed the credit limit. 
However, because this over-the-limit 
transaction did not occur during the six 
billing cycles following the March billing 
cycle, § 1026.52(b)(1)(ii) only permits the 
card issuer to impose an over-the-limit fee of 
$25. 

B. Violations of different types (late 
payment and over the credit limit). The credit 
limit for an account is $1,000. Consistent 
with § 1026.56, the consumer has 
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affirmatively consented to the payment of 
transactions that exceed the credit limit. A 
required minimum periodic payment of $35 
is due on August 25. On August 26, a late 
payment has occurred because no payment 
has been received. Accordingly, consistent 
with § 1026.52(b)(1)(ii), the card issuer 
imposes a $8 late payment fee on August 26. 
On August 30, the card issuer receives a $35 
payment. On September 10, a transaction 
causes the account balance to increase to 
$1,150, which exceeds the account’s $1,000 
credit limit. On September 11, a second 
transaction increases the account balance to 
$1,350. On September 23, the card issuer 
receives the $50 required minimum periodic 
payment due on September 25, which 
reduces the account balance to $1,300. On 
September 30, the card issuer imposes a $25 
over-the-limit fee, consistent with 
§ 1026.52(b)(1)(ii)(A). On October 26, a late 
payment has occurred because the $60 
required minimum periodic payment due on 
October 25 has not been received. 
Accordingly, consistent with 
§ 1026.52(b)(1)(ii) the card issuer imposes a 
$8 late payment fee on October 26. 

C. Violations of different types (late 
payment and returned payment). A required 
minimum periodic payment of $40 is due on 
July 25. On July 26, a late payment has 
occurred because no payment has been 
received. Accordingly, consistent with 
§ 1026.52(b)(1)(ii), the card issuer imposes a 
$8 late payment fee on July 26. On July 30, 
the card issuer receives a $60 payment. A 
required minimum periodic payment of $40 
is due on August 25. On August 24, a $40 
payment is received. On August 27, the $40 
payment is returned to the card issuer for 
insufficient funds. In these circumstances, 
§ 1026.52(b)(2)(ii) permits the card issuer to 
impose either a late payment fee or a 
returned payment fee but not both, because 
the late payment and the returned payment 
result from the same event or transaction. 
Accordingly, for purposes of 
§ 1026.52(b)(1)(ii), the event or transaction 
constitutes a single violation. However, if the 
card issuer imposes a late payment fee, 
§ 1026.52(b)(1)(ii) permits the issuer to 
impose a fee of $8. If the card issuer imposes 
a returned payment fee, the amount of the fee 
may be no more than $25 pursuant to 
§ 1026.52(b)(1)(ii)(A). 

2. Adjustments based on Consumer Price 
Index for penalty fees imposed pursuant to 
§ 1026.52(b)(1)(ii)(A) and (B). For purposes of 
§ 1026.52(b)(1)(ii)(A) and (B), the Bureau 
shall calculate each year price level adjusted 
amounts using the Consumer Price Index in 
effect on June 1 of that year. When the 
cumulative change in the adjusted minimum 
value derived from applying the annual 
Consumer Price level to the current amounts 
in § 1026.52(b)(1)(ii)(A) and (B) has risen by 
a whole dollar, those amounts will be 
increased by $1.00. Similarly, when the 
cumulative change in the adjusted minimum 
value derived from applying the annual 
Consumer Price level to the current amounts 
in § 1026.52(b)(1)(ii)(A) and (B) has 
decreased by a whole dollar, those amounts 
will be decreased by $1.00. The Bureau will 
publish adjustments to the amounts in 
§ 1026.52(b)(1)(ii)(A) and (B). 

i. Historical thresholds. 
A. Card issuers were permitted to impose 

a fee for violating the terms of an agreement 
if the fee did not exceed $25 under 
§ 1026.52(b)(1)(ii)(A) and $35 under 
§ 1026.52(b)(1)(ii)(B), through December 31, 
2013. 

B. Card issuers were permitted to impose 
a fee for violating the terms of an agreement 
if the fee did not exceed $26 under 
§ 1026.52(b)(1)(ii)(A) and $37 under 
§ 1026.52(b)(1)(ii)(B), through December 31, 
2014. 

C. Card issuers were permitted to impose 
a fee for violating the terms of an agreement 
if the fee did not exceed $27 under 
§ 1026.52(b)(1)(ii)(A) and $38 under 
§ 1026.52(b)(1)(ii)(B), through December 31, 
2015. 

D. Card issuers were permitted to impose 
a fee for violating the terms of an agreement 
if the fee did not exceed $27 under 
§ 1026.52(b)(1)(ii)(A), through December 31, 
2016. Card issuers were permitted to impose 
a fee for violating the terms of an agreement 
if the fee did not exceed $37 under 
§ 1026.52(b)(1)(ii)(B), through June 26, 2016, 
and $38 under § 1026.52(b)(1)(ii)(B) from 
June 27, 2016, through December 31, 2016. 

E. Card issuers were permitted to impose 
a fee for violating the terms of an agreement 
if the fee did not exceed $27 under 
§ 1026.52(b)(1)(ii)(A) and $38 under 
§ 1026.52(b)(1)(ii)(B), through December 31, 
2017. 

F. Card issuers were permitted to impose 
a fee for violating the terms of an agreement 
if the fee did not exceed $27 under 
§ 1026.52(b)(1)(ii)(A) and $38 under 
§ 1026.52(b)(1)(ii)(B), through December 31, 
2018. 

G. Card issuers were permitted to impose 
a fee for violating the terms of an agreement 
if the fee did not exceed $28 under 
§ 1026.52(b)(1)(ii)(A) and $39 under 
§ 1026.52(b)(1)(ii)(B), through December 31, 
2019. 

H. Card issuers were permitted to impose 
a fee for violating the terms of an agreement 
if the fee did not exceed $29 under 
§ 1026.52(b)(1)(ii)(A) and $40 under 
§ 1026.52(b)(1)(ii)(B), through December 31, 
2020. 

I. Card issuers were permitted to impose a 
fee for violating the terms of an agreement if 
the fee did not exceed $29 under 
§ 1026.52(b)(1)(ii)(A) and $40 under 
§ 1026.52(b)(1)(ii)(B), through December 31, 
2021. 

J. Card issuers were permitted to impose a 
fee for violating the terms of an agreement if 
the fee did not exceed $30 under 
§ 1026.52(b)(1)(ii)(A) and $41 under 
§ 1026.52(b)(1)(ii)(B), through May 13, 2024. 

3. Delinquent balance for charge card 
accounts. Section 1026.52(b)(1)(ii)(C) 
provides that, when a charge card issuer that 
requires payment of outstanding balances in 
full at the end of each billing cycle has not 
received the required payment for two or 
more consecutive billing cycles, the card 
issuer may impose a late payment fee that 
does not exceed three percent of the 
delinquent balance. For purposes of 
§ 1026.52(b)(1)(ii)(C), the delinquent balance 
is any previously billed amount that remains 

unpaid at the time the late payment fee is 
imposed pursuant to § 1026.52(b)(1)(ii)(C). 
Consistent with § 1026.52(b)(2)(ii), a charge 
card issuer that imposes a fee pursuant to 
§ 1026.52(b)(1)(ii)(C) with respect to a late 
payment may not impose a fee pursuant to 
§ 1026.52(b)(1)(ii)(B) with respect to the same 
late payment. The following examples 
illustrate the application of 
§ 1026.52(b)(1)(ii)(C): 

i. Assume that a charge card issuer requires 
payment of outstanding balances in full at 
the end of each billing cycle and that the 
billing cycles for the account begin on the 
first day of the month and end on the last day 
of the month. Also assume that the card 
issuer is not a smaller card issuer as defined 
in § 1026.52(b)(3). At the end of the June 
billing cycle, the account has a balance of 
$1,000. On July 5, the card issuer provides 
a periodic statement disclosing the $1,000 
balance consistent with § 1026.7. During the 
July billing cycle, the account is used for 
$292 in transactions, increasing the balance 
to $1,292. At the end of the July billing cycle, 
no payment has been received and the card 
issuer imposes a $8 late payment fee 
consistent with § 1026.52(b)(1)(ii). On August 
5, the card issuer provides a periodic 
statement disclosing the $1,300 balance 
consistent with § 1026.7. During the August 
billing cycle, the account is used for $200 in 
transactions, increasing the balance to 
$1,500. At the end of the August billing 
cycle, no payment has been received. 
Consistent with § 1026.52(b)(1)(ii)(C), the 
card issuer may impose a late payment fee of 
$39, which is 3% of the $1,300 balance that 
was due at the end of the August billing 
cycle. Section 1026.52(b)(1)(ii)(C) does not 
permit the card issuer to include the $200 in 
transactions that occurred during the August 
billing cycle. 

ii. Same facts as in comment 52(b)(1)(ii)– 
3.i except that, on August 25, a $100 payment 
is received. Consistent with 
§ 1026.52(b)(1)(ii)(C), the card issuer may 
impose a late payment fee of $36, which is 
3% of the unpaid portion of the $1,300 
balance that was due at the end of the August 
billing cycle ($1,200). 

iii. Same facts as in comment 52(b)(1)(ii)– 
3.i except that, on August 25, a $200 payment 
is received. Consistent with 
§ 1026.52(b)(1)(ii)(C), the card issuer may 
impose a late payment fee of $33, which is 
3% of the unpaid portion of the $1,300 
balance that was due at the end of the August 
billing cycle ($1,100). In the alternative, the 
card issuer may impose a late payment fee of 
$8 consistent with § 1026.52(b)(1)(ii). 
However, § 1026.52(b)(2)(ii) prohibits the 
card issuer from imposing both fees. 

4. Smaller card issuers. Section 
1026.52(b)(1)(ii)(E) provides that a card 
issuer meeting the definition of smaller card 
issuer in § 1026.52(b)(3) may impose a fee for 
a late payment on an account if the dollar 
amount of the fee does not exceed the 
amount in § 1026.52(b)(1)(ii)(A) or (B), as 
applicable, notwithstanding the $8 limit on 
the amount of a late fee in § 1026.52(b)(1)(ii). 
Thus, assuming that the original historical 
safe harbor threshold amounts apply, a 
smaller card issuer may impose a late fee of 
$25 for a first late payment violation and a 
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late fee of $35 for a late payment violation 
that occurs during the same billing cycle or 
one of the next six billing cycles, provided 
that those amounts are consistent with 
§ 1026.52(b)(2). 

52(b)(2) Prohibited Fees 

1. Relationship to § 1026.52(b)(1). A card 
issuer does not comply with § 1026.52(b) if 
it imposes a fee that is inconsistent with the 
prohibitions in § 1026.52(b)(2). Thus, the 
prohibitions in § 1026.52(b)(2) apply even if 
a fee is consistent with § 1026.52(b)(1)(i) or 
(ii). For example, even if a card issuer has 
determined for purposes of § 1026.52(b)(1)(i) 
that a $27 fee represents a reasonable 
proportion of the total costs incurred by the 
card issuer as a result of a particular type of 
violation, § 1026.52(b)(2)(i) prohibits the card 
issuer from imposing that fee if the dollar 
amount associated with the violation is less 
than $27. Similarly, even if § 1026.52(b)(1)(ii) 
permits a card issuer to impose a $25 fee, 
§ 1026.52(b)(2)(i) prohibits the card issuer 
from imposing that fee if the dollar amount 
associated with the violation is less than $25. 

52(b)(2)(i) Fees That Exceed Dollar Amount 
Associated With Violation 

1. Late payment fees. For purposes of 
§ 1026.52(b)(2)(i), the dollar amount 
associated with a late payment is the amount 
of the required minimum periodic payment 
due immediately prior to assessment of the 
late payment fee. Thus, § 1026.52(b)(2)(i)(A) 
prohibits a card issuer from imposing a late 
payment fee that exceeds the amount of that 
required minimum periodic payment. For 
example: 

i. Assume that a $15 required minimum 
periodic payment is due on September 25. 
The card issuer does not receive any payment 
on or before September 25. On September 26, 
the card issuer imposes a late payment fee. 
For purposes of § 1026.52(b)(2)(i), the dollar 
amount associated with the late payment is 
the amount of the required minimum 
periodic payment due on September 25 ($15). 
Thus, under § 1026.52(b)(2)(i)(A), the amount 
of that fee cannot exceed $15 (even if a 
higher fee would be permitted under 
§ 1026.52(b)(1)). 

ii. Same facts as in comment 52(b)(2)(i)–1.i 
except that, on September 25, the card issuer 
receives a $10 payment. No further payments 
are received. On September 26, the card 
issuer imposes a late payment fee. For 
purposes of § 1026.52(b)(2)(i), the dollar 
amount associated with the late payment is 
the full amount of the required minimum 
periodic payment due on September 25 ($15), 
rather than the unpaid portion of that 
payment ($5). Thus, under 
§ 1026.52(b)(2)(i)(A), the amount of the late 
payment fee cannot exceed $15 (even if a 
higher fee would be permitted under 
§ 1026.52(b)(1)). 

iii. Assume that a $15 required minimum 
periodic payment is due on October 28 and 
the billing cycle for the account closes on 
October 31. The card issuer does not receive 
any payment on or before November 3. On 
November 3, the card issuer determines that 
the required minimum periodic payment due 
on November 28 is $50. On November 5, the 
card issuer imposes a late payment fee. For 
purposes of § 1026.52(b)(2)(i), the dollar 

amount associated with the late payment is 
the amount of the required minimum 
periodic payment due on October 28 ($15), 
rather than the amount of the required 
minimum periodic payment due on 
November 28 ($50). Thus, under 
§ 1026.52(b)(2)(i)(A), the amount of that fee 
cannot exceed $15 (even if a higher fee 
would be permitted under § 1026.52(b)(1)). 

2. Returned payment fees. For purposes of 
§ 1026.52(b)(2)(i), the dollar amount 
associated with a returned payment is the 
amount of the required minimum periodic 
payment due immediately prior to the date 
on which the payment is returned to the card 
issuer. Thus, § 1026.52(b)(2)(i)(A) prohibits a 
card issuer from imposing a returned 
payment fee that exceeds the amount of that 
required minimum periodic payment. 
However, if a payment has been returned and 
is submitted again for payment by the card 
issuer, there is no additional dollar amount 
associated with a subsequent return of that 
payment and § 1026.52(b)(2)(i)(B) prohibits 
the card issuer from imposing an additional 
returned payment fee. For example: 

i. Assume that the billing cycles for an 
account begin on the first day of the month 
and end on the last day of the month and that 
the payment due date is the twenty-fifth day 
of the month. A minimum payment of $15 is 
due on March 25. The card issuer receives a 
check for $100 on March 23, which is 
returned to the card issuer for insufficient 
funds on March 26. For purposes of 
§ 1026.52(b)(2)(i), the dollar amount 
associated with the returned payment is the 
amount of the required minimum periodic 
payment due on March 25 ($15). Thus, 
§ 1026.52(b)(2)(i)(A) prohibits the card issuer 
from imposing a returned payment fee that 
exceeds $15 (even if a higher fee would be 
permitted under § 1026.52(b)(1)). 
Furthermore, § 1026.52(b)(2)(ii) prohibits the 
card issuer from assessing both a late 
payment fee and a returned payment fee in 
these circumstances. See comment 
52(b)(2)(ii)–1. 

ii. Same facts as in comment 52(b)(2)(i)–2.i 
except that the card issuer receives the $100 
check on March 31 and the check is returned 
for insufficient funds on April 2. The 
minimum payment due on April 25 is $30. 
For purposes of § 1026.52(b)(2)(i), the dollar 
amount associated with the returned 
payment is the amount of the required 
minimum periodic payment due on March 25 
($15), rather than the amount of the required 
minimum periodic payment due on April 25 
($30). Thus, § 1026.52(b)(2)(i)(A) prohibits 
the card issuer from imposing a returned 
payment fee that exceeds $15 (even if a 
higher fee would be permitted under 
§ 1026.52(b)(1)). Furthermore, 
§ 1026.52(b)(2)(ii) prohibits the card issuer 
from assessing both a late payment fee and 
a returned payment fee in these 
circumstances. See comment 52(b)(2)(ii)–1. 

iii. Same facts as in comment 52(b)(2)(i)– 
2.i except that, on March 28, the card issuer 
presents the $100 check for payment a 
second time. On April 1, the check is again 
returned for insufficient funds. Section 
1026.52(b)(2)(i)(B) prohibits the card issuer 
from imposing a returned payment fee based 
on the return of the payment on April 1. 

iv. Assume that the billing cycles for an 
account begin on the first day of the month 
and end on the last day of the month and that 
the payment due date is the twenty-fifth day 
of the month. A minimum payment of $15 is 
due on August 25. The card issuer receives 
a check for $15 on August 23, which is not 
returned. The card issuer receives a check for 
$50 on September 5, which is returned to the 
card issuer for insufficient funds on 
September 7. Section 1026.52(b)(2)(i)(B) does 
not prohibit the card issuer from imposing a 
returned payment fee in these circumstances. 
Instead, for purposes of § 1026.52(b)(2)(i), the 
dollar amount associated with the returned 
payment is the amount of the required 
minimum periodic payment due on August 
25 ($15). Thus, § 1026.52(b)(2)(i)(A) prohibits 
the card issuer from imposing a returned 
payment fee that exceeds $15 (even if a 
higher fee would be permitted under 
§ 1026.52(b)(1)). 

3. Over-the-limit fees. For purposes of 
§ 1026.52(b)(2)(i), the dollar amount 
associated with extensions of credit in excess 
of the credit limit for an account is the total 
amount of credit extended by the card issuer 
in excess of the credit limit during the billing 
cycle in which the over-the-limit fee is 
imposed. Thus, § 1026.52(b)(2)(i)(A) 
prohibits a card issuer from imposing an 
over-the-limit fee that exceeds that amount. 
Nothing in § 1026.52(b) permits a card issuer 
to impose an over-the-limit fee if imposition 
of the fee is inconsistent with § 1026.56. The 
following examples illustrate the application 
of § 1026.52(b)(2)(i)(A) to over-the-limit fees: 

i. Assume that the billing cycles for a credit 
card account with a credit limit of $5,000 
begin on the first day of the month and end 
on the last day of the month. Assume also 
that, consistent with § 1026.56, the consumer 
has affirmatively consented to the payment of 
transactions that exceed the credit limit. On 
March 1, the account has a $4,950 balance. 
On March 6, a $60 transaction is charged to 
the account, increasing the balance to $5,010. 
On March 25, a $5 transaction is charged to 
the account, increasing the balance to $5,015. 
On the last day of the billing cycle (March 
31), the card issuer imposes an over-the-limit 
fee. For purposes of § 1026.52(b)(2)(i), the 
dollar amount associated with the extensions 
of credit in excess of the credit limit is the 
total amount of credit extended by the card 
issuer in excess of the credit limit during the 
March billing cycle ($15). Thus, 
§ 1026.52(b)(2)(i)(A) prohibits the card issuer 
from imposing an over-the-limit fee that 
exceeds $15 (even if a higher fee would be 
permitted under § 1026.52(b)(1)). 

ii. Same facts as in comment 52(b)(2)(i)–3.i 
except that, on March 26, the card issuer 
receives a payment of $20, reducing the 
balance below the credit limit to $4,995. 
Nevertheless, for purposes of 
§ 1026.52(b)(2)(i), the dollar amount 
associated with the extensions of credit in 
excess of the credit limit is the total amount 
of credit extended by the card issuer in 
excess of the credit limit during the March 
billing cycle ($15). Thus, consistent with 
§ 1026.52(b)(2)(i)(A), the card issuer may 
impose an over-the-limit fee of $15. 

4. Declined access check fees. For purposes 
of § 1026.52(b)(2)(i), the dollar amount 
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associated with declining payment on a 
check that accesses a credit card account is 
the amount of the check. Thus, when a check 
that accesses a credit card account is 
declined, § 1026.52(b)(2)(i)(A) prohibits a 
card issuer from imposing a fee that exceeds 
the amount of that check. For example, 
assume that a check that accesses a credit 
card account is used as payment for a $50 
transaction, but payment on the check is 
declined by the card issuer because the 
transaction would have exceeded the credit 
limit for the account. For purposes of 
§ 1026.52(b)(2)(i), the dollar amount 
associated with the declined check is the 
amount of the check ($50). Thus, 
§ 1026.52(b)(2)(i)(A) prohibits the card issuer 
from imposing a fee that exceeds $50. 
However, the amount of this fee must also 
comply with § 1026.52(b)(1)(i) or (ii). 

5. Inactivity fees. Section 
1026.52(b)(2)(i)(B)(2) prohibits a card issuer 
from imposing a fee with respect to a credit 
card account under an open-end (not home- 
secured) consumer credit plan based on 
inactivity on that account (including the 
consumer’s failure to use the account for a 
particular number or dollar amount of 
transactions or a particular type of 
transaction). For example, 
§ 1026.52(b)(2)(i)(B)(2) prohibits a card issuer 
from imposing a $50 fee when a credit card 
account under an open-end (not home- 
secured) consumer credit plan is not used for 
at least $2,000 in purchases over the course 
of a year. Similarly, § 1026.52(b)(2)(i)(B)(2) 
prohibits a card issuer from imposing a $50 
annual fee on all accounts of a particular type 
but waiving the fee on any account that is 
used for at least $2,000 in purchases over the 
course of a year if the card issuer promotes 
the waiver or rebate of the annual fee for 
purposes of § 1026.55(e). However, if the card 
issuer does not promote the waiver or rebate 
of the annual fee for purposes of § 1026.55(e), 
§ 1026.52(b)(2)(i)(B)(2) does not prohibit a 
card issuer from considering account activity 
along with other factors when deciding 
whether to waive or rebate annual fees on 
individual accounts (such as in response to 
a consumer’s request). 

6. Closed account fees. Section 
1026.52(b)(2)(i)(B)(3) prohibits a card issuer 
from imposing a fee based on the closure or 
termination of an account. For example, 
§ 1026.52(b)(2)(i)(B)(3) prohibits a card issuer 
from: 

i. Imposing a one-time fee to consumers 
who close their accounts. 

ii. Imposing a periodic fee (such as an 
annual fee, a monthly maintenance fee, or a 
closed account fee) after an account is closed 
or terminated if that fee was not imposed 
prior to closure or termination. This 
prohibition applies even if the fee was 
disclosed prior to closure or termination. See 
also comment 55(d)–1. 

iii. Increasing a periodic fee (such as an 
annual fee or a monthly maintenance fee) 
after an account is closed or terminated. 
However, a card issuer is not prohibited from 
continuing to impose a periodic fee that was 
imposed before the account was closed or 
terminated. 

7. Declined transaction fees. Section 
1026.52(b)(2)(i)(B)(1) states that card issuers 

must not impose a fee when there is no dollar 
amount associated with the violation, such as 
for transactions that the card issuer declines 
to authorize. With regard to a covered 
separate credit feature and an asset feature on 
a prepaid account that are both accessible by 
a hybrid prepaid-credit card as defined in 
§ 1026.61 where the credit feature is a credit 
card account under an open-end (not home- 
secured) consumer credit plan, 
§ 1026.52(b)(2)(i)(B)(1) prohibits a card issuer 
from imposing declined transaction fees in 
connection with the credit feature, regardless 
of whether the declined transaction fee is 
imposed on the credit feature or on the asset 
feature of the prepaid account. For example, 
if the prepaid card attempts to access credit 
from the covered separate credit feature 
accessible by the hybrid prepaid-credit card 
and the transaction is declined, 
§ 1026.52(b)(2)(i)(B)(1) prohibits the card 
issuer from imposing a declined transaction 
fee, regardless of whether the fee is imposed 
on the credit feature or on the asset feature 
of the prepaid account. Fees imposed for 
declining a transaction that would have only 
accessed the asset feature of the prepaid 
account and would not have accessed the 
covered separate credit feature accessible by 
the hybrid prepaid-credit are not covered by 
§ 1026.52(b)(2)(i)(B)(1). 

52(b)(2)(ii) Multiple Fees Based on a Single 
Event or Transaction 

1. Single event or transaction. Section 
1026.52(b)(2)(ii) prohibits a card issuer from 
imposing more than one fee for violating the 
terms or other requirements of an account 
based on a single event or transaction. If 
§ 1026.56(j)(1) permits a card issuer to 
impose fees for exceeding the credit limit in 
consecutive billing cycles based on the same 
over-the-limit transaction, those fees are not 
based on a single event or transaction for 
purposes of § 1026.52(b)(2)(ii). The following 
examples illustrate the application of 
§ 1026.52(b)(2)(ii). Assume for purposes of 
these examples that the billing cycles for a 
credit card account begin on the first day of 
the month and end on the last day of the 
month and that the payment due date for the 
account is the twenty-fifth day of the month. 

i. Assume that the required minimum 
periodic payment due on March 25 is $20 
and the card issuer is not a smaller card 
issuer pursuant to § 1026.52(b)(3). On March 
26, the card issuer has not received any 
payment and imposes a late payment fee. 
Consistent with § 1026.52(b)(1)(ii) and 
(b)(2)(i), the card issuer may impose an $8 
late payment fee on March 26. However, 
§ 1026.52(b)(2)(ii) prohibits the card issuer 
from imposing an additional late payment fee 
if the $20 minimum payment has not been 
received by a subsequent date (such as March 
31). 

A. On April 3, the card issuer provides a 
periodic statement disclosing that a $70 
required minimum periodic payment is due 
on April 25. This minimum payment 
includes the $20 minimum payment due on 
March 25 and the $8 late payment fee 
imposed on March 26. On April 20, the card 
issuer receives a $20 payment. No additional 
payments are received during the April 
billing cycle. Section 1026.52(b)(2)(ii) does 
not prohibit the card issuer from imposing a 

late payment fee based on the consumer’s 
failure to make the $70 required minimum 
periodic payment on or before April 25. 
Accordingly, consistent with 
§ 1026.52(b)(1)(ii) and (b)(2)(i), the card 
issuer may impose an $8 late payment fee on 
April 26. 

B. On April 3, the card issuer provides a 
periodic statement disclosing that a $20 
required minimum periodic payment is due 
on April 25. This minimum payment does 
not include the $20 minimum payment due 
on March 25 or the $8 late payment fee 
imposed on March 26. On April 20, the card 
issuer receives a $20 payment. No additional 
payments are received during the April 
billing cycle. Because the card issuer has 
received the required minimum periodic 
payment due on April 25 and because 
§ 1026.52(b)(2)(ii) prohibits the card issuer 
from imposing a second late payment fee 
based on the consumer’s failure to make the 
$20 minimum payment due on March 25, the 
card issuer cannot impose a late payment fee 
in these circumstances. 

ii. Assume that the required minimum 
periodic payment due on March 25 is $30 
and the card issuer is not a smaller card 
issuer pursuant to § 1026.52(b)(3). 

A. On March 25, the card issuer receives 
a check for $50, but the check is returned for 
insufficient funds on March 27. Consistent 
with § 1026.52(b)(1)(ii) introductory text, 
(b)(1)(ii)(A), and (b)(2)(i)(A), the card issuer 
may impose a late payment fee of $8 or a 
returned payment fee of $25. However, 
§ 1026.52(b)(2)(ii) prohibits the card issuer 
from imposing both fees because those fees 
would be based on a single event or 
transaction. 

B. Same facts as in comment 52(b)(2)(ii)– 
1.ii.A except that that card issuer receives the 
$50 check on March 27 and the check is 
returned for insufficient funds on March 29. 
Consistent with § 1026.52(b)(1)(ii) 
introductory text, (b)(1)(ii)(A), and 
(b)(2)(i)(A), the card issuer may impose a late 
payment fee of $8 or a returned payment fee 
of $25. However, § 1026.52(b)(2)(ii) prohibits 
the card issuer from imposing both fees 
because those fees would be based on a 
single event or transaction. If no payment is 
received on or before the next payment due 
date (April 25), § 1026.52(b)(2)(ii) does not 
prohibit the card issuer from imposing a late 
payment fee. 

iii. Assume that the required minimum 
periodic payment due on July 25 is $30 and 
the card issuer is not a smaller card issuer 
pursuant to § 1026.52(b)(3). On July 10, the 
card issuer receives a $50 payment, which is 
not returned. On July 20, the card issuer 
receives a $100 payment, which is returned 
for insufficient funds on July 24. Consistent 
with § 1026.52(b)(1)(ii)(A) and (b)(2)(i)(A), 
the card issuer may impose a returned 
payment fee of $25. Nothing in 
§ 1026.52(b)(2)(ii) prohibits the imposition of 
this fee. 

iv. Assume that the card issuer is not a 
smaller card issuer pursuant to 
§ 1026.52(b)(3) and the credit limit for an 
account is $1,000 and that, consistent with 
§ 1026.56, the consumer has affirmatively 
consented to the payment of transactions that 
exceed the credit limit. On March 31, the 
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balance on the account is $970 and the card 
issuer has not received the $35 required 
minimum periodic payment due on March 
25. On that same date (March 31), a $70 
transaction is charged to the account, which 
increases the balance to $1,040. Consistent 
with § 1026.52(b)(1)(ii) introductory text, 
(b)(1)(ii)(A), and (b)(2)(i)(A), the card issuer 
may impose a late payment fee of $8 and an 
over-the-limit fee of $25. Section 
1026.52(b)(2)(ii) does not prohibit the 
imposition of both fees because those fees are 
based on different events or transactions. No 
additional transactions are charged to the 
account during the March, April, or May 
billing cycles. If the account balance remains 
more than $35 above the credit limit on April 
26, the card issuer may impose an over-the- 
limit fee of $35 pursuant to 
§ 1026.52(b)(1)(ii)(B), to the extent consistent 
with § 1026.56(j)(1). Furthermore, if the 
account balance remains more than $35 
above the credit limit on May 26, the card 
issuer may again impose an over-the-limit fee 
of $35 pursuant to § 1026.52(b)(1)(ii)(B), to 
the extent consistent with § 1026.56(j)(1). 
Thereafter, § 1026.56(j)(1) does not permit the 
card issuer to impose additional over-the- 
limit fees unless another over-the-limit 
transaction occurs. However, if an over-the- 
limit transaction occurs during the six billing 
cycles following the May billing cycle, the 
card issuer may impose an over-the-limit fee 
of $35 pursuant to § 1026.52(b)(1)(ii)(B). 

v. Assume that the credit limit for an 
account is $5,000 and that, consistent with 
§ 1026.56, the consumer has affirmatively 
consented to the payment of transactions that 
exceed the credit limit. On July 23, the 
balance on the account is $4,950. On July 24, 
the card issuer receives the $100 required 
minimum periodic payment due on July 25, 
reducing the balance to $4,850. On July 26, 
a $75 transaction is charged to the account, 
which increases the balance to $4,925. On 
July 27, the $100 payment is returned for 
insufficient funds, increasing the balance to 
$5,025. Consistent with § 1026.52(b)(1)(ii)(A) 
and (b)(2)(i)(A), the card issuer may impose 
a returned payment fee of $25 or an over-the- 
limit fee of $25. However, § 1026.52(b)(2)(ii) 
prohibits the card issuer from imposing both 
fees because those fees would be based on a 
single event or transaction. 

vi. Assume that the required minimum 
periodic payment due on March 25 is $50 
and the card issuer is not a smaller card 
issuer pursuant to § 1026.52(b)(3). On March 
20, the card issuer receives a check for $50, 
but the check is returned for insufficient 
funds on March 22. Consistent with 
§ 1026.52(b)(1)(ii)(A) and (b)(2)(i)(A), the card 
issuer may impose a returned payment fee of 
$25. On March 25, the card issuer receives 
a second check for $50, but the check is 
returned for insufficient funds on March 27. 
Consistent with § 1026.52(b)(1)(ii) 
introductory text, (b)(1)(ii)(A) and (B), and 
(b)(2)(i)(A), the card issuer may impose a late 
payment fee of $8 or a returned payment fee 
of $35. However, § 1026.52(b)(2)(ii) prohibits 
the card issuer from imposing both fees 
because those fees would be based on a 
single event or transaction. 

vii. Assume that the required minimum 
periodic payment due on February 25 is $100 

and the card issuer is not a smaller card 
issuer pursuant to § 1026.52(b)(3). On 
February 25, the card issuer receives a check 
for $100. On March 3, the card issuer 
provides a periodic statement disclosing that 
a $120 required minimum periodic payment 
is due on March 25. On March 4, the $100 
check is returned to the card issuer for 
insufficient funds. Consistent with 
§ 1026.52(b)(1)(ii) introductory text, 
(b)(1)(ii)(A), and (b)(2)(i)(A), the card issuer 
may impose a late payment fee of $8 or a 
returned payment fee of $25 with respect to 
the $100 payment. However, 
§ 1026.52(b)(2)(ii) prohibits the card issuer 
from imposing both fees because those fees 
would be based on a single event or 
transaction. On March 20, the card issuer 
receives a $120 check, which is not returned. 
No additional payments are received during 
the March billing cycle. Because the card 
issuer has received the required minimum 
periodic payment due on March 25 and 
because § 1026.52(b)(2)(ii) prohibits the card 
issuer from imposing a second fee based on 
the $100 payment that was returned for 
insufficient funds, the card issuer cannot 
impose a late payment fee in these 
circumstances. 

52(b)(3) Smaller Card Issuer 

52(b)(3)(i) 

1. Entire calendar year. To meet the 
definition of smaller card issuer, a card issuer 
together with its affiliates must have fewer 
than one million open credit accounts for the 
entire preceding calendar year. Thus, for 
example, if a card issuer together with its 
affiliates had more than one million open 
credit card accounts from January through 
October of the preceding calendar year but 
had fewer than that threshold number in 
November and December, the card issuer is 
not a smaller card issuer in the next calendar 
year. Further, the card issuer is not a smaller 
card issuer until such time that the card 
issuer’s number of open credit card accounts, 
together with those of its affiliates, remains 
below one million for an entire preceding 
calendar year. 

52(b)(3)(ii) 

1. Meeting or exceeding threshold in 
current calendar year. If a card issuer 
together with its affiliates had fewer than one 
million open credit card accounts for the 
entire preceding calendar year but meets or 
exceeds that number of open credit card 
accounts in the current calendar year, then 
the card issuer will no longer meet the 
definition of smaller card issuer and 
therefore may not impose a late fee pursuant 
to § 1026.52(b)(1)(ii)(E) as of 60 days after 
meeting or exceeding the threshold number 
of open credit card accounts. For purposes of 
imposing a late fee pursuant to the safe 
harbor provisions, the card issuer may 
impose a late fee of no more than $8 pursuant 
to § 1026.52(b)(1)(ii) as of the 60th day. 

* * * * * 

Section 1026.60—Credit and Charge Card 
Applications and Solicitations 

* * * * * 
60(a)(2) Form of Disclosures; Tabular Format 

1. Location of table. 

i. General. Except for disclosures given 
electronically, disclosures in § 1026.60(b) 
that are required to be provided in a table 
must be prominently located on or with the 
application or solicitation. Disclosures are 
deemed to be prominently located, for 
example, if the disclosures are on the same 
page as an application or solicitation reply 
form. If the disclosures appear elsewhere, 
they are deemed to be prominently located if 
the application or solicitation reply form 
contains a clear and conspicuous reference to 
the location of the disclosures and indicates 
that they contain rate, fee, and other cost 
information, as applicable. 

ii. Electronic disclosures. If the table is 
provided electronically, the table must be 
provided in close proximity to the 
application or solicitation. Card issuers have 
flexibility in satisfying this requirement. 
Methods card issuers could use to satisfy the 
requirement include, but are not limited to, 
the following examples (whatever method is 
used, a card issuer need not confirm that the 
consumer has read the disclosures): 

A. The disclosures could automatically 
appear on the screen when the application or 
reply form appears; 

B. The disclosures could be located on the 
same web page as the application or reply 
form (whether or not they appear on the 
initial screen), if the application or reply 
form contains a clear and conspicuous 
reference to the location of the disclosures 
and indicates that the disclosures contain 
rate, fee, and other cost information, as 
applicable; 

C. Card issuers could provide a link to the 
electronic disclosures on or with the 
application (or reply form) as long as 
consumers cannot bypass the disclosures 
before submitting the application or reply 
form. The link would take the consumer to 
the disclosures, but the consumer need not 
be required to scroll completely through the 
disclosures; or 

D. The disclosures could be located on the 
same web page as the application or reply 
form without necessarily appearing on the 
initial screen, immediately preceding the 
button that the consumer will click to submit 
the application or reply. 

2. Multiple accounts. If a tabular format is 
required to be used, card issuers offering 
several types of accounts may disclose the 
various terms for the accounts in a single 
table or may provide a separate table for each 
account. 

3. Information permitted in the table. See 
the commentary to § 1026.60(b), (d), and 
(e)(1) for guidance on additional information 
permitted in the table. 

4. Deletion of inapplicable disclosures. 
Generally, disclosures need only be given as 
applicable. Card issuers may, therefore, omit 
inapplicable headings and their 
corresponding boxes in the table. For 
example, if no foreign transaction fee is 
imposed on the account, the heading Foreign 
transaction and disclosure may be deleted 
from the table, or the disclosure form may 
contain the heading Foreign transaction and 
a disclosure showing none. There is an 
exception for the grace period disclosure; 
even if no grace period exists, that fact must 
be stated. 
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5. Highlighting of annual percentage rates 
and fee amounts. 

i. In general. See Samples G–10(B) and G– 
10(C) of appendix G to this part for guidance 
on providing the disclosures described in 
§ 1026.60(a)(2)(iv) in bold text. Other annual 
percentage rates or fee amounts disclosed in 
the table may not be in bold text. Samples 
G–10(B) and G–10(C) also provide guidance 
to issuers on how to disclose the rates and 
fees described in § 1026.60(a)(2)(iv) in a clear 
and conspicuous manner, by including these 
rates and fees generally as the first text in the 
applicable rows of the table so that the 
highlighted rates and fees generally are 
aligned vertically in the table. 

ii. Maximum limits on fees. Section 
1026.60(a)(2)(iv) provides that any maximum 
limits on fee amounts must be disclosed in 
bold text. For example, assume that a card 
issuer is not a smaller card issuer as defined 
in § 1026.52(b)(3) and consistent with 
§ 1026.52(b)(1)(ii), the card issuer’s late 
payment fee will not exceed $8. The 
maximum limit of $8 for the late payment fee 
must be highlighted in bold. Similarly, 
assume an issuer will charge a cash advance 
fee of $5 or 3 percent of the cash advance 
transaction amount, whichever is greater, but 
the fee will not exceed $100. The maximum 

limit of $100 for the cash advance fee must 
be highlighted in bold. 

iii. Periodic fees. Section 1026.60(a)(2)(iv) 
provides that any periodic fee disclosed 
pursuant to § 1026.60(b)(2) that is not an 
annualized amount must not be disclosed in 
bold. For example, if an issuer imposes a $10 
monthly maintenance fee for a card account, 
the issuer must disclose in the table that 
there is a $10 monthly maintenance fee, and 
that the fee is $120 on an annual basis. In this 
example, the $10 fee disclosure would not be 
disclosed in bold, but the $120 annualized 
amount must be disclosed in bold. In 
addition, if an issuer must disclose any 
annual fee in the table, the amount of the 
annual fee must be disclosed in bold. 

6. Form of disclosures. Whether 
disclosures must be in electronic form 
depends upon the following: 

i. If a consumer accesses a credit card 
application or solicitation electronically 
(other than as described under comment 
60(a)(2)–6.ii), such as online at a home 
computer, the card issuer must provide the 
disclosures in electronic form (such as with 
the application or solicitation on its website) 
in order to meet the requirement to provide 
disclosures in a timely manner on or with the 
application or solicitation. If the issuer 
instead mailed paper disclosures to the 

consumer, this requirement would not be 
met. 

ii. In contrast, if a consumer is physically 
present in the card issuer’s office, and 
accesses a credit card application or 
solicitation electronically, such as via a 
terminal or kiosk (or if the consumer uses a 
terminal or kiosk located on the premises of 
an affiliate or third party that has arranged 
with the card issuer to provide applications 
or solicitations to consumers), the issuer may 
provide disclosures in either electronic or 
paper form, provided the issuer complies 
with the timing and delivery (‘‘on or with’’) 
requirements of the regulation. 

7. Terminology. Section 1026.60(a)(2)(i) 
generally requires that the headings, content, 
and format of the tabular disclosures be 
substantially similar, but need not be 
identical, to the applicable tables in 
appendix G to this part; but see § 1026.5(a)(2) 
for terminology requirements applicable to 
§ 1026.60 disclosures. 

* * * * * 

Rohit Chopra, 
Director, Consumer Financial Protection 
Bureau. 
[FR Doc. 2024–05011 Filed 3–14–24; 8:45 am] 

BILLING CODE 4810–AM–P 
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