
UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF TENNESSEE

EASTERN DIVISION
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)







)
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)







)


v.




)   CIVIL ACTION NO. []







)

MILLER AUTOMOTIVE, INC.,

)

a domestic corporation,


)







)



Defendant.


)

MEMORANDUM OF LAW IN SUPPORT OF

MOTION TO STRIKE AFFIRMATIVE DEFENSES

INTRODUCTION

Plaintiff commenced this action on May 20, 2009, alleging Truth-in-Lending Act (“TILA”) and other claims arising from the sale of a used motor vehicle.  In Count I Plaintiff alleges that Defendant, a “buy here pay here” used car dealer, failed to comply with TILA, 15 U.S.C. § 1601 et seq., by failing to provide required closed-end credit sale disclosures
 upon consummation of the transaction.  In Count II Plaintiff alleges that such failure is in violation of the Tennessee Consumer Protection Act (“TCPA”), Tenn. Code Ann. § 47-18-101 et seq.  In Count III Plaintiff alleges conversion based on Defendant’s repossession of the vehicle without having a security interest in it.  Finally, in Count IV, Plaintiff alleges that Defendant violated Tenn. Code Ann. § 47-9-601 et seq., Tennessee’s enactment of Article 9 of the Uniform Commercial Code (“UCC”), by failing to provide notice of resale, by failing to calculate and provide notice of a surplus, and by retaining such surplus.


Defendant served its Answer on July 13, 2009 (pursuant to an agreed extension of time) essentially denying the allegations of the Complaint.  Defendant included in its Answer numerous affirmative defenses.  See, Answer, ¶¶ 40 - 60.  For the reasons set forth below, Plaintiff believes most of these affirmative defenses are insufficient as a matter of law, redundant or immaterial and, accordingly, should be stricken.

ARGUMENT

I.
UNDER RULE 12(f), F.R.C.P., THE COURT MAY STRIKE DEFENDANT’S AFFIRMATIVE DEFENSES.


Rule 12(f), F.R.C.P., provides that a party can seek to have a defense stricken if such defense is insufficient as a matter of law.  The rule states:

Upon motion made by a party before responding to a pleading or, if no responsive pleading is permitted by these rules, upon motion made by a party within 20 days after the service of the pleading upon the party or upon the court’s own initiative at any time, the court may order stricken from any pleading any insufficient defense or any redundant, immaterial, impertinent, or scandalous matter.

The rule thus provides that the legal sufficiency of an affirmative defense may be challenged by a motion to strike.  Clark Engineering and Construction Co. v. United Brotherhood of Carpenters and Joiners of America, 510 F.2d 1075, 1083 (6th Cir. 1975); and Usrey v. Lewis, 553 S.W.2d 612, 614 (Tenn. App. 1997) (construing virtually identical counterpart state civil procedure rule).


A motion to strike requires a court to evaluate the legal merits of a defense before the factual background of a case is fully developed.  Brown & Williamson Tobacco Corp. v. United States, 201 F.2d 819, 822 (6th Cir. 1953); and Cipollone v. Liggett Group, Inc., 789 F.2d 181, 188 (3rd Cir. 1986).  Generally, motions to strike are disfavored and will not be granted unless it appears to a certainty that a plaintiff will succeed despite any facts which could be proved in support of the defense.  Williams v. Jader Fuel Co., Inc., 944 F.2d 1388, 1400 (7th Cir. 1991).  Put another way, an affirmative defense is deemed insufficient if, as a matter of law, the defense cannot succeed under any circumstances.  MacDonald v. General Motors Corp., 784 F. Supp. 486, 495 (M.D. Tenn. 1992); and McKinnie v. Lundell Manufacturing Co., Inc., 825 F. Supp. 834, 835 (W.D. Tenn. 1993).


Decisions construing Rule 12(f), F.R.C.P., make clear that affirmative defenses will be stricken when they are insufficient on the face of the pleadings.  Heller Financial, Inc. v. Midwhey Powder Co, Inc., 883 F.2d 1286, 1294 (7th Cir. 1989).  Striking insufficient affirmative defenses serves to remove unnecessary clutter from a case and therefore expedite its resolution.  Id.  “[T]he function of a 12(f) motion to strike is to avoid the expenditure of time and money that must arise from litigating spurious issues by dispensing with those issues prior to trial . . .”  Kennedy v. City of Cleveland, 797 F.2d 297, 305 (6th Cir. 1986).  The rule allows a court to make a determination "where defenses presented confuse the issues in the case..." and to eliminate such issues where no facts will support the issues subject to the motion.  Federal Deposit Insurance Corp. v. Berry, 659 F. Supp. 1475, 1478 (E.D. Tenn. 1987).  This is especially relevant in the case at bar because Defendant has pled so many affirmative defenses.  Striking the insufficient, redundant and immaterial defenses can serve to streamline the issues to be adjudicated at trial and therefore shorten its duration.

II.
THE FOLLOWING ENUMERATED AFFIRMATIVE DEFENSES SHOULD BE STRICKEN PURSUANT TO Rule 12(f), F.R.C.P.


A.
Affirmative Defense, ¶ 41

In this affirmative defense Defendant asserts that “[t]he Complaint is barred by the doctrine of bad faith, due to the conduct of the Plaintiff.”  Defendant does not set 

forth any facts
 constituting the purported bad faith nor how bad faith may constitute a defense to a TILA claim, a TCPA claim, a conversion claim and a UCC Article 9 claim.


With respect to the TILA claim, bad faith is not one of the enumerated defenses set forth in the statute; those defenses include the correction of errors defense (typically applicable to overcharges), 15 U.S.C. § 1640(b), the bona fide error defense, 15 U.S.C. § 1640(c), and the statute of limitations defense, 15 U.S.C. § 1640(e).  Under TILA, a creditor's principal disclosure obligations arise before the credit transaction is consummated.  Rudisell v. Fifth Third Bank, 622 F.2d 243, 246 (6th Cir. 1980).  See also, Federal Reserve Board Regulation Z, 12 C.F.R.  § 226.17(b) ("The creditor shall make disclosures before consummation of the transaction.").  Thus any purported bad faith committed by the Plaintiff is irrelevant to Defendant’s TILA liability.  This was extensively addressed in Purtle v. Eldridge Auto Sales, Inc., 91 F.3d 797 (6th Cir. 1997), where a customer made several material misrepresentations regarding her employment status to induce the seller-dealer to extend credit.  Addressing the dealer’s contention that such misrepresentations absolved the dealer of TILA liability, the Sixth Circuit squarely held that the misrepresentations were no defense to the dealer’s violation of TILA.  Citing an earlier Fifth Circuit case, Grant v. Imperial Motors, 539 F.2d 506 (5th Cir. 1976) the Purtle court held that once a court finds a violation of TILA, no matter how technical, the court has no discretion as to the imposition of civil liability.  In reaching this conclusion, the Court relied on the civil liability section of 15 U.S.C. § 1640(a), which provides for both actual and statutory damages.  Accordingly, TILA is deemed to be a strict liability statute and assertions of bad faith do not constitute a defense.


Likewise, bad faith is not a defense to a TCPA claim.  While the TCPA includes a statute of limitations defense, Tenn. Code Ann § 47-18-110, and a limitation on damages if the violation is not willful or knowing, Tenn. Code Ann § 47-18-109(a)(3), nowhere is bad faith mentioned in the statute.  Bad faith may be a defense to a contract action but it has no applicability to the TCPA since breach of contract and TCPA claims are separate and distinct claims.  Hall v. Hamblen, 2004 WL 1838180, 2004 Tenn. App. LEXIS 524 (Tenn. App. 2004).


Plaintiff’s conversion claim arises from Defendant’s repossession of the subject vehicle notwithstanding, Plaintiff alleges, that Defendant did not have a security interest in it.  Conversion is the appropriation of tangible property to a party's own use and benefit in exclusion or defiance of the owner's rights.  River Park Hospital, Inc., v. Bluecross Blueshield of Tennessee, Inc., 173 S.W.3d 43, 60 (Tenn. App. 2002); Barger v. Webb, 391 S.W.2d 664, 665 (Tenn. 1965); and Lance Productions, Inc. v. Commerce Union Bank, 764 S.W.2d 207, 211 (Tenn. App. 1988).  To constitute conversion, a defendant must intend to convert a plaintiff's property, General Electric Credit Corp. of Tennessee v. Kelly & Dearing Aviation, 765 S.W.2d 750, 753 (Tenn. App. 1988), but "[t]his intention does not necessarily have to be a matter of conscious wrongdoing, but can merely be an exercise of dominion or control over the property in such a way that would be inconsistent with the owner's rights and which results in injury to him." Id.  Therefore, conversion is based on whether the conduct of a defendant constitutes the requisite conduct.  One can only speculate as to how purported bad faith of a plaintiff amounts to an affirmative defense.


Finally, bad faith is not a defense to a UCC Article 9 claim.  The UCC does, however, contain a good faith obligation, Tenn. Code Ann. § 47-1-304, which provides that “Every contract or duty within this chapter and chapters 2-9 of this title imposes an obligation of good faith in its performance and enforcement.”
  Within the specific context of Article 9 the UCC defines good faith to mean “honesty in fact and the observance of reasonable commercial standards of fair dealing.”  Tenn. Code Ann. § 47-9-102(a)(43).  As applied to Article 9, case law construing the good faith obligation consistently reflects that it is an obligation on the part of the secured party.  See, e.g., American City Bank of Tullahoma v. Western Auto Supply, 631 S.W.2d 410 (Tenn. App. 1981); and AmSouth Bank v. Trailer Source, Inc., 206 S.W.3d 425 (Tenn. App. 2006).  This makes sense because it is the secured party that controls disposition of collateral, i.e., notice of resale, commercially reasonable resale, calculation of surplus or deficiency and notice of same, in the event of a repossession.  Nothing in UCC Article 9 provides for assertion of a bad faith affirmative defense by the secured party.  Even if it did, Defendant has asserted no facts to support such a defense to Plaintiff’s UCC Article 9 claim.


B.
Affirmative Defense, ¶ 42

In this affirmative defense Defendant asserts that “[t]he Complaint is barred by the doctrine of unclean hands, due to the conduct of the Plaintiff.”  As with the previously discussed bad faith defense, Defendant does not set forth the facts
 constituting the purported unclean hands defense nor how bad faith may constitute a defense to a TILA claim, a TCPA claim, a conversion claim and a UCC Article 9 claim.


The unclean hands doctrine is derived from the equitable maxim, "He who comes into equity must come with clean hands."  Thomas v. Hedges, 183 S.W.2d 14, 16 (Tenn. App. 1944).

The principle is general, and is one of the maxims of the Court, that he who comes into a Court of Equity asking its interposition in his behalf, must come with clean hands; and if it appear from the case made by him . . . that he has himself been guilty of unconscientious, inequitable, or immoral conduct, in and about the same matters whereof he complains of his adversary, or if his claim to relief grows out of, or depends upon, or is inseparably connected with his own prior fraud, he will be repelled at the threshold of the court.  Continental Bankers Life Ins. Co. of the South, Inc. v. Simmons, 561 S.W.2d 460, 465 (Tenn. App. 1977).

Thus while the unclean hands doctrine may constitute a defense to an equitable claim, it has no application to the TILA, TCPA and UCC Article 9 claims advanced by the Plaintiff here.  These are statutory claims which enumerate their own defenses; accordingly, Plaintiff relies on the discussion regarding the bad faith defense in Section IIA above.


With respect to asserting the unclean hands affirmative defense in response to Plaintiff’s conversion claim, Defendant has supported the defense solely with the assertion “due to the conduct of the Plaintiff”.  Without any reference as to what facts are alleged to support this affirmative defense in response to Plaintiff’s conversion claim, it must fail.


C.
Affirmative Defense, ¶ 43

In this affirmative defense Defendant rattles off the doctrines of “estoppel, waiver, accord and satisfaction, ratification, statute of frauds, settlement and release and acquiescence” without any mention of how these doctrines are purportedly applicable to the case sub judice.  This type of pleading was criticized in Heller Financial, Inc. v. Midwhey Powder Co., supra, where the court stated:

It is unacceptable for a party’s attorney simply to mouth ADs in formula-like fashion (“laches,” “estoppel,” “statute of limitations” or what have you), for that does not do the job of apprising opposing counsel and this Court of the predicate for the claimed defense – which is after all the goal of notice pleading. . . . 883 F.2d at 1294.

As noted, one of the purposes of setting forth affirmative defenses is to provide a plaintiff with notice of any claimed defenses.  See also, Blonder-Tongue Laboratories, Inc. v. University of Ill. Found., 402 U.S. 313, 350 (1971); and Moore, Owen, Thomas & Co. v. Coffey, 992 F.2d 1439, 1445 (6th Cir. 1993).  Requiring a defendant to plead its defense or risk waiving it gives a plaintiff an opportunity to argue why his claim should not be barred.  5 Wright and Miller, 5 Federal Practice and Procedure § 1270.  Defendant here, having merely laundry listed seven theories, without more, has apprised Plaintiff of nothing.  Accordingly, any relevance of these doctrines to this case remains a mystery and thus these defenses should be stricken.


D.
Affirmative Defense, ¶ 44

In this affirmative defense Defendant simply states that “Plaintiff is not entitled to any relief requested in this Complaint, as the Defendant did not violate any sections or provisions of the United States Code, Tennessee Code Annotated, or any other applicable law.”  This is nothing more than a mere denial.  “An affirmative defense raises matters extraneous to the plaintiff's prima facie case; as such, they are derived from the common law plea of ‘confession and avoidance.’”  Ford Motor Co. v. Transport Indemnity Co., 795 F.2d 538, 546 (6th  Cir. 1986), citing 5 C. Wright & A. Miller, Federal Practice & Procedure § 1270, at 289 (1969).  To determine if a defense is an affirmative one, the starting point should be the list of affirmative defenses in Rule 8(c).  Id.  Thus a defense analogous to or a derivative of one of the listed defenses should generally be deemed an affirmative defense.  Id.  However, Defendant’s statement does not make reference to any of the enumerated affirmative defenses in Rule 8(c), F.R.C.P., nor does it qualify as “any other matter constituting an avoidance or affirmative defense” under the rule.  Accordingly, this affirmative defense should be stricken.


E.
Affirmative Defense, ¶ 45

In this affirmative defense Defendant merely reiterates that it denies that Plaintiff is entitled to anything under any legal theory of the case; indeed, the word “denies” appears three times.  Plaintiff thus relies on its discussion in Section IID above in support of striking this affirmative defense.


F.
Affirmative Defense, ¶ 46

In this affirmative defense Defendant asserts that it “acted in good faith, as a reasonable and prudent entity without any denial of any of the Plaintiff’s rights.”  In  Defendant’s view, therefore, good faith is a defense to Plaintiff’s claims.  However, assuming arguendo that Defendant acted in good faith, this is not a viable affirmative defense to any of Plaintiff’s claims.


With respect to TILA, Plaintiff relies on the discussion in Section IIA above, in particular the Purtle v. Eldridge Auto Sales, Inc. and Grant v. Imperial Motors decisions which make clear that once a court finds a violation of the TILA, the court has no discretion as to the imposition of civil liability.


With respect to the TCPA, likewise a violation results in liability even without intent.  See, Tenn. Code Ann. § 47-18-109(a)(3) providing for treble damages upon a finding that employment of an act or practice was “willful or knowing” and thus actual, i.e., single, damages are available for a non-willful or non-knowing violation.  Indeed, one view is that actual damages are available for conduct that simply meets only a negligence standard.  See, Smith v. Scott Lewis Chevrolet, Inc., 843 S.W.2d 9 (Tenn. App. 1992).  A more recent view is that:

The scope of the TCPA is much broader than that of common-law fraud.  Under the TCPA, a consumer can obtain recovery without having to meet the burden of proof that is required in common-law fraud cases, and the numerous defenses that are available to the defendant in a common-law fraud case are simply not available to the defendant in a TCPA case. [Emphasis added].  Tucker v. Sierra Builders, 180 S.W.3d 109, 115 (Tenn. App. 2005). 


With respect to conversion, case law makes clear that good faith does not qualify as a defense:

"To be liable, the defendant need only have an intent to exercise dominion and control over the property that is in fact inconsistent with the plaintiff's rights, and do so; good faith is generally immaterial." Mammoth Cave Production Credit Ass'n v. Oldham, 569 S.W.2d 833, 836 (Tenn. App. 1977), citing W. Prosser, Law of Torts 79-97 (4th ed. 1971).

As noted above, Section IIA, conversion doesn’t have to be a matter of conscious wrongdoing but can merely be the exercise of dominion or control over property inconsistent with the owner’s rights.  General Electric Credit Corp. of Tennessee, supra, 765 S.W.2d at 753.  Therefore, Defendant’s purported good faith is no defense to Plaintiff’s conversion claim.


Finally, good faith is not a defense to a UCC Article 9 claim.  As discussed above, Section IIA, the UCC does contain a good faith obligation and Article 9 defines that obligation.  However, nowhere in the civil liability provisions of Article 9 is there any mention of a good faith defense.  Either the Defendant has complied with Article 9 resale requirements with respect to notice, disposition and deficiency/surplus accounting or it has not.


G.
Affirmative Defense, ¶ 47

In this affirmative defense Defendant “denies that it breached any duty that it owed to the Plaintiff.”  Defendant does not specify what duty it may be referring to and how this relates to Plaintiff’s claims is not clear.  In any event, this is a denial rather than an affirmative defense.


H.
Affirmative Defense, ¶ 48

In this affirmative defense Defendant asserts that it relies upon various documents connected to the transaction, “including but not limited to any provisions calling for arbitration of disputes.”  How this relates to any of the enumerated defenses in Rule 8(c), F.R.C.P., or otherwise constitutes an avoidance or affirmative defense to Plaintiff’s claims is not apparent.  If Defendant is claiming that this action must be resolved by arbitration, it is incumbent upon Defendant to identify any document by which it claims arbitration is required and file a motion compelling same.


I.
Affirmative Defense, ¶ 49

In this affirmative defense Defendant asserts that any damages suffered by Plaintiff “. . were a result of his own intentional or willful acts or negligence . .” and that “. . Defendant was not negligent.”  Defendant thus is making a comparative fault argument by asserting that Plaintiff’s conduct exceeded that of Defendant.  That misses the mark, however, because comparative fault is a negligence concept.  See, McIntyre v. Balentine, 833 S.W.2d 52 (Tenn. 1992), where Tennessee adopted comparative fault for negligence actions.  Plaintiff’s four claims in this case have nothing to do with negligence and thus comparative fault is not a defense.


J.
Affirmative Defense, ¶ 51

In this affirmative defense Defendant asserts that it followed “all applicable laws of the United States of America and the State of Tennessee . .” with respect to the purchase, financing, subsequent default and resale of the vehicle.  By this assertion Defendant generally denies that it violated TILA, the TCPA and Article 9 of the UCC.  A denial is not an affirmative defense.


K.
Affirmative Defense, ¶ 52

In this affirmative defense Defendant states that it did not receive a surplus upon the sale of the vehicle and that it relies upon the Official Comment to Tenn. Code Ann. § 47-9-616(b).  Which part of the Official Comment is not mentioned.  In any event, Defendant has already denied that it received a surplus.  See, Answer, ¶¶ 14, 25 & 31.  Accordingly, this merely repeats such denial and does not qualify as an affirmative defense.


L.
Affirmative Defense, ¶ 53

In this affirmative defense Defendant asserts that it “made a loan
 to the Plaintiff, provided Plaintiff with all required documents and information prior to the Plaintiff’s execution of the loan documents, and all applicable credits, payments and/or rebates were properly posted to Plaintiff’s account.”  The assertion that Defendant provided Plaintiff with all required documents is nothing more than a denial of ¶ 9 of the Complaint wherein Plaintiff alleges that Defendant did not provide any document evidencing disclosure of credit terms.  Defendant has already denied this allegation.  See, Answer, ¶ 9.  Likewise, the assertion that all applicable credits, payments, etc., were properly posted to the account is nothing more than a denial of ¶¶ 32, 33, 34 and 35 of the Complaint in which Plaintiff alleges that Defendant retained a surplus upon resale; Defendant has already denied such allegations.  See, Answer, ¶¶ 32, 33, 34 and 35.  These repeated denials do not qualify as affirmative defenses.


M.
Affirmative Defense, ¶ 54

In this affirmative defense Defendant asserts that any injuries of the Plaintiff resulted from “the independent intervening superseding acts, omissions or fault of other third parties.”  No act, omission or fault is specified nor is the identity of any purported third party who Defendant claims committed such act, omission or fault.  “The purpose of Rule 8(c) [F.R.C.P.] is to give the opposing party notice of the affirmative defense and a chance to rebut it.”  Blonder-Tongue Laboratories, Inc., supra, 402 U.S. at 350; and Moore, Owen, Thomas & Co., supra, 992 F.2d at 1445.  By not specifying the act, etc., nor the party allegedly committing it, Defendant has provided absolutely no information upon which Plaintiff can attempt to gather information to rebut this asserted defense.  Defendant should not be permitted to make a wildly vague accusation and then introduce specific information at trial to support the defense.  In the absence of some specificity as to the act, omission or fault alleged and the identity of the reputed third parties responsible, this assertion should be stricken.


N.
Affirmative Defense, ¶55

In this affirmative defense Defendant “asserts all defenses available to it” and, in particular, seeks to avail itself of the defenses set forth in the TILA at 15 U.S.C. § 1640(b) and/or (c).


The 1640(b) defense applies when a creditor becomes aware of a calculation error, notifies the customer-obligor of such error and then makes whatever adjustments to the account  are necessary to assure that the customer will not be required to pay anything in excess of the charge or annual percentage rate disclosed.  In the case at bar Plaintiff has not alleged a calculation error, e.g., a finance charge overcharge or incorrect annual percentage rate disclosure.  Instead, Plaintiff alleges he received none of the closed-end credit disclosures upon consummation of the transaction.  Complaint, ¶¶ 9 & 17.  Therefore, the correction of error defense is inapplicable to this case.


The 1640(c) bona fide error defense applies when a creditor asserts non-liability because an error was unintentional and occurred notwithstanding the maintenance of procedures reasonably adapted to avoid such error.  As specified in the statute, examples include clerical, calculation, computer malfunction and programming, and printing errors.  In this case Defendant denies that it failed to provide Plaintiff with the required disclosure of credit terms and thus it denies there was an error.  Answer, ¶¶ 9 & 17.  Moreover, Defendant asserts no facts in support of the defense, i.e., facts establishing the requisite procedures to avoid the violation.  Consequently, Defendant cannot avail itself of the bona fide error defense.


O.
Affirmative Defense, ¶ 56

In this affirmative defense Defendant asserts that it “took no action against the Plaintiff which was willful and/or malicious.”  Assuming arguendo the truth of this statement, willfulness or maliciousness are not elements of TILA, conversion and UCC Article 9 claims and thus willfulness or maliciousness are irrelevant to those claims.  With respect to the TCPA claim, wilfulness is a required element only for recovery of treble damages, not for recovery of actual damages.  See, Tenn. Code Ann § 47-18-109(a)(3)
 and Tucker, supra,  where the court stated: “The defendant’s conduct need not be willful or even knowing, but if it is, the TCPA permits the trial court to award treble damages.”  180 S.W.3d at 115.  Defendant has already denied the allegation of the Complaint wherein Plaintiff alleges willful and knowing conduct.  See, Answer ¶ 21.  For these reasons, this is not an affirmative defense.


P.
Affirmative Defense, ¶ 58

In this affirmative defense Defendant “relies upon any and all immunities and defenses that may exist pursuant to any applicable law.”  Defendant has not specified what immunities or defenses it is referring to.  As noted in Section IIM above, the purpose of Rule 8(c), F.R.C.P., is to give the opposing party notice of the affirmative defense and a chance to rebut it.  Defendant has not provided any notice which would enable the Plaintiff to gather information to rebut this asserted defense.  As with the affirmative defense in ¶ 55, Defendant should not be permitted to assert a catch-all defense to give it carte blanche to introduce something new at trial.  Accordingly, this purported affirmative defense should be stricken.


Q.
Affirmative Defense,¶ 59

In this affirmative defense Defendant “reserves his [sic] right to amend at any time . . . “ any of the foregoing affirmative defenses or to assert additional ones.  This is obviously not an affirmative defense; it does not in any way fit within the parameters of an affirmative defense as set forth in Rule 8, F.R.C.P.  Defendant’s right to amend will be governed by Rules 15 & 16, F.R.C.P., and the scheduling order entered in this case. Accordingly, this purported affirmative defense should be stricken.


R.
Affirmative Defense, ¶ 60

In this affirmative defense Defendant “affirmatively asserts its right to attorneys’ fees and/or costs, as allowed by any controlling statute.”  However, Defendant does not identify any such statute and thus Plaintiff has no notice as to the basis for this purported affirmative defense.  As with several of the foregoing purported defenses, it is incumbent upon the Defendant to identify which statute(s) it is relying on.  Since it has not done so, this purported affirmative defense should be stricken.

CONCLUSION


Defendant’s shotgun approach to asserting affirmative defenses serves only to confuse the issues in this case.  Most of the affirmative defenses are insufficient as a matter of law, redundant or immaterial; some are mere denials of Plaintiff’s allegations.  These purported affirmative defenses should be stricken so only the legitimate issues remain for trial.
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Steven A. Taterka
� 	These included the finance charge, annual percentage rate, total of payments, late payment charge and total sale price.


� 	Although not stated in this affirmative defense, Defendant likely is referring to the conduct alleged in the affirmative defense in ¶ 50 by which Defendant asserts Plaintiff absconded with the transaction documents on the date of purchase.  Plaintiff emphatically denies he did any such thing and one wonders why Defendant would permit Plaintiff to retain the vehicle for some five months, and transfer title of the vehicle into Plaintiff’s name, if this had, in fact, occurred.  In any event, this motion to strike is not the proper juncture in this litigation to debate the facts since, assuming a matter is properly pled as an affirmative defense, it will be tested under a standard identical to Rule 12(b)(6), F.R.C.P.,  Van Schouwen v. Connaught Corp., 782 F. Supp. 1240, 1245 (N.D. Ill. 1991).


� 	Before Tennessee’s enactment of revisions to the UCC this language was set forth at prior Tenn. Code Ann. § 47-1-203.


� 	See Footnote 2.


� 	Defendant’s use of the term “loan” is technically inaccurate since the parties entered into a “credit sale” as that term is defined at 15 U.S.C. § 1602(g).  Virtually any merchant, including car dealers, can originate an installment sale contract.  To originate an installment loan contract requires that a lender be licensed as such under state or federal law.  


� 	  Tenn. Code Ann § 47-18-109(a)(3) provides:





If the court finds that the use of employment of the unfair or deceptive act or practice was a willful or knowing violation of this part, the court may award three (3) times the actual damages sustained and may provide such other relief as it considers necessary and proper.
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