e - Commerce, submitted the following

03n CoNGRESS IIOUSE O REPRESENTATIVES { Rerorr
2d Session No. 93-1107

CONSUMER PRODUCT WARRANTIES AND FEDERAL
TRADE COMMISSION IMPROVEMENTS ACT

J\ ~xg 13, 1974.~Committed to the Comnittee of the Wholo ITouse on the
+* ° "Btate of the Unlon and ordered to be printed

\Ir STAGGERS, from the Commyttoe on Tnterstate and I‘mex"n

- ~  REPORT
together with
SEPARATE AXD INDIVIDUAL VIEWS

[Ta accompany IR, 7917]

The Commitiee on Interstate and Forelon Commerce. to whom was
referred the Hill {ILR. 7917) to provide minimun dizclosure standards

© . Jor written consumer prodnct warranties against defect or malfune-

tion; to define minimum Federal content standards for sueh war-
ranties; to amend the Federal Trade Commission et in order to
nnpm\e its consumer protection activities: and for other purposes.
having eonsidered the sume. report favorably thereon with amend-
ments and recommend that the bill as amended do pass.

The amendments are as follows (pace and line numbers refer to
page and Hine numbiers of the repor ted bill) :

(1) Page 1, strike out luwb 3 tluouwh 5, and insert in lwu thercof
the following: :

That tlus \Lt may bo cifed as fhe “(‘on@umor Product
Warrantics-Federal Trade Commission Improvements Act™.

(2) Page’2, strike out line 3 aud all that follows down through
line 9'on page () and insért'in lieu thereof the following:

TITLE I—(‘O\‘\‘l MER PRODUCT W ARRANTIES
A .. " e I)Llh\lllﬂ\g e

. : qu . 1()1 ¥ or tlm pm poses of this title:

=2 -7 (1) The tenin “consumer product™ nieans any tangible
poN:n.\l property which is distributed in commerce and
* = which is normally used for personal, family, or house-
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hold purposes (inelnding any such property intended to
he attached to or installed in any real property without
regard to whether it is so attached or installed).

(2) The term “Commission” means the Federal Trade
Commission.

(3) ‘The term “consumer” means the first buyer at re-
tail of any consumer product, any person to whom such
product is transferred during the duration of a warranty
(or service contract) applicable to tlie product, and any
other person who is entitled by the terms of such war-
ranty (or contract) or under applicable State law to en-
force against the warrantor (or service contractor) the
obligations of the warranty (or contract).

2 7-(4) The term “reasonable and necessary maintenance®
- consists of those operations (A) which the consumer rea--
. sonably can be expected to perforni or have performed
and (I3} which are necéssary to keep any consumer prod-
uct performing its intended functionand operating in the
manner (if any) specified in the waTranty, R
= (5) The term “remedy” means whichever the following
actions the warrantor elects:

A) repair, -

B) replacement, or

(C) refund;

except that the warrantor may not elect refund unless (i)
the warrantor is unable to provide replacement and repair
is not. commereially practicable or cannot be timely made,
or (ii) the consumer is willing to accept such refund,

(6) The term “replacement™ means furnishing & new
consumer product which is identical or reasonably equiva-
lent to the warranted product. -

(7) The term “refund” means refunding the actual
purchase price (less depreciation based on actual use).

(8) The term “supplier” means any person engaged
in the business of making a consumer product directly or
indirectly available to consumers.

(9) The term “warrantor” means any supplier who
gives or offers to give a warranty.

(10) The term “warranty” means—

(A) (i) any written affirmation of fact or written
promise made at the time of sale by a supplier to a
purchaser which relates to the nature of the mate-
rial or workmanship and affirms-or promises that
such material or workmanship is defect free or will
meet a specified level of performance over a specified
period of time, or

(ii) any undertaking in writing in connection
with the sale of & consumer product to refund, re-
pair, replace, or take other remedial action with
respeet to such product in the event that such prod-
uct fails to meet the specifications set forth in the
undertaking.
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which written affirmation, promise, or undertaking be-
comes part of the Lasis of the bargain hetween a aupphcr
and the first buyer atv retail of such product; or
(B) an implied warranty :msuw under State
law,

(11) The term “<crvxce rontmct” means o contract
in writing te perform, over a fixed period of time or for
a specifi ed duration, services relating ta the maintenance

- or repair of a consumer product.

(12) The term “distributed in commerce” means sold
in comnmerce, introduced or delivered for introduction
into commerce, or held forsale or dN nbutlon after intro-
duction into commerce.

(13) The term *“commerce™ means tr'lde, traflic, com-

Lo merce, or transportation— . . ®
. "~ (A) between a place in a State and any place
-~ = 7 - 7 oulside thereoi, or e

. (B) which aficets trade, traflic, commerce, or
=7 : - transportation described in subparagraph (A).

" (14) The term  “State” means a Stare. the District

of Columbia, the Commonwealth of Puerto Rico, the .

- Virgin Islands, Guam. the Cnanal Zone, or American
= Tt Samoa. The t(-rm “State law” includes a law of the
United States applicable only to the District of Columbia
_or only to a territory or possecexon of the United States;

" and the term “Federal law” excludes any State Jaw.

(3) DPage 9, strike out line 21 and all that follows down throngh
line 6, on page 13, and insert in lieu thereof the following:.

- © WARRANTY frovxsm\'s . - ’ -

.- - Sec. 10 () In order to improve the adequacy of informa-
-+~ tion av, 'ulable to consumers, prevent deception, and improve
competition in the mmketmrr of consumer products, any
supplier warranting a consumer product to a consumer in
writing shall fully and conspicuously disclose in simple and
1enchh' understood language the terms and conditions of such
warranty pursuant to any rules issued by the Commission.
Such rules may require inclusion in the written warranty
of any of the following items among others: .
(1) The clear identification of the names and addresses
of the warrantors.
. (2) The identity of the party or parties to whom the
warranty is extended.

(3) The productsor parts covered.

(4) A statement of what the warrantor will do in the
event of a defect, malfunction, or failure to conform
with such written warranty—at whose expense—and for
what period of time.

() A statement of what the consumer must do and
expenses he must bear.
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‘(6) Exceptions and exclusions from thie terins of the
. wareanty.

(7) The step-by-step procedure which the consumer
should take in order to obtain performance of any obliga-
tion under the warranty, including the identification of
any class of persons authorized to perform the obliga-
tions set forth in the warranty,

(8) Information respecting the avadability of any in-
formal dispute settlenent procedure offered by the war-

> rantor and a recital, where the procedure so provides,
that. the purchaser nust resort to such procedure before
pursuing any legal remedies in the courts,

(9) A bricf, general description of the legal remedies
available to the consumer.

(10) The tinme at which the warrantor will perform-
his obligations. - :

(11).The period of time within which, after notice.

- of & defect, malfunction, or failure to conform with.the
warranty, the warrantor will perform any obligations

v

under the warranty, F - -
(12) The characteristies or properties of the products,
or parts thercof, that are not covered by the warranty.

. (13) The clements of the warranty in words or phrases
which would not mislead a reasonable; average consumer
us to the nature or gcope of the warranty.

(b) (1) (A) The Comnission shall preseribe rules requiring

that the terms of any warranty on a.consumer product be

made available to the consmmer (or prospective consumer)

prior to the sale of the produet to himy. _ .

(BB) The Commission may preseribe rules for determin-

ing the manner and form in which information with respect
to any written warranty of a consumer product shall he clearly
and conspicuously presented or displaved so as not to mislead
the reasonable, average consumer. when such information is
contained in advertising, labeling, point-of-sale material, or
other representations in writing.

(2) Nothing in this title (other than paragraph (3) of this
subsection) shall be deemed to anthorize the Commission to
prescribe the duration of warranties given or to require that
a consumer product or any of its components be warranted.

(3) The Commission may preseribe rules for extending the
poviod of time a written warramty or service confract is in
efl'cet to correspond with any period of time in excess of a vea-
sonable period (not less than ten days) during which the con-
suer is deprived of the use of snch consumer product by rea-
son of failure of the produet to conform with the warranty or
by reason of the failure of the warrantor (or service contrac-
tor) (o carry out such warranty (or serviee contract) within
the period specified in the warranty (or contract). .

(¢) No warrantor of a consumer product may candition his
warranty of such produet on the consumer’s nxing. in con-
nection with such product, any article or serviee (other than

e

N .y
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a service provided without charge under the terms of the war-,

ranty) which is identified by brand, trade, or corporate names
except that the prohibition of this subsection may Le waived
by the Commission if—

) (1) the warrantor satisfies the Commission that the
warranted product will function properly only if the
produet or service o identified is used in connection with
the warranted product, and

(2) the Commission fiinds that the waiver isin the pub-
lie interest.
The Commission shall publish in the Federal Register for
publie comment all apphications for waiver of the prohibition
of this subsection, and shall publish in the Jederal Reyister
jts deeision. including the reasons thervefor,

(@) The Connmission may by rule devise detailed sub-
stantive warranty provisions which warrantors may incor-
porate by reference in their warranties. :

(e) The provisions of this section apply only to consumer

_produets actually costing the consumer more that $3.

<~ (4) Page 17, strike out line 7 and all that follows down through
line 11, on page 18, and ingert in lien theredf the following:

- “¢z ' | DLSIGNATION OF WARRINTIES = °

Sre. 103. (a) Any supplier warranting a consumer product
i writing shall clearly und conspicuously designate such war-
ranty in the following manner, unless exempted from doing
so by the Comunission. pursuant to subsection (c¢) of this
section : :

(1) If the written warranty incorporates the Federal
minimum standards for warranty set forth in section
104 of this Act, then it shall be conspicuously designated

- a “full (statement of duration)” warranty or gwuranty.

-~ (2) T{ the written warranty does not incorporate the

© Federal mininnun standards for warranty set forth in

section 104 of this Act, then it shall be conspicuously
designated a “limited” warranty or guaranty.

(L) Statements or representations similar to expressions of
general policy concerning custumer satisfaction which are
not subject to any specific limitations are excluded from sec-
tions 102, 103, and 104 of this Act, but shall remain subject
to the provisions of the Federal ‘Trade Commission Act and
requirements in section 110(c) of this Act.

() In addition to the authority given in section 102 of
this Act pertaining to disclosure, the Conunission may pre-
scribe rales to define in detail the duties set forth in section
104(a) of this et and their applicability_to warrantors of
different categories of consumer products awith “full (state-
ment of duration) ™ warranties, and to determine when a war-
ranty in writing does not have to be designated either “funll
(statement of duration)” or “limited” in accordance with
this section.
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(d) Thé pravisions of this section and section 104 apply
only to consumer products actually costing the consumer more
than §10.

(5) Page 19, strike out line 19 and all that follows down through
line 6, on page 21, and insert in lien thereof the following:

FIEDERAL MINIMUM STAXNDARDS FOR WARRANTY

Sec. 104, (a) In order for a supplier warranting a con-
sunier product in writing to incorporate the Federal inmimum
standards for warranty— :

(1) such supplier must as a minimum undertake the
remedy, within a reasonable time and without charge, of
such consumer product in the case of a defect, malfune-
tion. or failure to conform with such written warranty;

(2) notwithstanding section 108(b). zuch supplicr

) may not impose any lhnitatien on the duration of any

- implied warranty on the product ; and . .

w27 (3) if the product (or a component part thercof) con-

) tains a defect or malfunction after a reasonable number

) of attempis (determined under rules of the Cominission)

-+ . by the warrantor to rwmedy such defeet or malfunction,

such warrantor must permat the consumer to elect either
a refund or replacement without charge of sueh product ~
or part (asthe case mayx be). .

- (b) (1) In fulfilling the duties under-subsection (a) the
warrantor shall not impose any duty other than notification’
upon any consumer as a condition of securing remedy of any
consumer product which does not conform to the written

warranty unless the warrantor can demonstrate that such a
duty is reasonable.

. (2) Notwithstanding paragraph (1). a warrantor may re-
-quire, as a condition to replacement of6r refund for, any
consumer product under subsection (a). that the replaced con-
"7 sumer product shall be made available to the supplier free and
clear of liens and other encumbrances. exeept as otherwise
previded by rule or order of the Comniission in cases in which

- snch a requirement would not be practicable. )

(3) The duties under subsection (a) extend from the war-
rantor to each person who is a consumer with respect to the
- product. -

{¢) The performance of the duties nder subsection (a) of
this section shall not be requived of the warrantor if he can
show that damage (not vesulting from defeet or malfune-
tion) while in the possession of the consimmer. or unveasonable
uge (including failine to provide reasonable and necessary
maintenance), cansed any warranted conswmer product to
fail to conforn to the written warranty,

() For purposes of this section and section 102(c), the
term “withont charee™ means that the warranfor cannot
assess the consumer for any costs the warrantor or his vepre-



(6) DPage 23, strike out line 19 and all that follows

17) Dage 24, strike ont line 7 and all that follows d

7

sentatives incur in conection with the required remedy of a
warranted consumer product. The obligation under subsection
(2) (1} (A) to remedy without charge does not necessarily
require the warrantor to compensate the consumer for Inci-
dental expenses; however, if any mcxdentql expenses are in-
curred because the remedy is not made within a reasonable
time or because the warrantor imposed an unreasonable duty
upon the consumer as a condition of sccuring remedy, then
the consumer shall be entitled to recover reasonable incidental
expenses which are so incurred in any action against the
warrantor. . .

(e) If a supplier designates a warranty applicable to a con-
sumer product as a “full (statement of duration)” warranty,
then the warranty on such product shall. for the purposes of
any action under section 110(d) or under any State law, be
deemed to incorporate at least the minimum requirements of
this section.

FCLL AXD LIMITED WARRANTING OF A CONSUMER PRODUCT

. Skc. 103, Nothing in this €itle shall prohibit the selling of

a consumer product which has both full and limited warran- -
ies if such warranties are clearly and congpreuocusly differen-

tiated.

Hine 17. on page 21, and insert in Tieu thereof the Tollowing :

(8) Pige 25, strike out line 3 and all that follows dow
line 10. on page 25. and insert in Yieu thereof the following:

SERVICE CONTRACTS

Src. 106, Nothing in this title shall be construed to prevent
a supplier from entering into a service contract with the con-
sumer in addition to or in fien of a warranty in writing if
such contract fully and conspicnously discloses in sim ple and
readily understood language its terms and conditjons. The
Commission may preseribe by rule the manner and formm in
which the terms and conditions of service contracts shall be
clearly and conspicuonsly disclosed.

-

DESIGNATION OF REPRESENTATIVES

Sre. 107, Nothing in this title shall be construed to prevent
any warrantor from designating representatives to perforn
duties under the warranty: Provided, 'That such warrantor
shall make reasonable arrangements for compensution of such
designated representatives, but no such designation shall re.
lieve the warrantor of his direct vesponsibilities to the con-
sumer or mitke the representative a cowarrantor. .

down through
line 24, on page 23. and insert in lien thercof the fo]low;ng: -

own through

n through
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(") Pawe 25, strike out line 19 and all that follows down through

Yine 9, on page 26, amd insert in lew thereof the following:

= LINTTATION ON DISCLAIMER OF IMPLIED WARRANTIES

-:‘—. !0. < : ) LI )

Sge. 108, (a) No supplier may diselaim or modify any im-
ied warranty to a consmmer with yespeel to a consumer
prodiet of (1) such supblier makes any express warranty in
writing to the consunrer with respect to such consumer prod-
net, or (2) at the time of sale, or within ninety days there-
after. such supplier enters into a service contract with the
consumer which applies to such consumer product. .

< (D) For purposes of this title, implied warranties may be
Jimited.in duration of an express warianty of reasonable
duration. if such limitation is consclonable and is set forth in
clear and unmistakable language and prominently displayed

-_onthe face of the warranty.

A{e) A disclaimer, modiflention. or limitation made in vio-
“Jation of thix section shall be inefTective for purposes of any -
action under thistitle or under State law.

TIIT(10Y Page 27, striké ont Jines 1 throngh20 and insert in lieu thereof
——{he following: ©  ...1. T e S .

o - - .
- . COMMISSION RULFES

Sre. 109, Any rule preseribed under this title shall be pre-
seribed in accordance with, and <hall be subject to judicial
review under, section 18 of the Federal Trade Commission
At (asamended by section 202 of this.\ct).

(11) Puage 28. strike out line 1 down through line 3 on page 31,

- . and nsert the following:

REMEDIES

-

7 27 8re, 11007 (a) (1) Congress hereby declm'os“it to be its

policy to encourare warrantors to establish procedures
~whereby consmmer disputes arve fairly and expeditiously set- .
tled through informal dispute settlement mechanisms.

(2) The Commission shall preseribe rules setting forth re-
quirements for any informal dispute settlement procedure
which is incorporated into the terms of a warranty to which
any provision of this title applies. Such rules shall provide
for participation in such procedure by independent or govern-
mental entities, .

(3) One or more suppliers may establish an informal dis-
pute settlement procedure which meets the requirements of
the Commission’s rules under pavagraph (2). If— -

() a supplier establishes a procedure which meets
such requirements and he incorporates in a warranty a
requiremient. that the consumer yesort to such procedure
before pursuing any legal remedy under this seetion re-
specting such warranty, and

e 3

T
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. (B) the Commission has not found, under paragenaph

(4), that such procedure or its implementation fails to

comply with rules under paragraph (2). .

then (i) the consumer may not commence a civil action (other
than a elass action) under subsection (d) of this section
unless he initially resorts to sueh procedure: and (i1) a class
of consumers may not. proceed in a class action under sub-
section (d) except to the extent the conrt determines necessary
to estublish the representative capacity of the named plain-
4ifl's, unless the named plaintifls (upon notifying the defend-
ant that they are named plaintifls in a class action with re-
spect to a warranty obligation) initially resort to such proce-
dure. In any civil action avising out of a warranty obligation
and relating to a matter considered in such a procedure, any
decision in «uch procedure shall be admissible 1t evidence, In
the case of such a class action which is brought in a district
court of the United States, the representative capacity of the
named plaintiffs shall be established in the application of
Rule 23 of the Federal Rules of Civil Procedure for the Dis-
trict Courts of the United States,

—— (4) The Conunission on its own initiative may., or upon

written comulaint filed by any interested persan shall review

the bona fide operafion of any di¢pute settlement procedure

resort to-awhich isstated in the consnnier product warranty to

" be a pretequisite to pursiing a Jegal .remedy under this sec-

tion: I the Commission finds that such procedinre or ite im-

< planéniation fails to comply with the requirements-of the

rules under parageaph™(2). the Commission may take appro-

priate vemedial action under-any anthority it may have under
thistitle or any other provision of law. . )

(b) It shall be a violation of section 5(a) (1) of the Federal
Trade Commission Act (15 G.R.C. 45 (a) (1)) for any person
to fail to comply with any requirement imposed on such
person by or pursuant to this title or to violate any pro-

- - hibition contained-in this title.. -
- (c) (1) The district courts of 1he United States ghall have
jurisdiction of any action brought by the Conunission to
. vestrain (L\) any supplier from making a deceptive warranty
_with vespeet to a consumer product, or {B) any person from
failing to comply with any requirement imposed on such per-
son by or pursuant to this title or from violating any pro-
hibition contained i this title. Upan proper showing that,
weighing the eqities and considering the Commission’s like-
lihood of ultimate suceess, such action would be in the publie
interest and after notice to the defendant, a temporary re-
straining order or preliminary injunction may he granted
withont bond. 1f a complaint under seetion 5 of the Federal
Trade Commission .\ct 1s not within such period (not exceed-
ing ten days) as may be specified by the conrt after the issu-
ance of the temporary restraining order or preliminary

., Rept. 93-1107
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injuncrion, the order or injunction shall be dissolved by the
court and be of no further force and etfect. Any such suit
shall be brought in the district in which such person, partner-
ship, or corporation resides or transacts l_msn;ncss. W [xcncvcr
it appears to the court that the ends of justice require that
other persons should be parties in the action, the court may
caunse them to e summoned whether or not they reside in the
distriet in which the court is held, and to that end process
may be severed inuny district. )

(2) For the purposes of this subsection, the term “decep-
tive warranty’ means (1) a warranty (as defined in section
101(10)) which (i) contains an_nﬂi;‘mation, promise. descrip-
tion, or representation which is either false or fraudulent,
or which, in light of all of the circumstances would mislead a
reasonable individual excreising due cave; or (ii) fails to con-
tain information that is necessary in light of all of the cir-
cumstances, to malke the warranty not misleading to a reason-
able individual exercising due cave; or (IB) a warranty (as
~.so_defined) created by the use of such terms as “guaranty”

7.7 or %warranty”, if the terms and conditions of such wavranty
.~ -so limit its scope.and application as to deceive a reasonable
- . individnal, ) . o

(d) (1) Subject to subsections (a) (3) and (e), a consumer
=~z - who 18 damaged by the failure of e-Supplier to comply with
_ - any obligation under this title, or under a warranty or serv-

. ice contract (as defined in section 101(10) and (11)), may

bring suit— -
o= 7 7 (A) in any court of competent jurisdiction in any
E Siate or the District of Colnmbia: or
(B) in an appropriate district coumrt of the Uhnited
States, subject to paragraph (3) of this subsection.
.. .« . (2) If a consumer finally prevails in any action brought
- . -.under paragraph (1) of this subgection. he maxy bhe allowed
= - by the court to recover as part of the judament a swm equal
2. to the aggregate amount of cost and expenres (including
- . attorneys’ fees bhased on actual time expended) determined
--- - - by the court {o have been reasonably incurred hy the plain-
Uff for or in connection with the institution and prosccution
of such action, unless the court in its diseretion shall deter-
mine that such an award of attoimeys’ fees would be inappro-
priate. .

(3) No claim shall be cognizalle in a suit. brought under
paragraph (1) (B) of tlissabacition —

(A) unless each individual claim exceeds the sum or
value of 825

(B) unless the matter in controversy exceeds the sum
or value of $50,000 (exclusive of inferests and costs)
computed on the basis of all claims to be determined in
this suit: and .

(C) if the action is brought as a class action, unless the
number of named plaintiffls equals or exceeds one
hundred.
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(c) No action (other than a class action or an action
respecting a warranty to which subsection (a)(3) applics)
may be brought under subsection (d) for breach of any
warranty or serviee contract. and a class of consumers may
not proceed in a class action under such subsection with
respect to such a breach execept to the extent the court deter-
mines neeessary to establish the representative capacity of
the named plaintifls, unless the person obligated under the
warranty or service contract is afforded a reasonable oppor-
tunity (o cure such breach. In the case of such a class action
(other than a class action respecting a warranty to which
subsection (a) (3) applies) brought under subsection (d)
for breach of any warranty or service contract, such reason-
able opportunity will be afforded by the named plaintiffs and
they shall at_that time notify the defendant that they are
acting on behalf of the class. In the case of such a class
action which is brought in a district court of the United
States. the representative capacity of the named plaintiffs

_=.shall be established in the-application-of Rule 23_of the —.
- Federal Rules of Civil Proceduré for the District Courts -~
- . of the United States.

(f) For purposes of this section, only the supplier ac- -

"7 T tually” diaking a written affirmatiop of fact, promise. ‘or

“aundertakinge shall he deemed to have created a_warvanty

" described in section- 10(10) (A), and any rights arising

" thereunder may be enforced under this section only against

- - such supplier and no other person.”™ -
© (12) Page 37, strike out lines 3 throngl-14 and insert in lieu thereof
the following:

EFFECT ON OTHIR LAWS

Src. 111, (a) (1) Nothing contained in this title shall be -
constiued to repeal. invalidate, or. supersede the Federal
- Trade Commission Act (15 U.S.C. 41.ot seq.) or any statute
© 7 defined therein as an Antitrust Act.oo -
_ =+ {2) Nothing in this title shall be.construed to repeal. in- -
_ - validate, or supersede the Federal Seed Act (7 U.S.C. 1551~
1611) and nothing in this title shall apply to seed for plant-
ing,
r"Zb) (1) XNothing in this title shall invalidate or restrict
any right or remedy of any consumer under State law,
(2) Nothing in this title shall afleet the liabiilty of, or im-
pose Hability on-any percen fov poroenal injury.
(¢) (1) Exeept a~ provided in subsection (b) and in para-
eraph (2) of this subsection, a State vequirement—

(A) which relates to labeling, disclosure, or other mat-
ters (i) respecting writien warranties or performance
thereunder and (i1) within the scope of an applicahle re-
quirement of sections 102, 1%}, and 104 (and rules im-

-. plementing such sections), and
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(B) which is not identicu] to a requirement of section
102,103, or 104 (ora rule hcrmm(lcr) ’
shall not Le applicable to warranties complying with such
sections (or rules thereunder). .

(2) If. upon application of un appropriate State agency,
the Commission determines (pursuant to rules issued in we-
cordance with seetion 109) that any vequirement of such State
covering any transiction to which this title applies () af-
fords protection to consumers grealer than the requirements
of this title and (B3) does not unduly burden interstate com-
merce. then sueh State requirentent shall be applicable (not-
withstanding the provisions of paragraph (1) of this subsee-
tion) to the extent specified in sueh determination for ax lone
as the State continues to administer and enforee etfectively
any such greater requirement.

(1) This title (other than section 102(c)) shall be in-
applicable to any warranty the making or content of which
is otherwise governed by Federal Taw. If only a portion of
a written warranty is so governed by Federal Jaw, the
remaining portion shall be subject to this title.

EFFLCTIVYE DATE.- ---

Sre. 112, (a) Except as provided in subsection (b) of

thiz section, this title shall take eflect six months after the.

date of its enactment hut shall not apply to consumer prod-
ucts manufactured prior to such dlate.

(L) These 1equivements n this title which cannot be vea-” -~

sonably met without the promulgation of rules of the
Commission shall take effect 2ix months after the final publi-
cation of such rules: except that the Commission. for good
e shown, may provide desienated elasses of suppliets up
to an additional six months to hringe their written warranties
into compliance with rules promulaated pursnant to this title.

(¢} The Conimission shall promulgate vules for initial im-
plementation of this title as soon as possible after the date
of enactment of this Act Lut in no event later than one year
after the date of enactinent of this .\ct, :

RULEMAKING AUTHORITY

Sen. 202, (a) The Federal Trade Commission et is
amended by redesignating section 18 as section 19, and in-
serting after section 17 the following new section:

Y RULEMAKING

“Sec. 18. (a) (1) The Commission shall have the power
to issue (L) procedural, administrative, and advisory rules,

(13) DPage 39. strike out lines 5 through 21, and incert in licu
_thereof the following :

_(14) Page 415 strike out line 6 and all that follows down through
_ Jime 25 on page 46, and insert in licu thereof the following:

v
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T'he purpose of this legi<lation is (1) to make warranties on consumer
roducts more readily understood and enforceable, (2) to provide the
Sederal Trade Commission (FTC) with means of better protecting

consumers and (3) to authorize approprintions for the operations of
F1IC for fiscal years 1975, 1976, and 1977.

Soaarany or LEGISLATION AS AMEXDCD BY THE COMMITTEE
. ADEXDMILNTS

Title I—Consumer Product Warranties

- __'This title applies to warranties which are given in connection with

consumer products. A consumer product is defined as any tangible
personal property distributed in comunerce and normally used for
personal, family, or houschold purposes. The legislation does not. ve-
quire that a warranty be given on any consumer product. In summary

’ title_}_v.-ould provide as follows: -

- (1) Tt would anthorize the FTC o preseribe rules 'providing

-~ for disclosure of the terms and conditions of writien warranties

~on consumer products. These provisions would apply only to
consumer products actually costing the consumer more than
Qn
WU
(2) It would require written warranties given on con-
sumer products (other than those exempted by the FI'C) to
- be designated as cither “full” or “linited™ warranties and
would epeeifiy the duties of a warrantor under a “full”
“warranty. These provisions would only apply {o consuuier
products actually costing more than $10. Under a “full”
= written warranty of a consumer producet the warrantor wounld
be (a) required to rvemedy the conswmer product within a
reasonable time and without charge in case of a defect, nal-
function, or failure {o conform with such written warranty,
(b) prohibited from imposing any limitation on the duration
of any implied warranty on the consumer product, and (c)
required to permit the consumer to clect either a refund or
replacement of the warranted consumer product if it con-
tinued to be defective or to malfunction after a reasonable

munber of attempls are made to remedy such defect or
malfunction.

(3) A service contract on a consumer product could be -—-

given in addition to or in licu of 2 warranty in writing. The

TTC would be authorized to preseribe Ly rule the manner

and form in which the terms and conditions of service con-
. tracts must be clearly and conspicnously disclosed.

20
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4) Congressional endorsement is given to the o‘stab]‘i’s]l-
ment of informal dispute scttlement procedures, The I"I'C
must prescribe mlcg :117{)]1_0:1[)10 to any lx}forxnnl dispute settle-
ment procedure which 1s incorporated in the terms of awar-
ranty on a consumer product. .\ warrantor may make initial
resort to such an informal dispute settlement procedure a
condition precedent to obtaining other remedies under title
I of the legislation, o
(5) The F'T'C would enforce the legislation and wonld he
empowered to obtain injunctive relief against any person
violating its provisions or issuing deceptive warranties in
writing. ) _
(6) Any person damaged by the failure of a supplier to
comply with any obligation under title I or under a warranty
or service contract as defined in such title would be anthorized
- to bring suit in an appropriate district court of the United _ .
== -States-<(subject- to certein jurisdictional limitations) -er in_ - .
any State court of competent. jurisdiction. Before bringing o
© T-such o snit the plaintifl would have to give the warrantor
:_ - reasonable opportunity to cure the breach to which the action

R LY

~orprocecding relates.__ . - AR

- - (7 ? If & consumer prevails in‘any action deseribeéd in para--
- graph (6) (above) the court would-be allowed to award him
- as a part of his judgment. a sum equal to the aggregate amount .
of his costs and expenses (including attorney’s fees based on -
actual time expended). However, no such action could be
brought, and such costs and expenses would not be allowed
unless the defendant was afforded a rcasonable opportunity
to cure the breach on which the suit was based.

Title I1—Federal Trade Commission Act Amcnidments -
Title II would amend the IFederal Trade Conunission Act as follows: - -

(1) The FTC's jurisdiction would be cxpanded from -
matters and entities tn commerce to those in or affecting
commerce (sec. 201).

(2) The FTC's power to issue substantive rules defining
and prohibiting unfair and deceptive practices is clarified
and confirmed. Specific and detailed procedures would be
established which the FTC would have to follow in prescrib-
ing substantive rules under the Federal Trade Commission
Act (scc. 202).

(3) The FT'C’s investigational authority would be broad-
encd to cover persone navinershine and corporations instead
of only corporations as at present (see. 203). -

(4) The FTC could be represented in anv civil action in
its own name and through its own representative only with
the concurrence of the Attorney General (sce. 204).

The legislation would also authorize the appropriation of funds to
the Federal ‘Trade Commission to carry out its functions, powers, and
duties. $41 million would be authorized for fiscal year 1975, $45
million for fiscal year 1976, and $49 million for fiscal year 1977.



L. ’ 22
S ‘ Coxxrrrre AcTioN

Your commitice acting through its Subcommittee on Commerce
and Finance held six days of hearings (March 19, 20, 27, 28, 29, and
30, 1073) on 1LR. 20 (mn_'oduccd by Mr. Moss, for humselfl and
Massrs, Eckhardt, Camey, Dingell, Adams, und Conte) and JI.R, 5021
(introduced by Mr. Broyhill of North Carolina, for himsclf and Mr,
MeCollister). ) )

In these hearings, the Subcommittee received testimony {rom the
Chuirman of the Federal Trade Commission, from representatives of
consumers’ groups, business, and trade associations and from inter-
e<ted individnals.

On May 17, 1973, H.R. 7017, the bill hercin reported, was in-
Froduced by Mr. Moss, for himself and Messrs. Eckhardt, Helsto-ki,
—- Breckinidae, Dingell, Adams, and Carney of Ohio. The bill reflected
= -ymprovements developed during the Subcommittee’s hearings.

= The Subeonnnittee devoted =ix days to markup of H.R. 7917 and
sereporied it to_the full Interstate and Forcign Commerce Committee
=X hv voice vole, - R .

"7 'The full commitiee reported the bill, as amended, to the House by
—~voice vote after spending five days marking it up.

-

- Bacrenrorxp axp Nrep—Coxsvanr Pronuer WanraNT:S

With the introdunction of the assembly line and the mass production

of goads, the techniques of advertising and mass merchandising. there

2-has been made available to American consumers a continually growing
- —assortment. of goods to bring convenience and pleasure to their lives.

.- In 1890 the year marking the beginning of the American motor

- vehicle industry, thirteen cars of the same design were produced by an

= ~organized company. In 1971, 75 vears later over 8.5 million passenger

.

cars were produced in the United States.

Comparable growth was occurring in the production of other con-
sumer products. Some idea of this growth, the diversity of products
involved, the pervasiveness of the use of consumer products, and the
vast sums of money spent for such products by American consumers
is shown in the following table: !

HOME APPLIANCES—MANUFACTURERS' SALES AND RETAIL VALUES, 1960 TO 1572

[Compiled trom teports of associations and manufacturers, Sales include exports, except that data for consumer elecs
tronics cover domestic production only. Except as indicated, covers efectiic apphiances only}

Sales (1,000 units) . Retail value (millions dollars)
1960 1965 1970 1971 1972 1960 1965 1970 1971 1972

Product

6,57 7,075 7,98 9,032 1,148 1,399 1,482 1,660 1,901
2, 61 367 525 583 689
1,338 2,129 2,527 2,989 159 236 JE0 A7 oy
4
3

10 852 850 936 102 131 165 166 In4

7
A\ \jngmzchnes. ;30 4,098 4,600 5,107 817 10614 957 1,007 1,212

and se 1 L7171 3,859 4,270 4,824 697 916 925 1,025 1,617

Inger and SpINNCT. ... oereeeans 763 659 22§ 339 283 120 93 32 52 45

W. .er-dier combinations......... 151 39 NA NA  NA 0 18 HA NA  NA

Other major appliances. _...... 12,525 16,873 19,931 22,171 25,130 2,666 3,103 3,781 4,056 4.€30
Dishwashers .. ... . coiicernnnan 555 1,200 2,116 2,477 3,198 142 276 &56 542 €7

Frod waste disposess.... ....... e 760 1,360 1,977 2,292 2,072 61 82 129 137 12

1 Buatistical abstract of the United States, 1973, pages 734-35. N
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Sales (1,000 units) Retail value {mullions doltars)
Product 190 1565 1970 1971 1972 1960 1565 1970 1871 1972
FrOBEIS. o onmmeenseeanmmmeneacnns 1065 1,060 1,359 1,437 1.5%6 308 271 302 3 342

1,49 2,005 2,362 2,714 3,232 413 446 540 601 707

¢, efecttit. .
Range, elochs g0 1286 1767 2014 2,42 224 299 11 468 550

Free-standing.

Eatt e §35 780 %65 J00 810 189 156 9123 132 157
Renze. E45 s L84 2,266 2,302 2,548 2,660 271 435 510 517 SE4
§ere-standing V LIS 1,781 2035 216 2,200 199 328 438 435 48
Bt 339 439 36 '3 3 72 10 N 7 7
Refugerators, elect 3,875 490 S5,2% 5091 6315 1,329 1,282 1,458 1,52 1 5
Welet heaters, electti 15 1,005 1,688 1,822 227 75 192 113 5

Weler heaters, g3s..
Electac housewa
Bed coverengs

Blendsrs, 1,800 5100 4,100 4300 16 45 128 &6 99
Broters. ... NA ), R90 2,605 2,650 2,728 KA a3 n 73 78

With rolisseries_ NA 820 950 $92 KA 18 40 43 43

Without fotiesens 1,35 1,725 1,760 1,738 NA 25 31 30 35
Can operers ¢ 1,200 4,300 5050 4,750 4925 2 6 6 64
Coftee makers, automatic. 4,65 6,600 8,100 8,700 9 000 s4 104 130 13 1
Cern pepgers. .. 60 1,105 2,300 2,900 4,000 1 23 32 52
Floor poi.shers. . 1,024 1,181 . 158 94 [1] 47 46 46 20
Frypansaliels, ... 2,455 2,650 3,200 3,300 3,500 44 56 93 93 112
Gnddles, sutomatic. ... 5 %0 0 6 8 13 15 18

Hair dryers, ain bonnets
Heatirg pads. ..._........

Hotplales and Butlel ranges. 565 705 810 §25 5 10 10 13
BONS. o oeeniiaee aea 6,410 9,860 9,275 9,30 951D 91 10 159 1l 19
Steam and steam, spiay 4,40 7,950 7,955 8,150 8400 73 123 144 147 168
T2 1,870 1,910 1,290 1,200 ), 110 18 17 15 14 1
Mixers, dood ... _. 3,245 3,925 4,675 4,&75 5,15 73 59 99 93 1¢3
Swand ... bt} 0 29 23 33 R 3%

Porzble. ...
Orzi hyniera Coalecs 3,
Shemz Sanes eiee..
Toasters, aviomatic, ...
Vatuum cleaness........

Wetie 2nd sandich puils, 825 1,600 1,025 et 1,000 16 2
Airligatment. ..o ..., 2,872 13,216 20,195 19,135 1589 658 935 1,679 1,570 1,356
AN-TONSHR KIS, T00M, 3,589 2,93 5, 5438 4,503 435 €24 1,207 3,147 <h
Dehuandless . ooo...... 375 210 593 397 56 40 1 33 a7
4,687 7,703 9,875 5,450 9,850 167 236 283 245 243
1,230 1,808 2,833 2,750 2,925 70 66 70
1A 5! 1,000 1,100 1,150 KA 7 81

Censumer electranics. .
Phonyrraphs, production,.. .
Table and portabie.. . coecuen. e
Conzole and ragio-jphono com-
Lations. .. iucneiicicaaa. . 375 . NA 525 331 31 2%
Radios, proguclion . . 0¢ 3
Tante and clech rzdips, .. -

Portableradios. ... ievivenonn. 4,535 6, Y , s 159 115 78 Ph 13}
Television, Llagk 2ad white, produce
L1 VP RN 5,705 8,382 4,851 4832 S5,€00 1,269 1,33 043 627 €2
é’abtc ‘ar.d porable. .o oioaaloe g %7: ? gsg 4,463 4,415 5,341 ( Si’ig ggg 558 530 Gio
onsole. L. eeiiiaal , ) , 31
Phono and ‘or radio combdinations. . 223 108 } 388 433 259 i 101 32 } 85 97 55
Television, colar, pioduction. .. ... 0120 2,646 4,632 6,313 7,908 - NA 1,48z 2,333 3,333 4,032
Table and partable........ . NA 316 2,435 3,520 4,721 NA NA 973 1,517 1,978
Console. ..ot aiceeranaenaan NA 2,089 2,048 2,673 3,106 NA  HA 1,251 L, 711 1,999
Phono and,'or radio combinations. . NA 241 119 106 gl NA KA 115 105 §5
Tape recorders?t - 205 3,445 8,459 8,747 10,268 NA NA HA NA NA
Power lawn moviers. .......... 3,500 4,500 5650 5,575 6,130 352 421 791 781  BSS

1 Ceginning 39ES, includes high-oven models.
2 Begutming 1965, includes set-in models,

1 includes loaster-Yroiters

¢Includes combination can openers/hnife sharpenessfice crushers,
§Includes imports,

¢ nciudes salon-lype dryers.

1 lor 1955, teothbrushes only; therafter includes water-pulsating units,
§ Represents faclory sales.

NA Not available,
Source: Bilboard Publications, Inc., Rew York, N.Y., Merchandising Week, snoual stalistical issues. (Copynight)

T 1ese articles, of course, represent only a small portion of the con-

sun .r products on which warranties can be and are given.
Taralleling the growth of acquisition of consumer products has been
a growing concern of the American consumer with the quality and
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durability of many of those products. Another growing source of

re<entment has been the i‘nnhihl.\: to get many of those products

properly re paired and the developing awareness that t,l,lc paper with

the filigree border bearing the bold caption “Warranty” or *'Guaran-

tee” was often of no greater worth than the paper it was printed on,

Indeed, in many cases where a warranty or guarantee was ostensibly

given the old saving applied ““T'he bold print giveth and the fine print

taketh away.” For the paper operated to take away from the consumer
the implied warrantics of merchantability and fitness arising by

operation of law leaving little in its stead. )

Warranties are currently governed by common law and the Ulniform

Commercinl Code. The Uniform Commerciul Code has been adopted
in forty-nine States (all hut Louisiana) and the District of Columbia.
In the jurisdictions where it is in etfect, it generally controls the rights
of parties in commereial transactions and 1t is conmmonly accepted as
today’s law of sales.

A warranty js a statement or representation expressed or implied
~-_made by a seller of goods with reference to the character or quality-6f —= =
—=the goods being sold. It is not necessary to the creation of an exprasszo= -

warranty for the formal words “warranty™ or “gnaranteé™ {o he wsed
... or that the seller have a specific intention {o nuke a avarranty, | -
- Anwimplied warran(y arises by operation of law rather_than outof
= an agreement or aciion of the parties to the Sale’and purehases Unliss
-~ they are expressly modified or excluded these iimplied warranties arl<e
- . in every sale. T'wo types of implied warranties under - the ‘Uniform
- Commercial Code which are pertinent here are the implied wwranies - -
of merchantability and of fitness. Under the implied “warranty. of
nierchantability, goods must be reasonably fit for the general purnose
for which they are sold. The implied warranty of fitness arises where
the scller at the time of sale has reason to know the particular purpose
for which the goods are required and that the buyer is relying on the---
seller’s skill or judzment to seleet or furnish suitable goods.-Theimplied . -
warranty of fithess is that the goods will be fit for that putpose, Many
- of the so-called warranties and guarantees now given on con-tmer ‘
-~ products discluim or negate these implied warranties of merchantability = -
~and fitness. - : : ;

Presidential Messages on Consumer Uatters .

On March 15, 1962, President Kennedy sent the first Presidential

Message on consumer interesis to the Congress. Since then six addi- <
_tional Presidential Messeges on consumer matters have been submitted
to the Congress.

In his message of February 6, 1968, President Johnson established a
Task Force on Appliance Wwrranties and Service consisting of the
Special Assistant to the President for Consumer Aflairs, the Chairman
of the Federal Trade Comumission, the Secretary of Commerce, and the
Seeretary of Labor. They were directed to begin work immedintely .
with industry to (1) encourage improvements in the quality of service
:d repairs (2) assure that warranties and guarantees say what they -

» ean and mean what they say (3) let the consumer know how Jong he
1aay expect a produet 1o lastif properly used and (4) determine whether
Lederal legislation was needed.

3

-
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Pre~ident Nixon, in his Conwumer Message of November 3, 1969,
activated u ta-k foree consisting of his Special Assistant for Consumer
AfTairs, and representatives I"rum the Department of Commerce, the
Department of Labor, the l'cflvml Trade Commission, the Depart-
ment of Justice, and the Couneil of Economie Advisors to cotnment on
the need for sunrantee mud warranty Jegi~lation in the household
appliance industries m]c! in other fields, B
< On March 1, 1971, in a mesenge to the Congress, President Nixon
proposed a Fair Warranty Disclosure Act which would provide for
clearer warrantics and prohibit the use of deceptive warsanties, In
that message, he stuted

A constant source of misunderstanding hetween consumer
and businessman is the question of wwrranties. Guarantees
and warranties are often found to be unclear or deceptive. . ..
This propo=al would increase the authority of the Federal

- Trade Commission to require that guarantees and warranties
===gn consnumer goods convey adequate information in sinple- =
-7 and readily understoodt terms.

7 - e would further seek to prevent deceptive warranties; and

~ =730 -waenld prohibit Amproper ‘use of a written warranty or

rf‘j‘b’fs’cpmls on Warrantics -~ - - - SR

-=2 guarantee to avoid implied warrdnty obligations arising under .-
TRV state laws R - :

Beginning in the late 1950’s a rising tide of complaints was received

- ~= by- Members and commiittees of _the Conaress, the Federal Trade

Comumis<ion, and other offizials and agencies of the Federal Govern-
ment from irate owners of motor vehicles complaining that auto-
mobile manufacturers and dealers were not performing in accordance
with the warrunties on their automobiles. During this period us many
Jetters were received by {he 1I'C on this <ubject as on any other
sinee the Commission was established in 1914, In the main, thesc
letters cemplained of the manufacturer or dealer not Jiving up to the
terms of the automobile warranty in one or more respects, of auto--

- mobiles that were unsafe, poorly designed, noisy, or that attempts

to get service or defects cured were unsucees<ful even when the car
had been returned repeatedly to the dealer,

In mid-19635 the I'T'C directed its staff to undertake a limited field
investigation to determine whether there was sufficient evidence of
‘the failure of American car manufacturers to perform in aceordance
with their new car warranties to justify additional steps being taken
to protect the public interest, On the basis of its stafl’s prelininary
report the Commission on July 6, 1966, directed an investigation of
automobile warranties under section 6(b) of the Federal Trade Com-
mission Act and ordered the four domestic auto manufacturers to
file special yeports with the Commis<ion.. A

Inttially automobile manufacturers offered a sixty-day guarantee
on parts and workmanship. ilowever, in oider_to obtain the benefits
of the gnarantee the automobile owners either had to tuke his car
tc he factory cr send for the parts by mail. By 1930 with the dealer
fri nchise system developed the warranty beeanie a simple short-term

II. Rept, 92-1107——4
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nincty ] ] v
teed apainst defects m mntcl:l‘:\ls and workmanship .xmd run {rom the
manufuacturer to the dealer. The entire car except tires and batteries
was covered by tho warranty. The dealer then passed the warranty
the customer.

on’l!{:is system of warrantics prevailed until the early fall of 1960 when
for competitive reasons a warranty race began between the big four

- automobile manufacturers (American, Chrysler, Ford, and General
Motors). However, by the time the 1967 models were introuuced,
each of the “big fonr” were again offering virtually the same war-
ranty on their automobiles. Tt consisted of extension of the warranty
coverage to subsequent owners, a basic warranty of 2 years or 24.000
miles on defeets in materials and workmanship. and a five-year or

- 50,000 mile (whichever oceurred first) warranty on the power train
~ -consisting of such items as the engine block, head and internal engine
paris, water pnmp, transmission, drive shafi, universal, joints, rear

axle and differential, steering and suspension components, and wheels ™

and wheel bearings.

. Because of costs a cutback in warranty coverage on new automobiles -

- Dbegan with the 1968 modecl automobiles. ~ . i
In the FTC’s staff-report on automobile warranties issued -on No-
vember 18, 1968, the stafl coricluded among other things that:

1. Performance of manufacturers and dealers under the
warranty has not achicved thelevels implied by the warranty.
2. Falure to perform up to warranted standards has been
encountered in the manufacture and preparation of cars
under the warranty.
- - 3 An excessive amount of service under the warranty does
not meet the standurds of consumer”acceptability. - ..

- ] L J * * ) *

.. 11. Anincrease in private litigation while placing pressure

- on the industry for better made cars and improved service
does not represent an efficient or generally satisfactory way
to achieve proper performance under the warranty.

Inits subsequent, report on automobile warranties made on Febru-
ary 19, 1970, the Federal Trade Comnission proposed enactiment of “a
new and comprehensive Automobile Quality Control Act, which would
give statutory recognition to the public utihity obligdtions of automobile
manufacturers and provide for minimum standards of quality, dura-
-~ Dbility, and performance of new automobiles, and all parts thereof and

which would place a statutory obligation on manufacturers to provide
consumers with defect-free automobiles in compliance with such stand-
ards and to repair defective automobiles and automobile parts which
do not conform to such standards.”

Task IForce on Appliance Warranties and Service

On January 8, 1969, the Task Force on Appliance Warranties and
Service consisting of the Chairman of the Federal ‘Trade Commission,
the Sccretary of Commeree, the Secretary of Labor, and the Special
Assistant. to the President for Consumer Affairs which had been desic-
nated by President Jolinson in his Consumer Message to the Congress

days or 4,000 miles, whichever came first, warranty. It guaran-
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of Fcbr.um‘y 6, 19GS, i%:;ued' its rep(:rt. In carrying out the study leading
to the report the Federal Trade Commission had concentrated on the
warrunty aspeets of the project, I.n preparation for the report thq Come-
mis~ion studied over 200 warranties used by 50 1n:n‘m['.u:tuy(“rs of major
appliances. Among the conclusions st:xtgd by the ].‘ cdoral ll‘:ld(:. Com-
mission in its portion of the report relating to applinnee warranties and
service ere the following:

1. There are a number of problems nscociated with major
appliance warranties. However, the underlying and basic
problem which must he solved, is how to persuade or compel a
manufacturer and the retailer to provide the purchaser of a
major appliance with a meaningful guarantee which they will
honor in both letter and spirit subsequent to the sale.

x * * * x*

: 3. Manufoacturers, servicing dealers, and independent
- *service companics are aware that consumer dissatisfaction
with the manner of performance under warranties is quite
- prevalent. De-pite the obviously harmful effects of- this
dissatisfaction at least to their goodwill, they have not
undertaken {o do much about it.-Perhaps their reluctavee is.
.7 attributable to compelitive préssures. It is difficult for a
company to confoim voluniarily to high standards and prae-
tices if it has competitors who continue to reap greater
_ profits by pursuing less honorable tactics. One way thesc

[
'

- - pressures can be _overcome is by -effective industry-wide

eflorts to eliminate abuses and raise standards on a uniform -
basis under the leadership of an impartial government
agency.

4. In some instances manufacturers have not lived up

_ o their unsiated but no less real oblizations under their

eguarantecs. They have failed to miaintain adequate and prop-
- crly distributed stécks of spare parts, and have attempted to
© pass this oblization along to retailers who they know cannot
aflord the expense of assuming this burden. They have failed
to discard a servicing dealer or independent servicing agency
which does not provide acceptable warranty service. They
have failed to give more than cavalier treatment to consunier
appeals for assistance when the retailer has refused to honor

thic guarantee.

* *® * * "

6. The consumer does not have a readily available or
practical means of compelling the manuflacturer or the retailer
from whom he¢ purchused tie appiiance or the servicing
agency responsible for its maintenance to perform their
respective warranty obligations,

* * * * *

10. There is substantial evidence that at the time of the
sale the purchaser of a major appliance does not understand
the nature and extent of the protection provided by the
manufacturer’s warranty or of the obligutions under the
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warranty of the manufacturer or of the rctuilor._ This lgck
of understanding may be due 10 dereptive advertisements, g
misleading or inacemate explanatjon by the salesman whe
sold the applianee, or to the confent and terminology of (he
warranty itsell, .

1. A number of the warrantics in use, and particularly
those which embody differing periods of coveraze for various
parts and components of w produect, are deceptively eaptioned
through the nse of such terns aa “Ten Yenr Guarantee” or
“Liletime Guarantee” because the period of coverage re-
ferred toin the caption does not, apply to the entire product.,

12, Virtually all major appliance  warrantjes contain
provisions which purport to dischim any liability which
might arise by virtue of the unplied warranties op merchant-
ability and fitness for particular purposes under the Uni-
form Commerciul Code. . , . ) . -

- -13. The contention of manufaciurers aj( retailers that,
limited warranties are justified in order (hat they may
avold damage elaims whiclkaire frivolous of which amount fo
many times the value of e Zoods cannaflse supported

* o o o

14. The majority of {he najor appliance warranties cur-.

rently in use contain exceptions and
unfair to the purchaser and which are unnecessary from the
standpoint of protecting the mahufacturer from unjustified
claims or excessive liability-, - -
* - * * * *

16. A number of the present methods and eriteria used to
determine the amount of compensation to be paid retailers
for warranty service are unsaiisfactory,

17. The extended service outracts and extended {erm
“warranties that are in use today may have one or more of the
~Tollowing disadvantages: g, they ‘may be -overpriced and
T desianed solely fo increase the margin of profit on the gals ;

- they may not provide sufficient compensation for the
servicing ageney  and aggravate the warranty problems
noted above; ¢, they may be devised simply as n means for
increasing sales and contain illusory promises which will not
provide the consumer with any real protection.

* % * #* *

19. Measures must be taken to encourage hoth manufae-
turers ‘and retailers to honoy fully their warranties. One of
the more promising means o this end is the intensification of
cfforts to persuade ar to comnel them 14 give guarantees
which are explicit and which do not contain conditions or
qualifications which are ambiguous or unfair (o the purchaser.
Avoidance of obligntions which are stated in precise and exact
terms s diflicult even for the most callous, Moreover, oppor-
tinities for he concealment of one-sided provisions- gnd
and the making of self-xerving interpretations by the guaran-
tor are minimized if the guaranfee is couched incleay and un-
derstandable languace,

*x ] % % *

exclusions which are .

“
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Commitice ITearings

. Tu addition to the hearings held in this Congress your Commitiee
acting through its Subeommitiee on Commerce and Finanee also held
thiree davs of heavings in 1970 (September 29, 30, October 1) und «ix
davs of hearings in 1971 (September 238, 20, October 12, 13, 14, amd
15) on conswmer product warrantios, T'hose hearings estab'ished the
need for (1) requiring that the terms and conditions of written war-
ranties on consumer products be elearly and conspicuously stated in
simple and readily understood language, (2) prohibiting the prolifera-
tion of classes of warranties on consunter produets and reguiving that
such warranties be cither a full or limited warranty with the require-
ments of a full warranty clearly stated, (3) <afezuards against the dis-

and filness on consumner products where a written warranty is given
- withrespect thereto, and (4) providing consumers with access to reason-
able and effective remedies where there is a breach of a warranty on a

'

.. consumer product., All of these requirements are met by titie 1 of -

- JTR77917 as hereinseported, -

P R o L 20

- - Feprran Traon CodvissioNn AcT AMONDMENTS

The Federal Trade Commizsion was established in 1913 pursnant
Lo the provisions of the Federal Trade Comimission Act which liad
been enacted the preceding vear, The Commission consists of five mem-
bers appointed by the Prezsident by and with the advice and consent of
the Senate for terms of seven years, Not more than three members
of the Commission may be members of the same politieal party, A
focal point of the Commission’s jurisdiction is section 3 of the Federal
Trade Commission Act. \s originally enacted in 1914 section 5 pro-
* . " seribed ninfair methods of competition in commerce. In 1938 cection b
SLTeavas amended to extend the jurizsdiction of the Y'TC to cover “unfair

or deceptive acts or practices in commerce”’. The necessity for this
amendment was explained as follows in the report from your Com-
. mittee: “The words ‘anfair methods of competition® in section 5 have
been constried by the Supreme Court as leaving the Commision
withont jurisdiction to issne cease aud desist orders where the Com-
mission has failed to establish the existenee of competition. In other
words, the .\ct is consfrued asif its purpoze were to protect competitors
only and to afford no protection to the consumer without showing
injury to a competitor,” ¢ )
. Notwithstanding the 1938 amendinents, the Wheeler-Lea Act, the
L FTC continued to be hampered as an effective foree in promoting fair
____ and free competition and safoonardine the consuning public against
unfair or deceptive acts or practices by the scope of its anthority being
. Jimited (o matters “in commerce’” and by being made to rely solely on
the cease and desist ovder procedure for enforcement,

In or affccting Commcree ,

Article I, Scetion S of the United States Constitution grants the
"Congress several specified powers, among them “[tJo regulate Com-
meree with foreign Nations, and amone the severnl States, and with
the Indian Tribes . . ." The Federal Trade Commission Act was

8 JTouse Report No, 1613, 75th Cungaess, Flrst Session, P. 3. |

claimer or modification of the implied warranties of merchantability -
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appointed to carry out this task. Tt was placed under the chairmanship
of Miles W, Kirkpatrick, who at that time was Chairman of the ABA’s
Scction of Antitrust Law.® Althongh courhed in somewhat more
subdued terms, the report of the ABA'S Special Commission supported
the findings of Nader's Raiders. Both reports noted the need for addi-
tional statutory authority to permit the FT'C to carry out its consumer
protection responsibilities.
The Alaska Pipeline Act (Public Law 93-153)
Both the Nader and AB.A reports vecommended that the FTC be
. empowered to obtain preliminary injunctions against unfair or decep-
= tive aets o practices which are unfir or deceptive fo consumers, This
T authority was aranted by Sceetion 4035 of the Alaska Pipeline Act. which

=

Zauthorized the FIC to obtain temporary restraining orders and pre-
~-= liminary injwictions of vielations or threatened violations of any pro-

vision of law administered by the Commission.

In addition, Scction 408 amended the Federal Trade Commission
Act in two other respects sought bythe Commission..It increased (he
penalty for violation of cense and desist orders from £3,000 to $10,000
and gave the Commission the right to represent jtself through its own
sttorneys in civil actions if, after notifying the Attorney Generzl and
giving him 10 days to take the action proposed by the Commission, the
Attorney General failed to do so.

Secriox-ny-Scerrox Drscrirtiox oF THE COMMITTEE AMENDMENTS
. 70 TUE BILL

As reported by your Committee, ILR. 7917 (with the exception of
section 201) is amended section by section. The following deseription

-~ s of the Committee's amendments and section 201,

SHORT TITLE

The first section of the bill provides that the legislation may be cited
as the “Consmner Product Warranties—Federal Trade Commission
Improvements Act”.

TITLE I—CONSUMER PRODUCT WARRANTIES
SECTION 101—DETINITIONS

— - Anong he terms defined in section 101 which are important to
understanding title Lof the legislatton ave the Jollowing:

The term *‘consumer product” is defined to mean any tangible
personal property which is distributed in conunerce and which is noi-
mally used for personal. family, or houschold purposes. There are
many products which fall within this definition which are also used
for other than personal, family, or houschold purposes. For example,
antomobiles which are used for business purposes. Such items are
consumer products for the purposes of this legislation,

The term is also defined so as to ~pecifically include sueh property
intended to be attached to or installed in any real property without
regard to whether it is ~o attached or installed. Under concepts of

U Nr. Kirkpatrick was later appointed and served as Cladriman of the Federal Trade Cominission.

<

.

-



35

" property law fixtures such as hot water heaters and air conditionr~
when incorporated in w dwelling heecome a part of the real property,
It is intended that the provisions of title T continue to apply to suel:
products nl;'_'n'r(llc.ks of how _thc_\'_ are (-lan_[u-d. )

The provisions of the legislation rewarding disclosure of the terms
and conditions of written warvanties on consumer products (seetion

\ 102) would apply only to consumer products actually costing more
than $3. The provisions of the legi~lation requiring that most written
warranties on consumer products be designated as “full’” or “limited”
warranties and specifyving the duties of the warrantor under a full
warranty (sections 103 and 104) would only apply to consumer
products actually costing more than §$10.

_ “Commission” is defined to mean the Federal Trade Commi-sion.

.27 « The term “consumer™ is defined lo mean the first buyer at retail

.77 of any consumer product, any person o whom such product is trans-

“w-.: ferred during the duration of a waranty or service contract applica-

" .. hle to such product and any other person who is entitled by the tezs

T~ of such warranty or service contiact or under u{)plicablc State Jaw to

-7, enforce: against the warrantor or contractor the cblizations of the

~ 7 warranty or contract, Thus, where a warranty or service contract on a

* ~consumer product is given for a specified duration it would cover

7 "transferees who use the product.

—.. = As defined the term “supplier™ means any person engaged in the
business of making a consumer product direetly or indirectly available
to consumers. This definition includes, nmong others, all persons in the
chain of production and distribution of a consumer product includine
the producer or manufacturer, component supplier, wholesaler, dis-

.77 tributor, and retailer. The term is intended to exclude those persons

- ot regularly engaged in the business of making consumer produ:is
.2 - directly or indirectly available to consmirers. Thus, the provisions « [

title I do not apply to sporadic private transactions involving cou-
= . - sumer products.

The term “warrantor” is defined to mean any supplier who gives
or offers to give a warranty. Thus, a person who is not a supplier
cannot under the terms of the legizlation be a warrantor.

A “warranty” is delined {o mean (1) any written aflirmation of faci
or written promise made at the time of sale by a supplier to a purcha-er
which relates to the nature of the material or workmanship and
aflirms or promiscs that such material or workmanship is defect-free
or will meet a specified level of performance over a specified period of
time (2) any undertaking in writing in connection with the sale of a
consumer product to refund, repair, replace, or take other remedial
action with™respect to such product in the event that such product
fiiils to meet the specifieations set forth in the undertaking. In cither
cage the written aflirmation, promise, or undertaking must become a
part of the basis of the bargain hetween a suppiier and the first con-
stmer purchaser. In addition, the term “warranty™ also includes an
implied warranty arising under state law.

The term ‘*‘service contract™ is defined to mean a contract in
writing to perform, over a fixed period of time or for a fixed duration,
services relating to the maintenance or repair of a consumer produet.



Some terms which are defined in section 101 are omitied here beeause ¢
. they are defined to have their usually understood meaning. Other
terms which are omitted are used in particular sections of the ]‘(‘,’!ls)n-
ton end will be dealt with in connection with the deseription o” those

scctions.
: SECTION 102—WARRANTY PROVISIONS

Section 102 only applics to consumer procucts actually costing the
consumer $5 or nore. The words “uctually costing” are intended to
esclude added imposts such as sales taxes. For exaunple, if & consumer

= roductjs sold for $4.95 in a State with a4-percent sales tax the provi- - -~

" gions of section 102 would not be app]ical)]c‘to a warranty on such

.. product even thongh the consumer must :\ctuah)' give {la_e retailer $5.18°
“for the product (54.98 {for-the product, 80.20 for Siutd_sales tax).

" Subsection «(n) provides that any supiplier warranting a con-umer.

=gy ~imple and readily understood Linguage the terms and conditions

- of the warranty pur-uant to rules issued.by the Comimission in ac--

~ cordance with section 109. The purpose of this reguirement is to -
improve the adequacy of information available to consumers, prevent

" “deception, and improve competition in the markeiing of con-umer
products.

The subcection enumerates thivicen categories of iuformation that

- the Commission may require to be set outin any written warrantyona- _. .
_eansumer product. Of conrse, the FLC:couid Ly rule require the
--dnclusion” of additional information in sny written warranty on a
_ consumer product. On the other hand it-could 2l-o omit from intlusion

in any such written warranty any of the calegories set out in the
legi~lation, _ : -

Under subsection (b) the Commission must preseribe rules requiring
that terms of any warranty on a consumer product be-nade available
to the consumer or prospective consumer prior to the »ale of the prod-
uct to him. In addition the Connnission is authorized to prescribe
rules for determining the manner and form in which information with
respeet to any written warranty of a consumer product must be
clearly and conspicuously presented or displaved so ns not to mislead
the reasonable, average consumer, when such information is contained
m advertising, Jabeling, puint-of-sale materials or other representa-
tionsin writing.

Subsection (b) also makes it clear that the Connnission is not
authorized by this legislation to require that any con~umer product or
any of its components be warrauted nor to prescribe the duration of
any warranty given on a consumer product.

lowever, the Commission is authorized to prescribe rules extending
the period of time a written warranty or service contract is in effect o
correxpond with any period of time in excess of a reasonable period
(not less than 10 days) during which the consumer is deprived of the
use of such product by reuason of the failure of the product to conform
with the warranty or by reason of the failure of the warrantor or
service contractor to carry out his obligations within the periods
specified in the warranty or contract.

Subsection (¢) prohibits any warrantor of a consumer product from
conditioning his warranty on the consumer using in connection with

R nuct R PR
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product lo-n consumer in writing must fuly und conpicuously disclose -
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such product, any article or service which is_identified by brand,
trade, or corporatc name. This prolibition would not apply in the case
of a service provided without charge under the terms of a warranty.
Furthermore, this prohibition could be waived by the Commission il it
found that the warranted product will function properly only il the
product or service so identified is used in connection with the war-
ranted product and that the waiver is in the public interest. If the
FT'C waived this prohibition it would be required (o })ublish its deci-
sion in the Federal Legister including its reasons therefore.

Under this prohibition, for example, no antomobile manufacturer
miay condition his warranty of an automobile on the use of a named
motor oil or on the use of its own automobile parts unless he shows
that any other motor oil or automobile parts which are available will
not. function properly and will not give equivalent performance char-
acteristics in the automobile.

Subsection (a) requires any supplier warranting a consumer product

" in writing to clearly and conspicuously designate the warraniy either

as a “full (statement of duration)” warranty or guaranty or as a..
“liited” warranty or guaranty unless excmpted {from doing so by
the Commission pursnant to subsection (¢). Only written warranties
“on econsnmer preducts incorporating the Federal minimum standards
set forth in scetion 104 could Le designated as “full (statement. of
duration)” warranties or gnaranties. These requirements for designat-
ing warranties and the provisions of seetion 104 would only apply to
written warranties on consumer products actually costing the con-
sumer more than $10 (exclusive of taxes).

- Subsection (b) provides that the_provisions of sections 102, 103.

"~ Tand 104 do 1ot apply to statements or representations similr to ex-
_o—pressions of general policy concerning eustomer satisfaction which

are not subject to any specific limitation. The reference heve is {o xuch
statements as “satisfaction gnaranteed or your money refunded™ where
there js no other statement and no limitation on the suppliers obliva-
tion. The subscction specifieally provides, however, that such a state-
ment would remain subject to provisions of the IFederal Trade
Comission .\et and of section 110(¢) of this legislation which refers
to deceptive warranties. )

The Commission may by rule define in detail the duties set forth
in section 104(a) and their applicabilily (o warrantors of different
kinds of consumer products who offer “full (statement of duration)”
warranties. The FTC could also by rule determine when a wananty
in writing did not have to be designated as a “full’” or “limited”
warranty. This authority would be granted by subsection (c).

SECTION 10{—FEDERAL MINIMUM STANDARNDS FOR WARRANTY

Subsection (a) defines the dutics that a supplier must assume if it
issues a “full” written warran{y on a consumer product. Such a
supplier (1) must 2s a minimum undertake the repair or replacement
within a reasonable time and without charge of such consumer product
in the case of a defect, mallunction, or failure to conform with such
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wntten warranty, (2) may not impose any limitation on the duration
of uny implied warrunty on the product, and (3) if the product (or a
component thereof) contains a defect or malfunction after a reasonable
number of atiempts by the warrantor to remedy such defect or ral-
function, the supplier must permit the conswmer to clect either a
refund or replacenient of such product or parts (as the case may be)
with an identical or reasonably equivalent product or part. In any
ease in which replacement of a component part of a consumer product
is involved, replacement includes mstalling the part in the product
without charge.

.- The terms “remedy™. “replacement”, “refund”, and “without
“charge” are defined in pavagraphs (3). (6), (¥), and (11), respee-

i

="~ to clect repair, -replacement. or refund. However, he may not cleet

=. 1o mnake a refund. unless he is unable to provide a replacement and
 repair is nottommercially practicable or cannot be timely made; or
= unless the eonsumer is willing to accept the refund. .

As defined “replacement™ means furnishing a new consumer product
~— which js identical or reasonably equivalent te the warranted product.
" .- “Refund” means refunding the actual purchase price less depreciation
=---- hased on actual use. :

- The term “without charge” means the warrantor cannot assess the
consumer for costs the warrantor or his representatives incur in con-
_ nection with the required repair or replacement of a warranted con-
“» --sumer produc(. 1t does not mean that the warrantor must necesearily
2. compensate ‘the consumer for incidental expenses. Ilowever, if any
-~ incidental expenses are incurred because the repair or replacement is
~not made within a ressonable time or because the warrantor imposes
__- am unreasonable duty upon the consumer as a condition of sccuring
© repair or replacement then the consumer would be entitled to yecover
such reasonable incidental expenses in an action against the warrantor.
Subsection (b) provides that a “full” warrantor may not impose any
duty other than notification upon any consumer as a condition of
securing repair or replacement of any consumer product which does not
conform to the written warranty unless the warranior can demon-
strate that such duty is reasonable. Thus the burden of proof would be
on the warrantor. Ilowever, the warrantor may require as a condition
for the replacement of any con<umer product under a *“full” warranty
that the replaced consumer product shall be made available to the
supplier free and clear of liens nud other encumbrances except as other-
wise provided by rule or order of the Commission in instances in which
such a requirement would not be practicable. Making the product
which is to be replaced “available” to the warrantor might, if it were
portible, include returning it to the place where it was purchased. One
mstance where it is expected that the Commission might excuse the
consumer from returning the delective product to the warrantor free
and clear of liens and encumbrances is where it has become a part of
real property which is subject to a mortpage. Tt is (o be presumed that
the mortgagor would not object to a defect-free fixtwre replacing one
which is defective.

tively, of section 101, “Remedy™ as used in itle’T allows the warrantor”
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Subsection (¢) makes it clear that the warrantor under a “[.1”
warranty may be excu<ed from the duties under that warranty if
unrea~onable use including failure to provide reasonable and necessary
maintenance caused the warranted consumer product to fail to con-
form to the written warranty, The term “reaxonable and necessavy
maintenance’ is defined in seetion 101(4) to mean operations (1)
whieh the consumer reasonably can be expeeted to perform or have
performed, and (2) which are necessary to keep any consumer produet.
performing its intended function and operating in the manner (if any)
specified in the warranty.

Subsection (d) provides that if a supplier desighates a wartanty
applicable 10 & consumer product as a “full (statement of daration)”

" warranty then the warranty on the product shall for the purposes of
any Jegal action under this legislation or under State law be deemed
to incorporaie at least the minimum requirements of <cction 104.

SLCCTION 105—FULL AND LIMITED WARRANTING OF A CONSUMER PRODUCT

.

This section makes it elear that the legilation is not interidial to
prohibit the selling of a ronsumer product which has both {u! 1
= fimited warranties applieshle to it. However, such warrantiesm . he
- - clearly and conspicuously differentiated. For example, the munu-
7 " {facturer of a television set might offer a {ull one-year warranty on the .
picture tube, but restrict the warranty to parts on all other paiis of
the tclevision set. The parts warranty would, of course, have to he
designated as “limited”.

SR . -SECTION 106—SCRVICE CONTRACTS -

- This section makes it-cleur that a supplier max scll a zervice contrasct
. on a consumer product in addition to orin licu of a warranty in wiiting
~ on such product if such contract fully and conspicuously disclo e~ in
simple and readily understood language its terms and conditions,
Section 106 also authorizes the Commission to preseribe rules with
respeet to the mauner and form in which terms and conditions of
service contracts on consumer products shall be elearly and con-picu-
ously disclosed. The authority given to the FTC under this ~cction
with respect to the disclosure of the terms and conditions of servive
confracts is coextensive with the authority given to the Commission
under section 102 with respeet to the disclosure of the terms and
conditions of warranties and does not. detract from the Commission’s
basic authority to prevent unfair or deceptive acts or practices under
section 5 (2) of the JFederal Trade Commission Act.

SECTION 107—DLSIGNATION OF REPRESENTATIVES

This section makes clear that the Jegislation does not prevent any
warranfor from designating a representative to perform duties wnder
the warranty if there are reasonable arrangements for compensation of
the designated representative. However, no such de<ignation would
relieve the warrantor of his direct responsibilities to the consumer. nor
would it muke the designated representative a co-warrantor.
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SECTION 108—LIMITATION OF DISCLAIMER OF IMPLIED WARRANTIES

Subsection (1) provides that no supplier may diselaim or modify any
implied warranty to o consuner with respect Lo n consumer product if
(1) the supplier makes any express wurranty in writing to the con-
sumer with respect to such consumer product, or (2) at the time of sale

or within 90 days thereaflter the supplier enters into nservice contraet,

with the consumer which applies to the consumer product. In other
words, the implicd warrunties of merchantability and fitness would
apply with respeet (o a consumer product whenever an express war-
ranty in writing is given with respect to that product or at the time of
sale or within 90 days thereafter the supplicr enters into a service con-
tract with the consumer applying to that consumer product. Any dis-

.. claimer, modification, or limitation made in violation of these pro-

2z visions would be incifective for purposes of any action under title I

_ or State law. This subsection is designed to eliininate the practice of

* giving an express warranty while at the same time disclaiming implied

warranties, This practice often has the effect of limiting the rights of

" - the consumer rather thun expanding them as he might otherwise be

" - ledtobelieve.

.- Subsection (h) however, makes it clear that if only a *limited
warranty” is given an implied warranty on the consumer product may
be limited to the duration of such limited warranty if such duration is
consciopable and set forth in clear and unmistakeable language, and

- * prominently displayed on the face of the warranty. .

SECTION 109—COMMISSION RULLS

This section provides that rules prescribed for title T are to be

presevibed in accordance with, and are.subject to judicial review under
- the provisions of the new seetion 18 of the Federal Trade Commission
*7 _Act which would be added by section202 of the legislation.

SECTION 110-—REMEDIES

In subscction (a) the Congress declares it to be its policy to en-

encourage warrantors to establish procedures whereby consumer dis-
putes are fairly and expeditiously settled through informal dispute
settlement mechanisms. The Commission must prescribe rules setting
forth requirements for any informal dispute settlement procedure
which is incorporated in any written warranty on a consumer product.
Such rules must provide for the participation in such procedure hy
independent or government entities. It s cssential that such entiries
be completely impartial since they are to be involved in the decision-
making process under such procedure.

The rules preseribed by the FTC with respect 1o such informal dis-
pute settlement proceduves must also prohihit saddling the consumer
with any costs which would di~courage use of the procedure.

One or more suppliers could establish an informal dispute settle-
ment procedure which is in accord with the F1'C’s rules. This procedure
could be incorporated in written warranty on a consumer product.
The supplicr could then require that the consumer must initially resort
to such procedure before bringing any action under section 110(d).
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A lunited exception is made to this requirement in the case of el
action. Before u ¢lass may be established for the purpose of pursuing un
action tnder section 110 (@) the action may be hronght so that the cav
can determine whether it may e m:nn(:!nu-d as a (_*]:1&-‘. action akud to
determine the molnl»m-s}_np of the class, '] !u- 1(-;1151:\110'11 permits a ela-s
action tu e bronght withont first yesorting to any mformal disput-
cottlement procedure, hut the class action could only he pursued to the

wint necessaty to extahlish the representative eapactiy of the nuind
plamtifls. At that point or at some ime previous (o i achinge it the
pamed plaintifis, after informing the defendant that they are actin:
on behalf of the class. woukd have to resort (o the informal dispute ~i-
tlement procedure before tie class action could be earried favther,

An adverse deeision in any informal dispute settlement poaoccedipyee
woild not be a bar to a eivil action on the warranty involved jn the

Zpraceeding, hut the decision reached in any. informal disnute settlo-
“ment procedure relating to any matter.considered in such proceds:
* Jwould b admissible in any ¢ivil aetion arising ont of & warranty on o
=~ constunier product if the precedure complies with the FTCs rules a0l
2 is incorporated as o part of a wwritten warranty pertaining to consan:e:
ZToproduets. - o
"o . The FT'C is autherized to review the bona fide operation of any
" Tinformal dispute settlement procedure which is made a prevequisiic o
T pursuing a-tegal remedy under a warranty on a consumer prodse:
-Such a review could be made upon the Commission’s own initiative or
upon written eomplaint filed by any interested person. If the Corais--
sion finds that any sneh procadure or its iraplementation fails to comn,
with the Cenmission’s 1ules it is authoized to take whatever remc i
action it determines necessary under any authority it has under this
=~ - degislation or any other provision of lw,
Your vommittee expects the 'TC'S rules Lo establich reasomalile thiae
~_.— Limits within which decisions -must be reached. 11 a decision is &
T = reached within the preseribed-time Jinits the consumer could bega
civilaction on the warranty involved. - . T
- Subscetion (b) provides that it is a violation of section 5(a)(1) of “he
Federal Frade Commirsion Act for any person to fail to comply v.ivi
any requiremient imposed on such person by or pursuant (o 1his
legislation or to violate any prolibition contained in this leaislation.
Under subseetion (¢) the district courts of the United States ave
given jurisdiction over any action brought by the Commission 1o
restrain (1) any supplier froimn making a deceptive warranty vith
respect to a consumer produet, or (2) any person {rom failing (o
comply with any reguirement impo=c¢d on such person by or pursuant
to this legi~lation or from viclating »ny prohibition contained in i~
legislation. In the proper civaunstaness & temporary restraining ordes
or a preliminary injunction could be granted by the court withous
bond. However, if & complaint under section 5 of the Federal 'Fra-le
Commission Act were not filed within such period (hot exceedins 10
days) as might be specilied by the court after issuancee of the tempoiary
restraining order or prelinunary injunction the order or injunetion
would be dissolved by the court and be of no futher force or effvet. in
the cuse of an enforcement action against a newspaper, magazine, or
other periodical, the committee anticipates that the court would

"

H. Rept. 93-1107——C



42

follow the procedures set out in section 13(c) of the Federal Trade
(‘“mn\i»inl\ Aet, \ . . .
Subsection (d) gives o vight, of netion to any consumer }\']m' is
duwazed by the failure of a supplier to comply with any_ oblization
under Gitle’ T or wder a warranty op serviee contract na those terms
are defined in seetion 101 This would. of carirse, inelude implicd
warrantics avising under State law. This right of uction would pernit
the consumer to bring suit in (1) any court of comjetent puriadiction
in onyv state or the District of Columbia, or (2) mn an appropriate
district court of the United States. ITowever. in order that such a
suit be hronght in a distriet cowrt of the United States (1) each indi-
Cvidual elaim would have to exceed the sum or value of $25.00, (2)
the matier in controversy would have to exceed the sum or value of

sa.000 (exelnsive of interests and costs) computed on the basis of all

claims o be determined in the suitcand (3) if brought as a class
action. the number of named plaintifis would have to cqual or
exceed 100, . . .
The parpose of theee jurisdictional provisions is to avoid trivial or
insigniliennt actions heing brought as. class actions in the federal
courts. ITowever. if the conditions of this section are met by a class of
conswiners damaced Ly a failure to eomply with a warranty as defined
in Title T or a violation of Title 1. Rection 110(d) should be econstirned
reasonably to authorize the maintenance of a ciass action. In this
context, your Committee would emphasize that this section is remedial
in nature and is desipgned to facilitute relief which would otherwise
not be available ax o practieal matler for inthividual consumers. In
particular. assuimning that other requirements for a class action are

-

met, vour Conuniticr dees not believe that the reguirement of indi-_

vidua! notice to cach potential ckiss member shouid be involed to pre-
clude 2 class action where the identification and notifiention of the

clags membiers s not possible after reasonable efiort by the plaintiff,

In considering whether identification and notification of all mem-
bers of the class is possible with 1easenable eifort, the pavtienlar eir-
cumstances of the plaintift or plaintiffs should be earefully evaluated
by the cowrt, including the quesiion of whether the financial burden
of such identification and notification would be likely to deny them
relief,

Under the provizions of seetion 1337 of title 28, United States Code,
the district courts of the United States have original jurisdietion of
any civil action or proceeding arising under any act of Coneress
regulating commevee. The legi~lation herein reported is, of course, an
act of Congres< vegulating commcree. This orginal jurisdiction vested
in the district courts by ~ection 1337 pertains without regard to the
amount in controversy in any civil action or procceding. In the
absence of these provizions a eivil action on a warranty under the
legislation could be brought in a distriet court of the United States
with ‘ut regard to the amomnt involved. Under the-monetary and other
limi tion ineluded in subsection (), no action could be brought in a
Unit d States distriet comrt unless the overall matter in controversy
excended $50.000 exelusive of intere~ts and co<{, and no individual
clairt could be aggregated in any such action by joinder or in a class
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action unless it exceeded $25.00. In addition to these requirements if
the action is 10 be brought «s a class action, there must be at least 160
numed plaintiffs, .

1f a consumer finally prevails in any action brought in a State or
TFederal conrt under the provisions of this subsection, the comt may
allow him to recover as a part of the judgment a sum equal 1o the
agaregate anount of costs and expenses (including atforneys’ ices
hased on actual time expended) determined by the court to have been
reasenably incurred by the plaintift in connection with the institution
and prosccution of the action.

Subsection (¢) prohibits the brincing of any action under this

< 22 Jegislation for breach of a warranty or service coniract unless the
e p(:xx'(m obligated under the warranty or service contract is first
“afforded a reesonable opportunity to cure the breach, A limited exeep-
"~ tion to this prohibition i~ made m the case of class actions. The class
== Taction may le brought but may only e carried to'the point of esiib-
-« -~ Jishing the vepresentative capacity of the named plaintifls nntil those
= “namet plaintiffs afford the defendant ‘the opportunity to eure thin
ST hreach while notifying him that they e acting on bebalf of the class.
- The provisions of gibseetion (e) would be inapplicable in"any car
- in which the eonsumer has initially vesorted to au informal dispuie
setlement ‘procedure preseribed in the warranty.

Subsection (f) provides that only the supplier actually makine a
written afiivmation of fact, promise, or undertaking shall be deemed
to have created a warranty for purposes of this <ection 110, Any rivhis

.. rariging thereunder may be enforced under section 110 by a civil
action only against such supplier and no other peison. -

s ST T . EECTION 111—TFEFFECT ON OTIIIR LAWS

Subsection (a) makes it clear that nothing in title I of the legislation
shall be construed to repeal, invalidate, or supersede the Federal
Trade Commission Act, any statute defined in the FFederal Trade
Commission Act as an antifrust act, or the Federal Seed Act. 1n
addition the subsection also spells out that title 1 does not apply to

- seed for planting.

The Comnmittee recognizes that the provisions of this titie do not
cover the totality of circumstances and articles of property for which
warrantics and service contraets are given. Thus. subsection (a) would.
among other things, preserve the authority of the Commission to
promulgate rules and issue orders articulating the requirements of
Scction 5(a) of the Federal Trade Commission Act with respect to
warranties and service contracts falling outside of the scope of title 1,

Subsection (b) provides that title T of the legidlation will not
invalidate or restrict any vight or remedy of any consumer undeg
State law or aifect the liability of or impose Hability on any person for
personal injury. R

Any requirement of a State whether made by law or regulation
v aich relates to labeling, dixclosure or other matiers regarding written
warranties or performance thereunder and which is within the scope
of seetions 102, 103, and 104 and rules implementing those sections
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and which is not the same as requirements of those sections or those
rules would not under subsection (¢) be applicable to warranties on
consumer products complying with such sections and rules. .

However, it an appropriate State ageney applied to the FTC and
the Conmunission dctgrmmcd t_ImL _any requirement 9( such ) State
covering any transaction to which title I of this legislation applies (1)
affords greater protection (o consumers than the requirements of
title 1, and (2) does not unduly burden interstate commerce, thcr} ‘tlgc
State requirement would not be preempted by subseetion (¢). This
exemption would ap}ﬁ_\' to the extent specifiedd in the determination of .
the FI'C and only for <o long as the State continued to administer
and effectively enforce any suieh greater requirement.

Except for section 102(¢) which prohibits the conditioning of a
yearraniv on a consumer product on the use of any article or service
identifiedd by brand, trade or corporate name, the provisions of title [
would be inapplicable to any warranty, the making or content of
whirh is otherwise governed by Federal Jaw. If only a portion of a

" writien warranty is so governed by Federal law, the remaining portion
would be subject to the provisions of title J. ‘Thus, except for section

. 3102(c), to the extent section 207 of the Clean Air Act and the regula- - - -

- tions of the Administrator of the Environmental Protection Ageneys - -
apply to~written warranties on mofor vehicies and engings, the provi-- ~-

" sions of title I wouldbeldnapplicable. = - ST

Fr S : ‘At - :
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T : SECTION 112—EPFECTIVE DATE  —— - ~

R S

The-provisions of the legi<lation wilf take offect six months after the
“date_of enactment. Of course the legislation will not apply to any.
consumer product manufacture.l prior to such date. The reguirements
of title I which eannot reasonal:ly bhe met without the promulgation of
- rules by the I'I'C would take effect six months alter the final publica-
tion of the rules. The Conunission could, for goad cause shown, give
desimnated classes of suppliers up tosn additional six months to bring
- their written warranties into compliande with rules promulgated under ..

title I+ - S - =

~ Under subsection (¢) the Commission is required to promulgate-in-
ifial rules for the initial implementation of title I as soon as possible
after the date of enactment of the legislation but in no event could
such rules be promulgated later than one year after the date of the
enactment of the legislation,

TITLE II—FEDERAL TRADE COMMISSION
INMPROVEMENTS

SECTION 201—JURISDICTION OF THE COMMISSION

_ This section amends sections 5, 6, and 12 of the Federal Trade Com-
mission Act 50 to expand e F1'C's junsdiction from acts and prae-
tices “in” interstate commerce to those “in or affecting’ interstate
commerce. . ;

Tho existing jurisdiction of the FTC under sections 5, 6 and 12 of
the Federal Trado Commis<ion MAet is mueh narrower than the scope
of the “commerce clause” of the Constitution. Consequently many
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