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Title 16—Commercial Practices

CHAPTER |—FEDERAL TRADE
COMMISSION

SUBCHAPTER C—RULES, REGULATIONS, STATE.
MENTS, AND INTERPRETATIONS UNDER MAG-
NUSON-MOSS WARRANTY ACT

PART 701-—DISCLOSURE OF WRITTEN
CONSUMER PRODUCT  WARRANTY
TERMS AND CONDITIONS

PART 702—PRE-SALE AVAILABILITY OF
WRITTEN WARRANTY TERMS

I. History of the Proceeding. The Fed-
eral Trade Commission, pursuant to
Title I, sections 109 and 110 of the Mag-
nuson-Moss Warranty—Federal Trade
Commission Improvement Act, Pub. L.
93-637 (15 U.S.C. §§ 2309, 2310), here~
after referred to as “the Act”, has con-
ducted & proceeding for the promulga-
tion of two Rules, one setting forth the
terms and conditions to be disclosed in
written consumer product warranties,
and another setting forth requirements
for making written warranties available
to consumers prior to sale,

Notice of this proceeding, including
the proposed rules, was published in the
FEDERAL REGISTER on July 16, 1975 (40
FR 29895 (1975)). The notice urged all
interested persons to express their ap-
proval or disapproval of the proposed
rules, or to recommend revisions thereof,
and to give a full statement of their
views, supplemented by all appropriate
documentation. The documents support-
ing the proposed rules, and a report of
the Commission staff discussing the pro-
posed rules and the supporting docu-
mentation, were placed on the public
record and made available for examina-
tion and copying.

Interested parties were thereafter af-
forded opportunity to participate in the
proceeding through the submission of
written data, views and arguments, and
to appear and express their views orally
and to suggest amendments, revisions,
and additions to the proposed rules. A
period of 60 days was allowed for sub-
mission of written comments on the pro-
posed rules. Public hearings, as an-
nounced in the notice, were held in
Washington, D.C., September 15-18,
1975; in Chicago, Illnols, September
22-25, 1975; in Los Angeles, California,
September 29 through October 1, 1975;
and in San Francisco, California on Oc-~
tober 2, 1975. Every person who had ex-
pressed a desire to present his or her
views orally at these hearings was ac-
corded an opportunity to do so. The pub-
lic record remained open thirty days
following the hearings for receipt of any
other written data, views or arguments.

Upon careful analysis and review of
the written and oral comments, the Com-
mission has made certain modifications
to the proposed Rules published July 16,
1975. The rules, the rationale for the
modifications, and the record relating
thereto, are discussed within the State-
ment of Basis and Purpose appearing
below as part of this notice. The modi-
fications do not raise issues of law or

fact which were not fully addressed in
and supported by the record. Therefore
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the Commission is promulgating these
rules without further invitation for com-
ment on the modifications.

II. Background. (A) The Magnuson-
Moss Warranty Act. Recognizing the
need for minimum warranty protection
for consumers, for consumer understand-
ing of warranties, for assurance of war-
ranty performance, and for better prod-
uct reliability, the 93rd Congress passed
the Magnuson-Moss-Federal Trade Com-
mission Improvement Act,' which was
signed into law on January 4, 1975.

An examination of the legislative his~
tory of the Act reveals the congressional
intent in requiring the disclosure of
written warranty terms and conditions.
The statements of Messrs. Moss and
Magnuson in introducing the warranty
legislation, as well as the Senate Report
accompanying the legislation, highlight
the need for warranty disclosures.

Congressman Moss, stated:

' “The need for warranty reform has becoms
apparent ever since the mid-sixties, when
the Federal Trade Commission and the Sen-
ate Commerce Committee began investigat-
ing consumer product warranties.

. . . One of the most important effects of
this bill will be its ability to relieve con-
sumer frustration by promoting understand-
ing and providing meaningful remedies. This
bill should also foster intelligent consumer
declsions by making warranties understanda-
ble. At the same time, warranty competition
should be fostered since consumers would
be able to judge accurately the content and
differences between warranties and compet-
ing consumer products . ., .,

Perhaps one of the potentially most ime-
portant and long range effects of this bill
resides in its attempt to assure better prod-
uct reliability. The bill . ., attempts to
organize the rules of the warranty game in
such a fashion as to stimulate manufacturers,
for competitive reasons, to produce more
reliable products. This is accomplished using
the rules of the marketplace by giving the
consumer enough information and under-
standing about warranties so 23 to enable
him to look to the warranty duration of a
guaranteed product as an indicator of prod-
uct reliability.” 2

As further {llumination on the back-
ground and need for the warranty leg-
islation, and for disclosure of written
warranty terms, the Senate report ac--
companying S. 356, the Senate version
of the warranty legislation, stated:

For many years warranties have confused
and misled the American consumer. A war-
ranty is a complicated legal document whose
full essence lies buried in myriads of re-
ported legal decisions and in complicated
State todes of commercial law. The con-
sumer’s understanding of what a warranty
on a particular product means to him fre-
quently does mnot coincide with the legal
meaning,

This was not always the case. When the
use of a warranty in conjunction with the
sale of a product first became commonplace,

1 Magnuson-Moss Warranty-Federal Trade
Commlsslon Improvement Act, 156 U.S.C. 2301
et seq.

? 119 Cong. Rec. 872 (January 12, 1973) (re-
marks of Congressman Moss).

3Senate Comm. on Commerce, Report on
8. 356, S. Rep. No, 93-151, 93d Cong., 1st Sess.
(1973) [hereinafter referrcd to as ““Senate
Report”|,

it was typically a concept that the contract-
ing parties understood and bargained for,
usually at arms length. One could declde
whether or not to purchase a product with a
warranty and bargain for that warranty ac-
cordingly. Since then, the relative bargain-
ing power of those contracting for the pur-
chase of consumer products has changed
radically. Today, most consumers have little
understanding of the fregquemily complex
legal implications of warrantles on con-
sumer products. Typically, a consumer today
cannot bargain with consumer product
manufacturers or suppliers to obtaln a war-
ranty or to adjust the terms of a warranty
voluntarily offered. Since almost all con-
sumer products sold today are typlioally done
s0o with a contract of adheslon, there is no
bargalning over contractual terms. S. 356 at-
tempts to remedy some of the defects result-
ing from this gross inequaliiy In bargaining
power, and return the sense of fair play to
the warranty field that has been lost through
the years as the organizational structure of
our soclety has evolved. The warranty provi-
slons of S. 356 are not only designed to make
warranties understandable to consumers, but
to redress the {1l effects resulting from the
imhalance which presently exists in the rela-
tive bargaining power of consumers and sup-
pliers of consumer products.” ¢

Senator Magnuson's remarks in intro-
ducing S. 356 to the Senate also described
the necessity for requiring disclosure of
warranty terms and conditions:

“. + + {W]arranties have for many years
confused, misled, and frequently angered
American consumers . . . Consumer anger is
expected when purchasers of consumer prod-
ucts discover that their warranty may cover
a 25-cent part but not the $100 labor charge
or that there is full coverage on a plano so
long as 1t is shipped at the purchaser's ex-
pense to the factory...”

*, . . [Tihe bill 18 designed to promote
understanding. Far too frequently, there is a
paucity of information supplied to the con-
sumer about what in fact is offered him in
that plece of paper proudly labeled ‘war-
ranty.’ Many of the most important questions
concerning the warranty are usually unan-
swered when there is some sort of product
faflure. Who should the consumer notify if
his product stops working during the war-
ranty perlod? What are hils responsibilities
.alter novification? How soon can he expect
8 fair replacement? Will repair or replace~
ment cost him anything? There is a growing
need to generate consumer understanding by
clearly and censpicuously disclosing the
terms and conditions of the warranty and
by telling the consumer what to do if his
guaranteed product becomes defective or
malfunctions, Presently the consumer only
learns of the extent of his warranty coverage
when his guaranteed product becomes defec~
tive or malfunctions and he is told that the
guarantee in question does not cover the part
that falled, or that the retailer does not
handle the manufacturer's repair work, or
that the guarantee does not cover labor cosis
and 8o forth.” & _

‘The Act, among other things, provides
disclosure standards for written con-
sumer product warranties. The Proposed
Rule on Warranty Disclosures was based
upon the disclosure requirements set
forth in Section 102(a) of the Act. The
Act also requires the Commission to pre-
scribe rules to assure the availability of
warranty information prior to the actual

¢Id., at 8.

5119 Cong. Rec. 968 (January 12, 1973) (re-
marks of Senator Magnuson).
pllers of consuiner products,”s
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purchase. The Proposed Rule on Pre-Sale
Availability of Written Warranty Terms
was based on the authority given to the
Commission in Section 102(b) (1) (A) of
the Act. .

(B) FTC Guides Against Deceplive
Advertising of Guarantees. The items
‘authorized for disclosure in written war-
ranties in Section 102(a) of the Act are
substantially the same as those which
have been required by the Commission’s
Guides Against Deceptive Adveriising of
Guarantees (the “Guides”),? which cod-
1fy the F'TC case law concerning disclo-
sure requirements for warranties. The
Guides, applicable to both actual war-
ranty documents and advertisements of
warranties, enunciate the policy that in
conjunction with any representation that
a product is guaranteed there must be
full and accurate disclosure of the
terms, conditions, and limitations of such
guarantee. As stated In the Guides, the
representation must disclose the nature
and extent of the guarantee, 16 CFR
239.1(a), the manner in which the guar-
antor will perform, 16 CFR 239.1(b), and
the identity of the guarantor. The Guides
also contain special provisions dealing
with pro-rata adjustment of guarantees,
“satisfaction or your money back” rep-
resentations, lifetime guarantees, sav-
Ings guarantees, and guarantees under
which the guarantor does not or cannot
perform. Since the Guides were promul-
gated in 1960, there have been well over
1,000 informal actions under them. The
Guides have been cited in several cases
and advicory opinions rendered by the
Commission.”

With the proliferation of new. prod-
ucts on the market and the increased
use of product warranties as marketing
devices in recent years, new problems in
the area of warranties have arisen which
necessitate a revision of the 1960 Guides.
The steady influx of consumer com-
plaint letters regarding warranties serves
as further indication of the need to ex-
pand the Guides to encompass a wider
range of warranty problems.*

(C) House Inlerstate and Foreign
Commerce Committee, Subcommiltee on
Commerce and Finagnce Stalf Report On
Consumer Product Warranties. The staff
of the House Interstate and Foreign

Commerce Committee, Subcommittee on
Commerce and Finance, at the direction
of Chairman John E. Moss, published a
study on September 17, 1974 concerning
consumer product warranties currently

¢ Guides Against Deceptive Advertising of
Guarantees, 16 CFR 239, adopted April 26,
1960,

7See, o.g. Fingerhut Manufacturing Com-
pany, et al., 65 F.T.0. 751 (1964), Consoli-
dated Sewing Machine Co., etc. 71 P.T.C. 358
(1967), Benrus Watch Company, Inc., et al.,
64 F.'.T.C 1018 (1984), Wilmington Chemical
Corporation, et al, 69 P.T.C. 828 (1968),
Montgomery Ward Co., Inc. 70 P.T.C. 52,

affirmed 8379 F. 2d 666 (Tth Cir. 1967) Scott
. Mitchell House, Inc, et al, T3 F.T.C. 523

(1968), Advisory Opinion No, 248 (1968), Ad-
visory Opinion No. 100 (1966), Advisory
Opinton No. 427 (1870).

*FT'0 Warranty Complaints Tahulation,
FTC Correspondence Sectton, July 7, 1975.
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being used in commerce.® The purpose of
this study was to determine the effect of
varlous government studies, including
The President’s Task Force Report on
Appliance Warranties and Service * and
the 1966 FTC investigation of automobile
warranties, as well as voluntary action
throughout the past decade on the qual-
ity of warranties for consumer products
presently on the market. The staff of the
House Commerce and Finance Subcom-
mittee examined approximately 200 war-
ranties from 51 American manufacturers.
The products involved included house-
hold appliances, mobile homes, auto-
mobiles, television and radio receivers
and stereo equipment. The Subcommit-
tee staff found that no significant
changes had occurred in warranty docu-
ments since 1969. According to the staff
report:

“(A)ny actions taken on the part of manu-
facturers and trade assoclations to clean up
these guarantees during the past flve years
appear to have had minimal results, These
certificates, often marked ‘WARRANTY’ and
printed on good quality paper with a fancy
filigree border, in many cases serve primarily
to limit obligations otherwisse owed to the
buyer as a maiter of law. This is done by dis-
claimers and exemptions and by ambiguous
phrases and terms. All too often the warran-
ties shroud and effectively cover-up the oblf-
gations of the seller.” 1

The conclusion of Congressman Moss
highlighted the need for action on war-
ranties: “It is all but fraud when a guar-
antee declares in large print that the
manufacturer is giving protection to the
buyer and in the fine print attempts to
take away common-law buyer protec-
tion.” @

(D) NBCCA and MACAP Reports. The
business community, tpo, has recognized
the need to re-examine and reformulate
current warranties. A report “Product
Warranties: Business Guidelines to Meet
Consumer Needs,” written by the Sub-
Council on Warranties and Guarantees
of the National Business Council for
Consumer Affairs “ reflects the business
community's own interest in straightfor-
ward warranty content. The Council,
composed of over 100 business leaders,
was established by former President
Richard M. Nixon in 1971 for the purpose
of advising the Federal government on
consumer affairs. The Sub-Council’s re-
port represents an effort to assist the
business community in re-examining its
warranty policies and practices in the
light of consumer expectations. It recom-

*Staff of House Interstate and Foreigh
Commerce Comm., Subcomm. on Commerce
and Finance, Report on Consumer Product
Warrantles (1974) (“House Subcomm. Staff
Report”).

wTask Force On Appllance Warrantles
and Service, The President’s Task Force Re-
port On Appliance Warranties and Services
(1969).

31 House Subcomm, Staff Report, supra note
8, at 30,

1 Washington Post, Sept. 19, 1974, § B, at
18, col, 1,

# Sub-Council on Warranties and Guaran-
tees of the Natlonal Business Counsel For
Consumer Aflalrs Product Warranties: Busi-
ness Quidelines to Meet Consumer Needs
(1972) [herelnafter “NBCCA Report”],
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mends action which businesses might
take to improve warranty practices.
The Major Appliance Consumer Action
Panel (MACAP), sponsored by the Asso-
ciation of Home Appliance Manufac-
turers (AHAM), the Gas Appliance Man-
ufacturers Association (GAMA), and the
National Retail Merchants Assoclation
(NRMA), has conducted two studies on
warranties in the major appliance indus-
try.!* The first study, conducted in
1971-72, analysed seventy warranties

- voluntarily submitted by members of the

industry. These were evaluated against
recommended warranty guidelines draft-
ed by the Panel.

A more extensive follow-up study, un-
dertaken in 1973, elicited response from
106 companies. In the 1973 study, the
Panel’s evaluation criteria were drawn
from the appliance industry’s voluntary
recommended guidelines, published by
the three associations that sponsor
MACAP. The 1973 study found that 757
of the appliance industry was in com-
pliance with MACAP’s guidelines. The
same degree of compliance was cited in
MACAP’s 1971-72 study. Only 17 of the
106 warranties submitted fulfilled all the
guidelines. The appliance industry’s in-
ability to meet even industry-established
criteria for warranties, as evaluated by
industry members, lends further support
for the necescity for Comunission action
on warranty disclosure.

III. Disclosure of Written Consumer
Product Warranty Terms and Condi-
tions. The items required for disclosure
by this Rule are material facts about
product warranties, the non-disclosure
of which constitutes a deceptive practice.

Numerous Commission decisions * have
affirmed the principle that the failure to
disclose material facts in circumstances
where the effect is to deceive a sub-
stantial segment of the purchasing public
is a violation of Section 5 of the Federal
Trade Commission Act.”

In addition to these cases, the Commis-
sion’s Octane Rule" and Light Bulb
Labeling Rule ™ indicate that the failure

to disclose facts which are essential to

*Major Appllance Consumer Actlon Panel,
MACAP Analysis of Major Appliance War-
ranties (1971, 1973 (“MACAP Report™).

1 See cases cited in Statement of Basis and
Purpose, Trade Regulation Rule for the Pre-
vention of Unfair and Deceptive Advertising
and Labeling of Cigarettes In Relation to
Health Hazards of Smoking (1961), 23 Fed.
Reg. 8324 (July 2, 1964) (hereinafter referred
to as Clgarette Statement), at 8351-8352, nn.
73,74 and 75.

1915 U.8.C. 45. .

u Statment of Basis and Purpose to accom-
panying Trade Regulation Rule on Posting of
Minimum Octane Numbers on Gasoline Dls-
pensing Pumps (hereinafter cited as Octane
Rule) 1972, at 8: “Pallure ... to tdentify the
gasoline . . . may constitute a deception and
an unfair trade practice in that it falls to
provide the consumer with a criterion to
which he can relate the gasoline with engine
requirements of his automobile.”

1 Statement of Basis and Purpose accom-
panying Trade Regulation Rule on Incan-
descent Lamp (Light) Industry: Fallure to
Disclose Lumens, Life Cost and Other Data
(“the Light Bulb Rule”) (1972).
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the consumer’s ability to make an in-
formal purchasing decision is a deceptive
practice. Likewlise, the failure to disclose
information about consumer product
warranties which is material to the mak-
ing of an intelligent and knowledgeable
consumer cholce is deceptive.

Under the “technical truth” rule,” a
claim or representation which is literally
true is found to be deceptive because of a
failure to disclose material facts that
qualify and explain the claim. The ra-
tionale behind this principle is that the
deception stems from the false or mis-
leading impression which is created in
the mind of the consumer by virtue of
the fact that the claim is removed from
its proper context. The concern is with
the truth as viewed by the consumer,
rather than with the technical truth. As
a further example of the application of
this Rule, the Commission, In Clinfon
Waltch Co.” held that it was a deceptive
trade practice for the respondent watch
manufacturer to advertise a “lifetime
guarantee” without disclosing that there
was & charge for warranty service. Like-
wise, the failure to disclose all conditions,
limitations, and exclusions as to product
warranties renders any affirmative
claims about warranties deceptive, “To
tell less than the whole truth is a well
known method of deception.”® By the
same token, absolute silence on a mate-
rial fact may be deceptive where the pub-
lic assumes from this silence that a state
of facts exists when, in fact, affirmative
disclosure would reveal that these as-
sumptions are unfounded. In such in-
stances, the consumer’s normal and rea~
sonably foreseeable expectations are ex~
ploited, and a false or misleading impres-
sion is created.

The omission of any material terms or
conditions from a warranty may prevent
the intelligent use of the warranty as
informational input into the consumer’s
purchasing decision, and may contribute
to the generation of unrealistic consumer
. expectations about product reliability
or efficacy. Thus, consumers may be in-
duced to make purchases that they would
not otherwise have made, with a result-
ing gap between anticipated and actual
product and warranty performance.

Silence on the subject of product war-
ranties and warranty terms can lead
consumers to make erroneous assump-
tions and decislons. For example:

(1) In the absence of a disclosure as to the
identity of the warrantor, the consumer
might assume that the warrantor is the re-
taller, whereas in fact the warrantor might
be the manufacturer.

(2) If a warrantor is silent as to which
parts, components, characteristics or proper-
ties are covered by the warranty, the con-
sumer might erroneously assume that war«
ranty coverage is more extensive than it ac-
tually is.

(3) Silence as to the fact that limitations
on implied warranties are unenforceable in
certain states may erroneously lead consum-

» p. Lorillard Co. v. FTC, 188 F. 2d 52 (4th
Cir 1950).

™57 PTC 222, aft'd sub nom. Clinton Waich
v. FTC, 291 F. 2d 838 (Tth Ofr. 1661).

v p. Lorillard Co. v. FTC, 186 F: 2d 532, 68
(4th Cir, 1950),
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ers In such Jjurisdictions to assume that the
warranty document states the full extent and
Iimit of their warranty rights.,

These examples fllustrate some of the
ways in which some warranty documents
in their current form can have the ca-
pacity or tendency to mislead consumers.
Affirmative disclosure of warranty terms
will serve to eliminate deception by pro-
viding material facts, the ahsence of
which could lead consumers into pur-
chasing one product, instead of a com=-
peting item, on the basis of what is osten-
sibly a better, more extensive warranty,
but which in fact provides more limited
coverage and fails to fully disclose all of
its conditions and limitations. A require-
ment of minimum uniformity in war-
ranty disclosures should enable consum-
ers to make valid and informed compari-
sons of warranties for similar products,
and insofar as their purchasing decisions
are influenced by such comparisons, bet-

. ter able to make educated buying choices.

IV. The Final Rule. 1. § 701.1 Defini-
tions. Except as discussed below, the defi-
nitions in the final Rule are those set
forth in proposed Part 701. As the defini-
tions used in Part 702 have been made
to conform to the corresponding defini-
tions in Part 701, the following discus-
sion applies to both Parts.

The definitions given in the proposed
Rule for “The Act”, “written warranty”,
“implied warranty’”, ‘remedy”, “sup-
plier”, and “binder” have not been modi-
fled. With the exception of the terms
“The Act” and “binder”, the definitions
correspond to those used in the Act. No
substantial comment was received as to
the use of these definitions.

a. “Consumer product”, “consumer”
and “seller”. Comments from Standard
0Oil Co. of Indiana, Mohasco Corporation
and others concerning the definitions of
‘‘consumer product” and ‘“consumer”
stated that the proposed Rule did not
deal adequately with the problem of in-
dustrial or commercial use of products
normally used for personal, family, or
household purposes.” Several comments
including those of Toyota Motor Sales,
and the National Sporting Goods Asso-
ciation, recommended that warranties
extended to commercial or industrial
users of consumer goods should be ex-
empted from the requirements of the
Act.® O. M. Scott and Sons claimed that
the proposed Rule would have allowed
industrial users to put consumer goods
10 commercial use and then to claim the
benefits of warranty protection intended
for consumers.*

For the purposes of these rules only,
the definition of “consumer product” was
amended by adding the following lan-
guage: “Products which are purchased
solely for commgycial or industrial use

2(The Public Record is hereinafter cited as
*R"”.) R 1-3-1, 11-12, O. M. Scott & Sons;
R 1--3-1, 66, Mohasco Corp.; R 1-3-2, 678-79,
Toyota Motor Sales, U.S.A., Inc.; R 1-83-2, 604,
Standard O1l Co, Indiana; R 1-4-1, 21 Na-
tional Sporting Goods Association; R 1-6,
156, Connecticut Citizen Research Group.

8 R 1-3-1, 66, Mohasco Corp.; R 1-3-2, 678~
79, Toyota Motor Sales, U S.A., Inc.; R 1-4-1,
21, Natlonal Sporting Goods Association.

# R 1-3-1, 11, O. M. Scott & Sons.

are excluded solely for purposes of this
Part”. Paralleling this revision, the fol-,
lowing underlined language was inserted -
in the definition of “consumer”: “Con- -
sumer” means a buyer (other than for .
purposes of resale or use in the ordinary
course of the buyer’'s business of any con- -
sumer product...” *

The definition of “seller” was revised as
follows: * ‘Seller’ means any person who
sells or offers for sale for purposes other
than resale or use in the ordinary course
of the buyer’s business any consumer
product.” * This definition was changed
to conform to the definition adopted for -
“consumer”. It is not the Commission’s
intent to apply these rules to purely
commercial users.

b. “Warrantor”. Sears Roebuck and
Co. (“Sears’”) suggested that the defini-~
tion of “warrantor” be limited to those _
offering written warranties and not in-
clude those only obligated under implied -
warranties. As proposed, the definition of “,‘
“warrantor” would have made a seller =
who did not offer a written warranty of
his own, but who was obligated under an
implied warranty by operation of law, a ;
“warrantor,” and thus subject to the::
duties of a “warrantor” as well as & i.
“seller” under § 702.3.” 5

Exxon Co. and Engine Service Asso
clates, Inc. commented on the addition -
of the language *. . . arising under state
law . . . in connectaon with the sale bY
a suppher "in § 702.1(d) *

For the purposes of these rules, the
definition of “warrantor” has been re- .’
drafted to include only persons who give - .
or offer fo give a written warranty. The
Commission- concluded that the Act’s &
definition was overly broad for purposes s
of a rule concerning. disclosures “in.
written warranties. ,

c. “On the face of the warranty.” Sec- ~
tion 108 of the Act ® and section 701.3(a) -

(1) of the final Rule require that any' :

C

oa oAl

‘ o
B i v L ek B

5

iy

% “Many products ‘normally’ bought by -
consumers are also purchased by industrial °
and commercial accounts for uses other than -;
resale, 1.e, they may be consumed entirely in .
the process of manufacture or indirectly be- -~
come components In products for eventual --
resale, and s0 on. Much of the difficulty could ©
be eliminated by inserting the underlined .
language as follows: *

“‘Consumer’ means a buyer (other than -
for purposes of resale or other use in buyer's _
ordinary course of business) ... R 1-3-2,
694, Standard Oil Co. (Indlana) il

. (R)evise Section 701.1(h) so that it
reads as follows: ‘Consumer’ means a buyer s
(other than for purposes or resale or for pur- -
poses of use in its ordinary course of dusi= -
ness) . . ." ¥

"“stmuarly. the definition of ‘seller’ in >
§702.1(e) should be revised as follows: .
‘Seller’ means any person who sells or offers
for sale for purposes other than resale or :
other use in buyer’s ordinary course of busi -
ness any consumer product.” R 1-3-2, 695.
Standard Oil Co. (Indlana). % -

3R 1-3-2, 667, Sears Roebuck & Co.

1

BR 1-3-2, 427, Exxon Company, US.A. ;
R 1-4-1, 226, Engine Service Assoclation, Inc.
”Sectlon 108(b) of the Act states that ;
(Implied warranties may be limited Jn
duration . .. if such limitation ... is set .
forth in clear and unmistakable lmgum {,,3
and prominently displayed on the face ot thl g

warranty.”




mitations on the duration of Implied
arrantles be disclosed “on the face of
12 warranty.”

Section 104 of the Act requires that
v warrantor” offering a full warranty

. . may not exclude or limit conse-
aential damages for breach of any writ-
'n or implied warranty on such prod-
:t, unless such exclusion or limitation
ynspicuously appears on the face of the
arranty.” *

The definition of “on the face of the
arranty” was added to clarify the re-
lired location of disclosures under Sec-
ons 104(a)(3) and 108(b). The final
ule provides:

“d) On the face of the warranty
1eans—

(1) where the warranty is a single
1eet with printing on both sides of the
1eet, or where the warranty is com-
rised of more than one sheet, the sheet
n which the warranty text begins;

(2) where the warranty is included as
art of a longer document, such as a use
nd care manual, the page in such doc-
ment on which the warranty text
egins.”

The lntent of this definitfon is to place
nportant warranty information on page
ne of the multipage warranty where it
an easily be scanned by a reader review-
1g the designation(s). The ‘face” of a
ne page, one sided document is evident.

2. §701.3 Disclosure of Written war-
anty terms. Scope of the Rule. “Actu-
lly Costing the Consumer More than
15.00.” Section 701.3 of the Proposed
ule required a warrantor warranting
consumer product “actually costing the
onsumer more than $5.00” to make the
2quired disclosures. The dutles of the
zller and the warrantor in proposed
‘art 702 were also triggered by the $5.00
areshold, Comments on the Record®
1zgested that the final rules raise the
hreshold from $5.00 to a higher level.®

0§ 104(a) (3).

nThe Public Record of this proceeding
ansists of 2548 pages of transcript from the
ublic hearings (hereinafter cited as “Tr.”),
ve volumes of staff submissions including
1e staff report, R 215-47-1-2, Vols. 1-5
hereinafter cited as R 1-2), three volumes

f comments from business, R 216—47-1-3,

ols. 1-3 (hereinafter cited as R 1-3), two
olumes of comments from trade assocla-
ons, R 215-47-1-4, Vols, 1-2 (hereinafter
Ited as R 1-4), one volume of comments
-om Individual consumers, R 215-47-1-8,
hereinafter cited as R 1-5), one volume of
>mments from consumer groups, R 215-47-
-8 (herelnafter cited as R 1-6), one volume
f submissions from federal agencles and
1embera of Congress, R 21%5-47-1-7 (here-
1after cited as R 1-7), one volume of sub-
1ussions from state agencles and officials,
. 215-47-1-8 (hereinafter cited as R 1-8),
ne volume of submissions from academi-
lans, R 215-47-1-9 (hereinafter cited as
. 1-9), and one volume of Exhibits, R 215~
7-1-13 (hereinafter clted as 1-13).

“* R 1-3-1, 40-41, Purolator, Inc.; R 1—4-1,
23-584, American Apparel Manufacturers
ssoclation (AAMA); R 1-3-3, 1114, Midland
yoperatives, Inc.; R 1-4-2, 691, Assoclation
I Home Appliance Manufacturers (AHAM);
' 1-4-2, 693, Natlonal Retall Merchants As-
wintion (NRMA).,
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Two principal reasons were given for
this suggestion:

(1) the cost of complying with the re-
quirements of Parts 701 and 702 would be
prohibitive In relation to the selling price
of the product:® and the extra cost would
force manufacturers to eliminate their war-
ranty programs on the inexpensive Iltems,
and thus, the Congressional purpose of ex-
panding the avallability of warranties would
be frustrated; *# and

(2) since consumers rarely read warrantles
on relatively inexpensive ltems, requiring
compliance” with Part 701, thus Increasing
the length of the warranty, would further
discourage the consumer from reading war-
ranttes prior to sale.®

The Commission has concluded that
applying these rules only to products
actually costing the consumer more than
$15.00 would be in the public interest.
Although the rules have been modified
to eliminate unnecessary burdens, they
will impose a compliance obligation. Al-
though reasonable, this obligation is not
a costless endeavor. The Commission is
persuaded that existing disclosure and
availability practices pertaining to in-
expensive products, while far from per-
fect, have not caused substantial harm
to the public. The need for warranty
information before and after a purchase
is affected by the cost of the product
involved. Section 102(3) of the Act
recognizes this fact. Faced with the
possibility that compliance with these
rules may result in a_ decision by war-
rantors not to offer written war~
ranties, the Commission has concluded
that, for these products, some warranty
information is likely to be better than
none at all. This conclusion is buttressed
by the recognition that Section 5 of the
Federal Trade Commission Act and Sec-
tion 110 of this Act provide ample au-
thority to deal with unfairness and de~
ception in the warranty practices asso-~
clated with inexpensive products. The
Commission will not hesitate to use this
authority where the public interest re-
quires action.

The remaining question is whether the
Act gives the Commission the authority
to raise the $5.00 figure. Section 102(e)

provides:

The provisions of this section apply only
to warranties which pertain to consumer
products actually costing the consumer
more than 85.

In response to a request from the Com-
mission* staff, the National Consumer
Law Center submitted that the Commis-
sion does not have the authority to ralse
the $5 figure.®

Generally, courts have held that an
agency has wide discretion in interpret-

¥R 1-3-1, 88, Purolator, Inc.. R 1-4-1,
152, American Institute of Nail and Tack
Manufacturers; R 1-4-1, 583, AAMA; R 1-3-3,
1114, Midland Cooperatives, Inc; R 1-4-3,
683, NRMA,

%R 1-4-1, 1562, American Institute of Nall
and Tack Manufacturers; R 1-4-2, 691,
AHAM; R 1-4-2, 693, NRMA,

%R 1-3-1, 38, Purolator, Inc.; R 1-3-3,
1114, Midland Cooperatives, Inc.; R 1-4-2,
693, NRMA.

“R 1-6,

160, National Consumer Law
Center, Inc. .
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ing a statute and that any agency decl-
sion should be given great deference by
a reviewing court.”* Red Lion Broadcast-
ing v. FCC, 395 U.S. 367, 381 (1969). The
Court in Red Lion stated:

. . . Ageney construction of a statute
should be followed unless there are com-
pelling indications that it 1s wrong.

Moreover, deference to agency discretion
{s particularly high where the inter-
pretation involves the first implementa-
tion of the statute, in other words, the
“setting up of the machinery”.

‘When faced with a problem of statutory
construction this court shows great defer-
ence to the interpretation given the statute
by the officers or agency charged with its
administration, . . . Particularly is this re-
spect due when the administrative practice
at stake ‘Involves a contemporaneous con-
struction of a statute by the men charged
with the responsibility of setting its machin-
ery in motion, of making the parts work
efficlently and smoothly while they are yet
untried and new’, Udall v. Tallman, 380 U.S.
1, 16 (1964) citing in part Power Reactor Co,
v. Electricians, 367 U.S. 396, 408 (1960)

The legislative intent and the public
policy behind the Act make it clear that
the Commission has the authority to
raise the $5 figure. _

There are two possible constructions of
Section 102(e) of the Act. The first is
that Congress intended affirmatively to
include all consumer products costing $5
and above within the scope of the Act.
The second is that Congress only wanted
to exclude all consumer products below
$5 from protection of the Act. In other
words, paragraph (e) was intended to
impose a limit on Commission author-
ity to apply Section 102 to products be-
Iow $5 but not to prohibit the Commis-
sion from exercising discretion to select a
higher threshold. Under this Interpreta-
tion, the products Congress intended to
exclude would still be excluded by the
higher figure set by the Commission.

The legislative history of the Act sup-
ports the latter interpretation. The most
important evidence of the intent behind
Section 102(e) is the Conference Com-
mittee Report. The Report section deal-
ing with dollar limitations, speaks of “ex-
clusion”. The Report shows that Con-
gress was concerned with what was ex-
cluded rather than with ‘what was in-
cluded.”

s6: See also In the Matter of Hollow Tree
Lumber Company, 91 NLRB. 635 (1950).
In that case the Board noted tts long stand-~
ing practice not to exercise its jurisdiction
to the fullest extent possible under the au-
thority delegated to it by Congress since
such practice would better effectuate the
purposes of their Act. The Board required
that a certain dollar level be reached before
they would invoke jurisdiction. Simtlarly
here, the Commission would require a cer-
tain dotlar level to be reached (015) for im-
plementation of the Act.

7H.R. Rep. No. 1589, 93d Cong. 2d Sess.
24 (1974):

*3. Dollar Limlitations

Uunder the Senate bill, the labeling and
designation provisions applied only to con-
sumer products actually costing 856 or more.
Any warrantor who was selling a consumer
product costing less than 86 who used the
full warranty designation would have heen

Footnote conlinued on next page
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¥’ provides that any warrantor giving s war-

" ranty characterized 88 & full warranty must g5,09 paged on depth of tread remaining. The

R
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Consequential use of the word “only”" pliance Industry.® The Waltham Watch

. In section 102(e) indicates an intentioh

“*to exclude those items under $5. If -the of Chain Drug
Congress had opted for an “in¢lusion™ rep:

Company and-the National Association
tores. argued that the
g of such maniials; to conform

approach it is likely that the statute with the single docurgent rule, would be

to all products actually costing mor

¢ than $5.” .

The $15 figure was chosen in order
gain the benefits of raising the $3§ figur
outlined previously,/ without I cov

". erage of any signiﬁ;l':ant consumer prod;

ucts.

Guenther Baumgart, on behall of the would be more likely to get lost, whereas

Association of ‘Home Applicance Manul

Y

would have read, ‘“‘this section shall apply unreasonably costly.® NEMA also sug-

gested that imprinting the warranty di-
rectly on the product“ might not con<
form to a “single document” rule.
The.Air Conditioning and Refrigera-
tion Institute argued that if the war-
ranty were required {ozhé separaté from
the manual of ope fig instructions, it

a msanual, which could contain the war-

facturers, pointed out 'that a $15.figuré ranty, would more likely be retained and

would stili bring almost all portable apt

pliances within thé purview of the Act
|

“Assuming for a moment that the thresh-
old limit was to 81500 (our recom

used by the consumer.”® -
Standard Oil suggested that, in some
ces, it would be physically impos-
sible to pWe specifications and
standards reférenced in the warranty in

mendation), we feel/that it would encourage & single document.” They. estimated that

the protection of

the consumer rather than literal compliance with “the single décu-

removing such protection. At a $15.00 thresh~ ment” rule would add approximately

old -limit all of the major portable ap-
pliances s as af automatic drip coffee-'
maker, rotisserie, electric skillet would sgill
come withinthé purview of the Act. The
portable appliances excluded from' the Act
would be -such marginal items as a corn
popper or bun .yarmer . . .
threshold limit mgnufacturera would be en-
coursged to contihue wasranties on
marginal items'”»

Accordingly, Parts 701 and 702 have bpresented in (at.Jeast) one location, asg *3 1
been amended, raising the threshold coherent, easily assimilated statement. -

amount which triggers the
those parts, to $15.00. )

“In a single dbcument”. The proposed
Rule required that the items of warranty
information be ,disclosed “in a single
document.” Many comments by war-
rantors_were received, citing the potgn-
tial cosfs and other difficulties of a “sin-
glé document” requirement. Westing-
house Electric Corporation, National
Electrical- Manufacturers Assoclation

c_lutles under

(“NEMA™- and_others said that it was P8Ity or pe
normal- for warraFﬂE‘tzr‘be—pﬁnted_on\:ﬁende.d-
use

the front, back, or middle page of 2
and care manual,” especially ‘i’n the ap-

subject to the full requirements in the bill.
The House amendment exciuded from the
disclosure requirements of the bill products
costing less thgn 85: it excluded from the
designation requirements of the bill products
costing less than $10. The minimum federal
standard applicable to full warranties was

$192,500 in annual costs.*® . -

se comments reflect a misappre-
hénsion of the purpose of the single.dacu-
ment language”. “Single” does not equal
“separate”. The “single document” re-

jBy. raising the quirement does not preclude printing the

warranty in a use and care manual, or

present directly on the product itself. It doess

require that all-terms and conditions bey

PARTIES WHO CAN ENFORCE*

701.3(a){17 The 4dentity of the part§d
parties to whom the written warranty is e
tended, if the enforceability of the writteh
warranty is limited to the original éonsumer
purchaser or is otherwise limited to persons~
other than évery consumer owner during the
term of the warranty;

Section 102(a) (2) of the Act author-
izes the disclosure of “the identity of the
or parties to whom the warranty is
MACAP included a similar re-
rement-in _its 1971 guidelines for .

1-4-1, 219, Alr Conditioning and Refrigera-
tion Institute; Tr. 1594-8, Waltham Watch
Company.

“ R ]-4-1, 18, National Association of Chain
Drug Stores. - .
. #1%Ms. Berke: Our current régulations ﬁro-
pose that the warranty be a single document
set, apart from '‘any other information you
might give on the products. Mr. Fel th:

not applicable to products costing less than qpnat 1g going to be very much more éxped-

810, éven in situations where warrantors-of
products costing less than 810, used the fuil
warranty designation,

sive then because if we can muke it part of
ons document it cuts our costs by at least
50 percent.” Tr. 1505, Waltham Watch Com-

The conference substitute ezcludes ‘fram pany: B 1-4-1, 18, National Assoclation of

the disclosure requirements of the bill war-
ranties ornvconsumer products actually cost-

Chain Drug Stores.
a R 1-4-1, 81, National Electrical Manufic-

ing less than 85 and ercludes from the des- . ..rs Association.

ignation requirements of the bill warranties
on consumer products actually coeting less
than 810. However, the conference substitute

comply with the minimurh Federal stand-

. &R 1-4-1, 219, Air Conditioning and Re-
titgeration Institute. '

¥ M“For example, the Amoco Oil Company
tire warranty grants g -replacement allow-

allowances for each tire type are printed for

urds set forth In ssction 104, no matter What gegeiers on four 81 x 11 pages, and his in-

the actual cost of the consumer product to
which the warranty applles.” [emphasis
suppliedi. e - »
s R 1-4-2, 691, AHAM
»R 1-3-1, 1, ‘Westinghouse Electric Cor-

structions for the proper measurement of
tread and adjustment of the tires-require
another four pages. The consumer is unlikely
to require any of these pages himself espe-
cially since the™ value of the allowance

poration; R 1-4-1, 18, National Association of ohanges froml time fo time.” R 1-3-2, 636,

Chalin Drug Stores; R 1-4-1, §0-91, National
, Electrical Manufacturers Association;

!
_.\‘ ’;

R

Standard Ofl Co. (Indiana).
© R 1-3-2, 897. Standard Oll Co (Indlana)

- - g
7 FEDENAL KEGISTER, VOL. 40, NO._251—WEBNESDAY, DECEMBER 31,1975
- ' . 4 ’
; y .

- would extend ito

. "

evaluating warranties, l.e., “a -warranty
‘should set. forth to whom the warranty
is extended.” This guideline was dropped
in the 19738 study. MACAP mmueq’that
the faflure to state the “warrantee”
would mean that any owner was covered
by the subsequent warranty provisions,.
and therefore, that the warranty which
does not make such a disclosure, while

not meeting the guideline, would offer *
the -broadest possible coverage with re- -~

gard to this factor.® .

The proposed Rule required the dis-

. closure of “the identity of-thé party or

parties to whom' the watranty js ex--
tended, including, where applicable, any
limitation on its enforceability by any
party. other than the first purchaser at
retall.” Comments submitted by Mont-
gomery Ward, Bears, Proctor Silex and
others followed the reasoning of the 1973
MACAP ‘study; i.e., that the consumer ™

would (properly). infer from the alisence .

of words of limitation that the warranty
anyone in possession
during the warranty period " The Carpet -
and Rug Instifule (CRI) the Boating In-
dustry Assoclation (BIA), the Natlonal
Retail Merchants Associatign .(NRMA)
and others argued that :the disclosure
should bé required only when the war-
ranty does not extend io-the original
purchaser *. and >
of the
es hat this
téethe written wa

ty, t6, clarify that

_‘?,,"ta\,warranty need not serve as a “trea-

tise on privity.” ™ . .

"The National Association of Photo-
graphic Manufacturers _recommended
that the language “first purchaser at re-
tail,” used in the proposed e, be al- '

tered to read “original consumer-pur- .
“consumer” is ;’

chaser”, since the wo
clearly defined in §701; and since the
avoidance of the words “at retail” would
prevent misinterpretations where the
warranted consumer product was sold in
wholesale or discount stores at prices

—TBbElow suggested list price® -

The fingl Rule incorporates the three
recommendations disc |above. The
Commission has e¢onclud that the
changes reflected in the Rule would
be corsistent with consumer erstand-
ing and would simplify warranty lan-
guage. . )

“R 1-8-2, 778, MACAP. A . .

R 1-3-2, 481, Montgomery Ward & Co.,
Inc.: R 1-3-2, 606, Proctor-Silex; R }-3-2,
845, Sears, buck and Co.; R 1>4-1, 56465,
Boating Industry Assbclations; R'1-4-1; 600,
Natlonal Retail Merchants Assoclation; R
1-3-2, 608, SCM Corporation. )

« Note that unde" Sections 104(b) (4) lmd
101(3) of-the Act, a warrantor offering a
fuil warranty is precluded from Iimiting
warfanty coverage to the original purchaser.

# R 1/3-1, 126, Carpet and Rug Institute;
R 1-3-2, 401 Montgomery Ward & Ca., Inc.;
R 1-3%-2, 606 Proctor-Silex; R 1-3-3, 645,
Seary Roebuck and Co.. R 1-471, 564-85,
Bo g Industry Associations; R 1-4-1, 600, .
National Retail Merchants Assoclation; R
143-2, 608, SCM Carp. .~ .

» R 1-4-1, 601, National Retail Merchants
/Assoclation. - =~ .

@R 1-4-1,-198-99, National Assoclation of
Photographl¢:Manufacturers, Inc. ;




WARRANTY COVERAGE

701.3(a) (2) A clear description and iden-
tification of products, or parts, or character-
istics, or components or properties covered by
and where necessary for clarification, ex-
cluded from the warranty,

Sections 102(a) (3) and (12) of the
Act provide for the disclosure of “the
product or parts covered” and “the char-
acteristics or propertles of the products
or parts thereof, that are not covered by
the warranty”. The MACAP guidelines
similarly require “the product or specific
parts covered and against what”. * The
NBCCA report states that “written war-
ranties should specify the extent of parts
coverage.” ™

The Guides require that:

“In general, any guarantee in adver-
tising shall clearly and conspicuously
disclose—

(a) ‘The nature and extent of the guaran-
tee. This includes disclosure of (1) What
product or part of the product Is guaranteed,
(2) What characteristics or properties of the
designated product or part thereof are cov-
ered by, or excluded from, the guaian-
tee .. "

A long line of PTC orders have re-
quired the disclosure of “the nature and
extent of the guarantee and the manner
in which the guarantor will perform.” *
Although none of these orders delineates
the meaning of ‘“the nature and extent
of the guarantee” or “the manner in
which the guarantor will perform,” the
Guides establish that this general lan-
guage encompasses the characteristics or
properties covered by or excluded from
the guarantee, the duration of the guar-
antee, the guarantor’s manner of per-
formance, the product or part guaran-
teed, and the purchaser’s obligations.
Thus, there is support for including this

paragraph on the basis of past Commis~_

sion case law.

A consumer letter, illustrative of the
proBlems which this paragraph is de-
signed to solve, complained that the con-
sumer’s automobile warranty explicitly
did not extend to ‘“service items’”, but
did not enumerate those items which
were considered “service items” by the
manufacturer; as a result, it did “not in-
dicate that [the automobile manufac-

turer] is using this term in an extremely .

broad and uncommon sense so a. to ex-

MR 1-2-2, 779, MACAP.

B8R _1-2-2, 821, National Business Council
for Consumer Affairs.

st Guides, supre note 6, at § 239.1

% See, e.g., In the Matter of General Trans-
mission Corporation of Washington, et al,
73 PIC 399 (1968); In the Matter of Coleman
Company, Inc. 73 FTC 724 (1968);: In the
Matter of Delco Carpets, Inc., trading as Del-
co Carpet Mills, Inc., 70 FTC 1706 (1966);
In the Matter of Midas, Inc, et al.,, 56 FIC
1564 (1960); In the Matter of Comstock
Chemical Co., Inc., et al.,, 56 FTC 33 (1959);
In the Matter of Stewart Auto Upholstering
Co., et al., 69 FTC 1167 (1961); In the Matter
of Stern & Co., et al., 69 FTC 1418 (1961);
In the Matter of Fred B. Miller, et al., 56 FI'C
1249 (1960); In the Matier of Hilton Watch
& Clock Co., Inc., et al.,, 61 FTC '7142 (1963);
In the Matter of L. T. Baldwin, §90 FTC 975
(1961).
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clude the myriad of items which would
be included under other warranties using
the same terminology”.”

The proposed Rule required the dis-
closure of:

a clear description and identification of
parts, characteristics, components and prop-
erties covered by, and excluded from the
warranty.

Baldwin Piano, Sunbeam Corp. and many
other participants found the words
*“characteristics” and properties” vague
and urged deletion.” The final Rule
amends the phrase containing these
terms to read “products, or parts, or
characteristics, or components or prop-
erties.” The disjunctive language makes
it ““. . . clear that a warranty covering all
defects in a product (which is a charac-
teristic) must not also list every part,
component, and property of the product
covered. A reference to all defects in a
product should include defects in all
parts without a statement to that
effect.,” ™ The addition of the word
“products” uses the statutory language
set forth in § 102(a) (3) of the Act,” as
recommended by Ross, Hardies, O'Keefe,
Babhcock & Parsons (“Ross, Hardies”),
SCM Corp., and Thermador."

Warren Tool Corp.,, MACAP and
NRMA and others suggested that war-
rantors be required to disclose either the
items covered or those not covered by
the warranty.* Gambles stated.

(T)he requirement could become rather
cumbersome if the warrantor had to identif{y
all the parts of a product not covered by the
warranty if the warranty was limited to only
one component or part of the product.” ®

""An example utilizing a major appllance
can best show the problems which this pio-
vision would pose, Assume a product with
two hundred parts carries a full one year
warranty and thereafter a limited four year
warranty on its major component. As draft-
ed the regulation would require a detalled
listing of 400 parts in the warranty text.

“For the full one year warranty perjod
there would have to be a listing of each and
every part contained in the product and an
indication that those parts are covered by
the warranty.

“The text of a limited portion of the war-
ranty would have to indicate that the major
component is covered an¢ contain a listing of
every other part as being excluded from that
portion of the warranty, This is clearly un-
necessary and unworkable and would only

R 1-2-2, 729-31.

“ R 1-3-1, 26, Baldwin Piano; R 1-3-1, 200,
Ross, Hardles, O'Keefe, Babcock & Parsons;
R 1-3-2, 366, Sunbeam Corp.; R 1-3-2, 607,
SCM Corp.; R 1-3-2, 711, White Consolidated
Industries; R 1-4-1, 220, Air Condttioners and
Refrigeration Institute; R 1-4-1, 476-77, As~
sociation of Home Appliance Manufactirers;
R 1-3-2, 606-07, SCM Corp.

~“R 1-3-2, 646, Sears Roehuck & Co.

% *The products or parts covered” (em-
phasis added).

*R 1-3-1, 200, Ross, Hardies, O'Keefe,
Babcock & Parsons; R 1-3-2, 607, SCM Corp ;
Tr. 2314, Thermador.

uR 1-3-2, 347, Gambles; R 1-3-2, 492,
Montgomery Ward & Co., R 1-3-3, 787,
Warren Tool Corporation; R 1-4-1, 372-73,
MACAP; R 1-4-1, 601, National Retail Mer-
chants Assoclation,

R 1-3- 2, 347, Gambles.
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tend to confuse rather than enlighten even
those consumers who would try to read and
understand it.” =

Toyota Motor Sales, the Natlonal Paint
and Coatings Assoclation, and the South-
ern Furniture Manufacturers Association
(SFMA) stated that if a warrantor lists
those items which are covered, those
which are not listed should implicitly be
excluded.™

The final Rule is similar to proposals
submitted by Sears and NRMA.* Under
this language the items not covered by
the warranty need only be disclosed if
the disclosure of what is covered is un-
clear, standing alone.

For example, a common warranty is one
which covers all defects in material and
workmanship. It should not be necessary to
also include a list of all the possible causes
of malfunctions of the product which
would not be defects, e.g., misuse, abuse, ex-
ternally caused casualties. . . . However, .
if some part of the product covered by such
a warranty were not covered as to a defect
in that part, a clear statement that that
part Is excluded should be included in the
warranty, e g, “This warranty covers defects
in material or workmanship in this product
(except in light bulbs).” Without the state-
ment of exclusion in such a warranty, it
would appear to cover more than it does™

For ease of communication to con-
sumers, it should not be necessary in all
cases to enumerate every covered part if
the warranty covers the entire product
with the exception of one or two minor
parts. In such instances, the following
language would meet the requirements of
% 701.3¢(a) (2), “XYZ Company warrants
your | ______ 1, except the.[._____

Manufacturers (AHAM), in thelr written
stibmission, stated:

Practice in the appliance and other indus-
iries is to warrant a product against manu-
facturing defects and to list the excluslons,
such as light bulbs in a refrigerator or dam-
age from misuse, fire, lood and the like.™»

The Rule is intended to permit this
practice. Conversely, if the warranty cov-
ers only a few parts, or characteristics,
the warranty might state: “This product
is not warranted in any way except
against rust” or “This warranty covers
the drive shaft only.” A disclosure of the
exclusions from the warranty accom-

R 1-3-2, 492, Montgomery Ward.

¢ R 1-3-3, 1103, Toyota Motor Sales, US A,,
Inc.; R 1-4-1, 132, National Paint and Coat-
ings Assoclation; R 1-4-1, 316, Southern
PFurniture Manufacturers Assoclation.

& A clear description and identification of
parts, characteristics, components and/or
properties covered by and, where necessary 1or
clarification, excluded from the warranty.” R
1-3-2, 646, Sears Roebuck & Co.

. .. (P)ermit either a clear statement of
what 18 covered or a clear statement of what
is" not covered, and . , . add that if there
are amblguities language sufficlent to clarify
any such amblguities is required.” R 1-4-1,
601, NRMA.

« R 1-3-2, 646, Sears Roebuck & Co.

v R 1-3-2, §47—48, Nixon, Hargrave, Devans
& Doyle; R 1-4-1, 476, Assoclation of Home
Applance Manufacturers; R 1-4-1, 372,
MACAP; R 1-3-2, 606-607, SCM Corp.

>R 1-4-1, 476, AHAM,
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panied by a statement such as “all other
[parts) are covered by this warranty” ®
would also satisfy the requirements of
this paragraph.

WARRANTY PERFORMANCE
701.3{a) (3)

A statement of what the warrantor will do
in the event of a defect, malfunction or fail-
ure to conform with the written warranty, in-
cluding the items or services the warrantor
will pay for or provide, and, where necessary
for clarification, those which the warrantor
will not pay for or provide;

Section 102(a) (4) of the Act author-
izes the disclosure of *“a statement of
what the warrantor will do in the event
of a defect, malfunction, or fajlure to
conform with such written warranty—at
whose expense—and for what period of
time”. The MACAP guidelines require the
warrantor to state: “In case of a claim:
Exactly what the warrantor will do and
at whose expense.” ™ -

The Guides require the disclosure of:

The manner in which the guarantor will
perform. This consists primarily of a state-
ment of exactly what the guarantor under-
takes to do under the guarantee. Examples of
this would be repair, replacement, refund. If
the guarantor or the person recetving the
guarantee has an optlon as to what may
satisfy the guarantee, this should be set out.”

Past FTC warranty orders have con-
sistently required. the disclosure of the
manner in which the warrantor will per-
form. (See the discussion and citations
in the explanation of section 701.3(a)
(2}, supra.) -

The Commission has received a num-
ber of letters from consumers indicat-
ing the need for clarification In war-
ranty documents as to what items or
services the warrantor will and will not
pay for or provide in the event of a
failure defect or malfunction in the
product.”

The proposed Rule required the dis-
plosure of
a statement of what the warrantor will do
to remedy a defect or malfunction in the
product, or fallure to conform with the
written warranty, including but not limited
to the items or services the warrantor will
and will not pay for or provide.

Many industry comments were re-
celved to the effect that it would be
unnecessarily verbose to require a state-
ment reciting what the warrantor will
not do in a warranty which clearly states

what the warrantor will do.”™ Armstrong

®R 1-3-2, 368, Sunbeam Corp.; R 1-3-3,
921, Amana Refrigeration, Inc,

%R 1-2-2, 779, MACAP.

L Guides, supra note 6, at § 239.1(b).

T See, eg. R 1-2-2, 735-38 (undisclosed
charge for service call during warranty pe-
rifod): R 1-2-2, 737-38 (undisclosed charge
for warranty service call and for delivering
product to and {rom repair shop); R 1-2-2,
741 (undisclosed *“‘check-out” fee for In-
warranty inspection of defective product);
R 1-2-2, 742-44 (undisclosed labor charge
for in-warranty repaira).

"R 1-3-1, 7, Coleman Co.; R 1-3-1, 126,
130-32, Carpet and Rug Institute; R 1-3-2,
41D, Armstrong Cork Company; R 1-3-2, 847,
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Cork Co. argued that compliance with
this paragraph would unduly lengthen
warranties, and that “a delineation of
each concelvable item or service which
will not be paid or provided would tax
even the wildest imagination.,™

The language adopted in this para-
graph of the final Rule parallels that in
section 701.3(a) (2), discussed supra. As
suggested by Sears, & warrantor need
only state what he will not do if the dis~
closure of what he will do, standing
alone, is unclear.”

For example, if a warranty provides that
the product will be replaced at no charge if
the product 1s returned to the store, it
should not be necessary to also recite that
the product will not be repaired, or that the
warrantor will not pay for travel expenses.
The affirmative statement In such a war-
ranty clearly states what the warrantor will
do, and there 1s no implication that anything
else will be done.™

The requirement of this sub-part could
be satisfied by stating, for example: “We
will pay for parts and service only;” or
by disclosing the services which the war-
rantor will not perform, accompanied by
a statement such as: “You must pay all
other expenses incurred in obtaining re-
pairs.” ™

A number of Industry representatives
objected to the use of the word “remedy”
in the proposed Rule.” The language used
in Section 102(a) (4) of the Act™ was
preferred. A warrantor is not required to
“remedy” a product unless the applicable
warranty is designated as a “full (state-
ment of duration) warranty.” The final
Rule substitutes the statutory language,
“in the event of” for the word “remedy.”

WARRANTY DURATION
701.3(a) (4)

The point in time or event on which the
warranty term commences, if different from
the purchase date, and the time period or
other measurement of warranty duration.

Section 102(a) (4) of the Act calls for
the disclosure of ‘“‘a statement of what
the warrantor will do in the event of a
defect, malfunction or failure to conform

Sears Roebuck & Co.; R 1-3-3, 788, Warren
Tool Corporation; R 1-4-1, 601, National Re~
tall Merchants Assoclation.

“R 1-3-2, 419 Armstrong Cork Company.

B 8ee R 1-3-2, 647, Sears' suggested lan-
guage: “A statement of what the warrantor
will do to remedy a defect or malfunction
in the product, or a failure to conform with
the written wearranty, including but not lim-
ited to the items or services the warrantor
will pay for or provide, and, where neces-
sary for clarification, what the warrantor
will not pay for or provide.”

®R 1-3-2, 647, Sears Roebuck and Co.

TR 1-4~1, 601 National Retail Merchants’
Association.

R 1-3-1, 57, Mohasco Corporation; R
1-3-2, 430432, Defrees & Fiske; R 1-2-2, 545,
Nixon, Hargrave, Devans & Doyle; R 1-4-1,
18--19, Nat’l Association of Chain Drug Stores,
Inc.; R 1-4-1, 92 Nat'l Electrical Manufac-
turers Assoclation; R-4-1, 220, Air Condition-
ing and Refrigeration Institute; R 1-4-1, 477,
Association of Home Appliance Manufac-
turers.

™A statement of what the warrantor will
do In the event of a defect . . .” (emphasis
added).

- obligations,

4

with such written warranty ... and for
what period of time.” MACAP’s guide-
line, requiring “the specific time for
which the product or parts are covered”® ,
was fulfilled by 95% of the warrantles
submitted in the 1973 study. The Guides,
too, require the disclosure of “what is
the duration of the guarantee”.” The
NBCCA report, states that “written war-
ranties should specify the specific dura-
tion of the warranty.” ®

Paragraph 701.3(a)(4) also requires
the warrantor to specify the point in time
(if other than the purchase date) when
the warranty term begins. This is to en-
sure that the purchaser §s informed as to
whether the warranty terms starts to run
immediately upon manufacture, pur-
chase, delivery, or the date on which the
product is first used. Several consumer
letters illustrate the need for the dis-
closures required by this paragraph.®

The proposed Rule required the dis-
closure of :

The point in time or event on which the
warranty term commences, and the time pe-
riod or othier measurements of duration for
which the product and/or its parts, charac-
teristics, components, or properties are war-
ranted.

Montgomery Ward, Timex, and NRMA
took the position that the consumer's
normal expectation is that a warranty
takes effect on the date of purchase.
Therefore, the warrantor should be re-
quiréd to make a disclosure about the
beginning of the warranty only when this
is not the case.* The final Rule incorpo-
rates the language submitted by Mont-
gomery Ward,”® and requires that the
commencement date of the warranty
need only be disclosed “if different from
the purchase date.”

CONSUMER DUTIES
701.3(a) (5)

A step-by-step explanation of the proce-
dure which the consumer should follow in
order to obtain performance of any war-
ranty obligation, including the persons or
class of persons authorized to perform war-
ranty obligation(s), This includes the
name (s) of the warrantor(s), together with:
the mailing address(es) of the warrantor(s),
and/or the name or title and the address of
any employee or department of the warrantor
responsible for the performance of warrantor
and/or a telephone number
which consumers may use without charge
to obtaln information on warranty perform-
ance,

® R 1-2-2, 779, Major Appllance Consumer
Action Panel.

8L Guides, supra Note 8.

52 R 1-2-2, 821, NBCCA.

=R 1-2-2, 746 (warranty expired one year
prior to the time consumer had purchased
the product); R 1-2-2, 748 (warranty did not
disclose that it ran from the date of produc-
tion of the appliance).

R 1-3-2, 495, Montgomery Ward & Co.,
Inc.; R 1-3-3, 935, Timex Corp.; R 1-4-1, 602,
National Retall Merchants Assoclation.

% “The point in time or event on which the
warranty terms commences, if different from
the purchase date, and the time period or
other measurements of duration for which
the product and/or its parts, characteristics,
components or propertles are warranted.”
R 1-3-2, 400 Montgomery Ward & Co., Inc,
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Section 102(2) (7) of the Act authorizes
the disclosure of “the step-by-step pro-
cedure which the consumer should take
in order to obtain performance of any
obligation under the warranty, including
the identification of any class of persons
authorized to perform the obligations
set forth in the warranty.”

MACAP found that its analogous re-
quirement, ie., that the warranty state
“in case of a claim: exactly what the
consumer must do and at whose ex-
pense”* was the guidellne most fre-
quently not fulfilled in the 1973 study.
According to MACAP, this guideline “re-
guires that a warranty describe the steps
the appliance owner should follow to ob-
tain in-warranty service”,” The NBCCA
report states that “written warranties
should specify “the obligations of the
owner.” *

The Guides require the disclosure of
“what, if anything, anyone claiming
under the guarantee must do before the
guarantor will fulfill his obligation under
the guarantee, such as return of the
product and payment of service or labor
charge.” * The fact that not all warran-
ties currently fully disclose all the re-
quirements which must be fulfilled by
consumers In order to obtain warranty
performance is illustrated by several con-
sumer complaints.*”

The disclosures required by paragraph
701.3(a) (5) are intended to inform the
consumer of the full extent of his or her
obligations under the warranty, and to
eliminate confusion as to the necessary
steps which he or she must take in order
to get warranty performance.

This sub-paragraph of this section
also requires that the warrantor apprise
the consumer of the persons or organi-
zations authorized to perform warranty
service. This provision conforms with
recommendations in the NBCCA report
that “written warranties should specify
where warranty service can be ob-
tained.” *

The proposed Rule required the dis-
closure of

A step-by-step explanation of the pro-
cedure which the purchaser should follow
in order to obtain performance of any war-
ranty obligation, Including the persons or
organizations authorized to perform war-
ranty service, or & telephone number which
consumers may use without charge from
which such information may be obtalned.
This information shall include the name and

® R 1-2-2, 789, Major Appliance Consumer
Action Panel.

7 R 1-2-2, 781, Major Appliance Consumer
Action Panel.

s R 1-2-2, 821, National Business Council
for Consumer Affalrs.

» Guides, supra note 6, at § 230.1,

%o R 1-2-2, 749 (warranty did not disclose
that consumer was required to ship defective
18-foot boat back to factory and pay for
shipping costs in order to get warranty per-
formance); R 1-2-2, 751 (warranty did not
disclose that a sales slip and validated certif-
icate to indicate date of purchase were
required for In-warranty service); R 1-2-2,
756 (undisclosed charge for postage and han-
dling); R 1-2-2, 767 (undisclosed charge
for warranty coverage).

“ R 1-2-2, 821, NBCCA.
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address of any corporate officer or depart-
ment responsible for the resolution of such
matters, ands/or any telephone number
which consumers may use without charge
for such purposes;

Many industry comments were re-
ceived which stated that the number of
service outlets or representatives were
far too numerous to list in the war-
ranty.” AHAM, in its written sunbmis-
sion stated that

(a) 1lteral interpretation of the require-
ment , . . would require the listing of hun-
dreds or thousands of persons or organiza-
tlons In a warranty.

Also, independent or other service out-
lets used by a warrantor change from
time to time.* Thus, any listing of such
outlets compiled when a product is
manufactured and shipped could be out~
of-date by the time the product is dis-
played or sold. AHAM noted that:

Frustration would inevitably result should a
consumer read in a written warranty that the
ABC Service Center will provide warranty
service, only to find that ABC is no longer
in business, through no fault of the warran-
tor, when a call for service {s made.%

McGraw Edison Co., Sunbheam, Amana,
and others claimed that the alternative
of maintaining a telephone number
which consumers can use without charge,
fromn which such information could be
obtained, would be too costly.® Many
other negative comments from warran-
tors concerning the use of toll-free lines
are included in the record.”

EIA stated that:

(P)ersons calling on such a line could not be
expected to confine their inquiries to obtain-

“R 1-4-1, 481, Association of Home Ap-
pliance Manufacturers; R 1-3-1, 312, Briggs
& Stratton Corp.; R 1-3-2, 348, Gambles-
Skogmo, Inc.; R 1-3-2, 368-369, Sunbeam
Corp.; R 1-3-2, 383, Rockwell International;
R 1-3-2, 546, Nixon, Hargraue, Devans &
Doyle; R 1-3-2, 650, Sears, Roebuck & Co.,
R 1-3-3, 936, Timex Corp.; R 1-4-1, 184,
Electronic Industries Association; R 1-3-1,
19-20, Walker Manufacturing, R 1-3-3, 8486,
General Electric Co.

¥ R 1-4-1, 481, AHAM.

™ R 1-3-1, 342, Zenith Hearing Instrument
Corp.; R 1-3-2, 348, Gamble-Skogmo, Inc.;
R 1-3-2, 368-360, Sunbeam Corp; R 1-3-2,
6§46, Nivon, Hargrave, Devans & Doyle; R 1~
3-2, 650, Sears, Roebuck & Co.; R 1-3-3, 936,
Timex Corp.; R 1-4-1, 482, Association of
Home Appliance Manufacturers; Tr. 2275,
California State Electronics Assoclation.

R 1-4-1, 482-83, Assoclation of Home
Appliance Manufacturers.

®R 1-3-1, 171-172, McGraw Edison Co.;
R 1-3-1, 201, Ross, Hardies, O'Keefe, Bab-
cock & Parsons; R 1-3-0, 369, Sunbeam Corp.;
R 1-3-3, 923, Amana Refrigeration, Inc.;
R 1-3-3, 836, Timex Corp ; R 1-4-1, 124, Auto-~
motive Parts & Accessorles Association, Inc.:
R 1-4-1, 481-82, Association of Home Appli-
ance Manufacturers; Tr. 2316-17, John
Schiewe, Ass’'t Vice President, Marketing and
Product Manager, Thermador Wash-King,

R 1-3-1, 134-135, CRI; R 1-3-1, 312,
Briggs & Stratton Corp.; R 1-3-2, 348, Gamble
Skogmo, Inc.; R 1-4-1, 39, National Associa-
tion of Furniture Manufacturers, Inc; R 1~
4-1, 184-186, EIA; R 1-3-3, 848, Gencral Elec-
trie.

“A toll-free number to a remote location
would be a duplication of a cost for General
Electric in view of our well-identified local
service facilities.”

60175

ing names of repairmen, Persons on the re-
celving end of such telephone lines would
necessarily have to be well informed and
skilled in handling complaints. , . . (T)here
. . « would be insufficient profit margin of &
toll Iree telephone service, . .. In many cases,
the nfanufacturers have no control over, and
in fact may not even know who is authorized
to sell and repair their products®™

Nixon, Hargrave, Devans and Doyle,
(“Nixon, Hargrave”), Colt Industries,
and others suggested use of the language
used in § 102(a) (7) of the Act, “person
or class of persons.” ® The Alr Condition-
ing and Refrigeration Institute and SCM
recommended that the language “types
of organizations” * be adopted.

The final Rule requires the disclosure
of the “persons or class of persons au-
thorized to perform warranty obliga-
tions”, The final Rule would permit
a warrantor to use language such as “any
authorized [_.________.._ ] dealer,” ** or
“contact your local dealer for warranty
service,” ™ provided that consumers
have ready access to a listing of author-
ized facilities. This may be accomplished
by supplying a listing with the product,
providing a source for such information
in the warranty, or where a national
service network Is provided, through ref-
erence to a telephone directory,

Further industry comments received
on the proposed Rule stated that the
warrantor should not be required to 1n-
clude the name and address of a cor-
porate officer responsible for the resolu-
tion of warranty complaints. Union Car-
bide Corporation suggested that this be
deleted or at least changed to permit
the name of any person in the war-
rantor’s employ, and not just a corporate
officer,® or any appropriate depart-
ment.”® The Gas Appliance Manufac-
turers Association (GAMA) argued that
if disclosure of a name of a corporate
officer were required, personnel shifts
would necessitate the reprinting of the
warranty.'®

NRMA submitted that the name and
address or the phone number of a war-
ranty “referee” should only be required
if such a disclosure is applicable to the
warrantor.” GAMA and NEMA com-
mented that the phrase *“resolution of”

R 1-4-1, 18486, EIA.

®R 1-3-2, 419, Armstrong Cork Co; R
1-3-2, 546, Law firm of Nixon, Hargrave,
Devans & Doyle, Washington, D.C.; R 1-3-2,
587, Colt Industries; R 1-3-3, 923, Amana
Refrigeration, Inc; Tr. 1722, David V. Kahn,
Attorney, Chicago, Illinols; R 1-3-3, B44,
General Electrie.

wR 1-4-1, 2232, Alr Conditioning and
Refrigeration Institute; R 1-8-2, 61, SCM;
R 1-3-3, 956-957, Whirlpool Corp.

R 1-3-1, 8, The Coleman Co., Inc.; R
1-3-1, 342, Zenith Hearing Instrument Corp ;
R 1-4-1, 184, EIA.

2R 1-3-2, 348, Gamble-Skogmo, Inc. (“or
contact your nearest store’);
R 1-3-2, 496, Montgomery Ward & Co., Inc;
R 1-4-1, 184, EIA.

wR 1-3-1, 287, Union Carbide Corpora-
tion.

4R, 1-3-1, 287, Unfon Carbide Corpora-
tion. See also R 1-3-2, 613, SCM,

wR 1-4-1, 26, Gas Appllance Manu-
facturers Association, Inec.

mR 1-4-1, 603, NRMA,
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should be deleted since it implied that
there was a dispute, which would not be
the case when the warranty was
extended.'” .
The final Rule deletes the words “reso-
lution of such matters” and substitiites
‘“the performance of warranty obliga-
tions.” It provides three alternative
means for the disclosure of how the con-
sumer may contact the warrantor,
Armstrong Cork, Sears, NEMA, and
Nixon, Hargrave stated that paragraph
(a) of the proposed Rule, which required
the disclosure of the “full name(s) and
address(es) of the warrantor,” overlap-
ped with paragraph (h).* The sub-
stance of former paragraph (a) was in-
corporated as one of the three alterna-
tives in section 701.3(a) (5) of the final
Rule. The purpose of this disclosure is
to provide an addreéss which the con-
sumer can use to communicate with the
warrantor concerning warranty
claims.!? Such information need not be
provided twice in the same warranty.
Section 102(a) (1) of the Act author-
izes the Commission to require the dis-
closure of “the clear identification of the
names and addresses of the warrantors”.
The MACAP guidelines similarly require
the inclusion of “the name and address
of the warrantor, on the same page as
the body of the warranty.”™ The
NBCCA report states that “written war-
ranties should specify the identity of the
warrantor.” ™
The Guides require the disclosure of
*the identity of the guarantor,” stating
that:

the identity of the guarantor should be
clearly revealed in all advertising, as well
as in any documents evidencing the guaran~
tee. Confusion of purchasers often occurs
when it 13 not clear whether the manufac~
turer or the retailer is the guarantor.!tz

A consumer complaint, indicating that
the absence of the warrantor’s address
has been a problem, related that neither
the warranty nor the package for a mat-
tress cover, nor the cover itself disclosed
the address of the warrantor. Thus, when

R 1-4-1, 26, Gas Appliance Manu-
facturers Association, Inc.; R 1-4-1, 92-93,
National Electrical Manufacturers Associa«
tlon.

s R 1-3-2, 418, Armstrong Cork Co.; R 1-
3-2, 547, Law firm of Nixon, Hargrave,
Devans & Doyle, Washington, D.C.; R 1-3-2,
644, Sears Roebuck and Co.; R 1-4-1, 91,
National Electrical Manufacturers Associa-
tion.

1 R 1-3-1, 56 Mohasco Corporation,

ue R 1-2-2, 779, MACAP Report (1973).

m R 1-2-2, 821, NBCCA Report.

R 1-2-1, 269 Guides, at §239.1(c). See
also In the Matter of Royal Audio Instru-
‘ments, et al, 66 YTC 989 (1964); In the Mat-
ter of ADF Warehouse, Inc., et al. 66 FTC 1267
(1964); In the Mattier of B. R. Page Com-
pany, et al. 66 FTC 1319 (1964); In the Matter
of Universal Sewing Service, Inc., et al, 54
FTC 643 (1957).

The address, as well a8 the name of the
guarantor, has been required by the Com-
mission, In the Matter of World Wide Tele-
vigion Corporation, et al. 66 FTC 961 (1961);
affirmed 352 P. 2d 203 (3rd Cir. 1965). See
also In the Matter of Central Sewing Center,
Ine, et al, dba. Tri State Distributing,
(63 PTC 788 (1983)).
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the cover ripped, the consumer was un-
able to locate the warrantor so as to se-
cure performance on the five-year war-
ranty.”* Another consumer stated, after
having suffered considerable delay in
having a hot water tank repalired,

I honestly believe some of this confusion
could have been eliminated if my warranty
had spelled out exactly what department
of the company warranty requests should be
Torwarded to. Maybe the FTC should require
such Information be included In warranty
statements, !t

The final Rule permits the warrantor
to include such a department or an em-
ployee of the warrantor responsible for
the performance of warranty obligations.
The ‘“‘corporate officer” language was
dropped, in accordance with the com-
ments discussed previously. It is not nec-
essary to identify an individual in order
to provide the consumer with proper ac-
cess for obtaining warranty perform-
ance.

§ 701.3(a) (5) of the Rule also permits
the warrantor to maintain a telephone
number which consumers may use with-
out charge. Use of such a device is not
required. The purpose of the last sen-
tence in section 701.3(a) (5) is to provide
the consumer with a means for con-
tacting the warrantor, and the use of
any or all of the three alternatives set
forth will satisfy this requirement.

Finally, it should be noted that the
word ‘“‘purchaser” has been replaced by
the word “consumer,” since the Rules
define the word “consumer,” and since
the person invoking the warranty need
not in fact be a “purchaser” of the
product.**®

INFORMAL DISPUTE SETTLEMENT
MECHANISMS
701.3(a) (6)

Information respecting the avallability of
any informal dispute settlement mechanism
elected by the warrantor in compliance with
Part 703 of this subchapter;

Section 102(a) (8) of the Act author-
izes the inclusion in warranties of “in-
formation respecting the avallability of
any informal dispute settlement pro-
cedure offered by the warrantor . . .”.
The Senate Report provides the ra-
tionale behind the analogous provision
in the Senate version of the bill:

« « « [T1he consumer should be notified of
his ability to seek redress through .. . any
informal dispute settlement mechanisms that
the warrantor may offer. Furthermore, if the
warrantor 1s required to inform the consumer
of his rights In the event the warrantor falls
to perform, the Committee believes that the
warrantor will have greater incentlve to per-
form as promised.s

As the NBCCA report states:

[T1he consumer's need for warranty infor-
mation continues and is more pronounced
after the product has been purchased . . .
some companies have begun to encourage
consumers to make toll-free calls to a cen-
tralized location . .. In other cases, metro-

mwR 1-2-2, 7268 (consumer letter).

MR 1-5-, 524 (consumer letter).

m R 1-3-2, 546, Law firm of Nixon, Har-
grave, Devans & Doyle, Washington, D.C.

us R 1-2-2, 167, Senate Report.

politan consumer response offices have been . ..

established to serve these needs. However or- ¢
ganlized, some convenlent means of obtain-3
ing information on the product .. . war-

ranty should be avallable to consumers after . .

sale,u?

The proposed Rule required the dis-
closure of “{) nformation respecting the’
availability of any informal dispute set-
tlement procedure as specified in Part 703
of this subchapter.” Mohasco Corp. and
CRI stated that such information should
be required only where such a procedure

4
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is offered or required by the warrantor, - .-

and not wherever a procedure is merely :
“available,” regardless of whether or not
the warrantor offers or requires it.™ In '
order to clarify the intent of this section
the language of this provision has been
revised to read “mechanism elected by

the warrantor in compliance with Part

103 of this subchapter.”

LIMITATION ON IMPLIED WARRANTIES
AND REMEDIES

7013(a) (1)

Any limitations on the duration of implted

warranties, disclosed on the face of the war-
ranty as provided in Section 108 of the Act,:
accompanied by the following statement: .

“Some states do not allow limitations on
how long an Implled warranty lasts, so the
above limitation may not apply to you.”

701 3(a) (8)

Any exclusions of or limitations on rellef
such as incidental or consequential damages,
accompanied by the following statement,
which may be combined with the statement
required In sub-paragraph (7) above:

“Some states do not allow the exclusion or
limitation of incidental or consequential
damages, so the above limitation or exclu-
sion may not apply to you.”

Section 102(a) (6) of the Act provides
for the disclosure of ‘‘exceptions and ex- -
clusions from the terms of the warranty.”
The MACAP guidelines require disclosure
of “exceptions, disclaimers or exclusions
with the same prominence as the affirma-
tive statements in the body of the
warranty.” ™

The Uniform Commercial Code, (“U.C.
C.") which, with variations, is the law
in the District of Columbia and in every .
state except Louisiana, provides, at §§ 2—
314 and 2-315, that in a contract for sale
certain warranties are implied by law.
The implied warranties of merchanta-
bility (which encompasses the concept
that goods must be fit for the ordinary
purpose for which they are used) and fit-
ness for a particular purpose (which may
arise when a seller has reason to know
the particular purpose for which the
goods are required and that the buyer
is relying on the seller’s skill or judgment
to furnish suitable goods) in certain cir-
cumstances may provide a buyer with
broader protection and rights than a
written warranty document.

Although the U.C.C. provides a proce-
dure whereby such implied warranties
may be disclaimed and excluded, several
states have prohibited disclaimers or ex-

7 R 1-2-2, 823, NBCCA Report. ,

14 R-1-31-1, 67-68, Mohasco Corporation;
R 1-3-1, 137-138, CRI.

ur R 1-2-2, 780, MACAP Report (1973).
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-, clusions and have made them legally uh—
enforceable™ The use of disclalmers ‘or
exclusions of Imp: ties, and

in any state
clauses are
has the clear

chasers in those states as to the true
nature of their warranty {z'ixhts‘,and
remedies. A consumer may reasonably

be. expected to believe that a war- -

ranty document states the full extent and
limit of his warranty rights and remedies
and rely on that belief. This reliance
tends to eliminate attempts to determine
whether such a written warra.nty states
* limitations, discla.lmers or * exclusions
fully or correctly.

Paragraph (k) (1) of the ptoposed Rule
providedthat .

“Where any mch r:uot‘l!ﬂcat!ciuiL limitation,
or exclusion 18 unenforceable under applica-
ble State law, that fact shall be disclosed in
& manner which’ specmcany names such
jurisdictions.”

This proposal ehcited substantial in«
dustry opposition.., Many warrantors
claimed that this requirement was un-
duly onerous in-that it would necessitate
research of the case law in every state in
which a product is offered for sale, often
in all ity states.” Many industry rep-
resentatives noted that a constant moni-
toring and review of state law would be

“~—Jequired In order to keep sbreast.of any

modifications.”® Warranties would-titive

= See, e.g.: §2-312 et seq., replaced by
.new Title Consumer  Warranties, CALIF,
CIVIL, CODE ch. 1333, Stats. 1970. W, VA
CODE, § 46-6-107 (supp. 1974). MASS, GEN
LAWS ch." 108, § 106, § 2-316 A (supp, 1874).
MD. Ann. Code, art. 96 B, § 2-316 (A) (Supp
1974). .WASH. REV. CODE $63 A, 2-3168(4)

(Supp. 1974). OREGON S8STAT. Ch. 413,
. §372.8010-8200 {enacted Aug. 19, 1873).
MAINE REV. STAT. ANN., Title 11, § 2-316(5)
(Supp. 1974).

m R 1-3-1, 97, Baldwin Plano and Organ
Cos R 1-3-1, 41, Purolatof, Inc.: R 1-8-1, 58,
Mohasco Corporation; R 1-3-1, 71, Law firm
of Guren, Merritt, Sogg & Cohen, cxeveland
Ohlo; R 1-3-1\ 81-83, Firestone Tire & Rub-
per Co.; R 1-3-1, 191 Association of Auto &
Truck B/ecycles. R 1-3-1, 201-202, .Bruce J.
McWhirter, Attorney; R 1-3-1, 288, Union
Carbide Corp.; R 1-3-3, 356, Mafk J. Lowen-
steln, Attorney; R 1-3-2, 408, Bolse Cascade
Corp.. R 1-3-2, 549—550. Law firm pf Nixorn.,
Hargrave, Devan & Doyle, Washington, D:C.:
R 1-4-1, 125, Aytomative Parts & Apcessories
Assoctation, Inc.; R 141,134, Natidnal Paint
and Coetlngs Associdtion, Inc.; R 1-3-3, 789,
Warren Tool Corporation; R 1—4—1. 269, CRI;
R 1-4-1, 478, Assoclation of Home Appliance

Manufscturers; Tr. 2047, BerksonJCounsel R

Singer-Sewing Machines. J

wmy 1-3-1, 27, Baldwin Piafio and Organ
Co: R 1-3-1, 58, Mohasco COrp R 1-3-1, 8}~
82, Firestone Tire. & Rubber Co.;
358, Law firm of Altheimer & Gray, Chicago/
Illinois; R 1-8-2, 370-371, Sunbeai Corp."
R 1-3-2, 408 Boise Cascade Corp; R 1-342
439, Montgomery Ward & co.hlnc R 1-3-2,
653, Sears, Roebuck and Coji'R 1-4-1, /134,
National Paint. and Contlng-, Asaoclqtlon
Inc.; R 1-3-3, 789, Warren Tool C ition;
R 1—4—-1 282, Speclalty Equlpment Mahufac-
_turers Aasochmon R 1-4-1, 259, ¢RL: R

1-3-3, 849, General Electric; Tr. 2047, Berk-
son, Cmmsel Blnger Sewing Macn;nes
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to deceive pur--

geé occurred,” 1%+ . ’
other lite of critidism ché:llenged
Rulé’s imposition on ‘warrantors of
;2: duty fo iInterpret uncertiin upsettied .
tate law.™ Standard Ofl of California
stated that thiscould lead to “public con-
fusion resulting from inconsistent and/or
inaccurate manitoring and reporting of
state law by various warrartors.” ™ War-
ren Tool, the Electronic Industries As-
sociation (EIA),-and others objected that
this wyould require warrantors to advise
consumers &8 to complex issues of law.™
The Association of Ayto & Truck Re-
cyclers (NATWA) argued-that the Rule,
“in' effect, precludes many wetrantors
from modifying, limiting or excluding
implied warranties or sonsequential dam-
ages, althiough ‘the Act itself*specifically
allows these types of modifications, -
itations or exclusions.” "Hotbers. ! ted

R 1-3-1, 27, Baldwin, Plano, & Organ. Co.;

3\1-3-1 48-49, North™ Amerioan Philips °

Corp.; R 1-8-1, 173, McCGraw- “Co4

R 1-3-1:.288, Unld: Carbie. Corp.; R.I—a-z,
350-351, Stand oti of. Calffornia;
R 1-3-3, 358, . of Altpﬁimer & Gray,
cmcago m.; 370-87F, Sunbeam

Corp.; R 1—3—2 334'- well Inn R 1532,
388, Scoville .Housing Products Q@roup;
‘R 1-3-2, 408, Boise Cascade Corp.; B 1-3-27.
499, Montgomery Ward & Co, Inc; B 1-3-2,
550, Lew firm of Nixon, Barguve. Devans & °
Doyle, Washington, D.C;
Roebuck and Co.; B 1—3—3 790% Warren Tool

Corporation; R 1-4-1, ‘283, Specialty Equip- -
uafeturers Association; B 1-4-1, ~clusions in the warranty. The langusge

ment u

259, CRI; Tr. 2047, Berksen, Counsel, Singer
Sewing ines.
WR,1-3-3, 420, Armstrong ca'k Co. Seo

8lso R-1-3-2, 409, ntgomery Ward. & Co.,
Inc.; R 1-3-3, 683, s, Roebuck and Co.;
R 1-4-4 2323, Air Conjditioning and Refrigera- .
tion Institute; R 144-1% Day, 186-187,' Elec-
tronic Industries lation; R 1-3-2, 613,
SCM: R 1-3-3, 849, General Electric. Co. .

=R 1-3-1, 48-49, ‘North - J},merwan Phllips
Corp.

LR 1-3-1, 8-9, The Coleman Qo., Ine R
1-3—1 22, The Coleman Inc,.? —3—];202«
Brizce J. McWhirter, A oy, Zehicago,
linots; R 1-3-32, 383, Shell s (T,
,subaection requires & miant turer, to
/interpretive decisions as to the legal gg-

/ nificance of judicinl opinions in the
JRO1-3-2,7

varl

state courts when thelr legal slgnlﬂcancd‘lS;'
be unclear or open to dlspute b¥ irtelligent
and knowledgeable pariies.”; R 1-3-3, 024,
Amana; R 1-4-1, 806 NRMA.,

R 1-3—2. 351, Standard Ofl Co of Qalls
fornia.

1R 1-3-1, 42, Purolator, Inc.; R 1-3-1, 288,
\Union Carbide Corp.: R 1-3-3, 790-781, Waz-

en Tool Corporatton; R 1-4-1, 186-i87 EIA,

WR 1-83-1, Association of Auto and

ck Recyclers. Seeg-glso R 1-3-2, 612, S8CM; -
neral

-3-3, 840, Ge 3,

- R, R B tric,Co.. .
&S . PN
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~clubion® of consequential damages for ~ -

",the intention of Congress by

M 1-3-3, 658, Sears, |

clusions of orlimih.tiom onreuetsuchas -..

- by Section 108(a) of thu&ct."’

Paragraph (k) (2) of the proposed Rule'
required that “any limitation on or ex- " -,
bresch of any written or- implied war, ..
ranty on the consumer prodict shall -be - .
disclosed onr the face of the warrgnty, as
provided-in § 104 of the Act” "~ B

Mohasco, Briggs & Stratton Corp.

'Cm-ysler Corp., Nixon,. Hargrave, and* -~

CRT'argued that the Commission ignored
impodpz v
the requirement of stating exclusions or )
limitations on consequential damages on -
the face of the warranty on “Hmi
warranties.™ THe Act requires ohly that
such disclosure(be made ont the face of
” WAITAR
In light of the bstantial crlt!cisms of
paragraph-(k) of the proposed Rule, the
C ion ha.s deleted this paragraph,
libstitutéd paragraphs '101.3(9.)
m and ( ). The final Rule does-not re-
“;.g‘ ; specmcau;\name
tions In which limitations or
exclusiomare unenforceable under state
law. It does require that the consumer |,
be~alerted to the possible inapplicabflity, |
of limitations on the duration of impited- -
warranties or excluslons or limitations ' v
of incidental br consequential dampg o
-in T her jurisdiction.by th e gseiol ..

~brief, simple disclosures. These thay,be

combined, i both are applicable, md
may also be combined with the state- -
Ament required by § T01.3(a) (8), discussed
infra. “hese disclosures will nct serve to,
unduly lengthen warranty ' sta

and will put consumers on notice as to ™ *
ithe. possible inapplicability of - para-
‘graphs concerning limitations and ex-

used’ in’ paragruphs (a)(7) and._(8) is

mgeeeg, R 1—a—-1. 202, Bruce.r McWhirter,
Attorney, Chicsgo, Jllinols; R 1-3-1, 313,
Briggs & Stratton - B 1-3-3, oss,senrs,\
Roebuck and Co.; Rl—4—1 606, NRMA: N
2047, Berkson, sumer Sbwmgﬁlnchm R
MR 1-3-3, 649, Law Firmof Nixon, mr-
grave, Deyans & Doyle, Washington, D.C; R
1-3-3, 1095, General Motors Corp. 3
. W“No supplur may disclaim , or modlfy \
{except ‘as prowided in subsection (b) any
* implied warranty to a consumer wlf.h respect
-t0 & consumer product . .
o # R 1-3-1, 68, Mohasco Cotp R 1-3—1 313
lg s & Stratton Corp.; R 1-3-2, 474,
er Corp.. R\1-3-2, 550, Law firm .nf
oh, Kargnve,‘ Devana & Doyle; R 141,
2681, CRI. .
“nedIn order for a warrantor, warrantmg a
,sonsumer product -0y means of a written
“warranty to meet the Federal: mninimum
standards for warranty— . , . {3) ;uch War-
rantor must not exclude or limit comse-
quential dnmages for breach of apy written
or implied warranty on such product, un-
less such exclusion ‘or Umitation’ consplcu-
ously appears on the face of the warrsnty.”
Section 104(a) (3). X
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similar to several proposals made on the
record,

The language “all modifications and
limitations on implied warranties” has
been changed to “any limitations on the
duration of implied warranties,” to elim-
inate any conflict with the requirements
of Section 108.

The requirement that limitations on
or exclusions of consequential damages
be disclosed as provided in Section 104
of the Act has been deleted. Full war-
ranties must of course comply with the
applicable requirements of the Act.

: Pinally, the proposed Rule required
hat:

Any modification, limitation, or exclusion,
or any statement that such modification, 1im-
itation, or exclusion is unenforceable under
applicable State law shall be set apart from
the balance of the warranty by the use of
type size larger than the body copy of the
warranty, or by the use of all capital letters,
or by underlining.

Although this paragraph has been de-
leted from the final Rule, such deletion
should not be viewed as a tacit state-
ment on the part of the Commission that
limitations are not to be madc conspicu-
ously. Rather, in this instance, the Com-
mission recognizes that some flexibility
in making such disclosures may be nec~
essary. The failure to make disclaimers
conspicuous, as required by §2-316 of
the U.C.C., renders such disclaimers in-
effective. The use of underlining, capital
letters, or larger type size are examples
of possible means of satisfying the statu-
tory mandate of prominence and con-
spicuousness.'®

DISCLOSURE OF THE WARRANTY RIGHTS
701.3(a) (9)

A statement in the following language:

This warranty gives you specific legal

rights, and you may also have other rights
which vary from state to state. N

Section 102(a) (9) of the Act author-
izes the Commission to require the inclu-
sion of a “brief, general description of
the legal remedies available to the con-
sumer.”

The full and accurate disclosure of
warranty terms is a major element in the
warranty enforcement program created
by the Act. The Act is designed to give
individuals the information they need

to enforce their warranty rights. To do
this, the individual must have at least
a threshold understanding of the legal
significance of the warranty document.

If attempts by consumers to assert
their warranty rights are to be made

R 1-3-1, 27 Baldwin Piano and Organ
Co. (“Some states do not permit limitations
on the duration of an implied warranty and
some states require warrantor to award inci-
dental and consequential damages . . .”);
R 1-3-1, 117, Ford Motor Co. (“Modifica-
tions, limitations or exclusions on implied
warranties may be unenforceable in some
states. . . ."); R 1-3-1, 501, Montgomery
Wward (“. . . The modification or limitation
on implied warranties set forth in this war-
ranty is unenforceable in some states. . . .”)

1 See R 1-3-3, 849, GE (“The provision
describing how to make modifications. limita-
tions, etc., conspicuous or prominent should

if considered at ail, be hy way of example.”)

RULES AND REGULATIONS

easier and encouraged, as Congress in-
tended, written warranties must dis-
close information about the buyer’s legal
rights and remedies. As the record amply
demonstrates, there is substantial room
for improvement in the public’s general
understanding of buyer's rights and
remedies. The Act recognizes the writ-
ten warranty as the logical and efficient
means of accomplishing this result. The
warranty is, in the end, simply part of
the agreement between buyer and seller.
It is wholly proper that the terms and
significance of the agreement be under-
stood by the buyer as well as the seller.
The free market economy depends upon
adequately informed buyers to stimulate
competition.

The proposed rule sought to achieve
the goals described above without un-
duly lengthening the written warranty.
The proposed rule required the disclo-
sure of one of the statements below:

This warranty gives you specific legal
riphts. You also have implied warranty rights.
In the event of problem with warranty serv-
ice or performance, you may be able to go to
a small claims court, a State court, or a Fed~
eral district court.

or

This warranty gives you specific legal
rights. You also have implied warranty rights,
including an implied warranty of merchant-
abllity which means that your product must
be fit for the ordinary purposes for which
such goods are used. In the event of a problem
with wararnty service or performance, you
may be able to go to & small claims court, a
State court, or a Federal district court.

The proposed disclosures elicited sub-
stantial comment, both adverse and fa-
vorable. While some voiced a basic dis-
agreement with the Act’s basic goal of
informing buyers of their rights and
remedies, several lines of comment de-
veloped on the record. Westinghouse,
Sunbeam, Shell Oil, Walker Manufac~
turing Co. and others expressed the con~
cern that consumers would be encour-
aged to go to court, rather than trying
the normal remedies outlined in the war-
ranty, or dealing directly with the war-
rantor initially." Sears argued that the
proposed language “could mislead some
consumers into the belief that they must
resort to the courts to obtain any per-
formance under the warranty.” " Husky
0Oil Co., Guren, Merrit, Sogg & Cohen
(“Guren, Merritt"), and others felt that
inclusion of such a provision would en-
courage litigation'® in already con-

16 R~1--3-1, 2, Westinghouse Electric Corp.;
R~1-3-2, 372, Sunbeam Corp.; R-1-3-2, 383,
Shell Oil Co; R-1-3-2, 703, Standard Ol1 Co.,
(Indiana); R-1-4-1, 3-4, California State
Electronics Association; R-1-4-1, 223, Air
Conditioning and Refrigeration Institute; R-
1-3-1, 19, Walker Manufacturing; R-1-3-3,
850, General Electric Co: Tr. 2276, Woolls-
craft, Callfornia State Electronics Associa-
tion.

17 R-1-3-2, 655, Sears, Roebuck and Co;
See also R-1-3-2, 724, Bose Corporation; R-1-
3-3, Waltham Watch. .

1 R-1-3-1, 72, David A. Schaefer, Attorney,
Cleveland Ohto; R-1-3-2, Zenith Radio Corp ;
R-1-3-2, 432, Henry J Underwood, Jr, At.
torney, Chicago, Illinois, R-1-4-1, 03, Na-
tional Electrical Manufacturers Assoc: R -1-

gested courts™ Lear Siegler, Inc. and .
National Association of Photographic
Manufacturers argued that the disclo-
sures were in conflict with the legisla-
tive intent of the Act to encourage in-
formal settlements.

North American Philips Corp., AHAM,
and others claimed that the proposed
statements would serve to confuse rather
than inform consumers."* SCM Corp.
stated:

The implication of both versions of the
specified statement is that judicial remedtes
are readily available without cost or dificulty
to a consumer who is dissatisfied with war-
ranty performance. The fact that jurisdic-
tional requirements may bar an action in
federal court, that federal or state court pro-
cedure must be followed, that an attorney
may be necessary, and the fact that there
may be costs to the consumer which may or
may not be reimbursable at the end of the
proceeding make the inclusion of the pro-
posed statements unreasonable and mislead-
ing to consumers.14

AHAM, in its written submission, stated:

Encouraged by a written warranty to seek
redress in court, unable in many instances to
find the proper court, and finding in most
instances that the assistance of a lawyer is
necessary, a dissatisfied purchaser would be
rewarded only with disillusionment and frus-
tration. Unfortunately, the frustration and
disillusionment and resulting animosity
would be directed against the warrantor. ., '3

General Mills Fun Group and Eddie
Bauer commented that insertion of such
statements would subject them to a bar-
rage of questions from consumers as to
their legal rights, and that answering
such inquiries would increase their op-
erating costs.'* Westinghouse, Black and
Decker, Sears, EIA and others expressed
the view that these statements were ap-
propriate for a consumer education cam-
paign, but not for disclosure in warran-
ties themselves.**® Westbend Co., among
others, argued that the nuances of im-
plied warranties and legal rights could
not adequately be explained to consumers
in just five or six lines.'* Zenith Radio

. 4-1, 135, National Paint and Coatings Asso-

ciation, Inc., Tr. 2048, Berkson,
Singer Sewing Machines.

ti» R-1-3-1, 97, Goodyear Tire & Rubber
Company; R-1-3-1, 164, Lear Stegler, Inc,

Mu R-1~-3-1, 165, Lear Siegler, Inc, R-1-4-1,
203, National Association of Photographlc
Manufacturers, Inc.

1 R-1-3-1, 49, North Americean Philips
Corp.; R-1-3-1, 313, Briggs & Stratton Corp;
R-1-3-2, 393, Shell Oil Co; R-1-3-2, 655,
Sears, Roebuck and Co.; Tr. 185, Ray Affler-
bach, Executive Director, American Institute
of Kitchen Dealers; R~1-4-1, 484, AHAM; R~
1-4-1, 639, Motor & Equipment Manufac-
turers Association,

1z R-1-3-2, 815, SCM. See also R-1-4-1,

Counsel,

135, National Palnt and Coatings Assocla-

tion, Inc. -

M3 R-1-4-1, AHAM. .

1 R-1-3-2, 456-457, General Mills; R~1-3-
2, 463, Eddie Bauer.

13 R-1-3-1, 2, Westinghouse Electric Corp.;
R~1-3-1, 1890 Black and Decker; R-1-3-2,
Sears, Roebuck & Company; R-1-3-2, 703,
Standard Oil Co. (Indlana); R~1-4-1, 27,
GAMA; R-1-4-1, 125, Automotive Parts and
Accessorfes Assoc., Inc.; R-1-4-1, 187, E.LA.

1 R~1-3-1, 79, West Bend Co.; R-1-3-1,
189, Black and Decker; R-1-3-3, 058, Whirl-
pool Corp.
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Corp., Nutone Division, and others
t. claimed that even the inclusion of the
existing statements would unduly
lengthen warranties”

The need for some form of disclosure
- as to the consumer’s legal rights is docu-
mented in the record.!* Hershel Elkins,
California Deputy Attorney General, in
his testimony stated:

. .. (T)he experience we have have Indi-
cates that consumers, if they have an occa-
slon to look at their warranty ... belteve that
that restricts their rights to go further. In
fact, we have had individuals who have gone
. back to the sellers, and the sellers have said

‘Look; take a look at your warranty, It says

right here that this is the only protection you
t have." And consumers often do not realize
. that they have other theories. They have
implied warranty. There 1§ also nhegligence
;. even without warranties. There are all sorts
of breach of contract theories which might
be utilized; and that is not an end all .. 2

The final Rule does not require the
disclosure of either of the two alterna-
tives as proposed. Since the proceeding
did show the need for some kind of dis-
closure concerning warranty rights, a
brief general statement was adopted,
- which puts the consumer on notice that
' other rights might accrue to him or her,
. in addition to those cited in the war-

ranty. The substance of the language

v

hianiile - aians ubge 4

A

¢ suggestions offered in the written com-
- ments on paragraphs (k* and (1) of the
.proposed Rule* By the use of such
statement, suggests NRMA, the con-
sumer can

be Informed generally of his or her con-
tract, tort, and strict liability rights in a

147 See e.g., R-1-3-1, 2, Westinghoure Elec-
tric Corp.; R-1-3-2, 388, Scovill Housing
Products Group; R-1-3-2, 401, Zenith Radlo
Corp.

us Tr, 738, Goldberg (‘‘the deaf community
like many other minority communities does

" not really know that they have leral rights™);
$ Tr. 1290, Kaufman, Assistant Attorney Gen-
-4 eral, State of Ilinois (“I think ... if you
sald to 100 [people] on the street, ‘what 1s
an impllted warranty?’; I don't think they
would be able to answer your question.”);
Tr. 234-1-42, Max Factor, Deputy City At-
torney, Los Angeles, Californta (*701.3(k) &
() . . . I1s one of the hearts of the
. statute . . . That is telling the consumers
what their rights are.”); Tr, 2391, Julian D,
Rhine, Assistant District Attorney, San Fran-
ciseo, California ("I don’t think the con-
sumer is really aware of his right.”).

1® Tr, 2032, Elkins. .

¥ R--1-3-1, 288, Union Carbide Corp.,,
(. . . (T)his section should . . . Include
a generally stated requirement that warran-
ties must include a statement that consum-
ers may have implied warranty rights in ad-
dition to the rights provided by the written
warranty.”); R-1-3-2, 501, Montgomery Ward
(“This warranty glves you specific legal
rights. You also have implied warranty
rights , . .”); R-1-3-3, 849, 6E (“This war-
ranty gives you specific legal rights. You may
also have implied warranty rights which vary
from state to state .., .”); R-1-3-1, 49,
- North American Phillips Corp. (*“This war-
ranty gives you specific legal rights. Because
of pertinent statutes In your state you may
bave additional rights . . .”); R-1-4-1, 608,
NRMA (“This warranty gives you epecific
legal rights, and you msay also have other
rights, which vary from state to state.”).

used In this statement follows several

RULES AND REGULATIONS

manner that suggests that further inquiry
as to the nature of those rights might be
fruitful, but without confusing or mislead-
ing as to the detalls s

The Commission concluded that para-
graph (a)(9) of the final rule can ac-
complish this task without imposing un-~
reasonable burdens on warrantors. The
warranty need not be a legal treatise.
Indeed, the final rule should preclude
such a result. However, the warranty
must at least contribute to the buyer’s
understanding of its legal consequences.

To require less could result in misleading’

the public by failing to negate the as-
sumption (often incorrect) that the war-
ranty sets forth the buyer's only re-
course. The final rule will go far to cor-
rect this situation and will adequately
implement the intent of Congress.

SEALS OF APPROVAL
7013(b)

Paragraph (a) (1)-(9) of this section shall
not be applicable with respect to statements
of general policy on emblems, seals or in-
signias issued by third parties promising
remedial action with respect to a consumer
product, which statements contain no
representation or assurance of the quality
or performance characteristics of the prod-
uct, provided that (1) the disclosures re-
quired by paragraph (a) (1})—(9) are pub-
lished by such third parties in each issue of
a publication with a general circulation, and
(2) such disclosures are provided free of
charge to any consumer upon written
request.

This paragraph was added to the final
Rule in response to concerns expressed
by Parents and Good Housekeeping
Magazines that the nroposed rule would
force the elimination of *“seal” pro-
grams."™ It relieves these and other simi-
lar seal programs from having to set
forth the disclosure requirements set
forth in 701.3(a) in the actual seal itself,
These disclosures must, however, be set
forth in a publication. The required dis-
closures are thus the same for scal pro-
grams as for other warranties; only the
medium for disclosure has been altered.

A specific provision for seal programs
has been granted because of cir¢eum-
stances which the Commission believes
are unique. First, third party seals are
too small to contain the disclosures re-
quired by the rule and still remain legibly
printed and readable by the consumer.™®
Also, magazines such as Parents and
Good Housekeeping are not in the chain
of distribution of products bearing the
seal. They are merely third-party guar-
antors.™ Finally, the public policy stated
in 102(a) of the Act of “improving com-
petition in the marketing of consumer
products” would not be served by a rule
which terminated seals of approval such

as Parents and Gopd Housekeeping.®

1t B-1-4-1, 608, National Retail Manufac-
turers Assbeiation.

1 R-1-3-1, 292-301, Good Housekeeping
Magazine, R-1-3-3, 1051, Arent, Fox, Kintner,
Plotkin & Kahn,

1 R~1-3-1, 292-301, Good Housekeeping
Magazine, Tr. 403, Parents Magazine.

154 R-1-3-1, 296, Good Housekeeping Mag-
azine, Tr. 395-94, Parents Magazine.

1% R~1-3-1, 1050, Arent, Fox, Kintner, Pict-
kin & Kahn,

60179

Whatever the merits of such programs,
we do not choose to elimlnate them at
the stroke of a pen. The CommIission
has instructed its staff to monitor the
impact of this exception and to recom-
mend modifications if needed to protect
the public.

OWNER REGISTRATION CARDS

7014

When a warrantor employs any card such
as an owners' registration card, a warranty
registration card, or the like, and the return
of the card is a condition precedent to war-
ranty coverage and performance, the war—
rantor shall disclose this fact in the war-
ranty. If the return of such card reasonably
anpears to be a condition precedent to war-
ranty coverage and performance, but is not
such a conditlon, that fact shall be dis-
clo:zed in the warranty.

The disclosures required by this sec-
tion are in accord with specific dis- .
closures required by the Act. Section 102
(a) (5) authorizes the disclosure of “[al
statement of what the consumer must
do and the expenses he must bear.” Sec~
tion 102(a) (7) provides for the disclosure
of “[tlhe step-by-step procedures which
the consumer should take in order to
obtain performance of any obligation
under the warranty . . .” Section 701.4
which requires the warrantor to, dis-
close in the warranty documenY itself,
the purposes for which the card is in-
tended, 1s necessary in order to alert the
consumer as to whether or not the re-
turn of the card 1s a precondition to
warranty service or performance.

MACAP’s 1973 evaluation of warran-
ties notes that an increased number of
companies stated in their warranties
that the consumer was required to return
a warranty registration card in order to
have the warranty honored. A special
questionnaire was sent to the 48 com-
panies who included such a requirement
to ascertain (1) whether in practice the
return of the warranty registration card
was required in order for the company
warranty to be hopored; (2) whether
the warranty would be honored without
the return of such card; and (3) whether
there were other reasons why the return
of such card was helpful to the com-
pany.* Twenty-eight of the thirty-two
companies that responded to this inquiry
replied that the warranty would be hon-
ored in practice even if the registration
card was not returned, MACAP also
found, in evaluating the comments of the
responding companies, that there are a
number of uses for warranty registration
card information. The predominant uses
were (1) verification of warranty status
in dispute situations; (2) identification
of the “original owner”; (3) identifica-
tion of the product location for purposes
of product modifications, product recall,
and evaluation of the need for service
centers and/or parts distributors; and
{4) marketing or sales purposes. On the
basis of this information, MACAP recom-
mended that appliance warrantors who
use such cards “candidly and clearly
state the purpose of the card, i other

#R-1-4-1, 434, Major Appliance Con-
sumer Action Panel.
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than or in addition to registration of
the product to assure warranty serv-
ice.” ¥

The NBCCA report lends further sup-
port to MACAP’s recommendation as to
warranty registration cards The report
states:

registrations on consumer usage may be
reasonable but should be used only when
the restriction has a real purpose, For ex-
ample, consumers should not be misled to
believe that malling a registration card is
necessary precondition to obtalning the ben-
eflts of a warranty. In sum, any restriction
or other obligation imposed upon the con-
sumer should be clearly defined and care-
fully explained in the material available to
the consumer at the time of purchase,!™

The practice of stating that the card
is a prerequisite to warranty coverage
and performance, even where this is
never enforced, may chill the assertion
and exercise of warranty rights. Some
purchasers may not request warranty
service if they did not return the card
in the prescribed period of time, because
of the mistaken (although logical) be-
lief that the warranty accurately states
the warrantor’s intentions.

Furthermore, a reguirement, that a
purchaser complete and return a war-
ranty registration card appears to be un-
enforceable under Section 2-313 of the
U.C.C. An express warranty must be “a
basis of the bargain”, or part of the
actual sales transaction. According to the
. House Subcommittee Staff Report,

most warranties and warranty registration
cards appear to be of the type that are pack-
aged with the product. . . . This discovery
often takes place at home, long after the
actual sales transaction has been completed,
Thus, the requirement of filling out and re~
turning a warranty registration card in order
to obtain full warranty protection . . . is
likely to be held invalid by most courts.'™

The House Subcommittee Staff states
further that

some of the warranties that had these
cards did not expressly require that the cards
be filled out and returned, but instead state
to ‘please’ do so, However, the fact that it is
labeled ‘Warranty Registration Card’ and is
attached to the warranty can nevertheless
convey the ldea that the card is needed to
validate the warranty . .. (M)ost of these
cards appear to be clearly for the beneflt
of the manufacturer—to obtain marketing
information . . . Questions seeking this kind
of informatlon can pose a threat to privacy,
especially If it is given under the mistaken
notion that the buyer will obtain full war-
ranty protection by doing s0.1%

This section of the Rule is intended to
eliminate the deception inherent in the

w1 R-1-4-1, 436, Major Appliance Consumer
Action Panel,

1 R-1-2-2, 818, National Business Council
for Consumer Affairs.

w R-1-2-1, 57, House Subcommittee Staft
Report.

See Koellmer v. Chrysler Motors, Corp. 6
Conn, Cir, 478, 8UCC Rep. Serv, 668 (1970). A
properly worded disclaimer clause contalned
in the operator’s manual for a new truck
was held ineffective by a Connecticut court
because the manual was dellvered after the
sale had been consummated.

1w R-1-2-1, 57, House Subcomm Staflf Re-
port,
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situation where & warrantor purperts to
condition warranty protection upon a
timely return of the registration card,
while in fact using such cards solely for
marketing or other purposes.

The original proposal had alse re-
quired a disclosure in the warranty of the
purpose for which a card was used, if
the return of such card was not & con-
dition precedent to warranty coverage.,*
NEMA, AHAM, SCM, and others argued
against including a statement about an
unrelated subject (e g., market research)
in an already lengthy warranty.”* Cox,
Langford, and Brown stated that *(s)uch
a requirement may encourage manufac-
turers to condition their warranties on
the return of such cards, and therefore
reduce the protection given to con-
sumers.” ' Sears claimed that “(s)uch
a disclosure in the warranty may even
mislead consumers into believing that
since the disclosure is in the warranty
that the card must have something to do
with the warranty.” .

This requirement has been modified in
the final Rule, which requires disclosure
only if the card is or reasonably appears
to be required for warranty performance.
The strictures of Section 5 of the Fed-
eral Trade Commission Act, 15 U S.C. 45,
are adequate to deal with any other de~
ceptive uses of non-warranty related
cards.

PARAGRAPHS DELETED FROM THE PROPOSED
RULE

701.3(a) Section 701.3(a), which re-
quired the disclosure of ‘“the full
name(s) and address(es) of the war-
rantor(s) ”, has been incorporated as an
alternative in paragraph 701.3(a)(5).
(See discussion of paragraph 701.3(a)
(5), supra.)

701.3(e) Paragraph 701.3(e) of the
proposed Rule required the disclosure of:

The period of time, stated in terms of
hours, business days or days, within which,
after notice of a defect, malfunction, or

M Sectlon 701.4(b) (2) of the proposed
Rule stated:

“If the return of such card is not a condi-
tion precedent to warranty coverage, the
warrantor shall clearly and conspicuously
disclose in the warranty document the pur-
pose for which such card is utilized. In such
instance, the warrantor shall not designate
the card as ‘warranty registration card’, but
shall appropriately label or title the card
according to the purpose or purposes for
which it is intended, e g., ‘marketing re-
search card’, or ‘product safety registration
card’.”

12 R-1-3-1, 3, Westinghouse Electric Cor-
poration; R-1-3-1, 172, McQGraw-Edison
Company, R-1-3-1, 314, Briggs and Strat-
ton Corporation; R-1-3-2, 6502, Montgomery
Ward and Co.; R-1-3-2, 704, Standard Oll
Company; R-1-4-1, 28, Gas Appllance
Manutacturers Assoclation; R-1-4-1, 93-94,
National Electrical Manufacturers Associa-
tion; R-1-4-1, 222, Air Conditioning and
Refrigeration Institute; R-1-4-1, 488, Asso-
clation of Home Appliance Manufacturers;
R~-1-3-2, 617, Proctor-Silex Corporation.

1 R~1-3-2, 713, White Consolidated In-
dustries, Inc.

wm R-1-3-2, 667, Sears, Roebuck and Com-
pany.

failure to conform with the warranty, the

warrantor will perform any obligations un-

der the warranty.

This provision evoked much negative
comment from warrantors. Many in-
dustry representatives stated that the
warrantor could not control the length
of time within which warranty obliga-
tions could be performed because of the
use of independent contractors, such as
retail  dealers.™ Other warrantors
claimed that they could not control the
length of time because of problems in
securing parts or supplying replacement
parts.” CRI, EIA, NRMA and many
others argued that requiring the inclu-
sion of such a time period would not be
helpful to consumers because it would
lead warrantors to set long, maximum’
times for performance, representing the
most extreme cases. Montgomery
Ward, General Electrie, and others
stated that averages could not be ob-
tained ™ and would not be useful even
1if they could be derived.'*

Many warrantors cited the variables
which make setting a time for perform-
ance exceedingly difficult. In different

15 R~1-3-1, 7, Colemen Co., Inc.; R-1-8-1,
14, Engineering Products Co.; R-1-3-1, 98-87,
Goodyear Tire and Rubber Co.; R-1-8-1, 188,
Black & Decker Tool Co.; R-1-3-1, 204, Ross,
Hardies, O'Keefe, Babcock & Parsons; R-1-
3-1, 311, Briggs and Stratton Corp.; R~1-3-1,
341-342, Zenith Hearing Instrument Corp.;
R-1-3-2, 366-67, Sunbeam Corporation; R-1-
3-2, 382-83, Rockwell International; R-1-3-2,
386-87, Nutone Division, R~-1-3-2, 392, SBheil
©Oil Company; R-1-3-2, 407-8, Boise Cascade
Corporation; R~-1-3-2, 425-26, Exxon Com-

pany, US A,; R-1-3-2, 446, J. I. Case Co;-

R-1-3-2, 438, Outboard Marine Co., R-1-3-3,
934-35, Timex Corp.

e See, e.g., R-1-3~1, 19, Walker Manuface
turing, R~1-3-1, 96-97, Goodyear Tire & Rub.
ber Co.; R-1-3-2, 347-48,” Gamble-Skogma,
Inc; R-1-3-2, 366-67, Sunbeam Corp.; R-1-
3-2, 382-83, Rockwell International; R-1-
3-2,466,J J. Case Co.; R—1-3-2, 493-96, Mont.
gomery Ward & Co., Inc.; R-1-3-2, 675, Bea-
trice Foods Co., R-1-3-3, 1023-26, General
Motors Corp.; R-1-4-1, 123-124, Automotive
Parts and Accessorles Assoclation, In¢.; R-1-
4-1, 199-200, National Assoclation of Pho-
tographers Manufacturers, Inc.; R-1-4-1,
215-16, Texas Automobile Dealers Assocla-
tion.

v See, eg., R-1-3-1, 126-27, Carpet and
Rug Institute; R~1-3-1, 188, Black and
Decker Power Tools Co.; R-1-3-2, 347-48,
Gamble-Skogmo, Inc.; R-1-3-2, 382-83, Rock-
well International; R~1-3-2, 392, Shell Ol
Co; R-1-3-2, 466, J. 1. Case Co.; R-1-32, 458,
Outboard Marines, Co.; R—-1-3-2, 548, Nixon,
Hargrave, Devans & Doyle; R-1-3-2, 647-49,
Sears, Roebuck and Co.; R-1-3-3, 921-22,
Amana Refrigeration, Inc.; R-1-3-3, 834-35,
Timex Corp.; R-1-4-1, 19, Natlonal Associa-
tion of Chain Drug Stores; R-1-4-1, 145-46,
National Association of Bedding Manuface
turers; R-1-4-1, 199-200, National Associsa-
tion of Photographic Manufacturers; R-l-
4-1, 183-184, Electronics Industry Associa-
tion; R~-1-4-1, 697, National Retail Merchants
Assoclation. -

1 R-1-3-2, 493-95, Montgomery Ward &
Co; R-1-3-2, 548, Nixon, Hargrave, Devans,
& Doyle; R—-1-4-1, 123-24, Automotive Parts
& Accessories Association; R-1-3-3, 847, Gen«
eral Electric Corp.

e R-1-3-2, 493-95, Montgomery Ward &
Co: R-1-3-3, 9556-56, Whirlpool Corp.; R-1-
3 -3, 847, General Electric Corp,

FEDERAL REGISTER, VOL. 40, NO. 251—WEDNESDAY, DECEMBER 31, 1975

~
Vo Bae



{
E
|
|
E
|
3

r
?
|

areas, a different service organization or
differing backlog may account for a vari-
ation 1 the amount of time needed for
performance of obligations.'”

A compelling argument, directed at the
effects of the insertion of the proposed
language, was presented by Thomas W.
Clark, Director of Marketing Services of
Bang & Olufsen of America, Inc. (“B &
O A”). In his testimony he stated:

... (L)arge manufacturers could use treir
sheer size to gailn a competitive edge. .
(M)any of B & O A's authorized service sta-
tions repair a great many different brands.
A large manufacturer whose products repre-
sent, for instance, 30—40 percent of a repair
facility’s business has the economic power
to promise consumers a three-day repalr
period and force the repair facility to honor
it at the expense of one such as B & O A
whose products represent less'than one per-
cent of the facllity’s business. The ultimate
resuit of this provision could well be to
reduce competition in the market place, a
result directly contrary to the interest of the
consumer it is meant to “protect””

This paragraph was proposed because
consumer complaints had indicated that
securing timely repairs under warranty
was a major problem. If the consumer
were apprised at the outset of the period
of time within which the warrantor
would perform any warranty obligations,
he or she would be better able to differ-
entiate among similar warranties for
competing products, and any false expec-
tations as to time for repairs could be
dispelled. However, although the problem
of obtaining timely warranty perform-
ance which motivated the inclusion of
this paragraph is serious, the Commis-
ston, having reviewed the record, is of the
opinion that the insertion of this para-
graph in this Rule is not the appropriate
means for addressing this problem. Be-
cause warrantors might be encouraged,
on the basis of the inclusion of such a

, provision, to set and operate under a

“longer time for repair than currently
exists in practice, the best interest of the
consumer would be served by deletion of
this requirement.

701.3(g) Section 701.3(g) of the pro-
posed Rule required the disclosure of

any requirement or duty which must be

- fulfilled by the purchaser as a conditlon

>

precedent to securing warranty performance,
including any expenses which must be borne
by the purchaser.

Of the comments which were received
concerning this paragraph, most were
directed at the interrelation and oveilap

- between paragraphs (g) and (h) of the

»
v

proposed Rule.” The Commission has

m R-1-3-1, 188, Black & Decker Power
Tools; R-1-3-2, 166-67, Sunbeam Corp., R~1-
3-2, 403-95, Montgomery Ward & Co.; R-1-3-
2, 675, Beatrice Foods Co.; R-1-3-3, 921-22,
Amana Refrigeration, Inc.; R-1-3-3, 1023-26,
General Motors Corp.; R-1-3-3, 1069, Argosy
Manufacturing Co.; R-1-3-3, 848, General
Electric Corp ; Tr. 2315-16, John Schiewe, As-
sistant Vice President, Marketing and Prod-
uct Manager, Thermador Waste-King.

m Tr, 1980-80, B & O A.

m R-1-3-2, 649, Sears, Roebuck and Co.;
R-1-4-1, 38, National Assoclation of Furni-
ture Manufacturers; R-1-4-1, 73, National

RULES AND REGULATIONS

determined that the information dis-
closures called for in (g) are fully ad-
dressed by § 701.3(a) (3) and (5) of the
final Rule. The information required by
those sub-paragraphs includes dis-
closure of all responsibilities which the
consumer must perform in order to ob-
tain warranty performance. Therefore,
paragraph (g) was deleted from the final
Rule. '

701.3(j) Paragraph (j) of the proposed
Rule required the disclosure of

any limitations on the time of day or days
of the week during which the warrantor will
perform his warranty obligations if such per-
formance is not available Monday through
Saturday, 8:00 am to 6:00 p mn local time

This paragraph spawned a deluge of
negative comments from warrantors.
Many warrantors stated that they pro-
vided for too many service facilities to
specify the working hours of each in the
warranty."™ Others, such as The Coleman
Co. and Kohler Co., claimed to have no
control over the hours during which war-
ranty service is available.”* Others simply
did not know the hours that their serv-
ices were open for business.™ Baldwin
Piano, Altheimer & Gray, and SFMA
complained that since different stores
had different hours, warrantors would
have to determine the ultimate destina-
tions of their products and would be
forced to print several different war-
ranties.’™ Sunbeam, Chrysler Corp. and

Retail Merchants Assoclation; R-1-3-1, 312,
Briggs & Stratton Corp ; R-1-3-3, 936, Timex
Corp.; R-1-3-2, 611, Proctor-Silex Corp.

. R-1-3-1, 14, Engineering Products Co:
R~1-3-1, 58, Mohasco Corp.; R-1-3-1, 76,
Kohler Co.; R-1-3-1, 78, West Bend Co:
R-1-31, 164, Lear Siegler, Inc; R-1-3-1, 188,
Black & Decker Tool Co; R-1-3-1, 201 Ross,
Hardles, O’Keefe, Babcock & Parsons; R-
1-3-1, 256--57, Arthur, Dry & Kalish; R-1-3-1,
342, Zenlith Hearing Instrument Corp; R-
1-3-2, 384, Rockwell International; R-1-3-2,
447, J. 1. Case, Inc.; R-1-3-2, 548-49, Nixon,
Hargrave, Devans & Doyle, R-1-3-3, 038,
Timex Corp.; R-1-3--3, 1028, General Motors
Corp.; R-1-4-1, 132, National Paints & Coat-
ings Assoclation; R-1-4-1, 227, Engine Serv-
ice Assoclation, Inc.; R-1-4-1, 281-82, Spe-
ofalty Equipment Manufacturers Assocfation:
R-1-3-1, 201, Ross, Hardies, O’Keefe, Babcock
& Parsons; Tr, 2046-47, Daniel Berkson, Cor-
porate Counsel, Singer Sewing Machines.

14 R~1-3-1, 5, Coleman Co; R~1-3-1, 78,
Kohler Co.; R-1-3-1, 127-128, Carpet and Rug
Institute; R-1-3-1, 164, Lear Siegler, Inc,
R-1-3-2, 348, Gamble-Skogmo, Inc.; R~1-3-2,
384, Rockwell International; R-1-3-2, 387-88,
Nutone Division; R-1-3-2, 392, Shell Oil Co.:
R-1-3-2, 438, Outboard Marine Co.; R-1-3-2,
425-26 Exxon Company; R-1-4-1, 40, Na-
tlonal Association of Furniture Manufac-
turers; R-1-4-1, 124, Automotive Parts &
Accessories Association, Inc.; R-1-4-1, 222,
Alr Conditioning and Refrigeration Institute;
R-1-4-1, 687, Boating Industries Association:
R-1-3-3, 789, Warren Tool Corp.; R-1-4-1,
281-82, Specialty Equipment Manufacturers;
R~1-3-3, 848, General Electric Corp.; Tr.
2316-117, John Schiewe, Assistant Vice Presi-
dent, Marketing and Product Manager,
Thermador WasteKing.

17 R~1-3-8, 936, Timex Corp.; R-1-3-1, Car-
pet and Rug Institute; R-1-3-3, 789, Warren
‘Tool Corp.

18 R-1-3-1, 27, Baldwin Plano and Organ
Co.; R-1-3-2, 355, Althelmer & Gray; R-1-3-3,
789-90, Warren Tool Co.

60181

others stated that the hours for service
establishments changed frequently, mak-
ing compliance with this paragraph
difficult.’”™ CRI, Sears, Questor Corp.,
and others claimed that this paragraph
would force servicers to conform to the
same hours, exceeding the Commission’s
authority under Section 102(a)."™ Other

-industry representatives stated that the

hours set forth in the proposed para-
graph were not consonant with those of
most businesses.'*

This paragraph was inserted in the
proposed Rule because it was felt that
the consumer should know whether or
not a warrantor’'s service hours were
more limited than those normally offered
by others in the same or similar line of
business. This information could play a
part in the consumer’s purchasing
decision. N

The Record is replete with comments
stressing that the inclusion of this para-
graph would lead to voluminous war-
ranties, and that the servicers would be
forced to conform to the same hours.
Therefore, although the Commission
feels that this paragraph might have
provided useful information to con-
sumers, it has decided that the public
mterest is best served by its deletion,
since the language as originally pro-
posed would have created a disincentive
for the setting of flexible hours.

701.3(m)

Paragraph (m) of the proposed Rule
required that the warranty contain:

If the terms "“Life”, “Lifetime”, or words
of similar meaning are used to indicate the
duration of a warranty, a clear and con-
spicuous disclosure of the life referred to.

Although this paragraph does not ap-
pear in the final Rule, the disclosure
which it requires, i.e, that of the life
referred to, is required by Section 701.3
(a) (4), which requires the disclosure of
the duration of the warranty. Further-

17 R~1-3-1, Assoclation of Auto & Truck
Recyclers; R-1-8-1, 256-57, Arthur, Dry &
Kalish; R-1-3-2, 360, Sunbeam Corpora-
tion; R-1-3-2, 651-52, Sears Roebuck and
Co; R-1-4-1, 202, Natlonal Association of
Photographic Manufacturers; Tr. 2046-7,
Daniel Berkson, Singer Sewing Machine;
R-1-3-2, 497-98, Montgomery Ward and Co.,
Inc.

" R-1-3-1, 128, Carpet and Rug Institute;
R-1-3-1, 335, Questor Corp.; R-1-3-2, 369,
Sunheam Corp.; R-1-3-2, 651-52, Sears Roe-
buck and Co.; R-1-4-1, 567, Boating Industry
Assoclation; Tr. 2316-17, John Schiewe, Vice
President, Thermador WasteKing.

‘®R-1-3-1, 68, Mohasco Corp.; R-1-3-2,
369, Sunbeam Corp.; R-1-3-2, 419-20, Arm-
strong Cork Co.; R-1-3-2, 432, Defrees &
Fisher; R-1-3-2, 447, J. I. Case; R-1-3-2,
548-49, Nixon, Hargraves, Devans & Doyle,
R~1-3-2, 723, Bose Corp.; R-1-3-3, 923,
Amana Corp.; R-1-3-3, 1028, General Motors
Corp ; R-1-4-1, 202, National Association of
Photographic Manufacturers; R-1-4-1, 227,
Engine Service Association, Ine.; R-1-4-1, 74,
National Retall Merchants Assoclation; R-
1-3-3, 1070, Alrstream and Argosy Inc.; R-1-
8-3, 957, Whirlpool Corp.; Tr. 2275-6, H. G.
Wooliscraft, California State Electronics As-
sociation; Tr. 2316-17, John Schiewe, Vice
President, Thermador WastcKing; R-1-3-2,
497-98, Montigomery Ward and Co.
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more, Section 103(a) (1) of the Act re-
quires & warrantor offering a “full” war-
ranty to disclose the duration of the
warranty in the warranty designation.®

It should also be noted here that the
Commission still retains its jurisdiction
over unfair and deceptive warranty prac-
tices under Section 5 of the Federal
Trade Commission Act.™

Past Commission orders have required
the disclosure of the lifetime referred to
by the warrantor giving a lifetime guar-
antee. In Matter of Burstein-Applebee
Company, et al., 69 F.T.C. 16 (1966), re-
spondent retaller advertised that their
wristwatches were ‘‘guaranteed for
life”, whereas in fact such watches were
not guaranteed for the life of the pur-
chaser. The Commission ordered the re-
spondent to cease and desist from

Using the word ‘Lifetime’ or any other
term of the same Import to refer to any guar-
antee which is not for the duration of the
life of the purchaser or original user with-
out clearly and conspicuously disclosing the
life to which such reference is made; or rep-
resenting, in any manner, that the duration
of a guarantee is other than respondents are
able to establish is the fact.

See also In the Malter of Solmica, Inc.,
et al, 66 F.T.C. 566 (1964), In the Matter
of Fingerhut Manufacturing Company,
et al. 657 F.T.C. 751 (1964). A warrantor
choosing a “lifetime” duration must thus
disclose the lifetime referred to in the
warranty, and must recognize that the
warranty obligation cannot be revoked
or modified so long as the measuring
“life” continues.

A separate Rule provision on lifetime
warranty duration is unnecessary. The
final Rule requires a simple and readily
understandable disclosure of warranty
duration. Standing alone, the word “life~
time" does not meet this requirement.

OTHER COMMENTS

Virginia Knauer, Director of the Office
of Consumer Affairs for the Department
of Health, Education, and Welfare testi-
fied that “the proposed rule on disclosure
of warranty terms will cause warranties
to be lengthened in verbiage, which could
in turn cause key facts to be submerged
in information clutter unless the presen-
tation of such facts is highlighted
through rules or guidelines for presenta-
tion.” ** Professor Laurence Feldman, of
the University of Illinois, commented

that the proposed Rule “fails to recog-
nize, as Shakespeare did that ‘They are
stick that surfeit with too much, as they
that starve.’ ” ® Many others cited the
need for a requirement of some type of
standardized format and headings,™ be-

80 “Tf the written waranty meets the Fed-
eral minimum standards for warranty .. .,
then it shall be consplcuously designated a
‘full (statement of duration) warranty'.”

1115 U S.C. 45 (1970).

82 Tr, 7, Knauer.

183 R~7-1-9, 13, Laurence P. Feldman, Ph.D,

™ R~1-3-3, 970, Amana Refrigeration, Inc.;
R-7-1-8, 3, Council on Aging for Southeast~
ern Vermont; R-7-1-6, 12-13, Texas Public
Intorest Rescarch Group; R-7-18, 150-1563,
Wisconsin Dept, of Justice; Tr, 21-2 Knauer;
Tr. 774-T7, Zweibel; Tr, 1327-1328 Jefiries;
Tr. 2131 Drury; Tr. 2218-19 Pownell.
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cause of the potential length of warran-
ties complying with the requirements set
forth in Part 701.

The Commission recognizes the need
for warranties to be simple, understand-
able, and concise. The final Rule has been
simplified and streamlined to accomplish
that result. The Commission does not
believe that th2 final rule will contribute
to the evils of undue length and com-
plexity. It 1s not prepared, on the hasis of
the record, to impose a standardized for-
mat on all consumer product warranties.

V. Pre-Sale Availability of Written
Warranty Terms. Section 102(b) (1) (A)
of the Act directs the Federal Trade
Commission to “prescribe rules requir-
ing that the terms of any written war-
ranty on a consumer product be made
available to the consumer (or prospective
consumer) prior to the sale of the prod-
uct to him.”

Consumer product warranties are not
always made available to the consumer
prior to the sale of the product. Instead,
the terms and conditions of the warranty
are often available only after the sale
has been consummated and the package
opened or product delivered. A consumer
complaint regarding a wristwatch war-
ranty illustrates the types of problem
which may arise with respect to pre-
packaged consumer products: “The buy-
er is instructed that while the watch is
‘guaranteed’, there is a ‘service charge’
of $2.75 for repairs during the warranty
period. This information is not known
prior to purchase, and due to the type
of packaging of this item, the existence
of a charge for any warranty service is
not known until the sale is completed.” **

If the warranty is in fact only avail-
able after the sale, the use of the war-
ranty as an informational input in the
consumer’s purchasing decision and as
a tool for making product comparisons
is precluded. Furthermore, it may be
argued that an express warranty undis-
closed prior to sale is inoperative. Sec-
tion 2-313 of the U.C.C. requires that
an express warranty be “a basls of the
bargain,” or part of the actual sales
transaction. Accordingly, the enforce-
ability of a warranty, the existence of
which the purchaser is made aware only
subsequent to the actual sales transac-
tion has heen completed, would be ques-
tionable. The House Subcommtiee Staff
Report, found that only two of the 51
participating manufacturers offered
warranties which were actually designed
to be part of the actual sales contract.*

The other warranties examined appear to
be of the “prepackaged” varlety—the type
packaged with the product resulting often
in the buyer not being aware of the terms
of the warranty, or its existence, until he
or she gets home and opens the box con-
taining the product. In such instances, it is
questionable whether the prepackaged war-
ranty would be a basts of the bargaln, &

Congressman Bob Eckhardt, a mem-
ber of the Conference Committee on

1 R1-2-2, 7681, Letter from (consumer)
to Virginia Knauer, referred to FTC, February
25, 1974.

s House Subcom. Stafl Report, supra note
9, at 13.

asT ld'

8. 356, addressed the issue of pre-sale
availability of warranty information:

We require the FTC to write rules to as-
sure the availability of warranty informa-
tion prior to the actual purchase. The
consumer should be able to base his/her
decision to buy on the quality of the war-
ranty as well as factors such as the cost and
the appearance of the product. It Is unfair
for a consumer to learn only after arriving
home and unpacking a sealed carton that
what was said to be a full 5-year warranty
does not cover costs of labor and parts.
There are those who argue that in the case
of such ‘packaged warranties,” the con-
sumer could legally challenge the effective~
ness of the warranty. .. . This, I think, is
true but 1t 1s an Inadequate solution, There
are only a handful of consumers who know
that such a challenge could be made and ~
even less of them with the financial re-
sources and personal energy to make if,
especlally when a product costs only, say $30.
Furthermore, we think it is an unfair burden
to impose on the individual consumer, That
is why we require the FTC to prescribe
rules to assure availabllity of warranty
information.®

Availability of warranty terms prior
to sale is important for consumers in
light of the increasing trend toward the
sale of service contracts, particularly for
major appliances. The scope and dura-
tion of the written warranty must form
a significant element 1n the careful con-
sumer’s decision whether, or at what
point in time, to sign a service contract.

That warranty information is cur-
rently elther unavailable or difficult to
procure at point of sale is illustrated by
an informal survey undertaken by the--
Consumer Affairs Department in Detroit,
Michigan.'” Some of the findings of the
survey indicated that

In no case ., . was a copy of the full war~
ranty avallable for inspection. ‘The warranty
comes packed In the box’ was the regular
response. . . . The information available on.
lower cost appliances was significantly less
than that experienced with major appliances,
In no instance did a salesperson offer any
Information and In no case was a copy of
the written warranty avallable . .. In generat
the results of this survey confirm the need .
for and the valldity of the proposed rules

.o d¥t

Like fAndings resulted from a similar .
endeavor by Home Furnishings Daily.

In each instance, no Information was

volunteered, and when this reporter did get

»s R 1-3-2, B77, Address by Congressman
Bob Eckhardt, Gas Appliance Manufacturers
Association Warranty Workshops, in Bocs'
Raton, Florida, April 8, 1975,

w0 Id, at 882-883. PR

1w R-1-8, 74-76 (“Several staff members
went ‘shopping’ in various stores for a se-
lected group of products. Products shopped
for were automatic washing machines, color
televislon sets and vacuum cleaners. ... The
shoppers were instructed to ask about the
product and see what, if any, information
was offered by a salesperson. Once the sales
‘pitch’ was concluded the shoppers were ine
structed to ask further questions about the
warranty, ask to see it in writing. ... The
stores selected . . . Included two major ...
department stores, two dppliance chaln
slores, an independent appliance dealar and
a national chaln department store carrying
ita own brand of appliances.”)

™M R-1-8, 74,

N
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aaswers to questions, data was often vague.
Frequently, salesmen said warranty informa-
tion was contained in instruction manuals,
however, no instruction manuals were
readily avallable. Only two lines . . . had war-
ranty information on the front of refrigera-
tHors 1=

Trying to get warranty information on
a refrigerator was likened to “trying to
defrost the North Pole with an Ice
pick." pt 13

Both of these informal surveys in-
dicate that warranty data is currently
difficult to obtain or unavailable at
present.

SCOPE OF THE RULE

§ 702.3(a) Duties of the Seller

Section 702.3(a) of the proposed Rule
required the seller to

... maintain a binder or a series of binders
in each department in which any consumer
product with a written warranty is offered
for sale, contalning coples of the warranties
for the products sold in such department.

The proposal of a binder system as the
means for making warranties available
to consumers prior to sale met with con-
siderable opposition. Many complaints
were received from retailers concerning
the logistics and the expense of setting
up and maintaining a binder system.'™

m Schwartz, Diana, “Warranty Data Dif-
ficult to Get In N.Y. HFD Shopper Finds,”
Home Furnishings Daily, November 5, 1975,
at 15 col, 2.

bl (%

0 See, e.g. Tr. 446-47, Church (““The binder
rule would require using square footage in
& nonvolume way and would drive up square
footage cost . . . In addition to space costs,
the binders themselves would represent a
significant cost . . .

In our stores 10 departments sell war-
ranted products. In the hardware depart-
ment we sell about 50 items under war-
ranty. That department, therefore, would re-
fuire at least three identical warranty books.
The cost per store would be $33. To supply
all hardware departments would cost $8 811.
In our music and electronics department we
sell more than 70 warranted items, For such
a department I would estimate customer con-
venience requiring four sets of binders with
two volumes per set The cost per department
would be $72, with a total cost for all depart-
ments runuing to $19,224, In the appliance
departments, where more than 80 warranted
items are sold, the total cost of three sets
of warranty books per store would be $15,219.
To maintain the notebooks, including cleri-
cal time used in writing manufacturers for
coples of warranties, filing, and updating the
warranty book, we estimate will cost 2,000
man-hours per year at the minimum wage
rate of 82.10 per hour, for a total labor cost
of' 84,200. In addition to the foregoing costs,
there will be the cost of replacement of
binders and protective coverings. We esti-
mate that if the binders were In fact used,
they would have to be replaced at least once
R year,

Therefore, to give effect to the rule, Rose's
Stores would have an additional annual cost
in excess of $200,000 per year. While those not
familiar with retalling might consider this
a small cost, the reality is that no cost is
small, and most cost must be passed along
to the customers in the prices they pay for
goods.”); TR 1865, Danners; TR. 2106-7,
Sprouse; RI1-3-3, 1099-1101, City Products.

RULES AND REGULATIONS

Virginia Knauer and Robert Sprouse,
President of Sprouse-Reitz, among
others, stated that the binder system was
inconvenient for consumers to use, that
it was not consonant with normal con-
sumer buying patterns, and that con-
sumers would not make the effort to use
it."* George Zweibel of DC Neighborhood
Legal Services and J. T. Church of Roses
Stores Inc. suggested that the use of only
one set of binders would be insufficient to
serve consumers’ needs."” The specter of
consumers fighting to get to the war-
ranty binders was also raised.”™

There was no substantial record sup-
port from consumers or consumer groups
for the use of the binder system as ini-
tially proposed.

A major and repeated concern voiced
in an overwhelming number of comments
was the inflexibility of the proposed
rule." The failure of the Commission to
take cognizance of the range of retail es-
tablishments which would fall under the
aegis of the proposed Rule was cited by
NRMA, American Retall Federation
(“ARF"), and others."® ARF stated:

The retailers affected . . . encompass the
tull range of merchants from the small, in-~
dependent spectalty store to the large, tra-
ditional multidepartment store ... In the
larger multi-department stores the heavy
volume of customers and the vast quantities
of consumer products carried and sold each
day make the use of warranty binders simply
impractical. In high volume discount and
self-service stores, these problems are mag-
nified by lack of sales personnel required to
keep the binders updated and by the fast
turnover of consumer products frequently

sold on a ‘one-time' basis only,w

Other comments as to the inflexibility
of the proposed rule, including those of
Montgomery Ward, noted that the Com-
mission had failed to recognize the va-
riety of products encompassed by the

™ See, e.g. TR 11-12, Knauer (“We fear
that a binder volume of warranties set apart
from the price, specifications, and product
itself, will not {facilitate value compari-
sons ., . . (T)he binder proposal does not
take into conslideration existing, long stand-
ing, and not easily altered consumer pur-
chasing habits. Consumers will not be rap-
idly convinced (if at all) that they should
run back and forth between display area
and location of warranty binder .. .”); TR
2103-4, Sprouse (‘“‘The buying habits of
customers are .., varied ... They defi-
nitely do not come to pore over books filled
with various warranties . . . It i8 not until
a major appliance is being purchased that
warranty information comes into play. And
for those customers, . . . requiring them to
consult binders to get information they need
will not pleaseé nor help them. Because they
will serve as a disincentive to thelr getting
the information they should have.”)

wGee, eg. TR. 781, Zweibel; TR, 445,
Church.

1 TR, 22, Knauer.

¥ R-1-3-1, 244, JC Penney; R-1-4-1, 58,
NRMA: R-1-3-2, 3568, 8. 8. Kresge; R-1-3-2,
439, Outboard Marine; R-3-2, 505, Mont-
gomery Ward; R-~1-3-2, 6568, Sears, Roebuck;
R~1-4-1, 109, Wyoming Retail Assn.; R-1-4—
1, 213, American Retall Federation; R-1-4-1,
568-569, Boating Industries Assn,

198 See, e.g. R-1-4-1, 67, NRMA; R~1-4-1,
212-213, ARF.

w R-1-4-2, 676-677, ARF,
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Rule.* Similarly, it was argued that the
proposed scheme failed to take into ac-
count the “many different ways that con-
sumer products are sold.”*' Further-
more, ARF claimed that “(t) he merger of
seller and warrantor in the case of pri-
vate brand retailers . . . has . . ., been
overlooked by the Commission staff.” **

The final Rule heeds the retailers’ ery
for greater flexibility. It provides the sel-
ler with four alternative means by which
warranties can be made avaliable to pro-
spective buyers prior to sale. The seller
must, as a minimum, employ one of the
means cited, but may use any additional
means desired. It should be noted that
only the “text” of the warranty need be
disclosed, rather than the actual war-
ranty document.

702.3(a) (1) (i) “clearly and conspicu~
ously displaying the text of the written
warranty in close conjunction to each
warranted product;”

The idea of displaying the warranty
with the product being offered for sale
was suggested or endorsed by Hook
Drugs, Georgia Retail Association, SCM,
F. W. Woolworth Co. (“Woolworths”),
and others as a viable means for pre-sale
warranty disclosures.*®

This sub-paragraph substantially in-
corporates the language suggested in the
statement submitted by the American
Retail Federation.”™

702.3(a) (1) (i) .

Maintaining a binder or series of binders
which contains(s) copies of the warranties
for the products sold in each department in
which any consumer product with a written
warranty is offered for sale. Such binder(s)
shall be maintained in each such department,
or in a location which provides the pro-
spective buyer with ready access to such
binder(s), and shall be prominently entitled
“Warranties” or other simlilar title which
clearly identifies the binder(s). Such bind-
er(s) shall be indexed according to product
or warrantor and shall be maintalned up
to date when new warranted products or
models or new warrantles for existing prod-
ucts are introduced into the store or depart-
ment by substituting superseding warranties
and by adding new warranties as appropriate.
The seller shall either:

(A) display such binder(s) in a manner
reasonably calculated to elicit the prospective
buyer's attention; or

{B) make the binders available to prospec-
tive buyers on request, and place signs rea-
sonably calculated to elicit the prospective

0 See, e.g. R-1-3-2, 505-508, Montgomery
Ward; R-1-4-1, 58, NRMA: R-1-4-1, 212,
ARF; R-1-4-2, 677-078, ARF.

M R~1-3-2, 658, Sears,

i R-1-4-2, 678-679, ARF.

4 See, e.g. R-1-4-1, 68, NRMA (“a washing
machine warranty could be tied to the agita-
tor or taped to the top of the washtub... A
toaster warranty could be taped to the dis-
play table...”); R 1-3-3, 605, Montgomery
Ward (“The major appliance store or depart-
ment would in most cases choose to place
the warranty with the floor model.,.”); TR
291, Kelly; TR 2463, Evans; R 1-4-1, 25,
GAMA: R 1-6, 11, Tex PIRG; R 1-65, 253,
Consumer; R 1-3-1, 4 Hook Drugs; R 1-3-1,
77, Seeman Co.; R 1-3-1, 86, Georgia Retall
Assn.; TR 1879, Danners,

=t R 1-4-2, 680, ARF (“displaying each such
warranted product accompanied by the terms
of the written warranty’).
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buyer’s attention in prominent locations in
the store or department advising such pro-
spective buyers of the avallabllity of the
binders, including instructions for obtaining
access.

Some retailers such as Woolworths,
Sears, and Montgomery Wards acknowl-
edged that there were instances in which
the binder might be the only or the best
means for making pre-sale warranty
disclosures.®™

The language in the final Rule is sub-
stantially similar to that suggested in
the written comments submitted by
Sears and Roebuck.™

This sub-paragraph requires that the
binders be maintained either in the de-
partment where the warranted product is
sold, or in a location which provides the
prospective buyer with ready access to
the binders. Gambles, in its written sub-
mission, noted that “(w)hile the provi-
slon that binders be kept on a depart-
mental basis is reasonable in the case of
large retail outlets where it would be a
burden on the customer to require that
he or she go to one specific location in
the store to find the binders, there are
many small retail outlets which may
have merchandise laid out by depart-
ment, yet are small enough so that one
complete set at a single location in the
store would suffice.” *”

Thus, in such instances, it would be
permissible to place the binders in a loca-
tion other than in the departments in
which the products are being sold.

The final Rule also affords the seller
who elects to utilize the binder system a
choice of either prominently displaying
the binders, for example, at an appro-
priate counter, or making them available

7 TR 2464, Evans (“In some areas we
may...have to have a binder. For example
in our jJewelry department ... The warranties
that are involved in items such as that, we
agree we would have to have them in a
binder.”) R 1-3-2, 662, Sears (‘“In a partic-
ular product situation, the use of binders
may be found by a retaller to be the most
feasible method of compliance.”); R-1-4-1,
58, NRMA (“Binders could be used where no
display optlon is workable, e.g. for prod-
ucts...which are inaccesible because they
are locked in a display case.”); R 1-3-2, 505,
Montgomery Ward (“‘a binder or similar de-
vice might be utilized for the availability of
the warranties In the camera department.”);
R 1-4-2, 677-678, ARF.

204 See R 1-3-2, 663, Sears:

“Malintain & binder or a series of binders
in the store or each department in which any
consumer product with a written warranty
is offered for sale which contalns copies of
warranties for the products sold {n the store
or department. Such binders shall be prom-=
inently entitled “Warranties” or other
similar title which clearly identifles the
binder. Such binders shall be jndexed ac-
cording to product or warrantor and shall be
maintained up to date when new warranted
products or models or new warranties for
existing products are Introduced into the
store or department by substituting super-
seding warranties or by adding new warran-
ties as appropriate. The seller shall make the
binder avallable to consumers on request, and
shall place signs in prominent locations In
the store or department advising consumers
of such availability.”

M R 1-3-2, 345, Gambles.

RULES AND REGULATIONS

on request. If the latter alternative is
chosen, a prominent notice or series of
notices must alert the prospective buy-
er's attention to the existence of the
binders and the means for obtaining ac-
cess to them.™

The requirement that the binder be
Indexed Is intended to maximize the ease
with which the consumer can locate
and compare the warranties contained
in the binder for a particular type of
product.

The seller is given latitude both to de-
termine the kind of system to use for
compiling the warranty information, and
to decide whether to organize such a
system according to warrantor or prod-
uct.

Also, part of the seller’s duty to main-
tain the binder includes keeping the
binder current. If a new warranted prod-
uct is introduced, the warranty for that
product must be placed in the binder
in the appropriate indexed section. If
& new model is introduced, the warranty
for such model must appear in the bind-
er. If a new warranty supersedes a prior
warranty, the old warranty must be re-
moved from the binder.

702.3(a) (1) (14)

Displaying the package of any consumer
product on which the text of the written
warranty is disclosed, in a manner such
that the warranty is clearly visible to pros-
pective buyers at the point of sale;

Seeman Co., Fieldcrest Mills and others
suggested that the warranties be printed
on or otherwise attached to the product
containers” If the warrantor elects to
do this, the retailer may then display
the package in a manner which makes
the warranty clearly visible to pro-
spective buyers.

The language adopted In this para-
graph is derived from that suggested in
several of the written submissions.*

702.3(a) (1) (iv)

Placing in close proximity to the warranted
consumer product a notice which discloses
the text of the written warranty, in 4 man-
ner which clearly identifles to prospective
buyers the product to which the notice
applies.

Walker Manufacturing Co., National
Tire Dealers and Retreaders Association,

28 See puggestion in R 1-8-2, 506-506,
Montgomery Ward (“If the latter method of
avalilability is utilized- for [binders] the con-
sumer would be told by means of a clear and
conspicuous notice where in the department
those terms are avallable.”)

0 R-1-3-1, 77, Seeman Co.; R-1-3-1, 86,
Georgia Retall Assocfation; R~1-3-1, 339,
Fleldcrest Mills; R-1-4-1, National Associ-
ation of Chaln Drug Stores, Inc. ("NACDS”),

20 R~1-3-2, 663, Bears ("Display any con-
sumer product with a writien warranty which
is packaged and on which package the terms
of the written warranty are disclosed in a
clear and conspicuous manner so that such
warranty disclosures are clearly visible to
consumers at the point of sale”); R-1-4-2,
681, ARF (“displaylng any packaged con-
sumer product on which package the terms
of the written warranty are disclosed in a
clear and consplcuous manner so that such
disclosures are available to the consumer”).

and others suggested that signs contain-
ing the warranty text be used in lieu of
binders®** ARF stated that “private
brand warrantors frequently use a com-
mon warranty for broad categories of
products, Where this is done, warranty
terms can be conveniently disclosed at
point of sale by use of common signs lo-
cated in closed proximity to the war-
ranted products.” ¥* Accordingly, this al-
ternative has been included in the final
Rule. The language used is substantially
derived from language suggested by ARF
and Sears.™

702.3(a) (2)

Not remove or ohscure any warranty dis-
closure materials provided by a warrantor,
except:

(i) where such removal 18 necessary for
store window displays, fashion shows, or pic-
ture taking; or

(1) where the seller otherwiss through
means provided for in sub-paragraph (1)
above, makes the terms of the warranty in.
formation avallable to the consumer.

The proposed Rule required that the
seller “(n) ot remove or obscure any war-
ranty information disclosure materials
attached to a warranted consumer prod-
uct by a warrantor.”

The revised sub-paragraph in the
final Rule provides two exceptions which
allow the seller to remove warranty in-
formation. First, if the product is part of
a store window display or a fashion show,
or is being photographed, it need not bear
any warranty information. This excep-
tion is permitted on the theory that war-
ranty information will be available for .
the particular product in the department
in which it is offered for sale.

Second, if the seller elects to make the
warranty information available to the
consumer by some means other than
that provided by the warrantor, the seller
may remove the information provided,
50 long as the alternate means complies
with section 702.3(a) (1).

The language used in this provision is
substantially drawn from that suggested
by the ARF.*

1 R-1-3-1, 19, Walker Manufacturing; R-
1—4-1, 101 National Tire Dealers and Retread-
ers; R-1-3-2, 659, Sears (“Warranties com-
mon to a line of merchandise could be dls-
closed on one sign prominently displayed
near the display of such merchandice ™).

a: R~1-4-2, 679, ARP.

1 R~1-4-2, 681, ARF (“in those depart-
ments where a single warranty applies to
many consumer products, placing a common
notice in close proximity to those products
disclosing the terms of that written warranty,
provided, however, that it 1s clear to which
consumer products the common notice ap-
plies’”); R-1-3-2, 663, Sears (“Placing a sign
in close proximity to the display of any war-
ranted products . . . which sign . . . clearly
discloses the terms of the written warranty
and Is visible to consumers at the point of
sale; provided that nothing shall require a
separate sign . . . on each warranted product
on display iIf common signs . , . clearly iden-
tify the products to which the warranty
terms disclosed thereon apply”). .

4 R~-1-3-2, 681, ARF “Not reasonably re- .
move or obliterate any warranty information’
disclosure materials accompanying a war-
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DUTIES OF THE WARRANTOR

(1) Under the proposed Rule, the seller
i‘m requested to
upon specific written or oral request from =
prospective \consumer, promptly provide &
copg,‘bt each written warranty requested.

Much negative comment was recelved .
concerning this requirement. North
American Philips Corp., CRI and NRMA
argued that the phrase “make available”
used in the Act did not “contemplate that

. the written warrantor must ‘provide’ the
full text of written warranties to each
consumer who seeks to obtain it. Rather,
the term ‘make available’ connotes ‘avail-
ability for mspecﬂon with delivery being
requi’r“ed only if inspectlon is lmpossl-
ble.”

GAMA, NEMA, ED‘.A, J. C. Penney Co.

RULES AND REGULATIONS l

vide catalog, order, and doorlto-

door sellers th coples of tten
wa.mmtlu necessary foy sych ers o

necessary for sellers to.
comply with the req ents set forth

it:l paragraphs (¢) apd {(d) of this sec-
On."

These’ ps.ragraphs obligate the war-
rantor to provide the seller with the ma-
terials necessary to make the required
pre-sale warranty disclosures to con-
sumers. In the event that the warrantor
does not deal directly with the seller or
does not know who the sellers will ulti-
mately be, the warrantor must distribute
sufficient quantities of the required pre-
sale materials through rnormal distribu-
tion: channels to insure recéipt by sellers.

‘The final Rule: gives the warrantor
four alternative means by which war-

(“Penfineys”y, and others claimed that-’ranty materials may be provided to sell-

such a requirement was superfluous if*
warranties “were avallable at poinf of
sale 218

National Assoeiation of Ca;aiog Show-
room Merchandisers expr the con-
cern that “this rule inyites harassment
or predatory competiifon because sc:m:itl
one could request 10,000 warranties wi
a single letter.” **

‘Several warrantors submitted esti-
mates of what compliance with this pro-
vision would cost them. Air Condition-
ing and Reéfrigeration Institute.stated:

The cost of dring this includes much more
than paper and printing. This includes mak-
“ing siire that the product §s properly iden-
tified so that & copy of the applicable war-
rsnty can be provided. (This may require
correspondence or telephone- ¢alls - to make-
sure that the correct product, everd down to
the model number, has been specified.) Even
if there are no special problems with product
deslgnation or ldentification, it would prob-
ably cost a manufacturer somewhere be-
tween fifty cents and one dollar to identify
the product, locath the pertinent warranty,

and mall it to a consumer.?*

In view of the aforementioned comi-
ments, the Commission has decided that
it would be in the public interest to elim-
inate this requirement.

The final Rule requires the warrantor
to “provide sellers with warranty mate-
rials necessary for such sellers o comply
‘with the requirements set forth In para-
graph (a) of this section” and to “pro-

ranted consumer product by a warrantor,
except:

(1) where such removal 15 necessary, for
store window displays, fashion shows, or s%h
other promotional purposes; or

(1) where the seller otherwise, through
means provided for in paragraph (1) above,
makes the terms of the warrunty information
available to the consumer.”

= R~1-4-1, 66, NRMA. See also R-1-3-1, 50,
North Amerlca.n Phillps Corp. (“The Act pro-
vids in Section 102(b) (1) (d) only that writ- -,
ten warranties be ‘made avallable' prior to
the sale of the product. As written, the pro-
posed rules go far Dheyond- this require-
ment.”), R-1-3-1, 150,;' CRI. . Lo

=8 g1-3-1, 118, Pord Motor Co.; R-1-3-2,
458, General Mills; R-1-4-1, 28, GAMA;
R-1-4-1, 95, NEMA; R~1-4-1, 187, EIA.

21 e, 286, Kelley, National Assoclation of
Catalog Showrooms .

e R-1-4-1, 223-24 Alr COndltloning & Re-
frigeration Institute. See also R-1-4-1, 28-9,
GAMA: Tr. 2204-5 Dunbar,

-
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ers in order for such sellers to comply
with_Section 702.3(a). The warrantor
must, as, & minimum, ute one of these
means, but may any combination of
the means listed or any additional
means Qesired.. The alternatives corre--
spond to the four alternatives set forth
in Section 702.3(a), under “Duties of the
Seller.”

702.3(b) (1) (H (&) .

Providing a copy of the written warranty
with every warranted consumer product;

This sub-paragraph parallels that in
Section 703.3(a) (1) (), which allows the
seller to display the warranty text in
close conjunction to the product, and
that in 702,3(a) (1) (#), which allows the
seller to maintein a hinder containing -
coples of the warranties for warranted
co;xsumer products being offered for
sale.

Olin Corporation, Montgomery Ward,

, and many others stated that the
Commission should have specifieally re-
quired that the warranty accompany the
product.™

‘The language used in this para.gmplr N (

follows that suggested in the written
statement submitted by ARF, NRMA and
Montgomery Ward. - )

702.3(b) (1) (4) (B)

Providing a tag, sign, sticker, label, decal /
or other attachment £o the product, which
containg the full text of ‘the written war-
ranty;

This sub-paragraph- tracks that -
02.3(a) (1) (1), which permits the selle
display the‘Warraxrty text in close con
junction to the product.

202.3(B) (1) (1) () {

Printing on of other{wse attaching the t
of the written warranty to the package, car-

ns See, &.g., R-1-3-1, 16, Olin Corp.; Tr. 7

}ioldberg. Student Legal Action Group;
9,17, Peldman, University of Illinois; 1-
3-2, 508, Montgomery Ward: R-1-4-1, / 58
NRMA.

=0 R-1-4-2,- 681, ARF ("Provide & copy of
the warranty with every consumer P
uct.”); R-1-4-1, 60, NRMA (“The wriften
warrantor shall . a¢ccompany each pr
with a copy of its written warrinty.")
1-3-2, 508, Montgomery Ward (“Provide a

copy of the warrauty with every consymer
product.”),

-

. . /proposed Rule was to no
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2
ton, or other contalner if that kage, carton,
or other ooptainer is normmg.fuod for dis- °
Play If the warrantor elects this
opﬁan. a of the written warranty must
the warranted product; ¢
This mib-paragraph parallels 702.3(a) °
1) df) allowa the seller to displdy
the packiage of any product on which the
warrahty text is dlsclosgd. SRy
If the warrantor el prfnt or

tly discard the package on
the warranty is printed, and, thus
‘without a copy of the warranty in
his oy her possession.™

viding a notice, xign, or poster disclos-

ing the-text of a consumer product warranty.
It tor elects this option, a copy of
the tten .warranty must also accompeny

warranted product.

sub-paragraph corresponds
of 702.3(a) ) (1vy), which permits
thesenertopostaglgndisclosmgthe text
of the warranty. -

the warrantor chooses to .provide
such & sign, a copy of the written war-
ranty must accompany the product.
This is to ensure ie consumer:has
& copy of the written wamanty w
or she may retain o refer to in the event -
gro & produet fajlure, defect, or malfunc-

n.

The proposed Rule required the war-
rantor to-

clearly and conspicuously d!.sclose any appli-
cable warranty designstion(s) contained in
the written warranty for the prodt.lct. and
the following statement:
The rets! has s copy of the complete
warranty on product,. Ask to see it.
{1) By means"of a tag, sign. sticker, Iabe},
or other attgehment to the product;

(i1) By printing shch disclosure on the

inclpal dispiay padel of the ptckuge; wton
other product containes:,

N .
purpose of this patagraph in the
the con-
sumer that warranties were available Tor
examination upon request from the re-
tafler, since there was no requirement
that the binders be conspicuously dis-
pla. ed. Rather, they.were only to be
e available upon request. Under the
ﬂnal Rule, the warranties must either
be conspicuously displayed o.a the prod-
uct package,-or in close econjunction to
the warranted products. If a binder is
used, it must efther be conspicuously
displayed, or a notice as to its availabluty
posted conspicuously. -
Thus, this paragraph has been elimi-
nated from the final Rule, as it is no
longer necessary as a means to inform

* the consumer of warranty availability.

= gée Tr. 750, Goldberg: “T have...seen
many instances with respect to pens, nghters.
other devices like that where the war-
ranty...is printed on the packaging. You
open up the package and the warranty goes
with {t.... Very few consumers will save
the wrapplng ..-and call the manufacturer
to task If it is defective.”

1975
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702.3(%) (2)

Sub-paragraph (1) of this paragraph (b)
shall not be applicable with respect to third
parties issuing statements of general policy
on emblems, seals or insignias promising
replacement or refund if a consumer prod-
uct 18 defective, which statements contain
no representation or assurance of the quality
or performance characteristics of the prod-
uct; provided that (1) the disclosures re-
quired by 701.3(a)(1)-(9) are published by
such third partlies in each Issue of a publi-
catlon with a general circulation, and (i)
such disclosures are provided free of charge
to any consumer upon written request.

This sub-paragraph has been added in
response to concerns expressed by maga-
zines such as Parents’ and Good House-
keeping that, under the present structure
of their respective ‘‘seal” programs, they
would be unable to comply with the pre-
sale avalilability requlrements set forth
in the proposed Rule.**

This sub-paragraph therefore exempts
such “seal” programs from the duties
set forth in Section 702.3(b) (1). This
specific exemption for such “seal” pro-
grams has been inserted for several rea-
sons. Under the structure of the “seal”
programs, the magazine merely autho-
rizes the use of the ‘“seal.” It does not
know if the seal is in fact used by the
manufacturer or not. The seal may be
used on only certain models, or on cer-
tain sizes, or in some parts of the coun-
try only. Therefore, there is no way of
their knowing on what products the seal
must be made available.’”

Furthermore, because they are not in
the chain of distribution, these publica-
tions have no way of knowing the iden-
tity of the retailers who are selling the
products bearing its seal, even if the
publication knew what products carried
the seal™

‘The Rule does require, however, that
the publication make all disclosures
within the magazine itself, and that it
provide the consumer with a copy of the
warranty, free of charge, at his or her
request. The requirement or providing
of a free copy of the warranty iIs neces-
sary since the consumer would otherwise
have no opportunity to read the war-
ranty prior to the sale of a product bear-
ing the seal unless he or she purchased
the magazine containing the necessary
disclosures. In all other pre-sale situa-
tions contemplated by the final Rule, the
consumer can see the warranty at no
cost. Thus, this requirement was inserted
so a3 to provide the consumer. with an
equal opportunity to examine the war-
ranty without incurring any expenses.

CATALOG AND MAIL ORDER SALES

Examination of the catalogs of several
major catalog companies has revealed
that such catalogs do publish product
warranties.™ However, the companies do
not always include in their catalogs the
specific warranties covering each prod-

1 R-1-3-1, Howrey and Simon for Good
Housekeeping; Tr. 396, Parents

3 R~1-3-1, 298, Howrey & Simon for Good
Housekeeping; Tr. 398, Parents,

24 R~1-8-1, 298, Howrey & Simon for Good
Housekeeping.

1 R-1-2-2, 402 (memorandum to file from
Charles A. Taylor, III, Esq, May 13, 1975).
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uct that carries a warranty. This prob-
lem is compounded by the fact that
catalogs often advertise satisfaction
guarantees as well as specific product
warranties, Therefore, the purchaser
may not be apprised of the specific war-
ranty for the product purchased until he
or she actually receives the item. This
may serve to confuse the potential pur-
chaser, for it is often unclear whether
the mail order company’s satisfaction
puarantee replaces, supplements, or
complements the specific product war-
ranty. Many consumers have no other
encounter with a mail order seller than
an advertisement seen on television or in
the back of a magazine. Therefore, if the
requirement of making warranties avail-
able to consumers prior to purchase is
to be met, it must apply to mail order
advertisements and solicitations, It is
important that the consumer know, prior
to ordering products through the mail,
whether such products have written

warranties, and if so, the nature of such’

warranties,

This sub-paragraph is intended to
eliminate the situatisn where the pur-
chaser receives his or her first notifica-
tion of the specific product warranty
upon receipt of the ordered merchandise.
Rather, the consumer will be able to ex-
amine the complete warranty prior to
purchase, and will be able to use it to
make a purchase decision.

The proposed Rule contained sepa-
rate sections, setting forth the duties
of catalog sellers and the duties of mail
order sellers. Montgomery Ward and
Mail Order Association of America
(“MOAA”) noted the overlap between
these two paragraphs, and suggested that
the two paragraphs be consolidated.>®
This suggestion has been adopted in the
final Rule, with the definition of “cata-
log and mail order sales” provided as
follows:

:‘Catalog or mail order sales”, means any
offer for sale, or any solicitation for an order
for a consumer product with a written war-
ranty, which Includes instructions for or-
dering the product which do not require
a personal visit to the seller's establishment,

The proposed Rule had defined ‘‘cata-
log” as “any multi-page solicitation, flier,
or brochure distributed to consumers in
which more than one consumer product
is offered for sale.”

A “malil order seller” was one who of-
fered for sale to consumers ““‘a consumer
product with a written warranty by
means of direct mail solicitation or by
means of an advertisement, in any medi-
um, which includes instructions for or-
dering the product.”

Montgomery Ward stated that these
definitions, as written in the proposal,
would encompass circulars, which are
not catalogs, which ‘“are intended to of-
fer merchandise to the consumer at the
advertised price which must be pur-
chased at our stores. , . . The written
warranties will be avaijlable for . . . in-

% See, e.g., R-1-3-2, 508, Montgomery
Ward; R-1-3-2, 554, Law Firm of Nixon, Har-
grave, Devans, & Doyle; R-1-3-2, 662, Sears;
R-1-4-1, 62, NRMA.

spection at the store.” * The primary -
distinction between circulars and cata«"
log/mail order sales, stated MOAA, was
that the latter should cover ‘“only those -
printed materials which include instrue-
tions for ordering the product without-
personally visiting a seller’s retail estab-
lishment.” “* Thus, the language sug-
gested by Montgomery Ward, to wit
“which includes mstructions for order-
ing the product which do not require a
personal visit to tht seller's establish-
ment” “* was incorporated into the final
Rule.

It was also suggested by MOAA that -
the filnal Rule clarify that catalog and
mail order sellers do not have the same
dutles as sellers covered by Section 702.3
(a).*® Accordingly, the language sug-
gested in the statement of the American
Retail Federation,* to wit:

Duties of the seller. Except as provided in
paragraphs (c¢)~(d) of this section, the seller
of & consumer product with a written war~
ranty shall .

was adopted

The proposed Rules had required the
disclosure, in close conjunction to the
warranted products of:

(1) The warranty designation of each such
product, and

(i) That the written warranty is avall-
able free on request, and the address where’
such warranty can be obtained.

Beatrice Foods, NRMA and others rec- . -
ommended the deletion of the require-, .
ment that warranty designations be.
included in catalogs and mail order solic-
itations, as being impractical, unneces-"
sary, or unduly burdensome.”™ NRMA
stated that: )

. (a) retailer may prefer not to discuss
warranties at all, and the designation re-
quirement therefore introduces an unwanted
factor, Space and time are at & premjum in
all advertising, and the retailer should be
free to use its time and space in what it con-.
siders the most effective method ... Further-
more, requiring disclosure of warranty des-
ignation(s) will frll discriminately on inter-.
state retailers, because designations may vary

2 R-1-3-3, 733, Franklin Stores. See also,
R-1-3-3, 853, General Electric (“This nec-
essarily includes such traditional advertis-
ing formats as newspaper supplements or
stuffers.”); R-1-3-2, b508; R-1-3-2, 6554,
Nixon, Hargrave, Devans & Doyle; R-1-4-1,
647, MOAA; R-1-4-1, NRMA,

=3 R-1-4-1, 647, MOAA.

w2 R-1-3-2, 511, Montgomery Ward: ** ‘Cat-
alog or mail order’ means an offer to sell or
a solicitation for an order for a consumer
product covered by a written warranty con-
taining sufficient directions or instructions to
order the merchandise without personally
visiting a seller’'s establishment.” (empha-
sis added);

R-1-4-1, 650, MOAA: ‘‘Catalog’ means
any multi-page solicitation, flier, or bro-
chure distributed to consumers in which
more than one consumer product is offered
tor sale and which includes instructions-for
ordering the product without personally vis-
iting a seller’s retail establishment” (em-
phasis added).

20 R~1-4-1, 647, MOAA.

@1 R-1-4-2, 683, ARPF.

21 R-1-3-1, 263, Glant Food, Inc.; R-1-3-1,
1070, Alrstream & Argosy; R~1-3-2, 677, Bea«
trice Foods; R-1-4-1, 63, NRMA,
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from one state to another, depending on the
availability of certain remedies . . . For re-
tallers which do business in more than one
state, specifying such complexities in each
advertis2ment or catalog would take up an
undue amount of space . . . Moreover, a
single product may be burdened with nu-
merous disclosures, all of which must be ‘clear
and consplicuous.” =3

Nutone Division stated that “if a cata-
logue includes a copy of the complete
warranty for the products_ which are
described therein, it would not be neces-
sary to show the warranty designation
and the address which a free copy of the
warranty can be obtained on each
page. . . .” ® Sears said: ‘“The warranty
statement could be provided on one page
and references to it could be set forth
where the products are displayed.” e
Direct Mail & Marketing Association
(“DMMA”), National Association of
Photographic Manufacturers and others
suggested that a single location in the
catalog or solicitation contain warranty
information, and that catalog and mail
order sellers be permitted to refer con-
sumers to such page or pages.”® Gambles
and Eddie Bauer suggested that the

i catalog seller be given the option of either

. PR L AR ST
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printing the entire warranty or warran-
ties covering the merchandise heing of-
fered for sale, or mailing the disclosure
as to the availability of warranties and
responding to warranty requests from
consumers.™

In view of these submissions, the final
Rule has been changed to require that
malil order or catalog sellers
clearly and conspicuously disclose in such
catalog or solicitation in close conjunction
to the description of warranted product, or
in an information section of the catalog

. or solicitation clearly referenced, including a

page number, In close conjunction to the
description of the warranted product, either:
(A) the full text of the written warranty;

i or

(B) that the written warranty can be
obtalned free upon specific written request,
and the address where such warranty can be
obtained. If this option s selected, such
seller shall promptly provide a copy of any
written warranty requested by the consumer.

DMMA, MOAA, NRMA and Mont-
gomery Ward stated that the warrantor
should be required to supply the catalog
or mall order sellers with copies of war-
ranties, so0 as to enable such sellers to
comply with the requirements set forth
in this sub-paragraph.® Accordingly,
section 702.3(b) (2) requires warrantors
to “provide catalog, mail order. .-..
sellers with copies of written warranties
necessary for such sellers to comply with
the requirements set forth in para-
graph(s) (c¢) ... of this section.”

™ R-1-4-1, 83-4, NRMA,

®4 R-1-3-2, Nutone Division.

% R-1-3-2, 662, Sears.

™ R~1-3-2, 389, Nutone Division; R~1-3-2,
491, Montgomery Ward; R-1-4-1, 207, Na-
tional Association of Photographic Manu-
facturers; R-1-4-1, 647, MOAA; R-1-4-1, 10,
NRMA; Tr. 949-50, Daly. DMMA.

»1 R-1-3-2, 848, Gambles; R-1-3-2, 4686,
Eddie Bauer. R

= R~-1-3-2, 490, Montgomery Ward; R-1-
4-1, 65, NRMA; R-1-4-1, 647, MOAA; Tr. 951,
Daly, DMMA.

RULES AND REGULATIONS

DOOR-~TO~DOOR SALES

The proposed rule stated:-

any seller who offers for sale to consumers a
consumer product with a written warranty
by means of door-to-door sales shall, prior
to any sales transaction, present the con-
sumer with a copy of the written warranty
which the consumer may retain even if no

purchase is made.

(2) Door-to-door-sale means a sale of con-
sumer products in which the seller or his
representatives personally solicits the sale,
including those in response to or tollowin‘g
an invitation by a buyer, and the buyer's
agreement to offer to purchase 1s made at a
place other than the place of bustness of the

seller.

Herschel Elkins and Harvey _Freed sug-
gested that the language “prior to ang
sales transaction” was unduly vague,
and Sears stated that it could be con-
strued as “requiring the warranty to be
provided to consumers before any sales
presentation is made, rggardless of
whether there is any possibility of a sale
being made,” #° Dutterer’s of Manghes.ter
Corp. pointed out that a distmct}on
needed to be drawn betweer. “prospecting
for an appointment at the door” and the
actual commencement of the sale process
in the home, when the representative has
returned to comply with a preset ap-
pointment; only during the latter in-
stance should the written warranty be
presented.® Accordingly, the final Rule
uses the langauge “prior to the consum-
mation of the sale.” .

Some of the comments submitted by
industry representatives also disclosed
the need for a definition of the term
«consumer” for purposes of this sec-
tion. Field Enterprises (“Field’ stated:
. . (Dhere are many circumstances
in which either the insubstantial nature
of the seller’s contact, or the express or
implied unwillingness or inability of the
person contacted to enter into a sales
transaction, would justify the sales rep-
resentative’s concluding that the person
contacted Is not a ‘consumer’ or ‘prospec-
tive consumer’ for purposes of the Act.
Unfortunately, proposed Section 702(3)
(@) (1) . .. offers no criteria . . . To
resolve this ambiguity . . . the Commis-
sion should define ‘consumer’ for pur-
poses of Section 702.3(e) to include only
individuals solicited by a door-to-door
seller who either indicates sufficient in-
terest in the seller’s product or maintain
sufficient contact with the seller for the
seller reasonably to conclude that the in-
dividual solicited is interested in pur-
chasing the product.®

In light of these comments, the Com-
mission has changed the word “con-
sumer”’ to ‘“prospective buyer”, and has
adopted the definition suggested by Field
Enterprises, and endorsed by the Direct
Selling Association (“DSA”).
any individual solicited by a door-to-door
seller to buy a consumer product who indi-
cates sufficient interest In that consumer

“

™ Tr, 2025, Elkins; Tr 2524, Freed,

%0 R~1-3-2, Sears; Bee al50; R-1-4-1, 290,
DSA; R-1-4-1, 290, DSA. .

31 R-1-3-3, 766, Dutterer's of Manchester
Corp.

#1 R~1-3-3, 802, Fleld; R-1-4-1, 290, DSA,
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product or maintains sufficlent contact with
the seller for the seller reasonably to con-

clude that the person solictted 1s consider-
ing purchasing the product.*

DSA and Field also argued in some of
the comments that the proposed Rule
discrimmated against door-to-door
sellers.** Fixed location sellers as op-
posed to door-to-door sellers, were not
required under the proposed Rule to
provide consumers with copies of war-
ranties but merely to make copies avall-
able for the consumer’s inspection. Also,
fixed location sellers as well as catalog
and mail order sellers were only required
to make warranties avallable upon re-
quest under the proposed Rule.

The final Rule adopts portions of the
language proposed by Field,”* and en-
dorsed by DSA, and seeks to equalize
the duties of the door-to-door seller with
those imposed on other sellers.

The final Rule requires the door-to-
door seller to ‘“‘disclose the fact that the
sales representative has copies of the
warranties for the warranted products
being offered for sale which may be in-

9 R—-1-3-3. 809, Fleld; Tr. 759, DSA.

# R-1-4-1, 287-89, DSA; R~1-3-3, 805-4U8
Field.

3 R~1-3-3, 808-9, Field: *(e) Door-to-door
sales.

(1) This subsection contains the rules ap-
plicable to door-to-door sellers under this
Part.

(2) Any seller who offers for sale a con-
sumer product with a written warranty by
means of door-to-door sales to individuals
shall, prior %0 the completion of any sales
transaction:

(A) Disclose to consumers in a manner
permitted by paragraph (3) of this sub-
section (e):

(1) The written warranty designation of
each product;

(11) The fact that the sales representative
has in his possession copies of the war-
ranties for the products, and that these
coples may be !nspected by the consumer at
his request at any time during the course of
a sales presentation; anda ‘e

(1i1) The fact that a copy of the written
warranty may be obtained for the consumer
to retain free on request, and the means by
which such & copy may be obtained (Includ-
ing the address where such warranty may be
obtained, if 1t 1s to be made available by
mail);

(B) Ensure that each of its sales repre~
sentatives carries with him a copy of each
warranty for each product offered for sale,
and cause such copies to be kept up-to-date
in the manner required of other sellers with
respect to binders under subsection (a);

(C) Provide a copy of any written war-
ranty requested by the consumer, either by
maillng or otherwise delivering to the con-
sumer a separate document containing such
warranty or by setting forth in a copy of
any sales contract actually entered into with
the consumer a clear and conspicuous state-
ment of the warranty:

(3) The disclosure required by paragraph
(2) (A) of this subsection (e) may be made
either (A) orally or (B) clearly and con-
splcuously in writing, on the page contain-
ing the description ot the warranted prod-
uct, in any flier or brochure distributed to
consumers which they are permitted by the
seller to retain.

(4) For the purposes of this subsection
(a): (A) “door-to-door sale” means [present
definition in section 702.3(e) (2) 1"”.

s Tr. 759, DSA.
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spected by the prospective buyer at any
< time during the sales presentation, Such
7, disclosure shall be made orally and shall
. be included in any written materials
shown to prospective buyers.”

The duty corresponds to that required
of other sellers, Sales representatives
need only disclose the fact that they
have copies or the warranties for the

. warranted products being offered for sale,
which may be inspected by the prospec-
tive buyer.

Finally, DSA recommended that the
“final Rule clarify that door-to-door sell-
ers are to be governed by this section
only, and not by other sections govern-
ing other sellers.®” Section 702.3(a) of
the final Rule accomplishes this pur-
pose.?*

VI. Effective Date of the Rules. Section
112(b) of the Act states: .

Section 102(a) shall take effect 68 months
after the final publication of rules respecting
such section; except that the Commisslon,
for good cause shown, may postpone the
applicability of such sections until one year
after such final publication in order to per-
mit any destgnated classes of suppliers to

-— bring thelr written warranties into compli-

1~

ance with rules promulgated pursuant to this
title.

. The Commission has given careful con-
sideration to requests-by affected parties
that a reasonable length of time be al-
lowed to afford them opportunity to come
into conformity with the provisions of
the Rules.”* Montgomery Ward sub-
mitted that:

Catalog sellers will have to revise the media.
Many catalog pages are ‘locked in’ six months
before publication and changes after that
date are extremely expensive, Since the sell-
ers cannot °‘set’ their catalog untll war-
rant(ors) of products listed in their cata-
logs have finalized the warranties, one year
after publication fs & minimum time for
compliance by catalog sellers <

The Commission recognizes the special
problems concerning lead time for publi-
cations of catalog sellers. It is also aware
that the revisions in warranties, pack-
aging, and related materials necessitated
by the final Rules may affect literally
billions of pileces of paper. Furthermore,
the Commission may promulgate other

” related Rules with respect to written

warranties within the next six months.
It is not the intent of the Commission
to have warrantors incur unnecessary
. expenses in having to reprint thelr war-
ranties multiple times in order to come
into compliance with the successive pro-
mulgation of warranty rules.
For these reasons the Commission be-
lieves that a delay of the effective date of
. the Rule is necessary. Accordingly, Parts
701 and 702 will become effective one
year after the date of promulgation.

7 R-1-4-1, 291, DSA.
s (a) Duties of the seller, The seller, er-
- cept as provided in paragraphs (c)-(d) of

this Section, of a consumer product with a
written wasranty shall”: (emphasis sup-
plied).

2w R~1-3-2, 511~13, Montgomery Ward; Tr.
286, Friedman, National Association of Cata-
log Showroom Merchandisers, Tr. 851, Drly,
Direct Mail/Marketing Association.

=0 R~1-3-2, 6513, Montgomery Ward

RULES AND REGULATIONS

The Commission has now considered
all matters of fact, law, policy and dis-
cretion, Including the data, views, and
arguments presented on the Record by
interested parties in response to the No-
tices, as prescribed by law, and has de-
termined that the adoption of the Trade
Regulation Rule and its Statement of
Basis and Purpose set forth herein is in
the public interest.

Accordingly, the Commission hereby
adopts the foregoing Statement of Basis
and Purpose, and hereby amends Title 16
of CFR, Chapter 1, Subchapter G, Rules,
Regulations, Statements and Interpre-
tations under the Magnuson-Moss War-
ranty Act, by adding new parts 701 and
702 as follows:

PART 701—DISCLOSURE OF WRITTEN
CONSUMER PRODUCT WARRANTY
TERMS AND CONDITIONS

Sec.

701.1 Definitions.

7012 Scope.

701.3 Written warranty terms.

7014 Owner registration cards.

AuTHORITY: 16 U.S.C. 2302 and 2309.
§ 701.1 Definitions.

(a) “The Act” means the Magnuson-
Moss Warranty Federal Trade Commis-
sion Improvement Act, 15 U S.C. 2301,
et seq.

(b) “Consumer product’ means any
tangible personal property which is dis-
tributed in commerce and which is nor-
mally used for personal, family, or
household purposes (including any such
property intended to be attached to or
installed in any real property without
regard to whether it is so attached or
installed. Products which are purchased
solely for commercial or industrial use
are excluded solely for purposes of this
Part.

(¢) “Written warranty” means—(1)
any written affirmation of fact or writ-
ten promise made in connection with the
sale of a consumer product by a supplier
to a buyer which relates to the nature of
the material or workmanship and affirms
or promises that such material or work-
manship is defect free or will meet a
specified level of performance over a
specified period of time, or

(2) any undertaking in writing in
connection with the sale by a supplier of
a consumer product to refund, repair, re-
place, or take other remedial action with
respect to such product in the event that
such product fails to meet the specifica-
tions set forth in the undertaking, which
written affirmation, promise or under-
taking becomes part of the basis of the
bargain between a supplier and a buyer
for purposes other than resale of such
product.

(d) “Implied warranty” means an im-
plied warranty arising under State law
(as modified by secs. 104(a) and 108 of
the Act) in connection with the sale by
a supplier of a consumer product.

(e) “Remedy” means whichever of the
following actions the warrantor elects:
(1) repair,

(2) replacement, or

(3) refund; except that the warrantor
may not elect refund unless: (1) the war-
rantor Is unable to provide replacement
and repair is not commercially practica-
ble or cannot be timely made, or

(i) the consumer is willing to accept
such refund.

(f) “Supplier” means any person en-
gaged in the business of making a con-
sumer product directly or indirectly
available to consumers.

(g) “Warrantor” means any supplier .
or other person who gives or offers to
give a written warranty.

(h) “Consumer” means a buyer (other
than for purposes of resale or use In the
ordinary course of the buyer'’s business)
of any consumer product, any person to
whom such product is transferred during
the duration of an implied or written
warranty applicable to the product, and
any other such person who is entitled by
the terms of such warranty or under ap-
plicable State law to enforce against the
warrantor the obligations of the war-
ranty. N

(1) “On the face of the warranty”
means—(1) where the warranty is a
single sheet with printing on both sides
of the sheet or where the warranty is
comprised of more than one sheet, the
page on which the warranty text begins;

(2) where the warranty is included as
part of a larger document, such as a use .
and care manual, the page in such docu-
ment on which the warranty text begins.,

§ 701.2 Scope. :

The regulations in this part establish
requirements for warrantors for disclos- -
ing the terms and conditions of written .
warranties on consumer products actu-
ally costing the consumer more than’
$15.00. .

§ 701.3 Written warranty terms.

(a) Any warrantor warranting to a*
consumer by means of a written war-
ranty a consumer product actually cost-
ing the consumer more than $15.00 shall
clearly and conspicuously disclose in a
single document in simple and readily
understood language, the following items
of information: (1) The identity of the
party or parties to whom the written
warranty is extended, if the enforceabil-
ity of the written warranty is limited to
the original consumer purchaser or is
otherwise limited to persons other than
every consumer owner during the term
of the warranty; .

(2) A clear description and identifica-
tion of products, or parts, or character~
istics, or components or properties cov-
ered by and where necessary for clarifi-
cation, excluded from the warranty;

(3) A statement of what the warrantor -
will do in the event of a defect, malfunc-
tion or failure to conform with the writ-
ten warranty, Including the items or
services the warrantor will pay for or
provide, and, where necessary for clari-
fication, those which the warrantor will
not pay for or provide;

(4) The point in time or event on
which the warranty term commences, if
different from the purchase date, and
the time period or other measurement
of warranty duration;

FEDERAL REGISTER, VOL, 40, NO. 251—WEDNESDAY, DECEMBER 31, 1975



(5) A step-by-step explanation of the
procedure which the consumer should
follow in order to obtain performance
of any warranty obligation, including the
persons or class of persons authorized
to perform warranty obligations. This in-
cludes the name(s) of the warrantor(s),
together with: the mailing address(es)
of the warrantor(s), and/or the name or
title and the address of any employee or
department of the warrantor responsi-
ble for the performance of warranty ob-
ligations, and/or a telephone number
which consumers may use without
charge to obtain information on war-
ranty performance;

(6) Information respecting the avail-
ability of any informal dispute settle-
ment mechanism elected by the war-
rantor in compliance with Part 703 of
this subchapter;

(7) Any limitations on the duration of
implied warranties, disclosed on the face
of the warranty as provided in Section
108 of the Act, accompanied by the fol-
lowing statement: -

Some states do not allow limitations on
how long an implied warranty lasts, so the
ahove limitation may not apply to you.

(8) Any exclusions of or limitations

on relief such as incidental or conse-
quential damages, accompanied by the
Iollowing statement, which may be com-
bined with the statement required in
sub-paragraph (7) above:
Some states do not allow the exclusion or
limitation of incidental or consequential
damages, 5o the above Hmitation or exclu-
slon may not apply to you.

(9) A statement in the following lan-
guage:.
This warranty gives you specific legal

rights, and you may also have other rights
which vary from state to state.

(b) - Paragraph (a) (1)—(9) of this
Saection shall not be applicable with re-
spect to statements of general policy on
emblems, seals or Insignias issued by
third parties promising replacement or
refund if a consumer product is defective,
which statements contain no representa-
tion or assurance of the quality or per-
formance characteristics of the product;
provided that (1) the disclosures required
by paragraph (a) (1)—(9) are published
by such third parties in each issue of a
publication with a general circulation,
and (2) such disclosures are provided
free of charge to any consumer upon
written request.

§ 701.4 Owner registration cards.

When a warrantor employs any card
such as an owner’s registration card, a
warranty registration card, or the like,
and the return of such card is a condi-
tion precedent to warranty coverage and
performance, the warrantor shall disclose
this fact In the warranty. If the return
of such card reasonably appears {o be a
condition precedent to warranty cover-
age and parformance, but is not such a
condition, that fact shall be disclosed in
the warranty.

—
RULES AND REGULATIONS

PART 702—PRE-SALE AVAILABILITY OF
WRITTEN WARRANTY TERMS
Sec.
702.1 Definitions.
702.2 Scope.
7023 Pre-sale avallabllity of written war-
ranty terms,

AvuTHORITY: 15 U.S C. 2302 and 2309.
§ 702.1 Definitions.

(a) “The Act” means the Magnuson-
Moss Warranty Federal Trade Commis-
sion Improvement Act, 15 U.S.C, 2301,
et seq.

(b) “Consumer product” means any
tangible personal property which is dis-
tributed in commerce and which fis
normally used for personal, family, or
household purposes (including any such
property intended to be attached to or
installed in any real property without
regard to whether it is so attached or
installed), Products which are purchased
solely for commercial or industrial use
are excluded solely for purposes of this
Part.

(¢) “Written warranty” means—(1)
any written affirmation of fact or writ-
ten promise made in connection with the
Sale of a consumer product by a supplier
to a buyer which relates to thie nature
of the material or workmanship and
affirms or promises that such material or
workmanship is defect free or will meet
a specified level of performance over a
specified period of time, or

(2) any undertaking in writing in con-
nection with the sale by a supplier of a
consumer product to refund, repair, re-
place, or take other remedial action with
respect to such product in the event that
such product fails to meet the specifica-
tions set forth in the undertaking, which
written affirmation, promise or under-
taking becomes part of the basis of
the bargain between a supplier and a
buyer for purposes other than resale of
such product.

(d) “Warrantor” means any supplier
or other person who gives or offers to give
a written warranty.

(e) “Seller” means any person who
sells or offers for sale for purposes other
than resale or use in the ordinary course
of the buyer’s business any consumer
product.

(f) “Supplier” means any person en-
gaged in the business of making a con-
sumer product directly or indirectly
available to consumers. -

(g) “Binder” means a locking binder,
notebook, or similar system which will
provide the consumer with convenient
access to copies of product warranties.

§ 702,2 Scope.

The regulations in this part establish
requirements for sellers and warrantors
for making the terms of any written war-
ranty on a consumer product available
to the consumer prior to sale.

§ 702.3 Pre-sale availability of written
warranty terms.

The following requirements apply to

consumer products actually costing the

60189

consumer more than $15.00’?5fa) Duties
of the seller. Except as provlcfed in para-
graphs (¢)~(d) of this section, the seller
of a consumer product with a written
warranty shall;

(1) make available for the prospective
buyer’s review, prior to sale, the text of
such written warranty by the use of one
or more of the following means:

(1) clearly and conspicuously display-
ing the text of the written warranty in
close conjunction to each warranted
product; and/or

(ii) maintaining a binder or series of
binders which contain(s) copies of the
warranties for the products sold in each
department in which any consumer prod-
uct with a written warranty is offered
for sale. Such binder(s) shall be main-
tained in each such department, or in a
location which provides the prospective
byfyer with ready access to such bind-
er(s), and shall be prominently entitled
“Warranties” or other similar title which
clearly identifies the binder(s). Such
binder(s) shall be indexed according to
product or warrantor and shall be main-
tained up to date when new warranted
products or models or new warranties for
existing producis are introduced into the
store or department by substituting su-
perseding warranties and by adding new
warranties as appropriate. The seller
shall either:

(A) display such binder(s) in a man-
ner reasonably calculated to elicit the
prospective buyer’s attention; or

(B) make the binders available to pros-
pective buyers on request, and place signs
reasonably calculated to elicit the pros-
pective buyer's attention in prominent
locations in the store or department ad-
vising such prospective buyers of the
availability of the binders, including in-
structions for obtaining access; and/or

(1iD) displaying the package of any con-
sumer product on which the text of the
written warranty is disclosed, in a2 man-
ner such that the warranty is clearly
visible to prospective buyers at the point
of sale; and/or

(iv) “placing in close proximity to the
warranted consumer product a notice
which discloses the text of the written
warranty, in a manner which clearly
identifies to prospective buyers the prod-
uct to which the notice applies;

(2) Not remove or obscure any war-
ranty disclosure materials provided by a
warrantor, except:

(1) where such removal is necessary for
store window displays, fashion shows, or
picture taking; or

(ii) where the seller otherwise,
through means provided for in sub-
paragraph (1) above, makes the terms
of the warranty information availahle to
the consumer.

(b) Duties of the warrantor. (1) A
warrantor who gives a written warranty
warranting to a consumer a consumer
product actually costing the consumer
more than $15.00 shalil:

(i) Provide sellers with warranty ma-
terials necessary for such sellers to com-
ply with the requirements set forth in
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A step-by-step explanation of the
ure which the consumer should
in order to obtain performance
warranty obligation, including the
s or class of persons authorized
‘orm warranty obligations. This in-
the name(s) of the warrantor(s),
er with: the mailing address(es)
warrantor(s), and/or the name or
nd the address of any employee or
ment of the warrantor responsi-
- the performance of warranty ob-
ns, and/or a telephone number
consumers may use without
s to obtain Information on war-
performance;
Information respecting the avail-
of any informal dispute settle-
mechanism elected by the war-
' in compliance with Part 703 of
ibchapter;
Any limitations on the duration of
d warranties, disclosed on the face
warranty as provided in Section
the Act, accompanied by the fol-
. statement: -
states do not allow limitations on
ng an implied warranty lasts, so the
limitation may not apply to you.

Any exclusions of or limitations
lief such as Incidental or conse-
al damages, accompanied by the
ing statement, which may be com-
with the statement required in
wragraph (7) above:

states do not allow the exclusion or
fon of incidental or consequential
e3, 80 the above limitation or exclu-
ay not apply to you.

A statement in the following lan-

warranty gives you specific legal
and you may also have other rights
vary from state to state.

Paragraph (a) (1)—(9) of this
n shall not be applicable with re-
to statements of general policy on
ms, seals or insignias issued by

parties promising replacement or -

iif a consumer product is defective,

statements contain no representa-
r assurance of the quality or per-
nce characteristics of the product;
ied that (1) the disclosures required
ragraph (a) (1) —(9) are published
h third parties In each Issue of a
atlon with a general circulation,
2) such disclosures are provided
»f charge to any consumer upon
n request.

4 Owner registration cards.

en a warrantor employs any card
as an owner’s registration card, a
nty registration card, or the like,
he return of such card is a condi-
recedent to warranty coverage and
‘mance, the warrantor shall disclose
act in the warranty. If the return
:h card reasonably appears to be a
tion precedent to warranty cover-
nd performance, but is not such a
tion, that fact shall be disclosed in
arranty.
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PART 702—PRE-SALE AVAILABILITY OF
WRITTEN WARRANTY TERMS

Sec.

702.1 Definitions.

702.2 Scope.

702.3 Pre-sale avallability of written war-
ranty terms.

AUTHORITY: 156 U.S.C, 2302 and 2309.

§ 702.1 Delinitions.

(a) “The Act” means the Magnuson-
Moss Warranty Federal Trade Commis-
sion Improvement Act, 15 U.S.C. 2301,
et seq.

(b) “Consumer product” means any
tangible personal property which is dis-
tributed in commerce and which fis
normally used for personal, family, or
household purposes (including any such
property intended to be attached to or
installed in any real property without
regard to whether it is so attached or
installed) . Products which are purchased
solely for commercial or industrial use
are excluded solely for purposes of this
Part.

(¢) “Written warranty” means—(1)
any written affirmation of fact or writ-
ten promise made in connection with the
$ale of a consumer product by a supplier
to a buyer which relates to the nature
of the material or workmanship and
affirms or promises that such material or
workmanship is defect free or will meet
a specified level of performance over a
spectfied period of time, or

(2) any undertaking in writing in con-
nection with the sale by a supplier of a
consumer product to refund, repair, re-
place, or take other remedial action with
respect to such product in the event that
such product fails to meet the specifica-
tions set forth in the undertaeking, which
written affirmation, promise or under-
taking becomes part of the basis of
the bargain between a supplier and a
buyer for purposes other than resale of
such product.

(@) “Warrantor” means any supplier
or other person who gives or offers to give
a written warranty.

(e) “Seller” means any person who
sells or offers for sale for purposes other
than resale or use in the ordinary course
of the buyer’s business any consumer
product.

(f) “Supplier” means any person en-
gaged in the business of making a con-
sumer product directly or mdirectly
available to consumers.

-(g) “Binder” means a locking binder,
notebook, or similar system which will
provide the consumer with convenient
access to coples of product warranties.

§ 702.2 Scope.

The regulations in this part establish
requirements for sellers and warrantors
for making the terms of any written war-
ranty on a consumer product available
to the consumer prior to sale.

§ 702.3 Pre-sale availability of written
warranty terms.

The following requirements apply to
consumer products actually costing the
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consumer more than $15. 00 f(a) Dutles
of the seller. Except as provided in para-
graphs (¢)-(d) of this section, the sellser
of a consumer product with a written
warranty shall:

(1) make available for the prospective
buyer’'s review, prior to sale, the text of
such written warranty by the use of one
or motre of the following means:

(1) clearly and conspicuously display-
ing the text of the written warranty in
close conjunction to each warranted
product; and/or

(ii) maintaining a binder or series of
binders which contain(s) copies of the
warranties for the products sold in each
department in which any consumer prod-
uct with a written warranty is offered
for sale. Such binder(s) shall be main-
tained in each such department, or in a
location which provides the prospective
byyer with ready access to such bind-
er(s), and shall be prominently entitled
“Warranties” or other similar title which
clearly identifies the binder(s). Such
binder(s) shall be indexed according to
product or warrantor and shall be main-
tained up to date when new warranted
products or models or new warranties for
existing products are introduced into the
store or department by substituting su-
perseding warranties and by adding new
warranties as appropriate, The seller
shall either:

(A) display such binder(s) in a man-
ner reasonably calculated to elicit the
prospective buyer’s attention; or

(B) make the binders available to pros-
pective buyers on request, and place signs
reasonably calculated to elicit the pros-
pective buyer’'s attention in prominent
locations in the store or department ad-
vising such prospective buyers of the
availability of the binders, including in-
structions for obtaining access; and/or

(iii) displaying the package of any con-
sumer product on which the text of the
written warranty is disclosed, in a man-
ner such that the warranty is clearly
visible to prospective buyers at the point
of sale; and/or

(iv) “placing in close proximity to the
warranted consumer product a notice
which discloses the text of the written
warranty, in a manner which clearly
identifies to prospective buyers the prod-
uct to which the notice applies;

(2) Not remove or obscure any war-
ranty disclosure materials provided by a
warrantor, except:

(1) where such removal is necessary for
store window displays, fashion shows, or
picture taking; or

(i) where the seller otherwise,
through means provided for in sub-
paragraph (1) above, makes the terms
of the warranty information available to
the consumer.

(b) Duties of the warrantor. (1) A
warrantor who gives a written warranty
warranting to a consumer a consumer
product actually costing the consumer
more than $15.00 shall:

(1) Provide sellers with warranty ma-
terials necessary for such sellers to com-
ply with the requirements set forth in
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paragraph (&) of this section, by the use
. +of one or more by the following means:
-(A) Providing a copy of the written
_warranty with every warranted con-
* sumer product; and/or
- (B) Providing a tag, sign, sticker,
dabel, decal or other attachment to the
- product, which contains the full text of
" the written warranty; and/or
* (C) Printing on or otherwise attach-
'ing the text of the written warranty to
-the package, carton, or other container
if that package, carton or other con-
tainer is normally used for display pur-
poses. If the warrantor elects this option
8 copy of the written warranty must also
accompany the warranted product; and/
or

(D) Providing a notice, sign, or poster
disclosing the text of a consumer prod-
uct warranty.

- If the warrantor elects this option, a
icopy of the written warranty must also
.accompany each warranted product.

(i1) Provide catalog, mail order, and
door-to-door sellers with coples of writ-
ten warranties necessary for such sellers
to comply with the requirements set
forth in paragraphs (¢) and (d) of this
section.

(2) Sub-paragraph (1) of this para-
graph (b) shall not be applicable with
respect to statements of general policy
on emblems, seals or insignias issued by
third parties promising replacement or
refund if a consumer product is defective,
which statements contain no representa-
tion or assurance of the quality or per-
formance characteristics of the product;
provided that (1) the disclosures required
by 701.3(a) (1)~(9) are published by such
third parties in each issue of a publica~
tion with a general circulation. and (ii}
such disclosures are provided free of
charge to any consumer upon written re-
quest.

(c) Catalog and Mail Order Sales. (1)
For purposes of this paragraph:

(1) *"Catalog or mail order sales”,
means any offer for sale, or any solicita-
tion for an order for a consumer product
with a written warranty, which includes
instructions for ordering the product
which do not require a personal visit to
the seller’s establishment.

(i) “Close conjunction” means on the
page containing the description of the
warranted product, or on the page facing
that page.

(2) Any seller who offers for sale to
consumers consumer products with writ-
ten warranties by means of a catalog or
mail order solicitation shall:

(1) clearly and conspicuously disclose
in such catalog or solicitation in close
conjunction to the description of war-
ranted product, or in an Information
section of the catalog or solicitation
clearly - referenced, including & page
number, in close conjunction to the de-
scription of the warranted product,
-either:

(A) the full text of the written war-
ranty; or

(B) that the written warranty can be
obtained free upon specific written re-
quest, and the address where such war-
ranty can be obtained. If this option is
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elected, such seller shall promptly pro-
vide a copy of any written warranty re-
quested by the consumer.

(d) Door-to-door sales. (1) For pur-
poses of this paragraph:

(i) “Door-to-door sale” means a sale
of consumer products in which the seller
or his representative personally solicits
the sale, including those in response to or
following an invitation by a buyer, and
the buyer’'s agreement to offer to pur-
chase is made at a place other than the
place of business of the seller.

(ii) “Prospective buyer’” means an in-
dividual solicited by a door-to-door
seller to buy a consumer product who
indicates sufficient interest in that con-

.sumer product or maintains sufficient

contact with the seller for the seller
reasonably to conclude that the person
solicited is considering purchasing the
product.

(2) Any seller who offers for sale to
consumers consumer products with writ-
ten warranties by means of door-to-door
sales shall, prior to the consummation
of the sale, disclose the fact that the
sales representative has copies of the
warranties for the warranted products
being offered for sale, which may be in-
spected by the prospective buyer at any
time during the sales presentation. Such
disclosure shall be made orally and shall
Le Included in any written materials
shown to prospective buyers.

Effective: December 31, 1976.

Promulgated by the Federal Trade
Commission December 31, 1975.

VIRGINIA M. HARDING,
Acting Secretary.

{FR Doc.75-34894 Filed 12-30-75;8:45 am]

PART 703-—INFORMAL DISPUTE
SETTLEMENT MECHANISMS

Promulgation of Rule
THE PROCEEDINGS

The Federal Trade Commission, pursu-
ant to Title I, Sections 109 and 110 of
the Magnuson-Moss Warranty-—Federal
Trade Commission Improvement Act,
Pub. L. 93-637 (15 U.8.C. §§ 2309, 2310),
hereafter referred to as the “Act”, has
conducted a proceeding for the promul-
gation of a Rule setting forth minimum
requirements for the implementation
and operation of any informal dispute
settlement mechanism incorporated into
the terms of a written warranty subject
to the Act.

Notice of this proceeding, including a
proposed Rule, was published m the
FEDERAL REGISTER of July 16, 1975 (40
FR 29895). The Notice urged all inter-
ested persons to express their approval
or disapproval of the proposed Rule, or
to recommend revisions thereof, and to
give a full statement of thelr views, sup~
plemented by all appropriate documen-
tation. In addition, the Notice high-
lighted certain fssues or provisions of the
proposed Rule that were belleved to be
important in the successful establish-
ment or operation of informal dispute

2 g,

settlement mechanisms. The documents *

supporting the proposed Rule, and a re-

port of the Commission stafl discussing
the proposed Rule and the supporting
documentation, were placed on the pub-
lic record and made available for exami-
nation and copying. -

Interested parties were thereafter af-

forded opportunity to participate in the .

proceeding through the submission of
written data, views and arguments, and
to appear and express their views orally

and to suggest amendments, revisions, =

and additions to the proposed Rule. A
period of 60 days was allowed for sub-

mission of written comments on the pro- - -

posed Rule, Public hearings, as an-
nounced in the Notice, were held In
Washington, D.C,,
1975, in Chicago, Illinois; Septem-
ber 22-25, 1975, in Los Angeles, Cali-
fornia; September 29 through October 1,

September 1518,

1975; and in San Francisco, California,

on October 2, 1975. Every person who
had expressed a desire to present his or
her views orally at these hearings was
accorded an opportunity to do so. The
public record remained open for thirty
days following the hearings for receipt
of any other written data, views or argu-
ments.

Upon careful analysis and review of

the written and oral comments, the Com-
mission has made certain modifications
to the proposed Rule published on
July 16, 1975. The Rule, the rationale for
the modifications, and the Record relat-
ing thereto, are discussed within the
Statement of Basls and Purpose appear-
ing below as part of this Notice. The
modifications do not raise issues of law
or fact which were not fully addressed in
the Proceeding. Therefore with good
cause the Commission is promulgating
this Rule without further invitation for
comment on the modifications. The full
text of the Rule follows the Statement
of Basis and Purpose.

STATEMENT OF BASIS AND PURPOSE

1, Overview of the Act. Section 110
(a)(2) of the Magnuson-Moss War-
ranty—Federal Trade Commission Im-
provement Act, P.L, 93-637 (15 U.S.C.
2310) directs the Federal Trade Com-
mission to prescribe rules setting forth
minimum standards for any informal
dispute settlement mechanism which is
incorporated into the terms of a written
warranty subject to the Act.

Section 110 (a) (1) of the Act begins
with a broad statement of Congressional
policy:

Congress hereby declares it to be its policy
to encourage warrantors to establish proce-
dures whereby consumer disputes are fairly
and expeditiously settled through informal
dispute settlement mechanisms.

Section 110(a) (2) provides:

The Commission shall prescribe rules set-
ting forth minimum requirements for any
informal dispute settlement procedure
which 38 incorporated into the terms of &
written warranty to which any provision of
this title applies. SBuch rules shall provide
for participation in the procedure by in-
dependent or governmental entilles.
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Under Section 119(a) (4) thé Commis-

- sion may review the operation of any dis-

pute settlement procedure, ‘resort to
which is stated in a written warranty to
be a pre-requisite to the consumer pury

ﬁues ANn keeuu.nous

[ ederﬁl rights or remedies whether or not

warrahtor has incorporated a.complying
into the teruu of his written
warranty.

Thus the’ proper readmg ‘of Secﬂom

suing a legal remedy tinder Seotion 110..110¢a)(3) and 110(d) is-that the: con-

of the Act. In addition, any interested
person may file a writien complaint with
the Commission and cause the Commis-

sion to tict such a review. If the
Co! ion finds that the procedure or
its implementation, is not irr compliance

/ with minimum requirements prescribed

.Conference Re

by the Commission, then under Section
110(a) f4) the Commission may take ap-
propriate remedial action under this Act,
or any other provisfon of law. Section
110(b) of the Act states that failure by
any person to comply. with any reguire-
ment imposed on such person by the Act,
or by a Rule thereunder, shall be a vio-
lation of Section 5(a){1) of.the Federal
Trade Commission Act (15 U.B.C. 45(a) ~

1)), thus making available the Commis- » wNo action (other-than .

sjon's injunctive and other powers.. - - - -

Under Section 110(a)}(3), if & war-
Tantor incorporates 'a corhplying dispute
settlement mechanism into the terms of
the written warranty, and the warrantor -
requires that the ¢consumer resort to the
mechanism before pursuing any rights or
remedies under Section 110, then the con-
sumer may not commence a civil action
under Section 110(d) (except for the

limited purpase of establishing the repre- °

sentative capacity of a class of plain-
tiffs), svithout flrst seeking redress
through the mechanism.

Section 110{(d) _permits any consumer
damaged by of the failure of any
supplier, warrantor, or service gontractor
to'comply with any obligationr under the
Act, or under a written or implied war-
ranty, or service contract, to bring suit in
either a State ceurt, or federal distriet
court (specific jurisdictions] require-
ments are imposed _on federal district
court actions) . This Bection also permits
a consumer who.prevails in a legal action
to recover costs d expenses, including
reasonable at y feés.

When read ether with Section 110
(d), Section 110(a)(3) might be con-
strued as requiring a consumer to resort
to warrantor’s complying informal dis-
pute settlement mechanism before pur-

- suing any legal rights or remedies. How-

ever, Section 111(b)* and the Conference
Report* make clear that the consumer
would be free to pursue altétnate state or

-
: 1Nothing in this title shall invalidate or

restrict any right or remedy.of any consumer*
under State law or any other Federal law..

15 U.S.C. §2311({b) (1). - 48
20Of course, if & consumer chooses to sdek s

redress without utilizing the provisions-ot
Section- 110, section 111(b) preserves all,
alternative avenues or redress, ..nd utiliza-
tion of any informal dispute .settlement
mechanism would tfien not be.required by
any provision of this Act. (Emphasis added)
fto saccompany 8. 388},
S. Report No. 93-1408, 93rd Cong

d Sess.
(1974) (Hereafter cited as R" 1-2
Conference Report.) [Note: R 1-3-8, {080,
,and simllar designations in this Statement,
“refer to volume and page numbers in ‘the
Public Record of this proceeding, The desig-
nation TR (page number) refers.to the
transcript of tHe Publi¢ ﬂeulng of this
proceedmgd

Y

: tors

sumer would be req to resqtt to
warrantor’s complying “miechanjsm conly

when pursuing rights or remedies newly -

created by Section 110¢d), such as the

class action under Section 110(d) (3},
attorney ‘fees under Section 110(d) (2},

or, by reference, any right ororemedy
newly created by Title I of thé Act (or
Rules thereunder) relating to written jor
implied warranties, service contracts or
other abligations.

Section 110(e) and t.he legislative his-
tory of the Act, indicate.that Congress
éhvisioned mechanisms as-a warrantor’s
opportunity to cure a possible breach of-
v&gmty in Heu of other opportunities:
Section 110(e) states:

.‘an action .

to which subsection (a)(3) [an informal du-
pute settlemant mechanism] applies) [Em-
phasis added] may be brought under sub-
secticn (d). for fallure to comply with any
obligation under any written or implied war-
ranty or seryite tFmct, unless the person
obligated under the warranty or service con-
tract is rded a reasonable opportnn!ty
to cure sucl faflure to comply.

The onference Report states

A consumer mlght not"brlng an ‘action for .
rajlure- of a supplier to comply with his .
obligations under Title I or under a warranty
or service contract on s consumer produét
with respect to which no informal dispute
settlemeni mechagnismi was available unless
the person obligated under the warranty or
service contract had been afforded & reason-
able opportunity to cure the brejch, (Em-
phasis_ a.dded)-"

“This an informal dispute%ettlemsnt
meéhanism incorporated into the terms
of a written warranty, may operate in
lien of a warrantor’s right to-an oppor-
tunity to cure, and a consusmer may pro-
ceed directly to warran dispute set-
‘tlement mechanism wi out»aﬂordmg

warrantor an opportunity to.cure under
subsection (e}. {For regsons of fact and-
policy, the Rule makes clear that war-
tantors may enieourage, though not re-
fguire, consumers ‘to redress-from a
warrantor directly,* and it appears: that
most consumers do corntact the seller or
wasrantor directly.)® - .

.Section '110 does not requlre warrs.n-
-establish complying informal
mechanisms for resolution“of consumer
wafranty disputes. Rathet, thé legisla-
tive lic}'. set out in Section 110¢a) (1),
“encourage” wartantors toward
mat' end. The Section requjres only that

CUER 1—2-3 »1060 Conference Report

+ Sectlon 708.2(d). .

3Ses R 1-2-3, 2268, Mason and Himes, An
Ezplotratory Bghavioural and Socio-Economic
Profile of Consumer Action About Dissatis- !
Jaction with Selected Household Appliances,
7 Journal of Consumer Affairs, (1873);. R 1~
2-3, 3963, Steele, Fraud Dispute and the Con-
sumer——-Respond{ug to Consumer Complaints,
123 U. Pa. L. Rev, (1976): .,R 1-2-3, 2186, Di-
amond, Ward and Faber, "Cousumat Prob-~
lems and Consumerism—An - +Analysis of
Calls to a Consumer Hot Line,” Marketlng
Science Institute, December, 1974,
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it o wan:antor incorpora.teqz an ini’ormal
mechanism into.the terms of a written
warranty, .then the mi - and its
implementation, must comply, with-mini-
mum requirements to be ptescrlbed “by- -
Pederal Trade Commission Eyles,

"
st 44 1'

Itshmﬂdbenotedthattheineorpora- .

relieve a wm:mter of other obligations

- under this Act, of under other hrovisions -

of

W, to proceed fairly and expedi-
tious

in non-mechanism complaint

‘handling, or in complaint handling -

through an imformal dispute settlement
mechanism not incorporated into the
terms of a written warranty. In other
words, By incorporating & mechanism
into & written warranty, the warrantor
undertakes obligations inadditionto, not

_In lieu of,"obligations under existing law.

11. General Basis for the Rule. Section -

- 110 of the Act Tequires that warranty

disputes rderred to informal dlspute
settlement mechanisms are to be re-
solved “fairly and expeditiously.” Section
110(a) (2) requires that the Commission -
rule provide for participation by. inde-
pendent or governmental entitles. Sec-
tion. 110(a) () confemplates that the
rule will contain requirements to facil-.
Commission an invercyed poreasy The
0. interested persons. The
legislative -scheme. of “encoureging”
warrantors to vo!untﬂrﬂy bear the cost

of establishing informal meclmhjsms
tates & careful am.lysisfot cosils or
ot'.her tives that might result

from_ the Commission rule. Beyond these
gdneral contdurs, the Act and the legis-
lative history. includinx the Conference
Report * and the Senate® and House * Re-
ports, aré largely silent as to the precise -

“form, procedures and other requirements «

that the Commission must prescribe.

Accordingly, the. Commission “has re-
lied on o variety of secondary legislative
and other sources, Including ‘the follow-
ing. Studies of exlstlng intra-company’
and third-party complalnt handiing
mechanisms; : and re-
ports.of clurrent ind ry—sponsored m-
formal dispute settlement me
inferviews wijly consumer affairs profesc
sionals, including persons presently en-
gaged in resolving consumer complaints;
apalyses of 8o

plaifits recelved by
other soufbes.

materials for this
briefly béloW’”‘

*R'1-2-8, 1gf¢ Conference Report.
"R 1-2-3, 418 Senate Committes on Com-

merce, t on B. 858, S. Report No. 93-151,
834, ist. . (1973). {hereinafter referred to
as the te Report]

*R 142-3,~1077, House Report Accom-

7917] H. Report, No..93-1407, saﬁ
Congl.,'2d Sess., (1974) .(herelnaftér riferre
to_ 4s the Houne Report].

/% The ‘specific Rule provisions (ing¢ \ldlng
modlﬂcntlons) are predlcated on the conelu-
slons ar lmpllcanoqs dfawn from the tatu-
tory language and hiiory, from the exténsive
Record complled following publication f the
proposed Ruls, and from the Array of source
material . The rationsle for spedific Rule
providjons and modifications is discussed in
the section by section anllysis in part IV, be-
low,

- - .o . a .

el
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.Extensive discussions of current war-
rantot mechanisms employed to handle
. cdonsumer complaints can be found in'a
- 1973 Conference Board Report™ and s
1972 report entitled “Initiatives in Cor-
porate Responsibility” pre f8r the
Senate Committee on Commerce* Both
reports illustrate the wide variety of
forms and procedures -of in-house con-
sumer affairs programs currently spom-,
sored by warrantors. These generally re-
flect inherent differences in products, in
distribution and in warranty service pat-
terns. For example, while-large appli-
ances are traditionally serviced at the
consumer’'s residence; automobiles are
customarfly serviced at dealerships.
Small appliances are often taken

service center or returned to the factory
for rep or servicing. Among these,
and even within-product-c war- -

ranty performance modes may vary con-
siderably.® While, warrantors may in
some “Instances authorize local dealers
to make repair or replacement decisions,

in other instances warrantors will rely
only on zone or factory personnel to au-
thorize service or replascement. Occasion-.
ally authority may be divided. Under any
of these systems there may be consider-
able confusion among consuniters-as to
where to turn for warranty performance
authorization. Instances have been re-
ported in which the confusion has ap-
parently befn exploited by warrantors to
avold we performance altogether.”
. The Conference Board Report cited a
‘number of illustrations in which im-
proved company complaint handling ac-
tually .brought a reduction in the inei-
dence of consumer complaints. For ex-
ample, within five years after Whirlpool
substa. y revamped its complaint
handling practices, complaints dropped
from nine per thousand products sold, to
only two per thousand—in spite of the
fact that complaint ratios for other ap-
phance,comnanlw were rising during this

period.*

Nonetheless, the Conference Board Re-
port indicated that consumeér complaints,
involving both warranted and unwar-
ranted products, are not always handled

falrly’and expeditiously by warrantors or
retailers. Delays or failure to handle
complaints may be due t’o two mctors
[ S

»R 1-3-3, 2066, The Conference Board,
“The Consumer Affairs Department: Organi-
yation and PFunctions,” The Conference
Board, Inc. (1970) (hereinafter referred to ns]‘
the "“Conference Board Report”). .

u R 1-2-3, 3294, Frank E. Moss, Chairman,
“Consumer Subcommittee, “Initiatives in Cor-
poration Responsibility,” Committee t,
Prepared for the use of f.ho Senate Commit-,
tee on Comiherce, 82d Cong., 3d Séas. 1972y
[hereinafter referred to as “Initixtives”].

1 R, 1-2-3, 2064-66. For an éxample of-
variation of warranty performance pa
with a single product; I:O g‘r}‘n and Jsmael
“Supplierd- Aim. to Cur urns use,”
HO‘"':G F'unluhlng: Datly, Mon@y, March 17,
1975. - =

B See, ducuulon in Part XY, infra, Sec
708.2¢d}, Rgdms dh‘éhtly from the warrantor
at 66.

»Id. o .

4
- ) ¢
: ¥
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- complaint-handling

4
l!Ul.ES AND IEGULATIONS

(1 mqmmu evidently plm:e lttle
or no importance in bhandling such cem-
A recent feport preparet for the Sen-
ate Committee on Commercé describing
consumer affairs programs offered by
major U.S. corporations found that re-
plies to the Committee’s questionnaire
indieated that some corporations were
unfa.vorable t.o the idea o: initiating such.
programs.®*
The Conference Boa.rd found. some
companies openly hostile to the idea of
instituting consumer' affairs programs
and cited .a number of companies’ atti-
tudes toward such programs as “public
relations facelifting”, activities rather
than Hoxfest a.'ttempt.s to remedy ¢on-
smeramﬂms" . .
‘2) ‘The mere existencs of mnutacturer
mechanisms does not {n
itself guarantee fair and eXpeditious setue-
ment of warranty disputes. -

The Reportnoted: .

(1) t would be an overstatement to assert
thscumplybeuuulnrmhusconsuﬁu
Aflalrs unit it has necessgrily launched n
effective csustomer relations effort—the facts
are not tlvtweojnnldent.”

The consumer affairs professionals
surveyed by the Conference Board agreed
that consumer problems would result
from the following complaint handling
practices: delay in résponding to ‘com-
plaints, attempts to shift the responsi-
bility elsewhere, form letter re-
sponses, failure to take corrective action'
to forestall atiditional complaihts, alien-
ating.company personnel or dealéss ‘by. ¥,
promiging action to consymrers that could
not’ be performed, angd fallure.to explain
why & complaint was unjustified. 1 s

Studjes examined by Stafl, lntervlewan
'with thkd-party complaint handling of-'
ficlals, and a.na.lysls of consumer com-'

-~

ddressed to the Commission rated consumer with a defective bicycle -,

pla.ints
r.ge course of drafting the pro-

poaed Rule indicated-that current cor-! Warrantér offered.

porate complaint hahdling mechan!sms
can and have dgerated to delay con-.
sumers from fair .and expeditious set- .
tlementof wartanty disputes®

- “ ]
e

saﬂsﬁed with hotusehold a.ppllancu)
-found respondents registering a large
number of complaints heton receivinz
satisfactory resolut.ion. .

Approximntely 48 perqent oompluned only
nce, 23 compiained twice, and almost .29
percent male three or more .expressions of
dissatisfaction before the matter was resolved
to their satisf n. Reasons for the multi-
ple effort included s failure to take the ap-
plumtothowrnctouﬂntmthe channel
for repair, shoddy worl in the .int-
tial repalr process, dlsagrumnt over whether
a given problem ‘whs ¢ by warranty,
and dizagreement as to w person In the
distribution chnnnel was responsible ror the
repairs.®

The Federa.l Trade Comxhission regu-

1arl¥ receiVes- ‘correspondence fromi con-
sumers comp of . le de-
lays in remedying defects of tied -
products.® A pumberot these have
been placed on the public record.® While

the vaud.it:y and prevalence of such com-
plaints cannot be juidged solely on the
basis of Cormmiission correspondencs, two
examples illustrate the potentisl for -

delayand h'ustraﬂon under-current com-

A Ca.nfomia eonsnmérdescrlbeﬂ thlrty
separate contacts with a dealer, factory
representative and warrantor: Al
jpromizes to remedy the defeot Were made’
at & number of distributionai
consumer alleges thai-an apparent suto
transmissionh defect has been cor-
Tected. The eonsumel"s log df repair at-
tempts ends on this hote: , -

' In conclusion {auto com-
pany) hsas sold me & new’car with 3 warranty
;hl;t they will not !::: jmor}mnor-l d&:x’:
ee! T am ‘much, a ne a
‘runs uka a one . ... %~ /}ur

. Even a favorable smnn cln.ims court

the -

judgment was unable to help one frus- .

purchased for nearly $150. Although the
lifetime wrltten
guarantee, ten' days a.fter purchase the*
. bike “déveloped hairline cracks in the,
frame., The dealer attributed 'the cracks-
- to poor packaging and- 1'01181! shipping
' practices by the warrantor. A month

For example, & study published in the ™ later, hairline cracks split the frame

Winter, 1873 issue of the Journal of Con-
suner Affairs (which attempted to draw
socio-economic proﬂles of consumers dis-

!

4

1B R 1-2-3, 2075, Conference Board Report.

R 1-2-38, 2206, "Ixgitiatives”. | .

17 Id. at 2078. .

" d. 5

» R 1-2-3, 2958, Steele, Fraud Dispute and
the Comu‘ner—&espondmy to comumer
Complaints, 123 U. Pa. L. Rev. (1978);
1-2-3, 2186, Diamond, Ward and Farber.
“Consumer Problems and Consumerism,

.Analysis of Calls to a Consumer Hot Line",

Marketing Science titute, Decembaer, 1974.
R 1-2-3, 2230, Eendal]l snd Russ, Warranty
and Compilaint Policies: An Opportuhity for
Marketing Maugement 39 Journal of Mar-
xeting, $8-46, (1875); R 1-%-3, 2247, C. K.
Xendall and Frederick A. Russ, Univeraity of
North Carolins, “Warrzaty Policies and Prac-
tices of Consumer Packaged Oood!il\fanufnc-
turers. (undated paper) -

LI :

-
-
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‘rendering the bike unsafe to ride. The
- dealer returned the bike to the supplier
for inspection.. Neither the dealer, the
_supplier nor the warrantor wquld refund

the conme!“s‘p\neh%c_elrm.’
later the consumer rece! a Tavorable

judgﬁxent in small claims court ordering
¥ thdt the guarantee be honored. Due to.
———

(' ™R 122-3, 2256, Mason and’ Hmes, Jr. An -

Explorajory Behavioktal and Socio-Economic
Proﬂe of -Consumer Action :;mfm‘m
-Jaction- with Selected Housel ppliances,
Journal of- Umer Affalrs 124 (1873).
" B R 1-2-3, 1195, According tht!?rth Ab-~
*bott, FTC Correspondence Section,’the rrc
teceived approximitely 2,172 warranty com.
plaints from the period 5/7/74-8/1/718 (5:9
FTC Warranty Complsints 'rl.buutlon 5/7/
74-8/6/78). .
2R 1-5.
1 "R 1-2-3, 12185, Letter from |a consumerl
j[.rancastcr Calif, to the FTC dated 11/28/74.

2
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lack of jurisdiction the court could not
levy execution on the judgment.*

II1. General Conclusions and Implica-
tions for the Rule. The concerns ex-
pressed in the legislative history of the
Act, in studies, Interviews with consumer
affairs professionals, and other sources
referred to in the sections above, and in
.the Record compiled since publication
of this proceeding, have included the
following: frequent lack of clear avenues
of redress; delays; absence of man-
agerial commitment to complaint resolu-
tion; undue burdens placed on consu-
mers, such as use of complicated forms
and procedures; and unfulfilled promises
to resolve complaints. The Commission
has also recognized that despite these
shortcomings, certain existing complaint
handling mechanisms—third party and
intracompany—have operated to resolve
consumer complaints in a fair and ex-
peditious manner.

The intent of the Act is to provide for
fair and expeditious settlement of con-
sumer warranty disputes, through in-
formal mechanisms established volun-
tarily by warrantors. The Commission
has determined that this legislative
scheme is best implemented by a care-
ful balancing of consumer and war-
rantor interests. The Rule is intended to
establish a framework for fair and ex-
peditions settlement of warranty dis-
putes at cost levels acceptable to war-
rantors. The Commission’s determina-
tion to minimize Mechanism costs stems
from two major concerns: If cosis are
.- t00 high, warrantors may decline to in-
corporate Mechanisms; In any event
costs will be passed through to con-
sumers In the form of higher product
prices. Moreover, the Rule is intended

to avold disruption of current complaint .

handling mechanisms wherever possible.
Emphasis 1s on mechanism self-regula-
tion bolstered by public review of mecha-
nism self-regulation bolstered by publle
review of mechanism operations, with
minimal direct Federal Trade Commlis-
sion involvement. .

The Rule will permit a wide variation
in form and procedures among comply-
ing mechanisms, in recognition of the
. variety among effective complaint han-
dling mechanisms currently in existence.
The intent is to avoid creating artificlal
or unnecessary procedural burdens so
long as the basic goals of speed, fairness
and independent participation are met.
Specific requirements of the Rule are in-
tended to ensure the integrity of Mecha-
nisms, facilitate the monitoring and
enforcement obligations of the Commis-
sion, and encourage consumer review
and participation.

The Rule contains provisions relating
- to duties of warrantors, organization of
dispute settlement mechanisms, qualifi-
cations of members, procedures, record-
keeping, audits, and openness of records
and proceedings to the public. A section
by section analysis of the Rule, including

MR 1-2-3, 1228, Letter from [a consumer]
to the Honorable Warren Magnuson, Chair-
man, Senate Commerce Committee dated
11/18/74.
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modiflcations based on the Record com-
piled following publication of the pro-
posed Rule, is presented as part IV of
this Statement of Basis and Purpose.

IV. Section by Section Analysis. SEC-
TION 703.2—DUTIES OF WARRANT-
ORS.

INTRODUCTION

In accordance with Section 110 of the
Act,® the Commission hereby sets forth
minimum rules to be adhered to by war-
rantors incorporating an informal dis-
pute settlement mechanism into the
terms of a written warranty.

A detailed discussion of these dutles
can be found below. Within the frame-
work of Congressional intent as ex-
pressed in Title I, Section 110 and legis-
lative history preceding adoption of the
Act as discussed, the Rule prescribes du-
ties of the warrantor to ensure that, if a
warranty complaint arises:

(1) consumers have access to the Mech-
anism,

(2) consumers realize the legal conse-
quences flowing from the decision to utillze
or not utilize the Mechanism; and

(3) the Mechanism is able to settle war-
ranty disputes fairly and expeditiously.

The rule proscribes warrantors from
incorporating an informal dispute set-
tlement mechanism (“Mechanism’)
that fails to comply with the provisions
of Sections 703 3-703.8 of this Rule. Ad-
ditionally, those warrantors incorporat-
ing a complying Mechanism into a writ-
ten warranty are required to Include
minimal -information disclosing the
availability of an informal dispute set-
tlement mechanism to be placed at
points likely to attract the attention of
consumers experiencing problems with a
warranted product. Under the proposed
Rule, this information would appear: (1)
on the face of the written warranty; and
t2) in a separate section of materials
accompanying the product, if applicable.
Also, a provision in the proposed Rule
requiring warrantors to provide infor-
mation regarding the Mechanism to re-
tailers for distribution to consumers has
been revised to allow warrantors greater
flexibility in publicizing the existence of
the Mechanism. Comments which re-
sulted in this change are discussed infra
in this Statement within the Section en-
titled “Consumer Awareness.”

In addition to disclosure requirements
fashioned to ensure accessibility for con-
sumers and consumer awareness of legal
consequences flowing from a cholce to
use or not to use the Mechanism at the
time warranty complaints occur, the
Rule contains additional warrantor du-
ties to ensure the Mechanism’s ability to
handle warranty disputes fairly and ex-
peditiously.

DUTIES OF THE WARRANTOR

{a) The warrantor shall not incorporate
into the terms of a written warranty a Mech-
anlsm that fatls to comply with the require-
ments contained In §§ 703.3-703 8. This para-
graph shall not prohibit a warrantor from
incorporating Into the terms of a written
warranty the step-by-step procedure which

15U 8C. § 2310.

0193

the consumer should take in order to obtain
performance of any obligation under the war-
ranty as described in section 102(a)(7) of
the Act and required by Part 701 of this
subchapter,

The Staff Report accompanying Part

703 discussed provision 703.2(a) in terms -

of language contained in the Act:
Section 110(a) (1) of the Act states
that:

The Commission shall prescribe rules set-
ting forth mintmum requirements for any
informal dispute settlement procedure which
i3 incorporated into the terms of a written
warranty to which any provision of this title
applies. (Emphasis added.)

Thus any informal dispute set.tlement.
procedure incorporated by a warrantor
into the terms of a written warranty is
required by the Act to comply with mini-
mum requirements prescribed by the
Commission.”

The Staff Report indicated the inter-
play between Parts 701 and 703:

The last sentence of Section 703.2¢a)
makes it clear, however, that the warrantor
may use the warranty as a place to provide
informatlon to consumers as to what steps
they must take to obtain warranty relief from
the warrantor. This would include informa-
tion as to the steps consumers must take
and the person or department consumers
must contact to obtain performance of war-
ranty obligations. S8uch a step-by-step pro-
cedure is not considered to be an informal
dispute settlement procedure, since a dispute
does not arise untll the consumer has at-
tempted, and failed, to get warranty per-
tormance. Additionally, Section 102(a)} (7) of
the Act authorizes the Commisston to re-
qulre warrantors to include in written war-
ranties this step-by-step procedure, and the
Commission has proposed to require it under
proposed Part 701.7

The Record does not reflect opposttion
to Section 703.2(a). The Association of
Home Appliance Manufacturers (AHAM)
commended the provision:

We belleve this section which prohibits
reference to mon-qualifying dispute mech-
anisms is sound, We commend especially the
clarifying sentence which protects the war-
rantor's privilege to state the procedure a
consumer should take to secure performance
under warranty. However, to be consistent
with our testimony under § 701.3(h) we urge
the words “step-by-step” be ellminated, be-
cause they lmply more than necessary detail.*

Ford Motor Company asked that the sec-
tion be amended to clarify that the sec-
tion applies only to warrantors offering
complying informal dispute settlement
mechanisms.®

Comments were received asking for
clarification on inclusion of information
regarding the existence of the Mech-
anism under Part 701 of the Rules.” It
should be noted that under Section 701.2
(a) warrantors may include informa-
tion regarding their own internal pro-
cedures for handling warranty disputes.

»# R 1-2-3, 830. Staff Report.

21d.

®R 1-4-1, 602, Association of Home Ap-
pliance Mannracturers (ABAM).

® R 1-3~1, 120, Ford.

® Sce, eg., R 1-3-1, 63, Mohasco; R 1—4-1,
45, National Association of Purniture Manu-
facturers (NAFM).

1975
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To prevent consumers from being misled
into believing a Mechanism included un-
der this provision complies with the Rule
in Part 703 and must be used by the con-
sumer, in certain instances, only com-
plying Mechanisms can be included in
the written warranty.
‘WARRANTY DISCLOSURE

(b) The warrantor shall disclose clearly

and conspicuously at least the following in-

formation on the face of the written
warranty:

Section 703.2(b) requires warrantors
. to disclose brief information on the face
of the written warranty regarding the
existence of a Mechanism, the name and
address or name and telephone number
of the Mechanism whereby consumers
may register warranty complaints, a
. brief statement regarding the legal con-

sequences flowing from a consumer’s
- utilization or non-utilization of the
Mechanism, as well as a reference to
where more detailed information on the
Mechanism could be found.

The Commission’s authority to require
‘warrantors to fully and conspicuously

disclose information regarding the avail-
* ability of & Mechanism and legal conse~
quences stemming from a consumer’s’
utilization or non-utilization of a Mecha-
nism is found in Title I, Section 102 of
the Act.

The Senate Report on the Act stressed
the Commlittee’s belief that Mechanisms
will only be useful if consumers realize
they exist.* The Report suggested that
items specified for disclosure by the Act
were not intended to be mandatory or

~ - exclusive.™

The Staff Report indicated that.

Other proposed Rules stemming from the
Act will require other kinds of disclosure
on the face of the written warranty. There-
fore, extensive disclosures within the war-
ranty regarding the mechanisms are neither
necessary nor appropriate. Instead, the pro-
posed Rule requires warrantors to clearly and
conspicuously disclose on the face of the
written warranty brief items of informa-*
tion concerning the avatlability of the Mech-
anism and the legal implications stem-
ming from a consumer’s decision to utilize
or fail to utilize the Mechanism. . . . Since
* the Mechanism, while offering warrantors
an opportunity to cure, delays consumers
from pursuing legal remedies under Title I
of the Act, the Mechanism necessarily be-
comes an important basis for the consumer’s
decision to purchase a particular product.
Thus brief information concerning the
Mechanism should be located within the
written warranty.™

General comments on Section 1703.2
(b) varied widely with consumer repre-
sentatives generally favoring even more
extensive warranty disclosures* and a

iR 1-2-3, 1183, Benate Commlittee on
Commerce, Report on 8. 3568, S. Report No.
93-151, 93 Cong., 18t Sess. (1973) (Herein-
after the Senate Report),

= Id.

#» R 1-2-3, 934, Staff Report.

u See, eg., R 1-8, 143, New York Office’ of
Consumer Affairs (should be disclosed that
use of Mechanism is free); TR 1443, Legal
Aid Bureau, Chicago, Itlinois; R 1-8, 94, Cook
County State's Attorney Office, Chicago, Illi-
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few industry representatives favoring
modification * or exclusion of disclosures
to avoid lengthening the warranty docu-
ment* However, most comments un-
favorable to the provision simply sug-
gested that the information could just
as effectively be placed on the reverse
side of the warranty.”

Comments from consumers cited the
need for information regarding the
Mechanism on the face of the warranty
to ensure consumer access at the time
of experiencing warranty disputes. The
few industry comments on this provision
failed to persuade the Commission that
other disclosure modes, as provided in
the Rule, were sufficlent in themselves to
fulfill one of the Rule's main purposes,
that of ensuring access to the Mechanism
at the time consumers experience war-
ranty disputes. Comments on the public
record indicate that Section 703.2(b)
strikes a reasonable balance between
consumer. and warrantor interests,

(1) (1) a statement of the availability of
the informal dispute settlement mechanism;

(2) the name and address of the Mecha-
nism, or the name and telephone number of
the Mechanism which consumers mny use
withiout charge;

The Staff Report accompanying pro--

posed Part 703 indicated that Sections
703.2(b» (1) and (2) were included to
ensure that information as to the avail-
ability of the Mechanism, its location
and telephone number is available to
consumers upon consulting a written
warranty at the time of experiencing a
warranty dispute. The Staff Report indi-
cated that: )

One of the concerus which led to the adop-
tion of the Act was that consumers were not
being given the information necessary for
them to enforce their warranty rights, This
is reflected In Senator Magnuson’s remarks
in introducing 8. 356, the Senate version of
the warranty legislation, to the Senate.™

The Staff Report noted that concern
about consumers having sufficient infor-
mation regarding dispute settlement
Mechanisms is reflected in Section 102
(a) (8) of the Act, which states that the
rules of the Commission may require

nois (bold-face should be used in disclo-
sure); R-1-4-1, 382, Major Applicance
Consumer Action Panel (MACAP) (informa-
tion could he better disclosed in warranty
procedural gulde).

% See, €.9., R 1-4-1, 46, NAFM (clearly and
conspicuously not necessary); R 1-3-1, 195,
Stophel, Caldwell and Heggle (type face
would be too small for readability); R 1-3-2,
577, Quarles and Brady (danger of micro-
scople type faces); R 1-3-3, 927, Webster,
Kilcullen and Chamberiain, for Amana Re-
frigeration, Inc. (danger of unduly compli-
cating warranty).

® See, e.g., R 1-4-1, 209, National Assocla-
tion of Photographic Manufacturers, Inc.
(warrantors should instead provide informa=-
tion to requesting consumers); R 1-3-2, 304,
Shell O1]; R 1-3-2, 567, Eastman Kodak
Company.

7 Sece, ¢ ¢, R 1-4-1, 81, NRMA (disclosure:
“See Reverse Side for Warranty Informa-
tion” desirable); R 1-3-2, 422, Armstrong
Cork; TR 344, Warranty Review Corporation.

¥R 1-2-3, 934

inclusion in the written warranty of In-
formation regarding the Mechanism and
a recital, if appropriate, that use was
mandatory in some instances.*

The first two disclosures required by
paragraph (b) are intended to meet this
concern by providing consumers with in-
formation needed for redress of warranty
rights.

General comments, both favorable and
unfavorable, regarding Section 702.2(b)
have been discussed supra in the intro-
duction to this Section. However, only
one comment dealt specifically with Sec-
tion 703 2(b} (1) and (2). Victoria Spe-
cial, Cook County State's Attorneys Of-
fice, Consumer Fraud Division, Chicago,
noted that consumers would realize the
existence of the Mechanism if they were
given the name, address and possibly a
toll-free telephone number disclosed in
bold letters within the warranty docu-
ment." Thus Section 703.2(b) (1) and
(2) appears to be a reasonable provision
to ensure access to the Mechanism at the
time a consumer consults his or her writ-
ten warranty upon experiencing a war-
ranty dispute.

LEGAL CONSEQUENCES

(b) (3) a statement of any requirement
that the consumer resort to the Mechanism
before exercistng rights or seeking remedies
created by Title I of the Act; together with
the disclosure that if a consumer chooses to
seek rediess by pursuing rights and remedies
not created by Title I of the Act, resort to the
Mechanism would not be required by any
provision of the Act:

As discussed in the Introduction to
this Statement, supra, at Part I, Section
110(2) (3) of the Act provides that the
consumer must resort to the Mechanism
before commencing a civil action (other
than a class action) under Section 110
(d of the Actif:

(A} a warrantor establ!ishes such a proce-
dure,

{B) such procedure, and its implementa-
tion, mcets the requirements of [FTC] rules,
and ‘

{C) he [the warrantor] incorporated in a
written warranty a requirement that the
consumer resort to such procedure before
pursuing any legal remedy under this section
respecting such warranty . . .

The third disclosure required by Para-
graph (b) (3) merely incorporates the
third requirement under Section 110(a)
(3) of the Act into the Rule, as is con-
templated by Section 102(a) (8) of the
Act, quoted above. It states that Com-
mission rules may require disclosure in
the warranty of any requirement of the
warrantor that the consumer must re-
sort to the Mechanism.

The second clause of Section 703.2(b)
(3) is designed to ensure that the con-
sumer is not deceived into believing that
prior resort to the Mechanism is required
in all instances. As discussed in Part I
of the Introduction to this Statement,
the Act only allows the Mechanism to
delay consumers seeking rights or reme- -
dies newly created by Title I of the Act.

»I1d,
“ R 1-8, 94, Cook County States Attorneys
Office, Chicago, Illinola.
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This Rule provision requires that this be
made clear to consumers,

Many comments addressed to 703.2(b)
(3) treated possible interpretations of
Section 110 (a) and (d) of the Act. Since
703.2(b) (3) deals merely with the dis-
closure that consumers may be obligated
to use the Mechanism if they are seek-
ing rights and remedies created by the
Act, a discussion of these comments is
not appropriate in the section. However,
the Commission’s interpretation of Sec-
tions 110 (a) and (d) of the Act can be
found at Part I of the Introduction to
this statement. Few comments were re-
ceived on the Record regarding the war-
ranty disclosures required by Section
703.2¢(b) (3) of the proposed Rule.

Industry comments were divided as to
the value of the disclosure. Schwinn
Bicycle Corporation supported the use-
fulness of the provision to warrantors
in disclosing that in certain instances
use of the Mechanism by consumers
would be mandatory.* However, Whirl-
pool urged that disclosure of such infor-
mation to consumers was unreasonably
burdensome.“

Comments from consumers on the
record stressed the importance of a sim-
ple and clearly worded disclosure to pre-
vent consumers from thinking that they
would be required in all instances to use
& warrantor’'s Mechanism.*

Two consumer representatives sug-
gested specific language that the Com-
mission might prescribe to convey the
importance of the information respecting
mandatory and nonmandatory resort to
the Mechanism by consumers without
unduly confusing them.*

Comments from industry and con-
sumer representatives indicating concern
over mandatory or optional resort to a
Mechanism by consumers have been dis-
cussed, infra, at “Redress Directly from
the Warrantor.” Briefly, industry repre-
sentatives wished to clarify those in-

o R 1-3-3, 840841, S8chwinn Bieycle Cor-
poration (sound public policy from war-
rantor’s point of view).

“R 1-3-3, 962, Whirlpool Corporation
{(would act as disincentive to warrantors to
incorporate Mechanisms); See, also, R 1-3-1,
174, McGraw Edison Company (points con=-
sumers in direction of courts); R 1—4-1, 504,
AHAM (detailed legal-technical alternatives
will only confuse consumers).

« See, e.9.. R 1-6, 52, Center for the Btudy
of Responsive Law; R 1-8, 76, Consumer
Affairs Department, City of Detroit, Michigan.

# R 1-6, 62, Center for the Study of Re-

sponsive Law, The Center suggested the dis-
closure should state:
Presenting your complaint to (mechanism
name) is optional. You can present your
complaint to courts, to government agencies
or to any other group or person, without pre-
senting it to (mechanism name). Or, you can
present . your complaint to (mechanism
name) and also present it to other people
or other courts or agepcles, either before or
after (mechanism name) issues a decision.
However, if you want to sue (name of war-
rantor) in certain kinds of lawsults, you must
present your complaint to (mechanism
name} first, and wait for it to issue a deci.
sion.

See also: R 1-8, 77, The Consumer Affairs
Department, City of Detrolt, Michigan.
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stances In which consumers could be
obligated to first use a Mechanism be-
fore going to court, since this possibility
offered warrantors an inducement to in-
corporate Mechanisms into written war-
ranties. On the other hand, consumer
representatives were concerned that war-
rantors could mislead consumers into
believing Mechanism use was compulsory
In every instance. Thus, although few
comments were received on Section 703.2
(b) (3), concern reflected In the record
over interpretation of 110 (a8) and (d) of
the Act leads the Commission to believe
that Section 703.2(b) (3) of the Rule is
both necessary and reasonable. If resort
to the Mechanism by consumers is of
mutual and material concern to con-
sumers and warrantors, such information
should be placed in the warranty.

Although two consumer representa-
tives recommended specific language in-
stead of the general disclosure require-
ment contained in the provision, the
Commission finds the general require-
ment adequate. Specific language might
add undesirable bulk to the written war-
ranty. Additionally, “boiler-plate” lan-
guage would not offer warrantors the
flexibility of phrasing the disclosure inn a
simpler, more understandable manner
than the disclosures suggested in the
Record.

Thus the Commission expects that
Section 703.2(b) (3) will allow warran-
tors flexibility in phrasing the disclosure
requirement so long as the language em-
ployed is simple and understandable to
consumers and would not tend to mislead
consumers into thinking -that resort to
the Mechanism is mandatory when con-
sumers are not seeking rights and reme-
dies newly created by Title I of the Act.

§$ 703 2(b) (4) Further Information

A statement, {f applicable, Indicating where
further information on the Mechanilsm can
be found in materials accompanying the
product, as provided in § 703.2(c).

Although warrantors, under the above
provision, would be free to attach the
more detalled@ information provided for
in Section 703.2(¢c) to the body of the
written warranty, the Commission be-
leves it i1s appropriate to allow the war-
rantor to include additional informa-

tion important to consumers at another -

place, provided the consumer’s attention
is directed to that Information. If the
consumer consults his or her written
warranty at the time a warranty com-
plaint occurs, he or she will receive guid-
ance as to where further information on
the Mechanism can be found. This will
enable the consumer to weigh the ad-
vantages and disadvantages of utiliza-
tion or non-utilization of the Mechanism,

Studies point to the widespread in-
dustry practice of distributing product
use_and instruction booklets,* Under the
final Rule, 8 warrantor need only indi-
cate a page number or location within
the booklet or other materials where ad-
ditional information can be found, pro-
vided that f no use and instructions
book or other suitable materials accom-

% See: I 1-2-3, 938, Staff Report.
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panied the product, the warrantor would .
be required to give the information spec-
ified in Section 703.2(c) in the written
warranty.

The Commission has concluded that
Section 703.2(b) (4) should be Included
as proposed in the final Rule. No com-
ments, favorable or unfavorable, were
received on the record respecting the
above provision.

ADDITIONAL DISCLOSURES

(¢) The warrantor shall include in the
written warranty or in a separate section of
materials accompanying the product, the
following information:

(1) Etther (1) a form addressed to the
Mechanism containing spaces requesting the
information which the Mechanism may re-
quire for prompt resolution of warranty dis-
putes; or (i1) a telephone number of the ~
Mechanism which consumers may use with-
out charge;

{2) The name and address of the Mech-
anism;

(3) A hrief description of Mechanism pro-

cedures;
(4) The time limits adhered to by the

Mechanism; and
(6) The types of information which the

Mechanism may require for prompt resolu-
tion of warranty disputes.

Provisions of Paragraph (¢) of the
final Rule are designed to ensure aware-
ness of and access to the Mechanism at
the time consumers experience difficulty
with the resolution of warranty disputes
and minimize consumer failure to utilize
the Mechanism by simplifying proce-
dures.

Paragraph (¢) of the proposed Rule
would provide consumers with one of two
simple ways to register a warranty com-
plaint—filling out a pre-addressed form
or making a free telephone call. War-
rantors could choose the least costly,
most effective option best suited to their
commercial needs and current complaint
handling patterns.

Section 703.2 (¢) (3) is a provision
which was not included in the proposed
Rule. The provision would require war-
rantors to provide consumers with a brief
description of Mechanism procedures.
The change reflects concerns expressed
by consumer and industry representa-
tives on the public record and is dis-
cussed in detall, infra, at § 703.2(¢) (3).

(a) Simplified Access and Procedures
Section 703.2(¢) (1) and (2). Provisions
of Section 703.2(c), designed to ensure
consumer access to the Mechanism and
simplify procedures for consumers reg-
Istering warranty disputes, are consistent
with Congressional intent expressed
prior to passage of the Act. The Con-
ference Report states that the purpose
of informal dispute settlement mechan-
isms is to, “sitmplify and expedite the
resolution of warranty disputes”.* (Em-
phasis added)

Consumers affairs professionals inter-
viewed by Commission staff members
consistently cited the detrimental effect
of complicated and protracted proce-
dures on consumers with warranty and

®“R 1-2-3, 2066, Conference Report [to
accompany B. 358], 8. Report No. 931408,
83rd Cong. 2d Sess. (1974).

L]
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' noh-warranty related complaints. Com-

plicated forms, numerous levels required
for complaint resolution, even writing a
letter detailing a consumer complaint
can cause some consumers to “drop-out”
of the complaint-handling procedure.”

A study entitled, “Fraud, Dispute and
the Consumer—Responding to Consumer
Complaints,” discussed the complaint
process in terms of a contlnunm. Less
formal procedures require the expendi-
ture of fewer resources; more formal
procedures, i.e., small claims court or a
private suit, involve the expenditure of
greater resources. The author suggested
that at various points during this process,
consumers reach a point where they
“drop-out” of the process because re-
sources expended become too large rela.
tive to the importance of the dispute to
the consumer.* The requirement of
either a pre-addressed form or a free
telephone number for consumers to use
in registering warranty complaints is
designed to minimize this drop out.

The form could be as simple as a post-
card. Various complaint handling me-
chanisms currently use postcards to
notify the consumer at various points in
the complaint procedure, to follow-up on
the success or failure of attempts to
remedy complaints and to obtain infor-
mation from consumers necessary for
settlement of disputes.”

If the consumer is able to provide the
Mechanism, by using the spaces included
orr the form, with that information
needed by the Mechanism to commence
investigation of a dispute, the Mechanism
will be able to begin settlement of con-
sumer disputes more quickly and ef-
ficiently, thus minimizing costs that
would accrue from further contacts with
consumers necessary to obtain needed in-
formation.

Mailing a postcard or form is less
burdensome and time consuming than
writing a letter. Spaces for information

« R 1-2-3, 1225, Interview between Fred
Waddell, Director, Consumer Affairs Depart-
ment, American Association of Retired Per-
sons, and Jill Deal, FT'C, May 6, 1975; R 1-2-3,
1599, Interview between Donald P. Roths-
echild, Director, Consumer Protection Center,
George Washington University Law Center,
and Jill Deal, FTC, March 21, 19875; R 1-2-3,
1418, Interview between Christopher W.
Wheeler, Center for the Study of Responsive
Law, and Jill Deal, F'I'C, April 15, 1975,

R 1-2-3, 2953, Steele, Fraud Dispute and
the Consumer—Responding to Consumer
Complaints, 123 U. Pa. L. Rev. (1975).

@R 1-2-3, 1799, The Direct Mail Marketing
Association, uses postcards to notity con-
sumers that actlon on their complaints has
been taken, Interview with Ann Crouch Cole,
DMMA, May 2, 1975 R 1-2-3, 1224, The Con-
sumer Assistance Center of the American
Association of Retired Persons utilizes post-
cards to follow-up on complaints. Response
rate is great. Telephone Interview with Karen
Blumenberg, GAC, AARP, April 8, 1975. R
1-2-3, 2284, Various warrantors utilize post-
cards at different stages of the complaint
handling process. American Motors samples
owner cards returned to gauge consumer
satisfaction; Frank E. Moss, Chairman, Con-
sumer Subcommittee, “Initiatives in Cor-
porate Responsibility,” Committee Print,
Prepared for use of the Senate Committee
Commerce, 92d Cong., 2d Sess. (1973)

»
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which the Mechanism may require for
investigation leading to settlement of a
consumer’'s warranty dispute enable the
consumer to anticipate the Mechanism’s
needs thereby simplifying and accelerat-
ing the Mechanism’s complaint handling
process. Of course, nothing contained in
the Rule would prevent the consumer’s
writing a letter enclosing additional in-
formation regarding the dispute in lieu
of the postcard. Burdens on the con-
sumer would involve only the cost of a
stamp and the effort of mailing the card
or form. Thus, drop-out problems cited
previously could be minimized.

The Commission has determined that
costs incurred by the warrantor in pro-
viding such information would be rea-
sonable. Since use and instruction mate-
rials are commonly provided consumers
at the time of purchase, costs of forms or
postcards would be one more item to be
included in such materials. Printing
costs for postcards do not seem great.**

The Rule gives warrantors the option
to include in lieu of such postcard a tele-
phone number which consumers may use
without charge to register warranty com-
plaints.

Some companies already use toll-free
numbers for consumers to register war-
ranty complaints. The existence of such
numbers enables consumers to register
complaints speedily and conveniently.

The ease of using such numbers could
minimize the possibility of consumer
dropout. Such numbers would enable the
Mechanism to handie complaints fairly
and expeditiously, since the staff of the
Mechanism could obtain necessary in-
formation for the Mechanism to com-
mence settlement of the warranty dispute
at the time of the telephone call,

In spite of the advantages of free tele-
phone numbers in ensuring access to the
Mechanism and accelerating the investi-
gational process, they are costly; man-
dating them could unduly hurden
Mechanisms and thereby contravene
Congressional intent to encourage war-
rantors to establish informal grievance
settlement mechanisms. Therefore, the
Rule provides Mechanisms with an op-
tion—pre-addressed forms—which is
effective yet not as costly.

Section 703.2 (c)(1) and (2) engen-
dered little comment on the public rec-
ord regarding the need for consumer ac-
cess to the Mechanism and simplified
procedures for consumer utilization of
the Mechanism upon the occurrence of
a warranty dispute.

The American Arbitration Association
agreed that a communication by postcard
or telephone could cut Mechanism costs.”

The Major Appliance Consumer Action

©a R 1-2-3, 1224, Karen Blumenberg, CAC,
AARP, stated that printing costs for simllar
cards amounted to $7.00/thousand when ac-
complished In-house; Telephone Interview
between Karen Blumenberg, CAC, AARP and
Jiill Deal, ¥TO, 4/6/75; R 1-2-3, 1197, The
FTC print shop estimates 1t would cost 2
cents per sheet which would contain 4 post-
cards.

® TR 1469. American Arbitration Associa-
tion noted that: ... the burden of investiga-
tlon 18 kept to 2 mintmum. [S]tafl investiga-
tion may be manageable **

i .
Panel commented against attaching the
the information required by Section
103.2(c) to the written warranty, recom-
mending instead a “Warranty Procedural
Guide” where all information regarding
the Mechanism would be placed.® The
Association of Home Appliance Manu-
facturers (AHAM) noted that most
members of MACAP already directs con-
sumers to the group in a manner similar
to that required by the Rule.” ‘

Two industry representatives suggested
that the consumer need receive only a
pre~addressed form which he/she could
mail to the Mechanism in order tb re-
ceive instructions on how to submit a
complaint.” Armstrong Cork Company
commented that such an easy and sim-
ple procedure might increase frivolous
claims.” However, the likelihood of pre-
addressed forms and foll-free telephone
numbers increasing costs as a result of
increased numbers of frivolous com-
plaints appears remote.®

Section 703.2 (1) and (2) engendered
few comments on the record and appear
reasonable and desirable from the stand-
point of ensuring easy access to the
Mechanism at the time consumers ex-
perience warranty disputes. The provi-
sions are promulgated as proposed.

Paragraph (¢) now requires the war-
rantor to make four other disclosures to
consumers: First, the name and address
of the Mechanism must be, separately
disclosed. If the warrantor has utilized
the form option, consumers who had uti-
lized the form and then experienced a
further complaint might not know where
to address their complaint if they had
misplaced their warranty. Even if the
Mechanism possesses 2 free telephone
number, some consumers might wish to
write a letter instead of telephoning the
Mechanism because of the complexity of
the dispute.

Additionally, the warrantor must state
the time limits adhered to by the Mech-
anism. Since the consumer retains the
option to pursue other rights and reme-
dies than those created under Title I of
the Act, the consumer should be able to
weigh the advantages of enduring the
delay incurred in using the mandatory
Mechanism against the advantages of

it R 1-4-1, 383, MACAP

58 R 1-4--1, 503, AHAM,

“Manual instructions ask consumers to:

1. Check plugs, fuses, instructions;

2. Check your dealer or the repalr service
he recommends;

3. Notify Mr. W. C. Blank, National Serv-
ice Manager, XYZ Corp., Centerville, Ohfo
6666 (or call 800~-000-0000); -

© See, ey, R 1-4-1, 81, NRMA (less expen-
sive to use pre-addressed card for consumers’
use in obtaining Mechanism information);
R 1-4-1, 46, Natlonal Furniture Manufac-
turers Associatfon (pre-addressed card for use
in obtaining Mechanism information).

&R 1-3-2, 422, Armstrong Cork Company
(encouraging frivolous claims might increase
costs.)

& For a discussion of the possibility of an
increase In frivolous complaints, see the dis-
cussion accompanying f 703 3(a) {nfra. The
section concludes that benefits resulting from
Increased consumer registration of legitimate
warranty disputes outweigh the possibility of
& small increase in nonlegitimate complaints.
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pursuing remedies other than those
created under Title I of the Act. Even
those consumers unconcerned with seek-
ing legal remedies should be informed of
the time period for resolution by the

" Mechanism. Some consumers may possess

defective products which require imme-
diate repair. For example, & housewife
with a broken dryer and s small baby
may wish to weigh the cost of subscrib-
ing to a diaper service for a month be-
cause of the delay caused by a mecha-
nism decision against the cost of an Im-
mediate repair call which will remedy the
defect. .

The warrantor mus¢ also list the types
of information which the Mechanism
may require for prompi resolution of
warranty disputes, If the consumer has
already mailed the optional form and ex-
periences another warranty complaint,
he or she should be aware of that infor-
mation needed by the Mechanism so that
he or she can include such information
at the time of registering his or her
complaint and thus ensure the Mecha-
nism’s ability to fairly and expeditiously
settle warranty disputes.

If the consumer is provided with a
telephone number which he or she may
use without charge, the consumer should
know of' the Information which the
Mechanism requires for prompt resolu-
tion of the dispute prior to placing a call
registering a complaint. For example, a
consumer, noting such disclosures, would
be able to determine such Information
as brand, model number, date of pur-
chase and place of purchase thus ex-
pediting calls placed to the Mechanism,
This could result in lower costs incurred
by the Mechanism from use of such num-
bers and increased ability to handle dis-
putes fairly and expeditiously.

Provision 703.2(c) (3) has been added
to require the warrantor to disclose brief
information regarding Mechanism pro-
cedures. It has been transferred to Sec-
tion 703.2(c) primarily in response to
adverse comments received on the rec-
ord regarding § 703.5(b) discussed in de-
tail, infra.

Proposed § 703.5(b) originally required
that:

(b) Upon notification of a dispute, the
Mechanism shall immediately inform both
the warrantor and the consumer of recelpt
of the dispute, and shall promptly supply
the consumer with a description of the pro-
cedures and time limits adhered to by the
Mechanism,

The Final Rule provision 703.5(b) now
reads:

(b) Upon notification of a dispute, the
Mechanism shall immediately inform both
the warrantor and the consumer of receipt
of the dispute,

Under the final Rule, the burden of the
Mechanism is reduced at the time of re-
ceipt of a dispute, since the Mechanism
can now acknowledge rececipt of a dis-
pute, if it wishes, by dispatch of a post-
card, The postcard could refer consum-
ers to information regarding Mechanism
time limits, procedures and types of in-
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formation required from consumers
either in the written warranty or sep-
arate materials accompanying the
product. .

The provision Is a reasonable attempt
to reduce administrative burdens on the
Mechanism. Reducing such burdens
would act to decrease costs thus posing
an added incentive to warrantors to in-
corporate Mechanisms, Proposed pro-
visions 703.2(c) (2), (3) and (4) have
been incorporated into the final Rule
as Section 703.2(c), (2), (4) and (6).

These subparagraphs appear to be a
reasonable means for consumer to gain
easy access to the Mechanism by the
use of simplified procedures. Moreover,
no adverse comment was addressed to
these provisions on the Record. The ad-
dition of provision 703.2(¢) (3) will give
consumers additional information need-
ed at the time of warranty disputes and
will also eliminate a potentially costly
notification step by the Mechanism.

b. Consumer Awareness. Paragraphs
(cd and (d), providin: easy access to
the Mechanism and simplified proce-
dures for flling complaints, are designed
to ensure that the consumer will be
aware of the existence of the Mecha-
nism at the time when that information
is important—at the time a warranty
dispute arises. Paragraph (d) requires
that:

(d) The warrantor shall take steps rea-
sonably calculated to make consumers
aware of the Mechanlsm’s existence at the
time consumers experience warranty dis-
putes,

Both paragraphs reflect concern ex-
pressed in the Senate Report which
stressed that Mechanisms will be useful
only if their existence is known.”
Although under the proposed Rule
brief information regarding the existence
of the Mechanism must be included on
the face of the written warranty, studies
on consumer complaint registration pat-
terns and interviews with consumer af-
fairs professionals indicated that more
information is necessary so that con-
sumers have information regarding
Mechanism at points where they are
likely to turn when a warranty ecomplaint
surfaces. Providing consumers with prod-
uct use and instruction materials is a
common Industry practice.” The Staff
Report indicated that a number of con-
sumer affairs professionals have noted
consumer tendencies to avoid reading
use and instruction materials until a
complaint arises.® While consumers

might misplace a warranty or fail to con-
sult it at the time of experiencing a prod-
uct malfunction or defect, a larger nums-
ber of consumers would be more likely
to consult use and instructions materials
in an effort to remedy the malfunction
or determine the procedure for contact~
ing the retailer or warrantor to remedy
malfunctions or defects.

Thus, placing more detailed informa-
tion regarding the Mechanism at a lo-

%R 1-2-3, 1183, Senate Report,
@ R1-2-3, 048, Stafl Report.
wId,
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"cation where consumers woul& be likely

to turn in case of a product malfunction

or defect would serve as a valuable guide -

to consumers on procedures to follow for.
remedying such complaints. Reference
to the location of moré€-ddtalled infor-
mation on the face of the written war-
ranty serves t0 assure consumer access
at the time of complaints. Consumers are
thus provided with both brief and more
detailed Information at two points where
they are likely to turn when a warranty
problem surfaces.

The importance of consumer aware-
nes of the Mechanism was stressed in
comments received on the record.
Christopher Wheeler, from the Center
for the Study of Responsive Law, testified
to the need for Mechanism visibility and
expressed doubt that the proposed Rule
provisions would accomplish this pur-
pose.” David Swankin, National Consum-
ers League, stressed the importance of
consumer awareness as a way to improve
the general quality of dispute handling.

Few comments were received on the
record concerning provisions of Para-
graph 703.2(¢c) designed to ensure con-
sumer access to the Mechanism at the
time warranty disputes occur. Comments
supported placing information recquired
by Paragraph (¢) in the written war-
ranty or in an operations manual as both
reasonable and desirable.”

The Commission has thus concluded
that provisions of Paragraph (c) de-
signed to ensure consumer awareness of
the Mechanism at the time warranty
disputes arise should be promulgated as
proposed.

More extensive comments were re-
ceived on the record concerning proposed
Paragraph (d). The provision has been
modified to require a warrantor to take

“R 1-6, p. §7, Center for the Study of
Responsive Law, Beptember 18, 1876. The
Center noted that: Like a tree falling in
the forest, if consumers do not know ahout
this mechanism, it never exists”,

g
o ﬁ
43

i

by

/
j

v See eg., TR 225-226, Guenther Baum-’

gart, AHAM, who noted that MACAPs
*. . . [e]xperience has been that the most
effective method is the appearance of the
name and address of the panel in the in-
struction book. All the previous publicity,
including a Johnny Carson Show plug one
night and many consumer columnists—does
not have nearly the effect from what I have
observed from the simple information {n the
Instruction book.” See also, R 1--8, 99, Char-
lotte Pownell, Long Beach, California De-
partment of Consumer Affairs noted that:
“A number of our consumers have been
introduced to various arbitration mechan-
isms of industry (CRICAP, MACAP, Carpet
Institute) through the mediation efforts of
our agency. Our experience has been that,
prior to being apprised of such mechanisms
through our agency, our consumers, at least,
has no knowledge of their existence. ., ..
The most logical method of disclosing an

arbitration mechanism prior to the sale of .

a consumer product would be on the prod-
uct packaging and In the operating manual
of the product.” Bee also: R 1-8, 86, National
Consumer Law Center. But, see, R 1-4-1, 604,
AHAM (urged deletion of that provision of
former provision § 703.2(c) (3) providing for
a disclosure of time limits adhered to by the
Mechanism. AHAM found time limits for
Mechanism decislons generally undesirable).
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reasonable steps to make consumers
aware of its Mechanism. Reasons for the
modification are discussed infra in this
section. The proposed provision would
have required warrantors to provide to
sellers and service centers the more de-
*ailed Information regarding the Mecha-
nisms required by Paragraph (¢). Addi-
tionally, warrantors would have been
required to take steps reasonably calcu-
lated to ensure that this information was
provided to consumers requesting such
information or registering warranty dis-
putes. The provision was originally pro-
posed in response to studies which showed
that most consumers commence regis-
tration of & warranty or non-warranty
complaint by what consumer affairs pro-
fessionals term, “banging on the

" counter” of the warrantor’s retailer or

v

service center.® Proposed Paragraph (d)
therefore required more detailed infor-
mation to be provided at those places
where warrantor’s products are sold and
serviced. In order to ensure that retallers
and service centers provided the infor-
mation to consumers requesting it or
registering a warranty complaint, a re-
quirement that a warrantor was required
to take those reasonable steps calculated
to ensure that such information would
be distributed to such consumers was
included. While it may have been difficult
for a warrantor to police all retailers and
service centers to ensure that such in-
formation was properly distributed, the
warrantor was required to offer incen-
tives to retailers and service centers that
would maximize the possibility that such
information would be duly distributed,

Suggestions that warrantors be re-
quired to engage in media advertising to
publicize the existence of Mechanisms
were rejected, because substantial costs
involved might discourage warrantors
from sponsoring Mechanisms, thereby
frustrating Congressional Intent.® The
requirements in Paragraphs (¢) and (d)
were designed to work together to reach
most consumers at the time when they
most needed access to the Mechanism
without placing an unreasonable finan-
cial burden on the Mechanism.

‘While the provisions of Paragraph (c)
evoked little criticism on the record, Par-
agraph (d) was criticized by warrantors
and consumer representatives alike. War-

rantors criticized the provision as both
unnecessary and unenforceable.*

The National Retall Merchants Asso-
clation (NRMA), found the provision to
be unnecessary. Retailers would provide

% See, R 1-2-8, 2258, Mason and Himes, An
Ezploratory Behavioural and Socio-Ecoromic
Profile of Consumer Action About Dissatis-
Jaction with Selected Household Appliances,
7 Journal of Consumer Affalra (1973). R 1-
2-3, 2963, 8teele, Fraud Dispute and the Con-
sumer—Responding to Consumer Come-
plaints, 123 U. Pa. L. Rev. (1875). R 1-2-3,
21868, Diamond, Ward and Faber, Consumer
Problems and Consumerism—An Analysis of
Calls to a Consumer Hot Line, Marketing
Solence Institute, December, 1974.

R 1~2-3, 960, Btaff Report.

® See, e.g., R 1-2-1, 81 (unfair to retatlers);
R 1-4-1, 47 (lack of warrantor control over
retallers).
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this information to consumers in the in-
terest of future goodwill whether or not
the warrantor required retailers to give
out such information.*

In contrast, consumer representatives
commented that the provision was not
stringent enough to fulfill its purpose of
making consumers aware of the Mecha-
nism’s existence at the time warranty
disputes occur.* A number of consumer
representatives suggested that stickers
should be attached to the product iisel?
as a way of informing consumers about
the Mechanism’s existence at the time
of warranty disputes.”

One group noted that signs should be
posted at retailers and service centers as
an additional way to inform consumers
of the avallability of the information.”
provisions for not requiring warrantors
Other groups criticized the proposed
to engage in media advertising—a
method they felt sure would resull in
consumer awareness of the Mechanism’s
existence.™

—————— it ’

«R 1-4-1, 82, See, also, R-1-3-8, 816. The
Chilcago Better Business Bureau commented
that: 703.2(d) is ... “very broad and unen-
forceable. It is our considered belief that this
should be left to self-regulatory efforts and
the Federal Trade Commission, where indi-~
cated. Responsible and capable warrantors
will view their settlement procedures as a
marketing factor and we will all benefit from
this approach.” Bul, see, TR 102-103, Dean
Determan, Vice President, Councll of Better
Business Bureaus, who commented on the
desirability, from CBER’s point of view, of
placing the burden to provide such informa-
tion on the retailer, However, Determan
noted the impossibllity of enforcing the pro-
vision.

But, see also, TR 170, Ray Afierbach, Na~
tional Associatlon of Kitchen Dealers who
commented that Section 703.2 {c) and (d)
were sufficient to ensure consumer awareness-

v See, e.9., R 1-8, 55, Center for the Study
of Responsive Law, September 16, 1975; R-1,
165, Wisconsin Governor's Council for Con-
sumer Affairs; TR 148, Shelby County Legal
Services.

But see, TR 128, MACAP, who emphatically
supported the proposed provision. The panel
chalirman commented that: “We contend
that there ought to be some responsibility
from the manufacturer to the dealer and
the servicer and that the manufacturer ought
to provide the people to whom he sells and
the people to whom he gives the authority
to deal as an alrthorized dealer.”

R 1--8, 158, Connecticut Citizen's Research
Group agreed with MACAP: “Particular stress
should be put on the responsibllity of large
diseount centers to make information con-
cerning warranties and dispute mechanlsms
readily avallable.”

% See, e.9., TR 151-152, Shelby County Le-
gal Services (cheaper for warrantors to pro-
vide stickers than providing the required in.
formation to retailers); R 1-8, 57-58, Center
for the Study to Responsive Law, suggested
that if the product were too small for a
sticker, the FTC could grant an exception.
But, see, R 1-8, 159, Brian Sulllvan comment-
ng for Connecticut Citizen Research Group,
Tound stickers to be unnecessary at this time.
(Warrantors will voluntarily take steps to
make Mechanism known).

R 1-68, 68, Center for the Study of Re-
sponsive Law,

% See, e.9., R 1-8, 147, Joseph F. Thomas,
Executive Director, Wisconsin Governor's
Counctl for Consumer Affalrs felt media ad-
vertising would create increased awareness of
the entire warranty system.

Christopher Wheeler, Center for the ¢
Study of Responsive Law, offered the
most detailed explanation for the neces- ., %
sity of media advertising.® Wheeler
stressed that advertising would be the
only certain way to ensure Mechanism
visibility.” He recommended that war-
rantors he required to engage in media’
advertising at a cost of at least 1 per-
cent of gross sales™ since companies
routinely spend up to 25 percent of their -
gross sales In product advertising.™
Wheeler found the proposed require-
ments too general to be enforced.™

Responding to warrantor and consum-
er criticism, the Commission has revised .
proposed provision 703.2(d) to require
warrantors to take steps reasonably cal-
culated to ensure consumer awareness of
the Mechanism at the time warranty dis-
putes occur. The change Is designed to
balance concerns expressed by industry
and consumer representatives on the
public record. First, it offers warrantors
flexibility lacking in the proposed pro-
vision. The CommIission is aware of gen-
eral testimony on the public record re-
garding differing warrantor distribution
and marketing methods. Some warran-
tors retain direct control over dealers or
service centers by means of franchise
agreements. This arrangement lends it-
self easily to provision of Mechanism in-
formation to retailers since the warran-
tor may require retailers to provide this
information by including the require-
ment as a part of a dealer/warrantor
agreement. Varying methods of warran-
tor control over product distribution and
marketing fall between complete control
over retailers and none at all. The oppo-
site end of the spectrum is reflected by
warrantors selling only to jobbers. Here,
the warrantor effectively maintains no
control over the final distribution of his
product. Thus, proposed provision 703.2
(d) may have been possible for some
warrantors to enforce but impossible for
others and would not ensure maximum
consumer awareness. .

Warrantors with complete control over
product distribution and marketing may
wish to provide information to retailers
for distribution to consumers; in con-
trast, a warrantor selling only to jobbers
may wish to engage in media advertising
to publicize the Mechanism’s existence,
From a public relations standpoint,

%R 1-8, 56-57, Center for the Study of
Responsive Law.

7w Id., Center for the Study of Responsive
Law stated: “Experience with MACAP in
some cities has shown that single broadcast
descriptions of MACAP produce sudden and
direct dispute referrals in large numbers.
The Maryland State Home Improvement
Commission discovered that media publicity
of thelr existence and their action against a
particular business led to a huge infiux of
complaints against that business.”

7 1d. at 57. .

= Id. CSRL, Wheeler gave the Center's rea-~
soning: . . . if companies can routinely
spend up to 25% of the gross sales In ad-
vertising the merits of their products, they
can afford to spend 1 percent telling the con-
sumer what to do should something go
wrong with their product.”

s 1d. at 58,
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some wanantors may want to publlcize
a Mechanism more than others. While
some warrantors may elect to engage in
widespread media advertising; others,
because of budgetary considerations, may
wish to utilize alternate avenues to create
awareness. Salesmen may wish to pro-
vide point of sale material by means of
posters or signs. Some warrantors may
wish to use product stickers. Others may
wish to publicize a Mechanism by partic-
ipating in T.V. “talk” shows or providing
materials for use by consumer column-
ists.

The new provision effectively deals
with consumer representatives’ criticism
that provision of Mechanism materials
to retailers would not sufficiently ensure
consumer awareness. Many different ave-
nues can now be utilized to ensure the
level of awareness desired by these repre-
sentatives. Criticism that the provision
1s unenforceable Is addressed by a new
provision under § 703.7(b) (1) which re-
quires an impartial auditor to evaluate
annually warrantors’ efforts to make
consumers aware of the Mechanism’s ex-
istence. Warrantors incorporating a
Mechanism will realize that to comply
with the Rule they must publicize the
Mechanism’s existence and will be ac-
countable annually for such efforts. Au-
dit reports indicating a lack of reason-
able efforts by the warrantor would pro-
vide the Commission with a means to en-
force compliance with the Rule.

Thus, by offering warrantors flexible
means of complying with provision
703.2¢(d) and permitting warrantors to
engage in a variety of means to publicize
the Mechanism’s existence, the Commis-
sion has concluded that provision
703.2(d) creates a reasonable balance
between warrantor and consumeyr” in-
terests. Oblections to the unenforceabil-
ity of the provision have been dealt with
by the addition of an audit provision
which will provide the Commission with
information as to compliance or non-
compliance. See, §703.7(b) (1), infra.
Warrantors will be able to balance cost
and public relations considerations while
adhering to a general requirement that
will result In consumer awareness of the
Mechanism.

REDRESS AVAILABLE DIRECTLY FROM THE
‘WARRANTOR

Nothing contained In paragraphs (b), (c)
or (d) of this section shall limit the war-
rantor’'s option to encourage consumers to
seek redress directly from the warrantor as
long as the warrantor does not expressly re-
quire consumers to seek redress directly from
the warrantor. The warrantor shall proceed
fairly and expeditiously to attempt to resolve
all disputes submitted directly to the war-
rantor,

This provision has been modified to
preserve g warrantor’s option to encour-
age consumers to seek redress directly
from the warrantor so long as he/she
does not erpressly require consumers to
seek redress directly from the warrantor.
‘The provision retains optional direct
access to the Mechanism for consumers
at any time during, prior to or after a
warrantor’s handling of the complaint.

The original provision read:
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Nothing contained in paragraphs (b) (c¢)
or (d) of this section shall limit the war-
rantor’s option to encourage consumers to
seek redress directly from the warrantor; but
the warrantor shall clearly and conspicuously
disclose that access to the Mechanlsm 13
available without restriction at a consumers
option. The warrantor shall proceed fairly
and- expeditiously to attempt to resolve all
disputes submitted directly to the warrantor.

The Staff Report noted the reaséning
of the original provision:

Some warrantors may wish to minimize
Mechanism costs by promptly handling dis-
putes at the retall or corporate level to avoid
referrals to the Mechanism., The proposed
provision is not intenaed to.discourage nor
burden current legitimate attempts of war-
rantors to settle disputed complaints,

Some warrantors have internal complaint
handling processes which require consumers
to go through various levels during the
course of settlement. For example, automo-
bile warrantors sometimes ask consumers to
go first to a dealer, then to a factory or re-
gional representative, and then resort to the
home office of the warrantor. It is possible
that some number of consumers may. elect
to use a warrantor’s process only to discover
that the process involves shuttling back and
forth between different corporate levels, An
example of this i3 contained in a letter from
a consumer to the FTC which describes
thirty separate wunsuccessful attempts to
remedy a warranted auto transmission de-
fect. The Proposed Rule requires the dis-
closure to the consumer that access to the
Mechanism is available at any time at a con-
sumer’s option.

In order to prevent some consumers from
electing in good faith to undergo a warran-
tor dispute settlement process which delays
and frustrates rather than expedtites dispute
settlement, the proposed Rule included a
general requirement that warrantor com-
plaint handling mechanisms operate falrly
and expeditiously. As indicated earlier this
did not set a new standard, but merely in-
corporates the existing standard under Sec-
tion &(a) of the FTC Act.™

The above provision engendered exten-
sive favorable and unfavorable comment
on the public record. In response to such
comments, discussed infra in this Sec-
tion, the Commission has eliminated the
provision requiring warrantors to clearly
and conspicuously disclose that direct ac-
cess to the Mechanism is always avail-
able at the consumer’s option. However,
the Commission has added a provision
that would prohibit a warrantor from ex-
pressly providing that a consumer seek
redress directly from a warrantor before
proceeding to the Mechanism.

It should be noted that the reasoning
behind the provision remains unchanged.
The provision has been modified in light
of the Act’s purpose to encourage war-
rantors to adopt Mechanisms so that con-
sumer warranty disputes can be settled
fairly and expeditiously. Comments from
industry representatives discussed below
strongly Indicated that warrantor inter-
pretations of the proposed provision
would dissuade warrantors from incor-
porating Mechanisms. Consumers would
have experienced no benefits from a rule
that created no Mechanisms for the set-
tlement of warranty disputes. However,
our original concerns over the possibility
of consumer frustration and drop-out

'R 1-2-3, Staff Report

60199

from internal warrantor complaint han—
dling procedures are reflected by the
maintenance of the provision allowing,
consumers direct access to the Mecha-
nism at any stage of the complaint pro-
cedure.

(a) Industry Comment Regarding Di-
rect Access. Industry representatives
stressed that adoption of the proposed
provision would discourage warrantors
from incorporating Mechanisms.™

Many warrantors cited their present
internal complaint handling procedures
with pride.” Comments were received in-
dicating that direct consumer access
would result in atrophy of present war-
rantor complaint handling procedures
and destroy desirable buyer-seller rela-
tionships.” A number of industry repre-
sentatives requested that consumer use
of internal complaint handling proce-
dures be required before contact of the
Mechanism.”™ Some warrantors and con-
sumer representatives noted the desir-
ability of encouraging direct buyer/seller -
contact.” A number of comments indi-
cated that consumers already resort to
the retailer/warrantor and would con-
tinue to do so in spite of the proposed
Rule provision.* One comment noted

5 See, e.g., TR 79, Dean Determan, Counct] ~
of.Better Business; R 1-3-1, 247, J C. Penney
& Co.; TR 1245, Walker Manufacturing Co;
TR 1752, General Electric; TR 2057, Singer
Sewing Machine; TR 1210, Whirlpool Cor-
poration; TR 609, Southern Furniture Mann-
facturers Association.

“ See, eg, TR 1772, General Electric, TR
1246, Walker Manufacturing Co.; TR 2474,
Woolworth Company; TR 1216, Whirlpool
Corporation; TR 2058, Singer Sewing Machine
Corporation: R 1-3-2, 687, Bullock's, North-
ern California.

7 See, e.g.. R 1-3-2, 887, Bullock’'s, North-
ern California; R 1-3-3, 815, Chicago. Better
Business Bureau .

™ See, e.g., R 1-3-2, 422, Armstrong Cork
Co.; R 1-3-2, 433, Defries and Fiske, Chicago,
Illinois; TR 610, Southern Furniture Manu-
facturer’s Assoclation; R 1-3-3, 962, Whirl-
pool Corporation; R 1-3-1, 247, J. C Penney
& Co.

W See, e.g., TR 1408, Schwinn Bicycle Cor-
poration; TR 80-81, Council of Better Bust-
ness Bureaus; TR 126, MACAP; TR 1314,
Indianapolis, Indiana Better Business Bu-
reau; R 1-6, 87, National Consumers League,
TR 2056-2067, Singer Sewing Machine; R
1-3-1, 254, Giant Foods Corporation; TR
2151, Kit Manufacturing Company; TR 82,
Council of Better Business Bureaus; TR 2197,
Orange County, California, Office of Con-
sumer Affairs; TR 2041, Herschel Elkins, Dep-
uty Attorney General, State of California;
TR 2137, “Consumer Newsletter”,

“ See, .9, TR 2008, Legal Ald Foundation,
Long Beach, California; TR 843-844, Profes-
sor Donald P. Rothschild, “Consumer Help",
George Washington University, Washington,
D C.; TR 1478, American Arbitration Associa-
tion; R 1-4-1, 621, MACAP (indicated that
out of 192 complaints recelved by MACAP
during the week of SBeptember 22, 1975, 110
were referred to manufacturers, However, the
comment did not indicate which consumers
submitting complaints had already con-
tacted the retailer); TR 96, Councl] of Better
Business Bureaus (Vice President Determan
indicated that 50% of those contacting the
BBB, had already contacted the business);
TR 2429, John Pound, San Francisco Con-
sumer Action, testified that around 10 to 20
of consumers contacting his group had falled
to contact the retaller/seller.

:E‘.i
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that such contacts are in the best in-
terest of warrantors, retailers and sellers
since the strongest impetus for redress of
disputes stems from the good-will of both
warrantors and retailers.™ Consumer
representatives noted that some con-
sumers may have valid reasons for not
contacting 8 retafler or warrantor upon
experiencing a dispute.™

A common reason cited by consumer
representatives fearing an express re-~
quirement that consumers resort first to
in-house procedures was that consumers
might be shuttled back and forth be-
tween different corporate levels.® Com-

3.

2 TR, 1647, ‘Professor Lawrence Feldman,
University of Illinols, Chicago.

o See, e.g., TR 88, Cathleen O'Rellly, Con-
sumer Pederation of America, commented
that some consumers may have had par-
ticulerly frustrating prior experiences with a
warrantor or seller and do not wish to repeat
a meaningless process; TR 844, Professor Don-
ald P. Rothschild, “Consumer Help”, George
Washington University, Washington, DC,,
commented that some consumers may be
hostile or embarrassed. Rothachild noted that
some consumers are naturally hostile after
discovering that a warrantied product is de-
fective, Some consumers are unable to ad-
vocate their dispute. Rothschild gave senlor
citizens as an example of those easily
frustrated and discouraged by attempts to
remedy disputes through internal warrantor
procedures; See, also, TR 1804, Consumer
Fraud Division, Cook County State Attorney
General’s Office, Chicago, Illinols,

s R 1-3, 70, Center for the Study of Respon-
stve Law, Christopher Wheeler noted that
“run-arounds” by warrantors may not be a
redult of conscious policy, stating that:

“It is fundamental to understand that a
perceived “run-around” is not always the
result of consclous policy. Rather in a generic
sense, 1t 18 the result of the franchiser-fran-
chigee or manufacturer-dealer relationships
which have come to dominate our market
structure. Inherent in these relationships s
the 1ssue pf accountability. Where the buck
finglly stops becomes a central, dominating
question. Thus with even the best of com-
plaint-handling intentions, sellers on occa-~
sion must send the consumer elsewhere in
the corporate structure to get a decislon on
his claim.”

TR 696, -Cleveland Citizens Actlon Group;
TR 937, Board of Freeholders of New Jersey;
R 1-4-1, 505, AHAM (consumers would not
undergo shuttling if they contacted MACAP).
See, also, The record reflects comments from
consumer representatives and consumers
noting the occurrence of the shuttling
process:

R 1-8, 101, Long Beach Department of Con-
sumer Affairs (consumer with a defective
dryer whose vain attempts to remedy the de-
fect 1asted over a year); TR 1805-1815, Rone
ald Rodriguez, a consumer who testified
regarding lengthy attempts to remedy auto
tire defects; TR 1910-11, Governor’s Con-
sumer Advocate’s Office, State of Illinoils.
(auto dealer withholding warranty service
from an uninformed Spanish speaking cone-
sumer); TR 1313-1326, John Czarnecki, a
consumer commented that his attempts over
a six month perlod at various corporate levels
to remedy & water leak in a new Plymouth
Duster had been unsuccessful; R 1-5, 185-86,
Joseph R. Holzum, a consumer who testified
regarding vain attempts to correct defects in
4 electric stoves over 5 years; R 1-6, 237, Ray
Lindsey, Guadalajara, Mexico, a consumer
who recounted unsuccessful efforts with hig
Ford dealer and factory representatives to
correct front grill and window proilems.

! S
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ments indicated that consumers, frus-
trated and discouraged by this shuttling
process, sometimes drop their complaints,
thus leaving some disputes unsolved.*

(¢) Alternatives Available Without
Requiring Consumers To Directly Con-
tact A Warrantor/Retailer. Some com-
ments suggested that alternative means
were available to balance the desire of
warrantors to utilize internal complaint
handling procedures thus minimizing
costs and still guard against consumers
dropping out of the complaint handling
process.*

Two comments suggested that the
Commission promulgate rules for war-
rantor internal complaint-handling pro-
cedures.® Other comments indicated that
the proposed provision did not bar war-
rantors from encouraging consumers to
use internal complaint handling proce-
dures before resorting to the Mechanism,
noting that contacting the warrantor/
seller is a natural tendency of consum-
ers.” Consumer representatives com-

% See, e.g.,, R 1-6, 71, Christopher Wheeler,
Center for the Study of Responsive Law,
noted that: “. .. consumers will drop out in
rapld numbers as they find they are forced
to proceed through one corporate layer after
another. If the “run-around” is an inherent
structural by-product of our present corpo-
rate structure, public policy should not ex-
acerbate it. Public policy should bypass 1t”;
R 1-8, 165, Governor's Councll for Consumer
Aflairs, State of Wisconsin which noted that:
“Granted, many consumers are Very per-
sistent, but our experience has been that it
does not take many obstacles to discourage
the consumer in pursuing a complaint , , .
Some drop the complaints if they face the
prospect of a long, involved dispute settle-
ment procedure; others contact a govern-
ment or independent consumer agency to in-
tervene on their behalf, others do nothing;"”
Tr 852-853, Professor Donald P. Rothschild,
George Washington University, Washington,
D.C., “Consumer Help" who comnmented that
even with extensive follow-up procedures,
9% of the 3800 consumers who complained
to the Center in the past year dropped out
with disputes unresolved. Rothschild noted
that this was a very low figure, Rothschild
noted that elderly persons are especially prone
to dropping a complaint; R 1-4, 621, MACAP
(The panel followed up on 107 referrals they
had made to manufacturers in June, 1875.
Only thirty-nine consumers responded to the
Panel's request for information regarding
the disposition of their gomplaint. Of those
responding, 87% or 3 out of the 39, had made
no attempts to contact the warrantor). See,
also: TR 96, Council of Better Business Bu-
reaus (Consumers can become discouraged 1f
they contact the wrong person).

% See, e g., TR 1303, Indianapolis, Indiana,
Better Business Bureau Director Ray Dear-
ing suggested that the warrantor should no-
tify its customer in writing stating the reason
for the rejection. That same written notifica-
tlon could advise the customer that he can
appeal the decislon and set forth the steps
necessary to initiate such appeal.

® See, eg., R 1-8, 91, Natlonal Consumers
League; TR 112, Council of Better Business
Bureaus.

But, see, TR 243-244, Center for the Study
of Responsive Law, (supported the provision
and disfavored the Commission’s creation of
a tlered system).

& See, ¢ g., TR 843844, Professor Donald P.
Rothschild, *Consumer Help', George Wash-
ington Unliversity, Washington, D.C, (as a
practical matter, consumers will always have

mented that if the Mechanism received
complaints from consumers who had not
first contacted a retailer or a warrantor,
nothing in the proposed Rule would pre~
vent the Mechanism from referring such
complaints to the warrantor for resolu-
tion.* By keeping track of complaints
referred to a warrantor, the Mechanism
would thus minimize consumer drop-
out.” Administrative costs, including staff
time and recordkeeping, result from
monitoring such complaints.

However, such costs could be balanced
against the desirability of minimizing
consumer drop-out.”

CONCLUSION

In response to comments received on
the public record regarding provision
703.2(d) requiring the warrantor to
clearly and conspicuously disclose that
direct access to the Mechanism is always
a consumer option, the Commission has
modifled the provision. Warrantors need
not disclose clearly and conspicuously
that direct access is optional but may not
expressly require consumers to resort to
internal complaint handling procedures,
Objections by warrantors that the pro-
posed disclosure would destroy present
complaint handling procedures, over-
burden the Mechanism, and result in
added costs to warrantors and consum-
ers, have been met by omitting the neces-
sity for warrantors to clearly and con-

to use in-house procedures); TR 34, Con-
sumer Federation of America suggested what
it considered to be a non-threatening dis-
closure method to be used if in-house pro-
cedures were optlonal:

*The law requires us to inform you of your
right and the mechanism which will attempt
complaint mechanism described above in
paragraph such and such. We respect the
right and the mechanism which will attempt
to settle the dispute within 40 days. However,

-you may choose to first contact our own com-

plaint department which has settled 85 per-
cent of all complaints to the satisfaction of
the customer within seven days at no expense
to the customer, We encourage you to con-
tact us first because we want to satisfy you
in the fairest and fastest way possible.”

See, also, R 1-8, 51-62, Center for the Study
of Responsive Law

t~See, eg., TR 855, Professor Donald P,
Rothschild, “Consumer Help"”, George Wash.
ington University, Washington, D.C. (this
procedure would aild falr and expeditious
resolution of disputes); TR 708, Cleveland
Citizens Action Council, “. .. the warrantor is
Ifree to encourage them to go through their
own in-house procedure . .. [I]Jt probably
saves money...."” .

* See, eg., TR 851, Professor Donald P,
Rothschild, “Consumer Help”, George Wash-
ingtbn University, Washington, D.C. (the
University's “Consumer Help” program fol-
lows this procedure); TR 132, MACAP Panel
Member, John Rose testified that although
the Panel does not follow up on the com-
plaint, the consumer is placed on the proper
track.

wSee, eg., R 1-4-1, 622, Comment of
MACAP (107 savings In operating time by
not tracking complaints); TR 853, Professor
Donald Rothschild, “Consumer Help”, Georgs
Washington Unlversity, Washington, D.C,
(follow-up procedures initially created a coat -
burden on the ’Consumer Help” program but
he problemn soon disappeared); TR 98, Coun-
cil of Better Business Bureaus (costs would
not Increase by a significant amount).
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spicuously disclose the direct access op-
tion. As a result of the modification, war-

.rantors will thus be encouraged to in-
corporate Mechanisms as well as present-

. in-house complaint handling procedures.

With the establishment of these Mecha-
nisms, consumers will be able to have
warranty disputes settled fairly and ex-
peditiously. -

However, the Commission‘s initial pro-
vision allowing consumers direct access
to the Mechanism has been retained in
the final Rule. Strong consumer support
for this provision can be found in the
Record. Consumers may resort to the
Mechanism at any time, thus minimizing
the possibility that some consumers may
be shuttled back and forth within a cor-
porate structure and drop out with un-
resolved complaints. Possibilities of in-
creased complaints over-burdening the
Mechanism and increasing costs are
minimized by the Mechanism’s ability to
refer complaints to warrantors for set-
tlement while working within time con-
straints imposed by the Rule. Thus added
protection to consumers against dis-
‘couragement and drop-out has been pro-
vided. Moreover, warrantors are required
to handle disputes fairly and expedi-
tiously.

Thus, the Commission has concluded
that the modification of the Rule is rea-
sonable and necessary to ensure the bal-
ance of warrantor and consumer inter-
ests envisioned by Co.eress In the Act.
The provision as promulgated maximally
encourages warrantors to incorporate
Mechanisms while utilizing present in-
house complaint handling procedures
but ensures that consumers do not drop
out of a prolonged and complicated com-
plaint handling procedure that would
fall to settle warran’y disputes fairly
and expeditiously.

DISPUTES SUBMITTED DIRECTLY TO THE
WARRANTOR

{®) Whenever a dispute i submitted ai-
rectly to the warrantor, the warrantor shall,
within a reasonable time, decide whether,
a1d S0 what extent, it will satisty the con-
st.mer, and inform the consumer of its de-
cision. In its notiflcation to the consumer
of 1ts decision, the rarrantor shall include
the Inlormation required in §703.2 (b) and
{c).

Section 703.2(e) deals with the war-
rantor’s obligation to make a decision
rega-ding a warranty dispute submitted
directly to the warrantor within a rea-
sonable time and =wotify the consumer
of this decision. At the same time, the
warrantor would provide information
regarding the Mechanism required by
Section 703.2 (b) and (c). The provision
promulgated differs from the proposed
version. The change reflects comment
received on the record regarding the
proposed provision's potential burden-
someness, As a result, the Commission
has adopted an alternative frequently
proposed on the record. The alternative
provision reduces a warrantor’s bur-
dens to forward unresolved disputes to
the Mechanism. However, the new pro-
vision ensures that consumers will re-

ceive notice of a warrantor’s decision

RULES AND REGULATIONS

and necessary Information allowing
them to easily and quickly reglster their
complaints with the Mechanism.

Section 703.2¢(e) originally provided
that:

{e) Whenever the warrantor determines
that a dispute submitted directly to 1t can-
not be resolved to the consumer’s satisfac-
tion, the warrantor shall immediately re-
fer the dispute to the Mechanism, together
with any information which the Mechanism
may require for prompt resolution of
warranty disputes.

The Staff Report's reasoning for the
original provision requiring warrantors
to forward unresolved complaints to the
Mechanism was that since the Mecha-
nism served as the warrantor’s oppor-
tunity to cure, he should be obliged to
forward unresolved disputes to the Mech-~
anism. Materials received from war-
rantors regarding such disputes could
be used by the Mechanism to resolve
these disputes witiiin a shorter time,
thus reducing the Mechanism’s inves-
tigatory burden.” The provision en-
gendered lttle consumer comment.
MACAP favored the provision as a state-
ment of good intent by the warrantor.”
Industry comments on the provision
were generally unfavorable.” One indus-
try comment suggested that the provision
is burdensome since warrantors have no
clear way of determining whether con-
sumers are satisfied.*® The provision
could thus discouragc warrantors from
incorporating Mechanisms.* It was
noted that frivelous claims sometimes
arise and the necessity or‘ forwarding
such complaints could increase costs to
the Mechanism and warrantors.”

The alternative frequently suggested
and adopted in the final Rule was that
the warrantor should instead be obliged
to notify the consumer of his decision
in writing and provide information re-
garding Mechanism operations.” The
most persuasive testimony on the desir-
ability of this alternative was given by
Gerald Aksen of the American Arbitra-
tion Association (AAA). Aksen cited to
the AAA's experience with New York
State’s No-Fault Insurance Program.
The program’s uniform denial of claim
form is sent to consumers upon the in-
surance company’s decision to deny a
claim. Upon receipt of the company’s
written refusal, the consumer fills out
the simple form and mails it to the AAA

"R 1-2-8, 954.

"R 1-4-1, 385, MACAP; But, see, R 1-6,
143, New York City Office of Consumer Af-
feirs (opposed the original provision for
forwarding the dispute without first obtain-
ing th? consumer’s consent).

% By’ see, R 1-3-1, 290,- Unlon Carbide
Corporation (suggested that the phrase
“Immediately forward” be changed to
“promptly forward”’).

R 1-4-1, 506, AHAM; R 1-4-1, 48, NAFM.

» R 1-3-1, 63-64, Mchasco.

wTR 1302, Indlanapolis, Indians Better
Business Bureau; R 14-1, 96, NEMA; TR
84-86, Council of Better Business Bureaus.

" TR 1302, Indianapolis, Indiana Better
Business Bureau; R 1-3-3, 188, Chicago, Illi~
nots Better Business Bureau; TR 85-86,
Council of Better Business Bureaus.
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to commence arbitration proceedings.™
Aksen suggested the written denial of a
warranty dispute would provide. the
Mechanism with a firm basis to begin
investigatory work on the dispute.®

‘While reducing burdens on the
Mechanism and warrantor which might
discourage establishment of Mecha-~
nisms, the modified provision provides
consumers with notice of the warrantor's
decision respecting a dispute and infor-
mation regarding the Mechanism. More-
over, written denial of a dispute will give
the Mechanism a starting point from
which to begin Investigation.

ADDITIONAL WARRANTOR DUTIES ° -~

{f) The warrantor shall: {1) respond tully.

and promptly to reasonable requests by the
Mechanism for information relating to dis-
putes,;

Paragraph (f) ensures a warrantor’s
good faith cooperation with the Mech-
anism he has elected to serve as his op-
portunity to cure. Since the Act speci~
fies that the Mechanism shall settle
warranty disputes fairly and expedi-
tiously, the warrantor must assist the
Mechanism in any reasonable ways that
would help the Mechanism comply with
the Rules. With the exception minor
changes in language in 703.2({), the pro-
vision has been adopted as proposed.

As proposed, paragraph 703.2(f) (1)
provided that the warrantor respond
fully and promptly to requests by the
Mechanism for information. In the
course of investigating and settling war-
ranty disputes, the Mechanism might re-
quire additional information from the
warrantor on various facets of the dis-
pute. Under the proposed Rule, the
Mechanism would have only 40 days from
receipt of the dispute to decide the dis-
pute. If a warrantor were to refuse to
provide information necessary for the
Mechanism’s decision, the Mechanism
could be delayed in settling a dispute and
thereby fail to comply with the proposed
Rule. Thus, good faith by the warrantor
implies full and complete cooperation to
requests made by the Mechanism for the
purpose of settling warranty disputes.
Minor changes have been effected in the
wording of the section in response to
comments received on the record. The
word “reasonable” has been added to re~

quests made by the Mechanisms to war-

rantors for information. Moreover, such
requests must be related to disputes. The
addition of these terms was suggested by
comments stating that the provision in
its original form might be burdensome
and discourage some warrantors from es-
tablishing Mechanisms., The Commis-
slon has concluded that changes in the
language of Section 703.2(f) (1) are rea-
sonable. The section now provides that
the warrantor respond to reasonable re~
quests by the Mechanism for information
relating to the dispute.

* TR 1482-1485, American Arbitration As-
soclation,

wId at 1485

™R 1-4-1, 48, NAFM; R 1-4-1, 82, NRMA
R 1-3-1, 290, Union Carbide Corporation;
But, see, R 1-4-1, 506, AHAM, (section un-
necessary).
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T 3 tification of acistion of
mﬁ’%a‘.@n‘mn&.ﬁomi iy segon on
the part of the warrantor; Lmniedidtely nétify

the Mechanism whether, and to what sxtent,
warrantor will abide by the decision;

This provision; has. been promulgated
as proposed. The Btaff-Report on the pro-
vision indicated thas: K

‘Fallure of the warrantor immediately to
notify the Mechanism whether and to what
extent- it will abide by,the Mevhanism’s de-
clsion would agaln show a lack gg good faith
by the warrantor in_ the Mechanism it has
electell as his right to cure. Under the pro-
ule, -the warrantor will have known

a Mechanism dacision, Under the pro-
ule, the Mechanism has 40 days to
o dispute, obtain a decisfon from &
as to whether the warrantor will
the decision, and notify’‘the con-
. his deolsion, Were the warrantor
otification of the Mechanism of his
the Mechanism, operating as war-
ght_to cure. would fall to comply
with thélproposed Rule. -

Fallure %0 notify the consumer of the war-
rantor's infended actions wouid further delay
consumers: from seeking legal remedies
created under Title I of the Act since pas-

b
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dy-potified the consumer of the war-
tor’s decision to perform. Thus, sssured
the Mechanism that the warrantor would
lorm, the consumer would have delayed

g legal redress created under Title 1
f the Act. Fallure of the warrantor to per-
rm agreed-to obligations would mean that
anty disputes were not, in fact, settled

1pith on the part of the warrantot, =

Only two comments were received on
e propopal, Virginia Knauer, Office of

mmission require a warrantor to state
the warranty to what extent he/she
to abide by Mechanism deci-

'ﬁ'he Commission promulgates Section
3.2(1) (3) as proposed and has deter-
ed from the Record that the provi-
sion requiring warrantors to perform
]obf;lgations incurred as a result of incor<
porating a Mechanism is reasonable.

GOOD 'FAITH REQUIREMENT

+  {g) {The warrantar shall act in good faith
/in detérmining whether, and to what extent,

- Sions i

. sage of the 40 days ends warrantor’s right to. ; 1t'will ablde by a Mechanism decision.

cure. Since the consumer has made s decl-
sion or been requiréd to, forebear sult in
order to afford the warrantor a right to cure,
further delays from the Mechanism because
of warrantor failure to reply would be un<’
reasonable. 1 '

~—~The provision engendeéred few com-

-

ments on the public recard.” The provi-
slon appears necessary to ensure the
Mechanism's ability to comply with the
Rule. Moreover, the Commission has con-
cluded that since warrantors have elected
to Incorporaté Mechanisms, 1t is reason-
able to require warrantors to aid the
compliance of their duly-incorporated
Mechanisms by immediate notification as
to a warrantor’s decision to-accept or re-
iect a Mechanism decisfon. ) ;
¢f)(3) perform any obligations it, has
agreed to. - . ;
Paragraph (£)(3) bf the Rule is/ pro-
mulgated as proposed. The provision
would require warrantors to perform any
obligations agréed to. The warrantor is
not bound to abide by the dectsions of

“The Mechanism even though he,Jha.s in-

corporated the Mechanism into tpe terms

of the written warranty. ! .
The rationale for the provisiop was in-

digated in the Staff Report: | *

. While the warrantor may -decide not to

- abide by some of the decisions jof its duly

zzely"

/

inc: rated Mechanism, upon {ts notifica-
tion by the Machaniam and nt to per-
form, falrness requires that the warrantor

be bound te perform such agréed-to obliga-
tions./ / ,

At ﬁhe time of notification, the warrantor
war Tree to declde to abide/or not to abide
by he decision of the Mechgnism. The Mech-

anipm, compelled by the /Rule to decide » -

warranty dispute within 40 days, must have
J A —

' R-1-2-3, 9658-867, Sfaff Report,

va See, e.g. R 1-4-1,/48, NAFM (“immedi-
unnecessarily /harsh); R 1-3-1, 290
Union Carbide (“prnomptly” not “immedi-
ately”); R 1-4-1, 506, AHAM {(provision un-
necessary).
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_Paragraph 703.2(g) imposes a general
good faith requirement on wakrantors
withfregard to determinations to abide

by Mechanism decisions. It has been pro-
mulgated as proposed. The rationale for
the provision was indicated in the Staff
Report: ’

Warrantors can choose whether or not to
incorporate a Mechan into the terms of
a writter warranty as their opportunity to
cure. Additionally, they may choose one of a
number bf different types of Mechanisms
which suit their particular commercial needs
end compleint handling patterns. Warran-
tor's incdrporation of & particular Mech-
anism indicates that he, in good faith, con-
sidered that the particular Mechanism
chosen woﬁld tairly and expeditiously settled
warranty Qisputes involving his firm. Thus,
since the warrantor has made a conscious
cholce to thcorperate a particular Mechanism
into the of his written warranty, he
should act|{in good faith toward such a Meche
-anism and| agree to ablde by a substantial
number of it decisions.

While the consumer is delayed from seek-

ing legal rembdies created under Title I of the

Act beca of mandatory utilization of the
Mechanism, |the warrantor has had the op-
poitunity decide both whether or not
to incorpor a Mechanism and to choose
anidng & varlety of Mechanisms, ,

A warrantor’s’ fallure to act in good falth
toward his chogen Mechanism would bar the
Mechanism from;e_ignng warranty disputes
falrly and expeditiotisly and serve only to
delay and trate consumers from seeking
Tegal remedies, thus contravening the bnsic
purpose of thejAct.'®

]

e R 1-2-3, 957-958, Staff Report -

1% TR 16, Virginia Enauer, Office of Con-
sumer Affairs, . But, see, R 1-4-1, 508,
AHAM (provisidn unnecessary). hd

=R 1-2-3, 958-950, A number of existing
third-party complaint Yandling mechanisms
cite a high rate lof compliance by warrantors.
C that no auto dealer has ever

nearly 86% of decisiohs are
complied with By warrantors. FICAP states
that manufactuters generdlly go along with
thelr decistons 5

& K

1 3

\
|

onsumer Affairs, HEW, asked that the -

“(10%
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Comments received on'the record re-’
garding the provision were In-
dustry representatives indjcated resist-
ance to imposing a/good faith require-

. Iment on warrantors but.not consumers."

Two industry representativeés indicated
that the requirements was superfiuous,”

“and noted that good faith would always

depend uri the goodwill of the warran-
tor.™ Two comments indicated that the
provision as proposed s incorrectly
to imply that decisions of -the Mechanism
were binding on the warrantor.!® -One
comment suggested that the Rule include
& prima facle “good faith” defense for
warrantors in FTC or possible court
actions.**

Consumer representatives commented
that the provision as written was too
general to permit effective enforcement.™
One, comment suggested that in deter-
mining damages, & court be allowed to
consider the fact that the warrantor had
failed to abide by a decision he/she had
agreed t0.”™* One consumer representative
suggested that a warrantor be obliged to
abide by 85%of all decisions made by
the Mechanism ™’ However, ajiother con-
sumer representative noted that consum-_
ers may submit groundless complsints.

Comments recelved on the record re-
garding Section 703.2(g) have led the

Commissfon to conclude that the provi- -

sion fairly balances consumer and war-
rantor interests and is therefore promul-
gated as proposed, Since.the warrantor
has incorporated a Mechanism which de-
lays consumers from seeking available

legal remedies, it should be obliged to-

abide in good faith hy decisions made by
its incorporated Mechanism. However, a
general “good falth” requirement rather
than a percentage figure allows the war-
rantor not to comply with an occasfonal
invalid decisibn. The decision to refrain

from setting a percentage requirement .

connotes a reluctance to establish a fig-
ure that, might encourage & minimum.
standard. Valid disputes might be re-
jected by some warrantors as exceeding
the number réquired by . percentage
figures. Some warrantors myay wish to°
commit themselves to ahjding by 100%
of Mechanism decisions. Thg Rule does
not preclude this desirable possibility,
Moreover, no workable alternatives were
suggested on the record that would meet
consumer criticisms regarding generality
yet ensure that a percentage figure
would not become a fixed minimum.
Consumer interests are preserved. by
the *‘good faith” requirement of acqui-

14 See, e.g., R 1-3-2, 379, Alcan Building
Products; R 1~4-1, 96-97, NEMA. .

7 See, e.9., R 1-4-1, 83, NRMA; R 1-4-1,
49, NAFM. ’

1“8 See, e.¢., TR 648, NRMA, . -

1 See, €.9., R 1-3-1, 63, Mohasco; B 1-3-1; °

578, Quarles & Brady, Milwaukee, Wisconsin.
{19 TR 353, Warranty Review Co
m See;~eg., TR 2525, San Franc

Committee on Consumer Rights; R 1

Center for the B of Responsive Law.
12 See, eg., 2528, Ban Francisco

Committee on Consumer Rights.
1R 1-8, §3, Center for the Study of Re

sponsive Law. : -
113 TR 2432, San Francisco Consumer

of the inquirles submitted to

are growundless). .

Y
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escence In decisions by warrantors. As
previously discussed, supra, at 77, con-
sumer criticisms as to enforceability were
not persuasive. Using audit reports to
gauge compliance, the Commission will
be able to proceed against warrantors
not acting in “good faith” by employing
the same methods used In dealing with
FTC Act Section 5(a) actions.

COMPLIANCE WITH OTHER MECHANISM
REQUIREMENTS

(h) The warrantor shall comply with any
reasonable requirements imposed by the
Mechanism to fairly and expeditiously resolve
warranty disputes. <

Paragraph (h) is a general require-
ment designed to enable the Mechanism
to require warrantors to comply with any
requirements imposed in the interest of
fair and expeditious resolution of war-
ranty disputes. Because of comments
received on the record, the word “reason-
able” has been added to those require-
ments which may be imposed by the
Mechanism on warrantors. The provision
was included to permit Mechanisms to
provide for the particular needs that will
arise with their establishment. Thus, the
requirement provides for the possihility
of miscellaneous housekeeping require-
ments or other needs of various Mecha-
nisms. Few comments were received on
the provision. One comment criticlzed
the provision’s openendedness and felt
it might discourage warrantor establish-
ment of Mechanisms since the Mecha-
nism was implicltly free to impose any
requirements on the warrantor.:* To
prevent the possibility of Mechanisms
imposing unreasonable requirements on
warrantors, the provision has been modi-
fied to require warrantors to comply with
reasonable requirements of the Mecha-
nism '

MINIMUM REQUIREMENTS OF THE
MECHANISM

. Minimum requirements for informal
dispute settlement Mechanisms are set

out in Sections 703.3-703.8. A warrantor

is prohibited by Section 703.2(a) from

incorporating a Mechanism into the

terms of a written warranty which does

not comply with these requirements. -
The Staff Report states:

Sectlons 703.3-703.8 are deslgned to per-
mit any form of Mechanism that can settle
disputes fairly and expeditiously. General
performance requirements are used whenever
possible; detalled procedural and other re-
quirements are only specified when neces-

either to ensure falr and expeditious
settlement of disputes or to allow the Com-
mission to fulfill enforcement responsi-
bilities.n®

Much comment was directed to the gen-
eral approach taken by the Commission
as well as to specific provisions.

3= soe, eg., TR 16, Virginia Knauer, Office
of"Consumer Affalrs, HEW; R 1-3-1, 290,
Unlon Carbide Corporation; R 1-4-1, 49,
NAPM; See also, R 1-4-1, 96, NEMA (sugges-
tion that the Mechanism be free to impose
additional requirements on consumers). But
see, R 1-4-1, 508, AHAM (opposed the re-~
quirement as superfiucus).

MR 1-2-8,9681, - -
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Comments were generally directed to
the issue of whether the proposed Rule
struck the appropriate balance between
“general performance requirements” and
“detailed procedural and other require-
ments.” One consumer group strongly
objected to many of the performance re-
quirements.™ Several other groups sup-
ported the balance of these require-
ments.™

On the other hand many warrantors
and industry groups protested that the
minimum requirements of the Mech.-
anism were far too complex and costly.™
In response to this criticism the Commis-
sion has made revisions in many of the
provisions to eliminate burdens not es-
sential to fair and expeditious settlement
of disputes.

A few industry groups suggested that
more flexibility should be built into the
Rule by means of a Commission certifi-
cation procedure which would be an
alternative to the requirements of Sec-
tions 703.3 through 703.8.** These com-
ments were unpersuasive. Maintaining
a required certification procedure for any
group desiring to be named as a Mecha-
nism complying with Part 703 would be
a great burden on the Commission. It
would also place an unnecessary burden
on prospective Mechanisms, since they
would no doubt be required to make
formal submissions of relevant proce-
dural and other documents to the Com-
mission. The Commission’s role is to set
out the minimum requirements for those
interested in offering §110 Mechanisms,
which it has done in Part 703. The Com-
mission, through its staff, has in the past
provided guidance for those bound by its
Rules, and it will continue to do so in the
future.

One final general suggestion was of-
fered by the National Consumers League,
which advocated that some of the spe-
cific provisions should be walved by the
Commission if necessary to allow a gov-
ernment agency to set up a complying
Mechanism.* Since the government

w R 1-8, 40-50, The Center for the Study
of Responsive Law 1n its prepared testimony
stated: . R

“One of the basic shortcomings of the pro-
posed Rules is thelr generality. In section
after section general goals have been sub-
stituted for clearly worded minimum stand-
ards. While such goals are thought to have
the ostensible benefit of encouraging flexi-
billty, they will have the unintended effect
of creating confusion, misunderstanding and
ultimately frustration for those who must
respond to the rules as well as for those who
must enforce them. Minimum standards,
therefore, are needed to establish at least a
baseline for performance.”

1 TR 2226, Long Beach Department of
Consumer Affairs; TR 242, San Francisco
Consumer Action.

wR 1-3-1, 73, Guren, Merritt, Sogg &
Cohen; R 1-3-1, 289, Unfon Carbide; R 1-3-1,
402, Zenith; R 1-3-1, 720, Massey-Ferguson;
R 1-3-1, 854, General Electric; R 1-3-1, 961,
963-64, Whirlpool; R 1-4-1, 31-32, GAMA;
R 1-4-1, 79, NRMA; R 1-4-1, 189, EIA/CEG;
R 1-4-1, 583, American Apparel Manufactur-
ers Association.

1 TR 87, CBBB; R 1-4-1, 35057, NAHB.

mR 1-6, 89-90, National Consumers
League.
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agencles which expressed a willingness
to be named as Mechanisms felt they
could easily comply with all of the re-
quirements,™ a waiver provision is not
included in the Rule. )

703.3 MECHANISM ORGANTZATION. FUNDING
AND STAFFING .

{a) Thé Mechanism shall be funded and
competently stdffed at a level sufficient to
ensure falr and expeditious resolution of
all disputes, and shall not charge consumers
any fee for use of the Mechanism.

This paragraph requires that the
Mechanism must have sufficient staff
and funds to perform all the functions
required by other sections of the Rule
within the prescribed time limits. The
staff must be competent to gather the
information necessary for a fair decision
in each dispute. Competence includes
knowing what information is necessary
in each dispute and being able to get
that information without placing undue
burdens on the consumer. Some Mech-~
anisms would require larger budgets
and & different staff composition than
others. For example, a Mechanism that
actively engaged in mediation might cost
more per dispute than a Mechanism that
limited itself to gathering facts and
deciding disputes. The higher costs of
the first Mechanism would be due not

only to the greater number of staff hours _

invested in each dispute but also to the
need to hire stafl persons who were
qualified to perform the mediation func-
tion fairly.

Only a few comments were directed to
the first portion of this paragraph.
MACAP and AHAM (a MACAP sponsor)
baoth praised the provision as written.
MACAP felt that it “would give us more
leverage with the sponsors in requesting
funds as the need arises.”’® AHAM
thought the rule was ‘‘admirable in its
setting forth goals in such a way as to
allow leeway in achieving the goals.” ™

Objections were received from NRMA
and NAFM that it would be impaossible
to determine beforehand the amount of
funds necessary to ensure falr and ex-
peditious resolution of disputes, so this
provision should be modified by a phrase
such as “reasonably calculated”™ The
provision as written would require war-
rantors to Initially fund the Mechanism
at a level estimated to be sufficient. If
it appeared at some later date that this
amount was inadequate, the warrantors
would have to Increase the funding. As
MACAP argued, Mechanisms need a
clause such as this to use for leverage
when requesting additional funds neces-
sary to their operation from warran-

tors.™ The weakening language sug--

gested by NAFM and NRMA would
greatly reduce this leverage and might
harm the Mechanism’s ability to handle

all cases fairly and expeditiously, There-

fore, the Rule was not changed.

12 TR 2187-2188, Orange County Office of
Consumer Affairs; TR 2225-2226, Long Bearh
Dept. of Consumer Affalrs,

MR 1-4-1, 887.

%R 1-4-1, 507.

™R 14-1,49; R 1-4-1,88. " -

MR 1-4-1,387, .
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The last clause of this paragraph pro-
hibits the Mechanism from charging
consumers any fee to use the Mechanism,
This provision is not expressly required
by the Agt, although Section 110 speaks

Congressional -pali
kwarrantors to_establish thformal dispute.
settlement procedures, which implies
that the funding of these procedures
should be on the warrantor. The Confer~
ence Report ' is silent on this peint. The
sole reference to this subject in the legis-
isltive history is found In the House Re-
port,™ which is relevant to interpreta.
\tion of Section 110 of the Act, because
“the conferees adopted the House version
'of Section 110. The-Bouse Report states:

-

/

S-AND REGULATIONS '

cbsts are the costs to which the language
of the House Report, quoted above, is

As thé Staff Report noted, existing in-

fo: dispute settlement mechanisms

it is the general consensus of these
that charging fees would discour-
age consumer use of Mechanisms,™ -
Numerous comments .were directed to
clause on fees. They were fairly
equally split between those who favored
allowing fees those who opposed it,
with warranors taking the former posi-
tion andiconsumers the latter. .
tors felt that the Mech-

you did charge.” *® This, ooupled with the
facts that the tor can compel the
consumer to use the Mechanism and
that Mechanism decisions are not legally

binding, mandéitesthat no fee be charged -
. to encourage suchas MACAP, FICAP, AUTOCAP, and to the CONSUMEr. ,,

BBB/do not charge fees to consumers,

* INDEPENRDENCE OP THE MECHANISM

(b) The waruntor and the sponsor of the
Mechanism (if other ‘than the warrantor)
mmtmulanplmcumytoenmemt
the Mechanism, and 'its members-and stafl,
arp sufficiently insulated from the w tor
and the sponsor, so that the declsions of the
members and the performance of the staff
are not influenced by either the warrahtor
or the sponsor. Necessary

ps shall include,
at & minimum, committ!

ds in advance,

Many
“The rules prescribed by the FPTC with anm shoﬂ;ld be allowed to charge a fee basing personuel decisions|solely on rherit,

respect to such informal dispute settle-
ment procedures must also prohibit sad-
dling the consumer with any costs which
would discourage use of
dure.” ™ This indicates a legislativé 11~
tent to prohibit placing burdens on the
consumer which would cause the eon-
sumer to either drop out of the proce-
dure or not enter the nrocedure all,
The Rule does t placing Some

costs dn consumers, The burden ‘is on the witnesses supported the idea of no fee to-”

consumer to initlally notify the Meéh-
anism of the dispute, and the consumer
must, under Section 703.5(c) provide the
information needed by the Mechanfim to
fairly resolve the dispute. Additionally,
under Section 703.5(¢c) the consumer

of $25 or less,”® which the Mechanism
would- have discretion to refund™ The
major purpose of the fee would appar-’

bringing irlvolou.s complaints to the

Mechanismy!* This idea was supported by
only one consumer witness,™ who also
felt that ch: g & fee might cnscgurage
some frivolous\complaints.

On the other hand, other consumer _

consumers.”™ Some asserted that a fee
would deter co er use of the Mech+
anism,* and some further felt that a feé’
would be unfair since the warrantor has
the ability to force the consumer 1o use
the Mechanism before pursuing certain

and not assigning confl

sponsor duties to Mecha:

w&rrantor ér

This paragraph statef the general re- .

the proce- ently be to discourage consumers from guirement that the Mechanism must be

organized so as to avoid the possibility
that the decislons of the members or the
actions of the staff (elg.; information
gathering, mediation) could be controlled
or infitenced by the warrantor
SpONsor.

Two industry groups eriticized the gen-
eral approach taken‘by the first sentence
of this paragraph. Both the National As-
socistion of Furniture Msanufacturers
(N and NRMA suggested ‘deleting

this p:
 This is the only portion of

necessary
must bear the cost of developing and sub-_ other remedies.”™ Finally, the American the Rule dealing with staff performance
mitting any rebuttal evidence: This  Arbitration Association which currently Since competence of staff is critical to

might include the cos{ of consulting ex-
perts, taking photographs, getting state-’
ments from withesses, and copying doc-
uments. Also, if thé consumer wants cop-
ies of any Mechanism reco relating to
the dispute, under Bection 703.8(d) (2),
theteonsumer may be required to bear the
cOos'

Except for the cost of notifying the
Mechanismn and the cost of/complying
with reasonable requests for necessary
information, all of the costs which the
. Rule allows to be placed on the consumer
are voluntary costs, in that if the con-
sumer. decides not to bear them, the
Mechanism wiil still render a dec.ision
For example, although lack of rebuttal
evidence meay affect the decision, it

charges fees for its arbitration services,
stated that in view of the fact that Mech-

anism decisions would not be binding, it .

the fair and expeditious handling of dis-
putes, this provision re: unchanged.
Several comments requested clarifica-

would be unfair to charge consumers a--tion as to whether certain entities such

fee ™

In summ‘hry, warrantors favor a fee to
*discourage frivolous complaints and par-
tiglly to'defray the cost of the Mecha-
nism, Consumer representatlves oppose a
fee because it would discourage many
complaints, non-frivolous as well as {rive
olous. The Commilssion agrees that a fee
would reduce the mimber of. frivolous
complaints, but also agrees with CBBB
which stated: “Well, cur view on this
whole-issue is that while you niay end up
with a few frivolous complaints by not
charging, by afid large you would dis-

not effect the Mechanism’s duty to render + courage more complainants from coming

_a decision. Also, the Mechanism will reni~

“in with the kind of disputes we handle if

x»-der a decision whether or not the.con< __°

sumer elects to pay for a cenpy of the file.

This cost may discourage the consumer -

pursuing other avenues of redress,
but it will not affect the consumer's. use
of the-Mechanism.

The Rule allows some vdluntary costs
while m. izing involuntary costs, be-
cause inw iry costs are ones that
would"cause consumers to either pot uti-,
lize the Mechanism or-to drop out before -

i» B 1-2-3, 964,

R 1-8-1, 185, Lear Siegler; R 1-3-3, 937~
28, Amana; TR 63-64, NAHB; TR 831-833,
Guren, Merritt, Sogg & Cohen; TR 1083-
1984, Marke! Electrical Produéts.

1 R 1-3-38, 165; R 1-3-2, 378, Alcan Bufid-
ing Producta. TR 63-84; TR 1983.

mR 1-4-1, 624-95, NAHB; TR 64-65; TR
831; TR 14801481, AAA.

% TR 2223-25, Long\ach Dept. of Con-
sumer Affairs.

completion of the procedureYMun’ﬁry m‘“‘“ 1-8, 19, National Consimmer Law Cen-

R 1-2-3, 1036. Cotilel chort to ac-
company” 8. 856, 8. Rep. Np. 93-1408, 93rd
Cong., 2d Bess, (1974).

R 1-2-3, 1077, House Committes on In-
terstate and Poreign Commerce, Report_to
accompany H.R. 7017, H.R..Rep. No. 83-1107,
934 Cong., 2d Sess, .(1974). ¥

i» R 1-2-3, 1118.."

1

-

L]

R 1-6, 188, Conn. Citizen Research '

-~ 4 Group; R 1-8, 148, Wis, Governor's Council

for Consumer Afflaifs; TR 870-873, Donald P.

Rothschild; TR 1480-1482, AAA; TR 2081-°

2082} 2102, Legal Aid Foundation of Long
Beach: TR 2211 Calif. Cltizens Action
Council.

MR 1-8, 18; TR 811—9‘12 TR 2102
+ R 1-8, 19; TR 2081-2083.

wml. 1480-14832.
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as warrantor-subsidiaries™ trade gsso-
eiations,*? and law firms*® coyld act as.
Mechanisms. As the Staff Report

cated, the Rule is not intended to specify =

the structure of the Mechanism. It states:

“[Section 703.3(b)] is stated.as a per- _
formance requirement s0 as not to ex- -

clude some forms of Mechanisms that
might be capable of fairly and expedi-
tiously settling disputes.”’“ It further
provides: “Two basle types of mecha-
nisms are envisioned by the Act and by
this Rule—mechanisms establish
individual warrantors and m

established by groups ‘of .warr rs.’’ 1
These two sentences make 1 cledr thut
the form of s Mechanism {s unfinportant.
It can be totally supported by one war-
rantor (e.g., a subsidiary of the warran-
tor), it can be supported by a group of

warrantors (e:p., a trade associatio;
it cpn be an independent omtﬂi‘:a:;

ed by

that contriacts with one or-more war- .

rantors to handle disputes (e.g., a law

firm). The important point is whether

$éhe Mechanism satisfies the performance

reg‘t'xirement of "sumclently_ insulated"”. .-

TR 107-108.
14 R 1-4-1, 50; R 1-4-1, 83.
TR 349, Wmnnty Review Corp.

R 1-3-3, 1106, Kit Manufacturing: B 1-
4-1, 1 Specla.lty Equipment Manufacturérs
Assn, 7

18 R4123-1, 51, North American Phﬂllps
1« R 1-3-3, 905.
e R 1-2-3, 966. -
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. ' RULES AND REGULATIONS
Of coursé, a Méchanism mamhtt the' meubers 4nd staff act falrly and

by a single warrantor will have to take eXpeditiously in each dispute.
special -precautions to ensure suﬂlclent The Rulﬁeta:\‘,he\zxe;ir:reqmreménta
insulation. ’ that are needéd for d expeditious
The second sentence of ramph (b)  settlement of disputes, b\?ﬁﬂees%-
lists several steps which mus
~ to insulate the Mechanism. The propos
 Rule mentioned these steps but did not be
require them. No criticism was directed para
at these steps, and one consumer group duty to specify the detalls necessary to
argued that these three items were essen- ensure that the Mechanism, whatever
, tlal* The Commisslon has concluded its gbrm complies with the general re-
that these.steps at & minimum are nec- quirsments of. this Rule. For ‘example,
essary élements of insulation. Therefore, the Mechanism will have to set rules
the provision noly makes them governing budgeting, selection and as-
mandatory. v signment of personnel, and the operation
The rest-of the comments relating to 0f the information gathering (and medi-
this paragraph came from cbnsumer rep- &tion) and decision making processes. As
resentatives who wanted more specificity 10ng as these rules result in a Mec
as to necessary insulation. Beveral as- nism operation that complies with theé
. serted that Mechanism 3taff.should not other m';!u{s"mggg d°f thig Rule, this
be drawn from any of the warrantors'- pa{:tgrap sausilc as i edted at thi
operating divisions@ and should pro- vge °°§TC " 1’; e u‘f
vide no service to warrantors other than Provision. g € ong sup
dispute settlement.!® The prohibition tp:rtg;i'v e?';;ecriggcii a\hv;sa;thatliltal&%eaggc_l
against “assigning conflicting warrantor -
or sponsor dutles to Mechanism staff thority to impose requirements on war

and sponsors.’** To rem this
persons™ adequately responds to this ‘mﬁo&m “:é)asonable" was ade‘dﬁéd to

ommission recognizes that these may -
erent for each Mechanism.

concern. “requirements”, consistent with
Two consumer groups proposed that mdggim@ms intentt in the proposed

‘the length of time which funds must be provision; and the paragraph was re--
committed in advance should be specl- vised to apply only “members and
fied.' Since the necessary time period staff” rather than to|‘*members, staff
might vary greatly among different forms and warrantors”, the language used in
of Mechanisms, the Rule does not specify the proposed Rule.

it. Under the Rule adequacy of any,time SECTION 703.4 QUALIFIGATION or

period will be judged by the “sufficient Mr.usi.:js .

insulation” standard. .
Other suggestions for specificity were Section 703.4 speciftes the required

as follows: Mechanlsm offices and staff gtmuﬁgg‘hyoaeﬁgﬂlgem&;mﬁg
totally separated from warrantor and 4.4 requires the Commiission to provide
sponsor offices and staff **, two year -
for participation in Méchanisms by in

term for members '™, tenured position for dependant or governmental “entities.
head-0f staff renewable every 3 years a Section 703.4 sets the mintmum require-

- and prohibition of Mechanism staff pants for this type of participation

working for warrantors during the 3 which are necessary for fair settlemenf
years prior and the 3 years subsequent to ¢f disput.es

Mechanism employment.'” The Com-

n

-mission has declined to make such pro- IN“PEN"NCE FROM PARTIES
visions mandatory for two reasons. First, (1) No member declding a dispute shall be:
there is great benefit In allowing inno- {1) A party to the dispute, or an employee

or agent of a phrty other man for purpdses
vation among Mechanisms, and not fore- ot 48300 B° 2008 O P

closing any form of Mechanism that can (2) A person who is of m';y“become & party
fairly -and expeditiously settle disputes. in any legal action, including but not limited
* Second, there is insufficlent support on to ciass actions, relating to the product or

\ can. complaint in dispute, or an emplayee or agent
the' record that these ftems ﬂr(‘ N en of such person-pther than for purposou of

tial to ensure falrness. deciding disputes,
For purpores af this parsgraph (o) a per-~
OTHER MECHANISM RFQUIREMENTS son shall,Hjot be|considered a “party" solely
(c) The Merlnnlnm,nha.: impore any other because ‘hé or slie acquires or owns an in-

reasonable requirements ner‘c--nr\ to enrure terest in & party| solely for irvestment, and

° g e acquisition gr ownership of an interest

N - which is offered the general pubiic shall

. R 146, 2. CBRL be prima facis ewdence.of Tis acquisition or

R 1-5. 249-50. conzumer. TR 16, Vir- ownership solely for investment,

ginta -Rnduer, Gifice of Consumer Affairs, - )

JIEW: TR 155, Shéfy Cnnm, Leg:] Services Paragraph (g) excludes those persons

-7 Asan who either have or may have a direct

sY TR 808, Cleveland (lll/l-n Adction Mo\c-\ interest In the |dispute, and,anyone di-

" mifnt -
* TR 35, CFA (annually); TR o8, Cleve. [cCLW related to those persons: The sec

lmd Citizen Actlon Movemeht (6 monthsy, ond part of P a‘raph (a) s esigned
~ Pro—R 1-8. 52+53, CSRL; TR 209

2096. Legal Ald Faoundntion 6f Long Beac|

Con—R 1-4-1, 6Q7-08, AHAM; TR 120-147, type of légal dctlon that might, arise

MACAP;. TR 1225-1226, Whirlpool, .l —— . 5
" R 1-273, 1429, CSRL. ] "R 1-4-1,367, '
v Id- - i 3 TR 16, Virgljla Knaner. Office of Con-
“‘- TR 35, CFA, TR 247 CSRI. sumer Affatrs, HE .
LI

{

~
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en tempt to specify details, because—the. the warrantor. For example, a ggneric

This - result in a class
ph places on the Mechanism the,

-

ta exclude those persons who.would have -
a direct inferestiina class aciion or other

\ ta ‘ . I
< Cmone |
relating to the product or complaint in .
dispute. Warranty complaints may in-
volve a generic problem with & produtct
that eould result in a class action or a.
legal action against persons sther than

e

n by numerous con-
sumers against the warrantor and all -
distributors and re f the war-
rantpr’s produet. Bection Ala) ()
would exclude not only the wa.rtamtor .
and the initial consuymer, but alsd all
«other consumets and all distributors and
retailers of thas particular product. .
Only one witness criticlzed the total
exclusion of parties from a role in
decisipn-making. Alcen Bullding Prod-
# ucts felt that the warrantor should have
a one-third vote in any decision relating
to one of its products.** Since relevant ’
input will be received from the warrantor

“problem in & wg:ntqrs product could
0!

. during the investigation and mediation

phases of complaint handling, the Com-~
mission is not persuaded that the war-
rantor should be allowed additional in-
put and a vote during the decision phase. -
Paragraph (a) is intended only to ex-
clude those persons with a @irect interest’
in_the dispute. Therefore, the last sent-
ence indicates that persons holding a
stock or other interest’in a phRry which
is held solely for investment are not in-
tended to be excluded. The fact.that the
“interest is publlicly offered 18 prima facie
‘evidence of its acquisition solely for in-
vestment. In cases where the inter&st is

- substgntial or is used for contrd}, or‘inx

fluende, the pritha facie sho would
be rebitted. ,»- LY

Differing viewpoints were presented on
this- provision. One trade association « -
wanted this exception ‘exbanded to allow
members fo participate .in a profit-
sharing plan operated by~the Mechanism .

or the warrantor.™ On the other hand,
severa] consumer représentatives ob-
jected” to excepﬂon for stockhold-
ers,™ and or® went-so far as to suggest
that Paragraph (a) should be broadened

" to exclude’ families of stockholders.
Finally. . two industry representatives
argued that stock dwnership In a war-: . -
rantor would not-bias a member, so the *
provision wak correct as written.™ After .
considering all of the record comment}
the Commissien has determined that .
“this provi.slon strikes the appropriate
balance. .~ =

~JNDEPENSENCE ykOM coumzumx.
atE INTEREST

(b} When one-or two members are de- »
tiding a dispute,.all shall be persons having
no «<irect Involvement In the manufacture,
distribution, sale or:serviee of any product.”
When thige or mqre members are. deciding . -
a disputei-at leasfitwo-thirds shall he per- .
sons havihg no dffect {nvolvement i the
manifacture, distribution, sale or service
of agy product.' “Direct involver.ent” shall
P N
1-3-2, 380-81, . . .
1-4-1, 84, NRMA. ' ' -

R 1-6, 38, National Consumer Law Cen-
ter (NCLC); TR 35-38, CFA; TR 154155,
Shelby County Legal Services Assn.: TR 2423
San Francisco Consumer Actlon.

% TR 230 E, AHAM; TR384-385 Warranty
Revjew Corp’

7
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not include acquiring or owning an interest
 solely for investment. and the acquisition or
"- ownership of an interest which is offered
. the general public shall be
evidence of its acquisition-or ewn ip solely
. “for investment. Nothing contained-in this
section shall prevent the members ffom con-
sulting with any personls.Xnowledgeabls in
. the technical, commercial or other areas
. relating to the product which is thessubject
1 of the dispute. - “
> .{c) Members shall be persons interested
" In’the_fair and expeditious’ settlement of
- consumer disputes. - .

Section 110¢a) (2) of the Atf requires
“participation in such procedure by in-
dependent or governmehtal entities}.
The Conference Report uses the_terms
“independent™ and “consumer”” inter-

. changeably, and goes on to define inde-
pendent entity as “gne which is not un-
_der the contro! of any party to the dis-
pute™'™ In addition the’ House Report
states that these Independent or govern-
fmental entities must be “completely im-
Partinl” @ Paragraph (b) satisfies this
legislativeintent by requiring that at
leastt two-tpu'd_s of the persons deciding
. a dispute shail beé perséns hawifig no
direct commercial -interest. 17 -~
< Two witnesses supported the Rule's
definition of independence—‘'nd direct
iavolvement . . .”, betause membhers
should be “entirely free of industry con-
trol or influence™ ', and **industry donii-
nation” should not be allowed.”®

Many of the witnesses swere, critical

- ‘of the deflnition, because it either ex-
cluded too many persons or did ot ex-
.clude enough. Some were of the ppinion
that the provision would not-ensuse that
at least some members were concerned

" with "thes consumer’s inlerests.® To
remedy without unduly hampering
the proces$' of selecting mémbers, Para-
graph ()" was added.to the Rule, This
provjsion is similar to reguirements-.of

some ‘existing informal dispute settle-

ment groups.'™ It sets a performance re-
quirement which can be used by the
Commission to énsure that the Metha-
nism membe¥s are protecting consumers’

rights wit. the Mechnnism. .
Two consumer groups recommended a

provision which\ would prohibit membérs
from being employed by warrantors for
a certain period.of time prigr to or sub-
sequent -to being members.*™ No other
comments were-received on this proposal,
and- the ‘Commission finds that.such a
- far-réaching prohibitfén as this i1s not
necessary to ensure that. members are
persons who will  decide fhirly. Para-
graph (¢) achieves the same resylt with-
out excluding countless people who might
render excellent decisions. .
Two comments recommended reducing
theé scope of the “direct injolvanent"

%R 1-3-3, 1089. ] L
-+ W R 1-2-3, 11186. v ~
R 1-4-1,.387-88, MACAP. |
1% TR, 1443-1444, Chicago Legal Ald Bureaw.
R 1-3~1, 67, Mohasco; R 1.8, 157:58,
Conn. Citizen Research QJroup:! TR
Clévéland Citizen Action Movemenit.

% R 1-2-3, 1714, CRICAP; R 1-4-1, 387-88,

. MACAP.- . 3
TR .36, CFA (3 years): -TR 649, Cleve-
land 'cw'tun Action Movement (8 years).

i
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Sections 703.3 and 'IW’EKQ’
" general requirements | @ organiza- .

" FEDERAL NEGISTEK,

—\‘_\\\

. " RULES AND REGULATIONS

I' .
1 (-_l » 14
v g i ’! B .

definition by changing the word “prod- - quirements which the Mechanism thust -

«

%, uct” to “consumer product” * or “prod- Eatisfy each time it is notified of » dis-
ucts {nvolved in the dispute”* S8ince the pute. This section is specific, but it con- -, .

purpose of tiis provision is to tinues the basic poliey of the Rule whieh
the Mechanism'’s producer bias, and not . is in setting performance goals whenever
simply consumer producer, Bias, ahd even -possible, where such goals can " be
the appearant&of produlfer bias,* these achieved by using whatever means the
comments were unpersuasive. Mechanism finds most suited to its par-
One further comment came from the .tcular form: of organization and com-
tcel;mmi;l.!1 v;h}ch récommended use'of a sys- plaint patterns. . ;
s ar to the one now in use to select - . LR : o
arbitrators.™ They allow the businesy and WRITTEN PROCEPURES
the consumer in each case to choose the _ (#) The Mechanism shall establish written
arbitrator from 4 list. that s sent out Jrereing Procedures which shall lnclude at
prior to the hiearing, The list contains the (1™ 3/ CF thin seetion. Gopies of tas woritios
names of a group of arbitritors together procedures shall be made available to an';
with information as to their bgckgrounds person upon request. ?nad ST
and aMlations. This' system may be ) : \
workable for disputes handled on & 16cal eémk paragmph\ requires that the
level by a group such as the BBB, but'im- Mechanism adopt a get of operating pro-
posing 1t as the only system on all types Cedres which includes at least the {tems
of -Mechanisms does not appear to be %“ in the following paragraphs of

warranted. The Rule does not grohibit a n 7035, If-ls that these
Mechanism from usinig this method to Procedures will set ;“t mbg:hﬂ the or--

select members to decide a'dispute from . €2ni2stion of the Mechanism and the
among the persons that satisfy the re- means it will use to e.the reqyired
quirement(s of Section 703.4. performance goals. The procedures must

The ‘rdquirement that’ wo-thirds of 8lso include the ’é policies
the” deciders ‘be independent recelved a With respegt to ess and confiden-

tv. of records,/as required in Section
703:8¢(h). These - ures must be in.
writing and copfes must be provided to
anyone upon est. is to ensure
that * persons Interested in- using the
Mechanism or reviewing its operation
will be aware of how it is intended to
operate. ‘ ) ] .
No criticisms were directed at this pro-
vision and one existing .mechanism in--
g‘;“ﬁ,?.d that the requirement was reason-
€. T N

tew' comments ranging from one advocat-
ing total independence *" to seveial pro-
posinglittle or no independence.'™ None
of the testimony convinced the Commis- -
sion that it should alter the two-thirds -
requirement, whicli comports with the
standards set by several existing mecha-
nisms.'™ - .

.+ In Paragraph (b), as in Paragraph (a},
the intent is to exclude only those with a
direct interest. Therefore, thogse holding
an interest solely for investment are not
deemed to have a direct commercial in-
terest. For the same reasons as those
stated in the discussion of Paragraph
(a), the Commission has determined that

NOTIFICATION QF PARTIES

(b) Upon notification of a dispute, the
Mechanism shall immediately inform both ..
the warrantor and the consumer of rsceipt

this strikes the appropriate balancg. of ;:‘”’p_“t‘l'n S o

Some testimony indicated that the e specific step- y-step procedure
-fina] sentence 6f Paragraph (b), which for handling a-dispute begins with. this -
>expressly allows the members to use con- - PAragraph, which... réquires thal the

-sultants, is ptessary for a fair decision - Mechanisip acknowledge recefpt qf i
“in som'e'disp?i}t‘;u. Two industry witnesses disDute to both parties. As the Btalf Re-
complained that Paragraph (b) exciiides ', POrt indicates, the purpose of this re-
from being members m?nny pe;sugdm uvl,hos& quirément is to reduce-consumer dfopout
technical expertise would be, and, ;
possibly ‘necessary to decidé many dis- = 80 unenswered complaint.™ : .
putes.™ The “conisultants™ sentence en- _ This paragraph reeeived ijttle: com-
sures that such as this will not. ment. MACAP again cdmmented that

be lost even though these persons will
not ¥ave a vote in the decision-making

prodess., .. ) ) the Rule to allow state or local consumer
S - . . . protection agencies to invoke the Mecha-

* SECTION 703.5 OPERATION OF THX min on behalf;of the consumey.”™ Para-

. MEcHANISM * -, > graph (b) does not limit the persons:

from whom notification of a dispute may
come. It may come- from the consumer,
tioni of the e&huusm Bection 703.5, on the warrantor, or a representative of
the other hand, sets out the specific re- 1
N - ; - to exercide, its duties when it receives

notification. from a' responsible -person °
acting on .behalf of either party.: .
As’proposed, this paragraph cofitained

an additional clause which required the
tMechanism to “supply to consumer with

P —————

. - O r o
# R 1-3-2, 556, Nixon, Hargfave, Do?m %
Doyl A
R 1-4-1;84, NRMA, .
1 R-1-3-3, 98070, Bt&lr
™ TR 88-80. CBBB.
" TR 144321444, Chicago Legal Ald Bureau.
TR 2261-2253, 2280, Nati Swimming’
Pool Institute; TR '2452-2483; Independeat
Kuto Dealers of California.
m R 1-3-8, 97071, 8taft Regort.
i R 1-4=1, 50, NAFM; TR 2148, Kit Manu-
. facturing Co. !

Repoct.

™R 1-2-3, 973, Staff Report.

17 i 1-4-1, 388, , L

MR- 1-8, 130, Attorney QGeneral of the
State-of Michigan. . . . ‘

~ - . o
. ! v . . r]

IN R 1-4-1, 388, MACAP, = T

{s"requirement was -geasonable.” One. -
state official -felt it was. important for -

)

L

either party. The Mechanism must begin -
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a description of the procedures and time
limits adhered to by the Mechanism”
along with the acknowledgement. Two
industry comments pointed out that the
necessary information on the Mecha-
nism will already be contained in the
materials accompanying the product as
required by Section 703.2(¢) (3) and (4)
and that the consumer's major interest
at the time of dispute is obtaining a res-
olution rather than learning about pro-
cedures.'” On the basis of the record,
the Commission adopts this view and
has, therefore, deleted this clause from
Section 703.5(b).

INFORMATION GATHERING

(c) The Mechanism shall Investigate,
gather and organize all information neces-
sary for a fair and expeditlous decision in
each dispute. When any evidence gathered
by or submitted to the Mechanism raises is-
sues relating to the number of repair at-
tempts, the length of repair periods, the pos-
sibllity of unreasonable use of the product,
or any other issues relevant in light of Title I
of the Act (or rules thereunder), including
issues relating to consequential damages, or
any other remedy under the Act (or rules
thereunder), the Mechanism shall investi-
gate these issues. When information which
will or may be used in the decision, submit-
ted by one party, or a consultant under
§ 703 4(b), or any other source tends to con-
tradict facts submitted by the other party,
the Mechanism shall clearly, accurately, and
completely disclose to both parties the con-
tradictory Information (and its source) and
shall provide both parties an opportunity to
explain or rebut the information and to
submit additional materials, The Mecha-
nism shall not require any information not
reasonably necessary to decide the dispute.

This paragraph places the burden on
the Mechanism to gather all of the infor-
mation necessary for a fair decision in
each dispute. It is expected that the
Mechanism will place some of this bur-
den on the parties in the form of reason-
able requests for information. The bur-
den 1is, however, initially placed on the
Mechanism and unreasonable requests
will not be permitted. The provision goes
on to list several items of information
that might be relevant and, therefore,

. necessary for a fair decision. The items

listed relate to duties of the warrantor
and the consumer mentioned in the Act.
The list is not intended to be exclusive.
When any of these issues or any other
issue relevant under the Act or the war-
ranty 1s raised by the evidence, the Mech-~
anism must investigate it. Finally, this
paragraph requires the Mechanism to
give the parties an opportunity to rebut
any contradictory information which
may be used in the decision.

MACAP stated that this provision was
reasonable.”™ One witness went beyond
this and asserted that proper investiga-
tion and development of a record is es-
sential for Mechanism effectiveness.™
Such a record not only increases the like-
lihood that any decision will be fair, but

also encourages settlement by showing

" R 1-3-2, 578, Quarles & Brady; TR 437,
NEA.

R 1-4-1, 388, MACAP.

TR 860-861, Donald P. Rothschild.

RULES AND REGULATIONS

the parties that there are two sides to
the dispute.”*

Most of the critics of this paragraph as
it was proposed did not object to the idea
of an investigation requirement, but were
concerned that the language used could
be interpreted to place too great a bur-
den on the Mechanism.”™ Only one wit-
ness found fault with the provision as a
whole® He felt that the information
should be gathered and presented to the
Mechanism by the parties as in any other
adversary proceeding. As a, practical mat-
ter, Mechanism decisions will be based on
evidence submitted by the parties. How-
ever, the Mechanism is in the position of
knowing what evidence has been submit-
ted and what evidence is still necessary at
any point in time, so the investigatory
burden is placed initially on the Mech~
anism.

One witness complained that the pro-
vision was too general and the scope of
the investigation was without Ilimita-
tion.™* Other witnesses protested that
the Mechanism should not have to un-
dertake a major investigation of each
case, but should have discretion to ad-
just the scope of the investigation to the
significance of the issues.® The Rule
does allow the Mechanism to vary the
scope of the investigation from dispute
to dispute. This provision only requires
that the basic facts in each dispute be
gathered from the parties and key wit-
nesses (e.g., retailer, service center). The
Mechanism has discretion to go beyond
that in any case and use extraordinary
measures such as on-site inspection and
expert testimony.

Paragraph (c) in the proposed Rule
appeared to require the Mechanism ac-
tively to seek out issues such as number
of repair attempts or unreasonable use
of the product in every case. To reduce
this burden the language was modified to
make it clear that these Issues must only
be investigated if it appears from the
evidence that they are involved In:the
dispute.

The sentence in this paragraph of th&
proposed Rule requiring disclosure of
contradictory information was eriticized,
because 1t could be read to apply to every
item of information whether or not it
was to be used In the decision.™ In re-
sponse to this the phrase “which will or
may be used in the decision” was added.
Under this requirement, the Mechanism,
when it receives contradictory informa-
tion which it will not and does not use
in the decision, need not disclose the in-
formation to the parties.

SETTLEMENT AND DECISION

(d) If the dispute has not been settled,
the Mechanism shall, as expeditiously as pos-

152 Id‘

R 1-3-3, 768, CBBB; R 1-4-1, 50, NAFM;
R 1-4-1, 84, NRMA; R 1-4-1, 97, NEMA; TR
1516, BBB of Chicago.

¥ R 1-3-1, 74, Guren, Merritt, Sogg & Co-
hen.

W R 1-4-1, 97, NEMA.

1% R 1-3-3, 768, CBBB; R 14-1, 50 NAFM;
R 1-4-1, 84, NRMA; TR 1516, BBE of Chicago.

W R 1-3-3, 769, CBBB; TR 1524-1526, BBB
of Chicago.

‘ble in court),*™
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sible but at least within 40 days of notifica-
tlon of the dispute, except as provided In
paragraph (e) below: (1) render a falr de-
cislon based on the information gathered
a8 described In paragraph (c¢) of this section,
and on any information submitied at an
oral presentation which conforms to the
requirements of paragraph (f) of this sec-
tion (A decision shall include any remedics
apprepriate under the e¢ircumstances, includ-
ing repalr, replacement, refund, relmburse-
ment for expenses, compensation for dam-
ages, and any other remedies available under
the written warranty or the Act (or rules
thereunder): and a decision shall state a
specified reasonable time for performance.);
(2) disclose to the warrantor its decision and
the reasons therefor; (3) if the decision
wotld require action on the part of the war-
rantor, determine whether, and to what ex-
tent, warrantor will abide by Its decision;
and (4) disclose to the consumer its declaion, ,
the reasons therefor, warrantor's intended
actions (if the decision would require action
on the part of the warrantor), and the infor-
mation described in paragraph (g) of this
section, For purposes of this paragraph (d) a
dispute shall be deemed settled when the
Mechanism has ascertained from the con-
sumer that: (1) the dispute has been settled
to the consurner's satisfaction; and (2) the
setilement contains a specified reasonable
time for performance.

(e) The Mechanism may delay the perform-
ance of 1ts duties under paragraph (d)
beyond the 40 day time limit: (1) where
the period of delay is due solely to failure of
& consumer to provide promptly his or her
name and address, brand name and model
number of the product involved, and a state-
ment as to the nature of the defect or other
complaint; or (2) for a 7 day perlod in those
cases where the consumer has made no
attempt to seek redress directly from the
warrantor

a. Settlement. The proposed Rule con-
tained a separate paragraph dealing with
settlement, which required the Mecha-
nism to ratify any predecision settlement
and disclose to the consumer the same -
information which must be disclosed"
when a decision is rendered. The pur-
pose of the proposal was to “relieve the
Mechanism from rendering decisions in
matters that are no longer in contro-
versy, while Insuring that the consumer
who settles receives equal treatment to
that of the consumer who walits for a
Mechanism decision.” **

The paragraph as written received
considerable adverse comment with no
favorable comment to balance it. In ad-
dition to being characterized as a waste
of energy,” the provision was objected to
by warrantors because it would require
them to admit liability by settling (since
a ratified settlement would be admissi-
and by prospective
Mechanisms because it would require
them to ratify settlements with which
they may not agree.'™™

Because of these strong comments, the
proposed seftlement provision was de- ..
leted. However, to ensure that consum-
ers who elect to settle are not treated un-

M R 1-2-3, 977, B8taff Report.

1% R, 1-3-1, 260, Union Carbide; R 1-3-1, 80,
Quarles & Brady; TR 421-422, National Elec-
tronics Assn, (NEA).

MR 1-3-2, 422-23, Armstrong Cork; TR
14861487, AAA.

M TR 92, CBBB; TR 1517, BBB of Chicego.
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was . to pr
.consumers who elect to settle.,

60208 \ c :
fairly, the sentence defining setl:lement.
was added as' the last sentence of Para-
graph (d), which deals with decisipn-
making. Fhe clause merely s pecifies when

| he-eotiidered settled for
o “as to relleve the
to reach a deci-
This occurs when the Mechanism
xns from. the consumer that the
dlspute has-hee ettled-to the consum-
er's satisfaction and the settlement con-
tains a specified reasonable time for per-
formance;
the M
close 'to the consumer the information
contained in Section 703.5(g}, but must
stil® follow-up under Section 703.5¢h) to
see if pegormance has occurred. These
modifications of the Rule reduce ‘the
burden onlthe Mechanism and meet the
objéctlonti? both warrantors and Mech-

nisms, w!
pose of the settlement paragraph which
de sufficient protection for

b. Decisiqn. The rema;nder of Para-
graph (d) virtually identical to Para-
graph (e) of the proposed Rule. The first °
step requireq by this paragraph is for the
members to}render a decls109 As the
Staff Reporfi states:

A proceduro culminating m nnythlng less
than Rdecislo . wauld give no rance
of fair and edltxoua settlement. of dis-
putes. It would provide no incentivé to.the
warrantor to e action favorable the
consumer, Becatsy the Mechanism co not
exert any pressure on the warrantor at any
stage in the p dure. In addition it would
by viewed with [suspicion by consumers as

8 tool of the wirrantor to .delay redresgﬁor

warranty nght:r

The Center for the Study of Responslve
Law strongly pported the decision re-
qulremgnt

. [Sjuch auuioﬂty 1s tmportant to both
conaumer and wartantor allke, Our study, has
Tfound that one of the most frustrating
aspects of the consumer complaint process 1s
its inconclusiveness. Unless both parties go

to Bmal Claims Court or agree to binding’

arbitration. there is. no piace in the, _system
for a- decision. ‘Instead countless referrals,
communications and discussions are ‘en-
ed, with no énd péints In sight. ‘To
ﬂ‘g the - frustrations inherent this
!proqesu. therefore, decisfons are important.
" Finally, to adopti somesother procedure-
would be’ to risk placing tnpossibla burdena
of epforcemelit on;the FIC. What rules
could one write to en}mre that mediation and
concillation actuallytook place. Where rules
can be kept aimple at;d stra. shiforward, they
should be,
1nstance 19 .

The only obj} k'ms to the declslon re-
quirement came from persons afliliated °
with the Betfer Business Bureau organi-
zatlon. Two witnesges asserted that the
reqmremem. was too rigid and sho be
revised to glve the Mechanism discrétion

- to refuse tq handle certgin types of Chses

t

fe.g.: very complex disputes, disputes ift
which bath warrantor and consymer
sgTee Lo walve. the Mechanism).*™ These
' R 1-3-2 97080 o
=R 1-6, 73 !
TR 00-02, CRBB: TR !516 1517, BBB of
Chicago.

- a

continuing to fulfill the pur--

and sud‘P 18 t.ho cass in; thh\
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alggmlent.s were unpersuasive.- It would
be unfair to allow the Mechanism t{o re-
fuse to handle a complex case, when &
Mechanism decision may be the ebly
remedy which the consumer can feasibly
pursue. Additionalily, if an exception were
‘created“for cases in which the parties
agreed. to bypass the Mechanism and
pursue other remedies such as, binding
arbitration, a Mechanism would hgve'an
‘avenue for leading consumers - into
remedies which might not operate fairly

nder the revised provision- and which could take away consumers'
anism {s not required to dis-% right to bring their cases to court. Th e-

*fore, no exceptions were added to
Rule.

Paragraph (d) requir%,that a decision
shall-include all approptiate remedies.
Several strenuous .objections were re-
ceived which questioned the appropri-
ateness of giving the Mechanism broad

authority to fashion relief.”™ Thege com-

ments interpreted this clause as Provid-
ing far more than was intended. The in-
tent was to make clear tliat the Mecha-
nism decision must inoclude "all relief
which is ayaileble under the warrdnty
or the Act angd appropﬂatemnder the
circumstances.

A further requirement m“thls paz‘a.-
graph is that the decision must specify

a time within» which performance is to ?
at such time must be rea- '

occur, and
sonable. As the Staff Report indicates:
*“An important part of any remedy i3 the
time in which; performance will ocour.
*“In a warranty dispute the length of tirhe
estimated by the warrantors for repair
or replacement may'be a major cause of
the disagreemernit.” '™ This provision was-
_not criticized, and stands as proposed.
After reaching :a decision, the Mechd;

7 "nlsm must determine whether, and to

what. extent, the warrantor will abide

by the decision, and then must disclose;

this td the consumer along with further
information specified in Section ' 703.5
ing
rantor’s inferitions "appears to give
mechanism a continuing suthority
& warrantor's- actlvitiés, not con
‘plated by the Act.” ™ This criticism
not well taken, because the provisi
does not give the ~Aechanism any ad
tional authority over the warrantor.
nierely ‘tequfres the Wechanism to col-,
lect and pass along to the consumeyr

decide . whethér or not to proceed) to
cou'rt\

"must be completed within 4 da.y of
notification to the Mechanism of| the
dispute. This requirement recejved /vast
and varied iomment Mary cons
witnesses felt that 40 days is tob|long
for a consumer to wall for resclution
of e dispute, especially a2 consumer with
a malfunctioning product and no pznds

4R 1-3-1, 68, Mchasen: R 143-3, Al-
can Bulldln& Products; B 1-3-2. 657 (Nixon,
Hargrare, Devans & Doyle: q «.| 27-28,
CSRIL; TR 802, CRI. K]

| 2-3, 98I, i

R4 1,81 NAPM.

to repair it=- They suggieste periods. -
ing: from 10 to 30 days as more ap~
ﬁopmte A few comments ﬁuted that
e‘peribd is reasonable.

Inthistry comments were genérally op-
posed fo-the time Mmit as too short (90
days was a._suggested alternative) ™ or
too Inflexible (no set time limif was pro-
posed by sevéral witnesses) ™ The Com-
rission recognizes that time ts placc
burdens on Mechahisms. However, fime
limits gre necdssary to ensurelthat. dis-
putes are handled expeditiously. After
considering all.of the evidence, |thg Com-
mission | is corjvinced that 40 day
requirement strikes & reasonable bal-
- ance hf:tween 'consumers’ needs for a
'speelly 'decision and Mechanisms’ needs
for slgl;clent time to effectively Tesolve,

spu

e) describes two situations in which -
e Mschanism mny take more than -40

i ays to reach a decision and notify the

| Consumer. First, the M can ex-~

| tend the {ime for decision for the period

of time caused by corsumer’ fiiflure

| provide cessary informationi To close
'a potentfal loophole in the tlduse as

‘PTODOSE . the final Rule -

aev

fitor. 'This was added in re
crmclsmd of thé “Nothing
' clause which followe

cause time delay.™
days allowed by thh clause is
to ease that hurden by giving
anismr- and - the warrantor &
extra time within which to-inyestigate
and mediate complaints. The Commis-

slon has decided that it s bette!r to give
the-Mechanism the extra time herq than
it is to ‘require the consumer, Yo seek

redress . directly from %he whrrantor
vefore }nmgw&rqueehmxsm I
R 16 180, Conn. Cltizen |Research

Group; R 1-8, 46, New Mexico Atty. Gen.;
TR 253254, CBRL; TR 320-323, Center for
AutoSdetr'ﬂtlm Cook Co. Biate Atty.
Gén. Office, Consumer Praud Div.:
2088, Legat A !‘o\mdltlon of

Gen.

R 1-8 37, NCLC; TR 868,
Rothschlld‘ "I'R 1472—1473. AAA-

R l+l 5, NRMA. R 1+l . N!MA.
‘TR 857-659.\CRI1. , .

"R 1-3-3, 894 8hell O1); 1, 8C,
NAFM; R 144--1, 678, NADA; R. ; - 26-27,
NCL; TR 2?46 Virginta Kpuuer;. Tr 100-
101, CRBB;/ TR 128-129; MACAP: TR 231
222, AHAM: TR 353 954, Warranty Review
Corp' 468—1439 AAA .

|
>2 Sce. discussion of the Iast pardgraph f ™
Section 7032(d) “Rodiess Avatlabl Dlrect!y
From: Warranitor,” supra.
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ORAL PRFSENTATIONSY

(f) The Mechanism may allow an oral
presentation by a party to a dispute (ur a
party’s representative) only if: (1) both
warrantor and consumer expressly agree to
the presentation: (2) prior to agreement the
Mechanism fully discloses o the consumer
the following information: (1) that the
presentation by either party will take place
only if both parties 50 agree, but that 1f they
agree, and one party fails to appear at the
" agreed upon time and place, the presentation
by the other party may still be allowed; (il)
that the members will decide the dispute
whether or not an oral presentation is made;
{11) the proposed date, time and place for
the presentation; and (iv) a Brief descrip-
tlon of what will occur at the presentation
Including, 1f applicable, partles’ rights to
bring witnesses and/or counsel; and (3) each
party has the right to be present during the
other party’s oral presentation. Nothing con-
tained in this paragraph (f) shall preclude
the Mechanism from allowing an oral presen-
tation by one party, if the other party fails
to appear at the agreed upon time and place,
as long as all of the requirements of this
paragraph have been satisfied.

This paragraph sets strict limitations
on the use of oral presentations by the
parties. However, an oral presentation is
an option which a Mechanism can offer
to the parties if it desires, but this provi-
slon does not require that the Mechanism
do so. If the Mechanism provides an op-
portunity for an oral presentation, it
must satisfy certain requirements. First,
no oral presentation may occur unless
. both parties agree to it. Second, before
agreement the consumer must be in-
formed of those facts that would affect
his or her decision to agree. It must be
disclosed that an oral presentation is
completely optional, that the warrantor
cannot appear unless the consumer
agrees, and that the Mechanism will
render a decision whether or not an oral
presentation occurs. The proposed date,
time, and place for the presentation and
a description of the relevant procedures,
rights, and duties must also be disclosed.
Third, each party has the right to be
present during the other party's oral
presentation. The final sentence of this
paragraph makes it clear that once the
parties have agreed to an oral presenta-
tion, one party may be allowed to make
a presentation whether or not the other
party appears. This disclosure i3 not in-
tended to override the Section 703.5(¢)
rebuttal requirement. If the party ap-
pearing presents new evidence, the other
party must be contacted and given an
opportunity to rebut (not necessarily in
person) before a final decision can be
made.

Several types of comments were re-
ceived in regard to the discretionary na-
ture of oral presentations. The Staff
Report cites the following reason for
leaving the decision up to the Mechanism.

It 1s recognized that several existing mech-
anlsms operate at a natlonal level and do
all of thelr information gathering by tele~
phone or mall. To require an opportunity for
an oral presentation at a reasonable time and
place would make it lmpossible for these
mechanisms to achieve the expeditious set~
tlement of disputes which is envisioned by
Section 110(a) of the Act.»® -
‘¥R 1-2-3, 086.

.
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Support for this proposition was re-
ceived from one of the existing mech-
anisms, ™

Several witncsses suggested that an

oral presentation should be allowed when
the consumer requests ™, or when either
party requests.™ These comments did
not adequately support the view that the
right to an oral presentation is essential
at this informal level of dispute settle-
ment. Since the need to foster a variety
of Mechanisms, including national ones,
is greater than the need for oral presen-
tations at the behest of the parties, the
Commission has retained this provision.

Two comments argued that the Mech-
anism should be allowed to require the
parties to appear before it and make
oral presentations.® The Rule does not
adopt this approach, because a required
appearance and presentation might
cause consumers to drop out of the Mech-~
anism. The Stafl Report states:

Preparing for an oral presentation could
be costly, as it might involve interviewing
witnesses or developing a statement or ex-
hibits. Even if a consumer does not prepare
for an oral presentation, there are costs in-
volved in merely appearing at the appointed
time and place. If a consumer is required to
appear upon penalty of default, these costs
are Involuntary ones, and, as discussed at
page 57 of this Report, saddling the consumer
with them would contravens the legislative
intent expressed in the House Report.>®

One final proposal in this ares was
to allow the Mechanism to consult with
the warrantor alone. The need for this
type of consultation during the decision-
making process was not shown. It appears
to be more appropriate during a medi-
ation stage. The room for abuse and the
possibility of unfair warrantor influence
which this proposal would create, man-
dates that it not be adopted.

Several consumer representatives as-
serted that any oral presentation should
be at a convenient time and place™ A
requirement such as this is unnecessary,
since the consumer can veto an oral pres-
entation and presumably would do so if
it were not at a convenient time and
place. Additionally, since the Mechanism
can elect not to allow oral presentations
(and since the consumer can veto), there
is no incentive for it to select an incon-
venient time or place.

A few other witnesses commented on

the clause relating to witnesses and coun-
sel, which is merely a disclosure require-
ment. One person felt that the consumer

TR 129, MACAP, See, also, R 1-2-3, 1803,
FICAP; R 1-2-3, 1707, CRICAP.

> R 1-3-2, 394, Shell Of1; R 1-6, 42, NCLC;
fR 2083-2084, Long Beach Legal AIld
Foundation; TR 2421-2422, SFCA; TR 2526,
San Francisco Bar Commilttee on Consumer
Rights.

29 TR 1442-1443, 1447-1440, Chicago Legal
Ald Bureau.

»©1 R 1-3-3, 5§79, Quarles & Brady; TR 262,
NCL.

*e R-1-2-3, 886.

™R 1-4-1, 391, MACAP; R I1-4-1, 512,
AHAM.

ne g 1-8, 42-43, NCLC; TR 152-163, Shelby
County Legal Services Assn.; TR 276-277,
NCL; TR 2084-2085, Long Beach Legal Aild
Foundation.
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should expressly be given the right to
bring witnesses.” Another felt that use of
counsel by the parties should be at the
consumer’s aption.** Since the Commis~
sion has decided to make oral presenta-
tions optional with the Mechanism, and
since the Rule is intended to allow many
different forms of Mechanisms, the Com-
mission does not find a basis for setting
strict requirements for the conduct of
oral presentations.

Finally, two trade assoclations com-
plained that Paragraph (f) (2) requires
the Mechanism to make certain disclo-
sures to the consumer, but does not re-~
quire it to make the same disclosures to
the warrantor,®® This criticism is not well
taken. The Rule is written to contain suf-
ficient protection for the consumer whose
dispute is being handled by a Mechanism
selected by the warrantor, Since the war-
rantor selects the Mechanism, the war-
rantor presumably can have the Mecha-
nism built in similar protections for the
warrantor. .

DISCLOSURES TO CONSUMERS

(g) The Mechanism shall inform the cou-
sumer, at the time of disclosure required in
paragraph (d) of this section that: (1) if he
or she is dissatisfied with its declsion or war-
rantor’'s intended actions, or eventual per-
formance, legal remedies, including use of
small claims court, may be pursued; (2) the
Mechanism’s decision is admissible in evi~
dence as provided in section 110(a) (3) of the
Act; and (3) the consumer may obtain, at
reasonable cost, copies of all Mechanism rec-
ords relating to the consumer’s dispute.

This paragraph lists the disclosures
that must be made to the consumer at
the time he or she is notified of the
Mechanism's decision and the warran-
tor’s intended actions. The first item is
the fact that all available legal remedies
may now be pursued. Second is the fact
that Section 110(a)(3) of the Act pro-
vides that the Mechanism’s decision is
admissible in evidence in a related clvil
action. The final item relates to the
parties’ right to access to the dispute ﬁle
as required by Section 703.8(d).

No negative comments were dn‘ected
to this notification requirement. One wit-
ness stressed the need to inform the con-
sumer of the right to pursue further
legal remedies, and the importance of
mentioning avenues such as small claims
court.™ One other witness suggested that
the Mechanism should also mention the
possibility of binding arbitration.”® If the
Mechanism is aware of an arbitration
program (or any other dispute settlement
mechanism) that operates fairly, noth-
ing in Paragraph (g) would prohibit it
from providing this information to the
consumer.

FOLLOW-UP

(h) If the warrantor has agreed to perform
any obligations, either as part of a settlement
agreed to after notification to the Mech-
anism of the dispute or as a result of a
decision under paragraph (d), the Mechan-

.

1 R 1-8, 143-44, Elinor Guggenheimer, New
York City Office of Consumer Affairs,

a2z R 1-6, 42-43, NCLC.

MR 1-4-1,-61, NAFM; R I-4-1, 85, NRMA.

"4 R 1-8, 75, CSRL.

w TR 92-93, CBBB.
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fam shall ascertain from the consumer wilhin
10 working duys of the date for performs-
ance whether performance has occuried.

This paragraph requires.the Mecha-
nism to provide followup in every case
in which the warrantor has promised
some action to the consumer. In this way
the Mechanism will be aware of each
instance in which a warrantor has vio-
lated the Section 703.2(f)(3) require-
ment that the warrantor perform all
agreed to obligations. The Mechanism
will need this mformation to include in
its records, indexes, and statistical com-
pilations as required by Section 703.6.

Few comments were directed at this
provision. The Center for the Study of
Responsive Law felt that this was a very
important requirement.

It may be hard to belleve, but regrel[t{ably
it 1s a fact that many complaint-handling
mechanisms have no effective means for de-
termining whether promised action was ever
taken. Our studles have found that such
mechanisms rely on the belief that if the
promised service s not forthcoming, the con-
sumer will re-contact the agency and inform
them of the non-compllance. What actually
happens, however, is that the conswuiner gives
up and tries to live with his frustration . ..

This requirement, therefore, 1s necessary
to ensfire that such mechanisms effectively
handle complaints <1¢

Two industry representatives objected
to the paragraph as inappropriate and
unnecessary The National Electrical
Manufacturers Association stated that it
“places the mechanism in an enforce-
ment role as an advocate for the con-
sumer.” #’ The provision does not have
this effect It merely requires the Mech-
anism to determine whether or not per-
formance has occurred, and to place this
information in its records. Both NEMA
and the other industry comment argued
that the consumer should be expected
to re-contact the Mechanism if perform-
ance has not occurred.”® For the reasons
stated by CSRL in its comment, quoted
above, the Commission has determined
that this provision 1s necessary to ensure
that most instances of warrantor non-
compliance will appear in the records of
the Mechanism.

Paragraph (h) in the proposed Rule
required that follow-up occur within 5
working days of the date for perform-
ance. In order to minimize any burden
placed on the Mechanism by this pro-
vision, the time period has been extended
to 10 working days. This would allow
the Mechanism, for example, to provide
the consumer with a postcard along with
notification of decision with instructions
to return it on the date specified for per-
formance indicating whether or not per-
formance had occurred. If the Mech-
amsm did not receive the postcard back
within a few days of the date for per-
formance, then it would have to actively
attempt to contact the consumer.

Two other comments suggesied that
the last word in this paragraph, ‘‘oc-

curted”, be changed to ‘“commenced” or
“begun’, because 1t might be impossible
-U'R 1-8,
2T R 1-4- 1 9.
SSRO1-4-1, 97~ 08; R 1-3-1, 200, Union
Carblde.
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for the warranior to camplete perfornt-
ance within & working days®® Such
change Is not necessary. This provision
is not intended to imply that perform-
ance must be accomplished within a 10
day period. It is intended to require the
Mechanism to folow-up within 10 work-
ing days of the date on which performs-
ance is to have been completed.

CONSUMER’S RIGHT TO PURSUE OTHER
REMEDIES

(i) A requirement that a consumer resort
to the Mechanism prior to commencement
of an actlon under section 110(d) of the Act
shall be satisfled 40 days after notification to
the Mechanism of the dispute or when the
Mechanlsm completes all of 1ts duties under
paragraph (d) of this section, whichever oc-
cwms sooner Except that, if the Mechanism
delays peiformance of its paragraph (d)
duties as allowed by paragraph (e), the re-
quirement that the consumer initially resort
to the Mechanism shall not be satisfied until
the period of delay allowed by paragraph (e)
has ended.

Section 110(a) (3) of the Act provides
that under certain circumstances a war-
rantor may require a consumer to resoit
to the Mechanism before commencing
an action under Section 110(d) of the
Act. This paragraph provides that any
requirement imposed by a warrantor is
satisfied either 40 days after notification
to the Mechanism of the dispute or when
the Mechanism has completed its dutics
under Section 703 5(d) whichever is
sooner. The last sentence of this provi-
sion contains two exceptions to this gen-
eral rule, which correspond to the two
exceptions to the 40 day requirement
found in Section 703 5(e>.

A few modifications were proposed but
the Commission did not find the reasons
to support them persuasive. One com-
ment argued that a settlement between
the consumer and warrantor should
satisfy the requirement of resort to the
Mechanism.*° First, a consumer who has
settled should have no need to proceed
immediately to court. Second, if this
were allowed, a consumer could agree Lo
a settlement 1n bad faith merely as a
device to bypass the Mechanism and go
straight to court.

Another comment suggested that a
requirement of Initial resort to the
Mechanism should not be satisfied until
the time for performance has occurred.’”
‘This would be unfair to a consumer who
was not satisfied with the decision and
would serve no purpose but to unrea-
sonably delay the consumer.

Finally, one comment proposed that a
further exception to the 40 day period be
included for “excusable failures” on the
warrantor’s part to provide necessary in-
formation.® As the discussion of Sec-
tion 7035 (d) and (e) indicates, the
Commission has determined that 40 days
is the maximum length of time a con-
sumer should be delayed from going to

MR 1-4-1,
NRMA.

= R 1-8, 144, Elinor Guggenheimer, NY
COCA.

=R 1-3-2, 566, Nixon, Hargrave, Devans &
Doyle.

1R 1-4-1, 86, NRMA.

51, NAFM, R 1-4-1, 85-86,

court except in those cases where addi-
tional delay Is caused by the consumers
inaction. If the consumer has provided
the information specified In Section
703.5(e) (1), lack of information from
the warrantor would not preclude the
Mechanism from reaching a decision. If
the warrantor does not provide any in.
formation, the Mechanism will merely
decide In favor of the consumer (if the
consumer has provided enough informa-
tion to justify recovery).

LEGAL EFFECT OP MECHANISM DECISIONS

(§) Declsions of the NMechanlam ahall not
ho legally binding on any person. However,
the warrantor shall act In good faith, as pro-
vided tn § 703 2(g). In any civil action artsing
out of a warranty obligation and relating to
a matter considered by the Mechanism, ahy
decision of the Mechanism ahall be sdmis-
sible in evidence, a3 provided In section 110
(a) (3) of the Act.

This paragraph specifies the effect
which o Mechanism decision shall have
on the parties to the dispute. A decision
shall not be legally bindIng on any per-
sor, however, the warrantor is obligated
by Section 703 2(g) to act in good falth
in declding whether, and to what extent.
it will abide by each decision. The lass
sentence of this provision s & restate-
ment of a portion of S8cction 110 t%»
of the Act which provides: “In any chhvil
ection arisirg out of a warranty obliga-
tion and relating to a matter connidered
in such a procedure, any deciston In such
procedure shall be admissible in
evidence.”

Several Industry representatives cone
tended that warrantors ahould be
allowed to require consumers Lo resort Lo
mechanisms whose decisfons would be
legally binding (e, binding arbitra.
tion) . The Rule does not allow this for
two reasons. First, as the Staflf Report
indicates, Congressional intent was that _
decisions of Section 110 Mechanisms not
be legally binding.™ Second, even {{ bind-
ing Mechanisms were conlemplated by
Section 110 of the Act. the Commissioa
is not prepared, at this point In time, to
develop guidelines for a system in which

consumers would commit themselves, at

the time of product purchase, to resclve
any difficulties in a binding, but nop-
Jjudicial. proceeding. The Commission s
not now convinced that any guldelines
which it set out could ensure sumcknl
protection for consumers.

Many consumer representatives suud

that Mechanism decisions should be
binding on the warrantor alone, becaus¢ -
the warrantor is the party who has
chosen the Mechanism as the forum for

dispute resolution.™ The Rule Drsw
requires the warrantor to act in it

faith in deciding whether, and to what -

extent, it wlill ablde by Mechanism de», .

cistons. Thus an adverse Mechanism ée=

*5 Tr 66-68, NAHB; TR 809-811, 823. M
TR 833-834, Guren, Merritt, Bogg & Cubwm, -
TR 1263-1264, Mirro Marine Divislon, .

MR 1-2-3, 992; R 1-3-3, 1117, Nows.

Report. .
%R 1-8, 77, Detroit Consumer Afalm
Dept; TR 34-35, CFA; R 1-6, 58-08, CONA4

ment,

et
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cision will have a far greater impact on
a warrantor than it will on a consumer.
The Commission s not persuaded that
making this impact on the warrantor
even greater would benefit consumers
more than it would discourage warran-~
tors from adopting Mechanisms.

Two witnesses were concerned that the
Rule as written would not allow the use
of binding arbitration by the parties
after the Mechanism had rendered a de-
cision.®™ As the Staff Report makes
clear,® there is nothing in the Rule
which precludes the use of any other re-
medies by the parties following a Mech-
anism decision. The warrantor, the
Mechanism, or any other group can offer
a binding arbitration option to con-
sumers who are dissatisfled with Mech-
anism decisions or warrantor intentions.
However, reference within the written
warranty to any binding, non-judicial
remedy is prohibited by the Rule and
the Act.

Others suggested that In some cases
the warrantor and the consumer might
want to agree to use a remedy such as
binding arbitration instead of proceeding
to the Mechanism.** Again, nothirg in
the Rule precludes the parties from
agreeing to use some avenue of redress
other than the Mechanism if they feel
1t is more appropriate. However, once the
consumer or the warrantor notifes the
Mechanism of the dispute, the Mecha-
nism is required by Section 703.5(d) to
proceed to a decision within the speciﬂed

* time limits,

SECTION 703.6——R1-:CORDKEEPL‘NG

Section 703.6 states the minimum
recordkeeping requirements to which a
Section 110 Informal Dispute Settlement
Mechanism must conform. The Section
covers development and maintenance of
individual dispute files, indexing, statis-
tical summaries of Mechanism perform-
ance, and record retention requirements.

The Section 1s intended to facllitate
fair, orderly and efficlent complaint
handling: recognition of industry-wide
product or warranty performance prob-
lems; independent audit under Section

- 703.7 of the Rule: and review and moni-

toring by the Commission, and by inter-
ested persons pursuant to Section 110(a)
(4) of the Act. Requirements have been
set with a view to acceptable cost levels,
and to the need to preserve the confi-
dentiality of sensitive records. Wherever

" reasonable, recordkeeping practices con-
- sistent with the practice of existing com-

plaint handling bodies were adopted.
The Commission staff rationsle for the
recordkeeping requirements initially pro-
posed was set out at pp. 88-98 of the staff
Report.® Following review of written and
oral comment on the proposed Rule, the
Commission has modified the record-
keeping requirements in certain respects.
The modifications are treated in detail
below, Certain of these will merely clarify

TR 17, Virginia Knauer, Office 6f Con-
sumer Affairs, HEW; TR 260-261, NCL.

™R 1-2-3, 993.

2> TR 91-92, CBBB; TR 14861467, AAA,

» R 1-2-3, 9904-1004,
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the extent of recordkecping obligations
intended under the Rule as initially pro-
posed.®™ Others are intended to reduce
the recordkeeping obligations where the
comment was persuasive that legislative
and commission objectives could be
achieved under less burdensome require-
ments.

Under the requirements relating to in-
dividual dispute files, reductions were
achieved by elimination of certain re-
quirements for preparation of summaries
and fact descriptions.®™ Under the modifi-
cations, requirements would be met sim-
ply by the filing and retention of records
otherwise prepared or collected in the
normal course of dispute handling. In-
dexing requirements have been stated
with more particularity.™ Statistical
summaries will be required semi-
annually,™ rather than monthly as
initially proposed. Other modifications
will be noted in the detailed discussion
under each section.

There were numerous written and oral
comments that either generally op-
posed ** or generally supported®* the
recordkeeping requirements as proposed,
including several relating to the feasibil-
ity of implementing the recordkeeping
requirements as proposed.”™ Except as

> E.g., “relevant and material” has been
added to certaln sections to clarify that ver-
batim summaries or transcripts of tele-
phone conversations would not be required.
The comments underscored the possibility of
& more onerous reading of these sections than
had been intended. See, for example, TR 422,
Electronic Industries Assoclation, and TR
222, Assoclation of Home Appliance Manu-
facturers.

= proposed Section 703.6(a) (1), and Sec-
tion 703.6 (a) (1) (1v)~(vi).

=2 The general indexing requirement of
proposed Section 703.8(b) has been deleted
in favor of new Section 703.6 {b), (c) and (d).

a3 Section 703.6(e), discussed infra at 149,

=4 Several representative comments: R 1~
4-1, 357-358. National Assoclation of Home
Bullders commented that the requirements
would be costly and cumbersome, and would
deter warrantors from establishing mecha-
nlsms; R 1-4-1, 394, Major Appliance Con-

- sumer Action Panel (complicated and re-

dundant, noting particularly the requirement
of a summary form); R 1-3-2, 626, Proctor~
Silex, 8CM Corporation {(unnecessarfly oner-
ous and expensive); R 1-3-2, §79, Quarles &
Brady (extremely burdensome); TR 831,
Warranty Review Corporation (cumber-
some ., . . costly burden unnecessary to the
main purpose of the Act); TR 831, Guren,
Merritt, Sogg & Cohen (cost large enough to
discourage the use of informal dispute settle~
ment procedures) ; R 1-4-2, 672, National Au-
tomoblle Dealers Association (too expansive
for the average size dealer).

= TR 845 and following, Donald Roths-
child; TR 248, Christopher Wheeler; TR
2434, John Pound, 8an Francisco Consumer
Affairs Office (minimum essentlal even recog-
nizing the cost factors); TR 2371, Max Factor,
Office of the Los Angeles City Attorney; TR
1470, American Arbitration Association; TR
105, Council of Better Business Bureaus:; TR
2149, Kit Manufacturing Company; TR 2492,
Joe Garcia, California Department of Con-
sumer Affairs.

2% One common theme among those op-
posed to the recordkeeping requirements as
proposed, was that the cost would deter war-
rantors from establishing Inform-~1 dispute
settlement procedures. See, footnote 234. The
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noted In the detalled discussion below,
there was not a great deal of criticism (or
support) with regard to particular rec-
ordkeeping provisions or subsections.
There was a dearth of specific counter~
proposals. In response to general objec~
tions many of the modifications reflect
a decision by the Commission to effect’ a
general or over-all reduction in the rec-
ordkeeping obligation. The Commission
has determined that the requirements as
set forth are sufficient to meet the funda-
mental recordkeeping objectives set out
in the discussion supra at 138. :

INDIVIDUAL DISPUTE RECORDS

(a) The Mechanism shall maintain records
on each dispute referred to it which shall
include:

(1) Name, address and telephone number
of the consumer;

(2) Name, address, telephone number and
contact person of the warrantor;

(3) Brand name and model number of tho_

product involved;

(4) The date of receipt of the dispute and -

the date of disclosure to the consumer of the
decision; h

(6) All letters or other written documents
submitted by either party;

(6) All other evidence collected by the
Mechanism relating to the dispute, including
summarles of relevant and material portions
of telephone calls and meetings between the
Mechanism and any other person (including
consultants described in § 703.4(b) )

(7) A summary of sny relevant and ma-
terial information presented by either party
at an oral presentation;

(8) The decision of the members, in-
cluding information as to date, time and
place of meeting, and the identity of mem-
bers voting; or information on any other
resolution;

(9) A copy of the disclosure to the parties
of the dectsion;

(10) A statement of the warrantor’s in-
tended action(s);

(11) Copies of follow-up letters (or sum-
maries of relevant and material portions of
follow-up telephone calls) to the consumer,
and responses thereto; and

(12) Any other documents and communi-
cations (or summaries of relevant and ma-
terial portions of oral commumcatloma) re-
lating to the dispute.

Section 703.6(a) establishes mainte-
nance requirements with regard to rec-
ords that would come into the Mecha-
nism’s possession in the normal course of
its receipt, investigation and resolution
of individual disputes pursuant to other

sections of this Rule. The requirements ~

support the general purposes of record-
keeping, discussed supra, at 138. In addi-
tion, the file, available to the parties to a
dispute under Section 703.8(e), would
provide a basis for any subsequent
arbitration, legal or other proceedings
following action by the Mechanism.

following comments reflect a contrary view: i

R 1-3-3, 766, Better Business Bureau, Chi-
cago (stated that present recordkeeping sys-
tem could be modified to conform to the new
requirements with a minimum of dificulty):
TR 1470, American Arbitration Association
(records currently kept on all AAA cases in-
clude most of the basic information required
by the proposed requirements); TR 863, Don-
ald Rothschild (economies of scale); TR 368,
Warranty Review Corporation (economies of
scale).
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The Scction has been modified m cer-
tain respects, The proposed dispute sum-
mary form under former (a) (1), the fact
description under former (a) (1) (iv), the
statement under former (a) (1) (v), and
the summary of follow-up action under
former (a) (1) (vi) have all been deleted
with a view to cost savings related to
Mechanism staffing. The Commission’s
view is that the information in each in-
stance would still be available in the file
under new paragraph (a) in the form of
raw documents collected or prepared by
the Mechanism in the normal couise of
dispute handling. Conversely, require-
ments for preparation of summaries of
phone conversations, oral presentations
and the like have been retained, Section
703 6(a) (6), (7). (107, (11), and (12y,"”
since there would be no other source of
a written record for the file. This is con-
sistent with the reported practices of a
number of exising complaint handling
mechanisms.*”

Under the Rule. “ielevance’ remains
the principal-——and probably the least
burdensonie—critelion with regard to fil-
ing and retention of documents collected
or prepared in the normal course of re-
solving individual disputes. However, the
Comnussion has modified the record-
keeping provisions relating to summaries
of phone conversations and meetings,
cited above, by inserting, as appropnate,
“relevant and material.”” This, together
with retention of *“summaries”, is in-
tended to claiify that only those portions
of oral transactions material to consid-
eration of the dispute need be recorded;
and then only in notation or summary
form. rather than lengthy or verbatim
transcriptions.”

The Commission does not expect that
all of the types of 1ccords delmeated m
Section 703.6(a) would necessarily be in-
volved in each dispuie The Commission
recognizes that many disputes will be de-
cided fairly on the basis of very abbrevi-
ated files, This would not obwviate the
need or requirement for orderly record-
ing, filing, and retention of records as
set out in the Rule. The guiding principle
intended is that only those 1ecords neces-
sary for full and fair determination of
disputes be collected, assembled, and re-
tained.

The words “the decision” 1n new Sec-
tion 703.6(a) (4) ({ormerly Section 703.6
(a) (1) (vii)) have been substituted for
the term “resolution” to conform to us-
age in other parts of the Rule.”® As indi-
cated, the paragraphs have been renum-
bered as required by changes and dele-
tions.

21 Former Scction 703 6(a) (3), (4), (7).,
(8) and (9), respectively,

- R 1-4, 394-395, Major Appliance Con-
sumer Action Panel; R 1-4-1, 308-309, Furnl-
ture Industry Consumer Advisory Panel.

- A number of comunents singled out prep-
aration of summaries of telephone conversa-
tlons as being particularly onerous: TR 422,
Electrome Industiies Assoclation; R 1-3-3,
1075, Guien, Merritt, Sogg & Cohen, TR 222,
Association of Home Appliance Manufac-
turers, and others

0 Sections 703 1(f), 703 2(f) (2), 7034 (a)
and (b), 7035(c), 7036(d) (1) and (2),
703 6(a) (8) and (8), 703 8ic) and others

FEDERAL REGISTER, VOL 40, NO. 251—WEDNESDAY, DECEMBER 31,

RULES AND REGULATIONS

INDEXING REQUIREMENTS

{b) The Mechanism shall maintain an Iin-
dex of each warrantor’s disputes grouped un-
der brand name and subgrouped under prod-
uct model.

(¢) The Mechanism shall maintain an in-
dex for each warrantor as will show: 1) all
disputes in which the warrantor has prom-
ised some performance (either by settlement
or In response to a Mechanism decision) and
has falled to comply, and 2) all disputes In
which the warrantor has refused to ablide by
& Mechantsm declsion

(d) The Mechanism rhall maintain an in-
dex as will show all disputes delayed beyond
40 day<

Proposed Section 703 6(b? stated in
general terms the requizement that a
mechanism must index individual dispute
files to facilitate identification and anal-
ysis of patterns of Mechanism and war-
rantor actions, and patterns of
warrantor or industry complaints or
product defects. Indexes were to be
established based on a number of factors,
mcluding the anticipated needs of an
auditor operating under Section 703.7.
The Staff Report accompanying the pro-
posed Rule indicated that records would
probably be indexed by warrantor, prod-
uct, type of complaint, final disposition
and other categories." The general re-
quirements of the paragraph have been
clarified by substitution of new Section
703.6(bY, (¢) and (d), which state the
mdexing requirements with more par-
ticularity. The paragraph had been ob-
Jected to on the grounds of unnecessary
buiden or lack of clanty.*"

Paragraph (b) now requues thai dis-
putes be indexed by warrantor's brand
name and product model. Analysis of pat-
terns of complaints 1s 2 current practice
among existing dispute settlement mech-
anisins, and has formed the basis for
mechanism recommendations regardimg
mdustrywide consumer problems -* The
practice 15 widely considered to be a nat-
ural and logical extension of complaint
handling,** since resolution of generic
problems leads ultimalely to a reduction
in the number of individual complaints.
The paragraph (b) indexing 1equirement
1s intended to recognize and preserve this
important practice among dispute set-
tlement mechanisms estahlished under
this Rule.

Paragraph (¢) states indexing require-
ments relating to two key indicators of a
warrantor’s good faith participation in
an informal settlement mechanism. En-
trites under the first category—warran-
tor failure to perform obligations agreed
to—would raise a presumption of a Rule
violation. Entries under the (c) (2) cate~
gorv—refusals by a warrantor {o abide
by Mechanism decision—would not raise

-1 R 1-2-3, 998.

R 1-3-2, 579, Quarles & Brady, R 1-6, 53~
54, Christopher Wheeler; R 1-4-1, 616, Na-
tlional Retall Merchants Assoclation (not nee-
cssary for operation of Mechanism itself); TR
350, Wartanty Review Corporation; and see
generally Footnote 234, supra.

'R 1-2-3, 998, Staff Report

2 Id ; TR 23-24, Virginia Knauer, Office of
Consumer Affairs, HEW,; R 1-6, 53- 54, Chris-
topher Wheeler, R 1-2-3, 1804, Furniture In-
dustry Consumer Advisory Panel; R 1-2-4,
1989-1991, Major Appliance Consumer Ac-
tion Panel

such a presumption,™ but would be rele- -
vant to review of warrantor performance
by the Federal Trade Commission under
Section 110(a) (4) of the Act, and the
‘“‘good faith” requirement under Section
703.2¢(g) of the Rulc.

Paragraph (d) requires maintenance
of an index of disputes delayed beyond
the 40 day time limit set out in Section
703 5(d). This requirement is intended to
facilitate ease of initial determination by
the Commission, and by an auditor under
Section 703.7, as to whether a Mecha-
nism is resolving disputes ‘“expedi-
tiously.” A significant number of entries
in this index category would be an indi-
cation that a Mechanism was not com-
plying with the fundamental requirement
of the Act to proceed expeditiously. That
determination would be based ultimate-
1y, as would a determination of “fair- -
ness”, on a review of the facts and
circumstances in each case, or on a rep-
resentative sample of cases, in which the
Mechanism required more than 40 days
to fulfill 1its obligations under Section
703 5(d) of the Rule.

The indexes required under Section
703 6 (b), (¢) and (d) could be kept con-
fidential by the Mechanism to the extent
permitted under Section 703.8(b). For
purposes of clarification indexes may be
maintained in any convenient form, pro-
vided that the information required is
readily ascertainable, and the underlying
dispute files are available and clearly -
reterenced

STATISTICAL REPORTING REQUIREMENTS ™

{e) The Mechanism shall compille semi-
annually and maintaln statistles which show - -
tne number end percent of disputes in each |
of the following categoiies

(1) Resolved by staff of the Mechwlm
and warrantor has complied, Vo

(2) Resolved by staff of the Mcchnnhm,
nme tor compliance has occurred, and wu-‘
rantor has not comphed; -

{3) Resolved by staff of the Mechaul.ﬂn
and time for compliance has not yet occurred;

{4) Declded by members and warrantor hu
complied, .

(5) Decided by members, time for complis
ance has occurred, and warrantor bas not *
complied;

(6) Decided by members and time for com-
pllance has not \et occurred;

S

consumer,; ol
(8) No jurlsdictiion;
(9) Decision delayed beyond 40 days undes, 77
§7035(e)(1); - sx
(10) Decision delayed beyond 40 dnyt undu : 3
§ 703 5(e) (2);
(11) Decislion delayed beyond 40 days W
any other reason; and .
(12) Pending decision. .

LTS

Paragraph (e) requires the Mechlj
nism to compile, maintain and repor§>
statistics according to various status and i
final disposition categories. The

tical summary supports the !unctloq il

"R 1-3-2, 394, Shell Oll Company -}
pressed the concern that the
would enforce the Rule based on pre-Getars.. -~
mined formulas regarding warrantot ""-“
formance, No stich presumptions are k¥ o
tended. See generally the discussion wader
the good faith requirement under Gectier :‘ e
703 2(g), supra. ., |

23 Proposed as Section 703.6(d).
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and activities deseribed under indexing,
and provides a basis for review by In-
terested members of the general public.
On the basis of the statistically reported
performance, an interested person could
determine to file a complaint with the
Federal Trade Commission pursuant to
Section 110(a) (4) of the Act, and there~
by cause the Commission to review the
bona fide operation of the dispute set-
tlement mechanism. The accuracy of
the compilations are to be verified by an
suditor under Section 703.7(b) (3) (i).

The statistical reporting requirements
have been modified in certain respecis.
The paragraphs as proposed would have
required monthly compilations. In re-
sponse to comment on the record,™ this
requirement has been reduced to semi-
annual compilations, in order to reduce
the Mechanism’s reporting burden.

Former Section 703.8(d) (1) (Ix) (in-
sufficient information) has been deleted
as superfluous. Former paragraph (d)
(1) (xi), “decision delayed beyond 40
days”, has been broken down into the
following three categories: New 703.6(e)
(9) *“delayed beyond 40 days under Sec-.
tion 703.5(e) (1) (failure by consumer
to provide information); (e)(10) ‘de-
layed beyond 40 days under Section 703.5
{e) (2) " (Consumer seeks redress directly
from the warrantor); (e)(11) “decision
delayed beyond 40 days for any other
reason.” Former paragraph (d)(2) re-
quiring computation of average time be-
‘tween referral to the Mechanism and
final resolution has been deleted on
grounds that it is burdensome to com-
pute and of guestionable value, particu-
larly in light of new categories (e} (9,
(10) and (11). :

Section 703.8(a) requires that the
statistical compilations under Section
T703.6(e) shall be available to any per-
son for inspection and copylng. Records
forming the basis of the statistics may
be kept confidential to the extent per-
niitted under other paragraphs of Sec-
tion 703.8.

RECORD RETENTION
{f) The Mechanism shall retain all records

specified in paragraphs (a)~(e) for at least <

4 years after inal disposition of the dispute.

The Commission has retained the four
year requirement despite a number of
recommendations that the retention
period be reduced due to costs of stor-
age The requirement is intended fo
support the Commission’s monitoring
obligations under Section 110(a)(4) of
the Act, which might involve Commission
analysis of Mechanism or warrantor

wR 1-4-1, 513, Association of Home Ap-
pliance Manufacturers (called for drastic
reduction in frequency): TR 654, Furnliure
Industry Consumer Advisory Panel (cur-
rently issues quarterly reports); R 1-3-3, 928,
Amana (guarterly).

w1 R 1-3-1, 290, Union Carbide Corporation
{2 years); TR 222, Association of Home Ap-
pliance Manufacturers (2 years); TR 1620,
Better Business Bureau, Chicago, Illinois (2
years); and others. But see, R 1-8, 75,
Christopher Wheeler (four years essential to
support follow-up consumer action, FTC en-
forcement, and outside research).
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action over an extended period. Records
would be available to parties to disputes
unresolved following Mechanism action,
or in subsequent disputes arising out of
an earlier transaction, The retention re-
quirement would help to assure that the
history and record of the dispute were
preserved for a period equal to the gen-
eral statute of limitations under the Uni-~
form Commercial Code.*® The Commis-
slon has no objection to storage of rec-
ords by means of microfllm or any rea-
sonable alternative fo retention of raw
files. -

SecTIOR 703.7T—AUDITS

Section 703.7 establishes requirements
relating to independent audit of the
Mechanisni™ itself, and of the perform-
ance of participating warrantors. The
proposed audit requirements elicited con-
siderable comment. Opponents cited the
presumed cost of an outside audit,”™ and
counterproposals also reflected a concern
with cost factors rather than opposition
to the notion of an independent audit.*
The general lack of opposition to an in~
dependent audit per se was reinforced by
comment favoring the audit require-
ments as proposed.”* The Commission has
determined that the weight of the record
clearly supports retention of the inde-
pendent audit requirement. However, the
requirement has been modified in sev-
eral respects to reduce costs and clarify
the minimum obligations.

ANNUAL AUDIT

(a) The Mechanism shall have an audit con-
ducted at least annually, to determine
whether the Mechanism anad its implementa-
tion are in compliance with this part. All
records of the Mechanlsm required to be kept
under § 703.6 shall be available for audit.

Paragraph (a) is unchanged, since the
record generally supported the idea of an
annual audit. The “annual” requirement
Is discussed in the introductory portion,
and in Footnote 251, supra. The Mech-
anism, under revised paragraph (b)(3),
may direct its auditor to rely primarily

2¢ Uniform Commercial Code, 2-725.

= R 1-4-1, 8, {C-8), National Electrical
Manufacturers Assoclation; TR 2058, Singer
Sewing Machines; TR 171, Kitchen Dealers
Assoclation; TR 655, Furnlture Industry Con~
sumer Advisory Panel TR 440, Electronic In~
dustries Association.

=1 R 1-4-1, 395, Mejor Appliance Consumer
Action Panel (allow Panel Chairman to con-
duct sudit according to a specified proce-
dure; annual too frequent); R 1-4-1, 514,
Association of Home Appliance Manufac-
turers (every three years); TR 171, Kitchen
Dealers Association (spot checks only); R
1-3-1, 200, Unlon Carbide Corporation (de-
lete in favor of direct review by PTC); TR
93, Council of Better Business Bureaus (per-
mit substitution of alternative plan subject
to FTC approval).

21 TR 2149, Kit Manufacturing Company;
TR 2492, California Department of Consumer
Affalrs: TR 1522, Better Business Bureau,
Chicago, Illinois; TR 2174, Orange County
Office of Consumer Affairs (but tighter for-
mat should be required); TR 2043, California
Deputy Attorney General; TR 862, Donald
Rothschild; TR 2541, 8an Francisco Bar Com-
mitiee on Consumer Rights; TR 1470, Amer-
ican Arbitration Association; TR 201, Chris-
topher Wheeler.
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on findings derived on the basis of direct
contact with consumers who had utilized
the Mechanism. The auditor would have
access to all Mechanism records, without
restriction, whatever the methodology.
No date for completion of the report of
the audit is specified; a Mechanism would
be free to conduct the sudit to coincide
with its own budget or reporting cycle.
NATURE OF THE AUDIT

(b) Each audit provided for in paragraph
{a) of this section shall include at a minj-
mum the following:

(1) Evaluation of warrantors’ efforts to
make consumers aware of {he Mechanism's
existence as required in § 703.2(d); and *’

(2) Review of the indexes maintained pur-
suant to § 703.68 (b), (¢), and (d); and

{3) Analysis of a random sample of dis-
putes handled by the Mechanism to deter-
mine the following: (i) adeguacy of the
Mechanism’s and other forms, investigation,
medjation and follow-up efforts, and other
aspects of complaint handling: and (ii) ac~
curacy of the Mechanism’s statistical com-
pllations under § 703.6(e). (For purposes of
this subparagraph “analysis” shall include
oral or written contact with the consumers
involved in gach of the disputes in the ran-
dom sample.) '

In response to comments on the public
record, a number of mod:fications have
heen made relative to the extent and
methodology of the required audit. Pro-
posed Section 703.7(b) would have re-
quired that the audit include a review of
all aspects of Mechanism and warrantor
performance subject to the Rule. and
that the review would include, addition-
ally, verification of a statistically valid
sample of disputes decided by the Mech-
anism. Under the proposed Rule, it was .
envisioned that the auditor would rely
primarily on exhaustive analysis of dis-
pute files and other records, observations
of dispute handling by mechanism staff
and members, and exercise of a consider-
able degree of independent judgment as
to how fairly and experitiously the Mech-
anism was operating. Verification of a
statistically valid sample would have-
provided an additional check on the
auditor’s findings and conclusions.

The Commission has determined that
the objectives of an independent audit
may be realized at considerably less cost
through substitution of requirements.
that state particular audit tasks and
methodology. Section 703.7(b) states
these minimum requirements.

Paragraphs () (1), (2) and (3) (D
set forth specific audit tasks. Paragraph
() (3) (1) repeats much of the general
requirement relating to audit of Mech-
anism operation, as set out in proposed
Section 703.7(b). However, as regards
methodology, Paragraph (b) (3) (1) per-
mits primary emphasis to be placed on
analysis by the auditor of the experiences
of a sample of consumers who have .
utilized a Mechanism. The paragraph
states that “analysis” shall include oral
or written contact with the consumers
involved in each dispute in the sample.
Performance of the audit obligations
under both (b)(3) (1) and (i) should
probably include preparation of a ques-
tionnaire carefully siructured to elicit
information adequate to permit an in-

P
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formed judgment as to the pelformance
of the Mechanism, and the accuracy of
the statistical summaiies.

Paragraph (b) (3) requiies anals »is of
a “random” sample, due to the costs and
uncertainty that might have resulted
under the proposed Section 703 T(b) re-
quirement of a “statistically valid” sam-
ple Nonetheless, the sample must be
drawn so as to fairly reflect the operation
and results of Mechanism action.

The aunditor could base or supplement
the analysis required under (b) (1) on the
consumer contacts described under (b)
(3) (1), though other generally accepted
auditing methodology could be utilized.
The requirements of paragraph (b) (2)
would be met by reference by the auditor
to the indexes, and to at least a sample
of the files forming the basis of the
indexes.

DISTRIBUTION OF AUDIT REPORT

(c) A report of each audit under this sec-
tion shall be submitted to the Federal Trade
Commission, and shall be made available to
any person at reasonable cost. The Alecha-
ristm may direct its auditor to delete names
of partles to disputes, and identity of prod-
wucts involved, from the audit report.

Access to audit information is intended
to facilitate the public and FT'C review
functions set out in Section 110(a) (4) of
the Act. To preserve the confidentiality
of records as permitted under Section
703 8(b), this paragraph will permit a
Mechanism to direct its auditor to omit
from the report the identity of individual
parties or products.

There were very few commcents regard-
ing paragraph (¢}, although several con-
sumer representatives expressed opposi-
tion to the confidentiality provision * A
considerable range of opinion was pre-
sented on the confldentiality 1ssue under
Section 703.8(b). The Commission ra-
tionable for retaining the confidentiality
provision is set out under that section.

SELECTION OF AUDITORS

(d) Auditors shall be selecied by the
Mechanism No auditor may be involied with
the Mechanism as a warrantor, sponsor or
member, or employee or agent thereof, aother
than for purposes of the audit,

The independence requirement is in
accord with generally accepted auditing
standards, and with current practices of
certain existing informal dispute mech-
anusms.™ Comments raising cost oblec-
tions to the independence requirement
were noted in Footnote 251, supra.

SecTION 703.8, OPENNESS OF RECORDS AND
PROCEEDINGS

Scction 703 8 s intended to sivike a
balance between the warrantors’ and
Mechanism’s need for confldentiality,
and the competing need for public access

and scrutiny of Mechanism operations
that is implicit in Section 110(a) (4) of

x8 See, e g, TR 2526, 2536, San Francisco
Bar Committee on Consumer Rights, R 1-8,
144, Elinor Guggenheimer, New York City
Department of Consumer Affairs.

*4 TR 1521, Better Business Bureau, Chica-
go, Illinols; TR 1469~1470, American Arbitra-
tion Association.
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the Act. The Commission believes that
the public “presence”, and the right of
interested persons to file complaints with
the Commisston under Section 110(a) (4)
of the Act, will contiibute to a height-
ened awareness by Mechanisms of the
need for operation in conformance with
the Rule. This should minimize the need
for Commission monitoring under Sec-
tion 110(a) (4) of the Act.

Under Sectlon 703 8 statistical sum-
maries and the annual audit report
would be available to any interested per-
son. Parties to disputes could inspect or
obtain coples of their own dispute files.
Auditors would have access to all Mech-
anism records. For all other purposes a
Mechanism is permitted under the Sec-
tion to maintain the confidentiality of
its record. This Section, particularly the
confidentiality provision, elicited con-
siderable comment. For reasons ex-
plained below, the final Rule reflects only
minor changes.

STATISTICAL SUMMARIES

(a) The statistical summaries specified in
£'703.6(e) shall be avallable to any person
for inspection and copying.

Paragraph (a) is unchanged. It 15 1n-~
tended to support in a himited way the
mmplicit requirement in Section 110(a)
(4) of the Act relating to public review
of Mechansm operation. Comment by
some consumer representafives ques-
tioned whether the statistical summaries
could meaningfully serve the public re-
view function.2®s The Commission be-
lieves that summaries and the audit re-
ports taken together will provide the
opportunity for meaningful public re-
view.

CONFIDENTIALITY

(hb) Except as provided under paragraphs
(s} and (e) of this section, and paragraph
(c) of § 7037, all records of the Mechanism
may be kept confidential, or made avallable
only on such terms and conditions, or in
such form, as the Mechanism shall permit

Paragraph (b) 1is essentially un-
changed. Except for the statisiical sum-
maries, files available to parties, auditor
access, and the audit report, all records
of the Mechanism relating directly to
settlement of disputes may be kept con-
fidential.

There was considerable debate on this
provision. The Commission believes that
the record indicates that the require-
ments represent a fair balance between
the warrantors’ need for confidentiality,
and the competing need for public access
and scrutiny of Mechanism operations.
Consumer representatives were generally
opposed to any limitation on access to
Mechanlsm records, for a variety of rea-
sons.® Industry spokesmen generally

>3 See, eg, R 1-6, 63-64, Christopher
Wheeler; and the discussion relating to op-
position to the confidentiality provision,
nfra.

2R, 1-6, 106-107, Center for Auto Safety
(value of precedent in deciding whether to
pursue a claim; warrantor has access, there-
fore unfair to deny consumer access); TR
2528, 2536, San Francisco Bar Committee on
Consumer Rights; R 1-8, 144, New York City
Depariment of Consumer Affairs (usefulness

voired stiong support for confidentlality
of 1ccords, though several opposed the
provision as written, apparently on the
mistaken ground that participating war-
rantors and Mechanism sponsors would
have no voice in Mechanism policy ree
garding discretionary release of rec-
ords.* The Staff Report™ stated that
the Mechanism, and its sponsors and

parlicipating warrantors, could decide .

the terms and conditions of any dise
closures not required by the Rule, The
Commission reiterates its position that
the Rule does not prohibit sponsor or
warrantor involvement {n formulation of
the Mechanism's general policy regard-
ing release of confidential records.
Based on the pre-publication investi-

gation by the staff, the Commission ia*
aware of the consensus among existing
dispute settlement mechanisms that the
identity of the partles and products ins
volved in a dispute should not be dls-
closed to the general public.™ The con-
cern expressed was that the dentUes
could be used by competitors or otliers to
the detriment of a company engaged in
good faith efforts to resolve disputes.
Thus a warrantor who parucipated in an
mformal dispute settlement mechanism
might be subjecting himself to possible
disparagement, while non-participating

warrantors would not be exposed to this

possibility. Representatives of several ex-
isting mechanisms expressed the view -
that lack of confidentiality would op~
erate as a strong disincentive to ware
rantor participation in informal dispute
settlement.® The Commission belleves
that, on balance, the confidentiality pro= -
vision as proposed should be relalned. :
Disclosure of statistical summaries, audit
reports and individual dispute files, .
should adequately supplement the Come °
mission’s monitoring and enforcement
obligations under Section 110(a) (4) of
the Act, without seriously compromistngs”
the confidentiality desired by warrantors.:

RELEASE OF CONFIDENTIAL RECORDS = .-

4

'

() The policy of the Mechanlam with - .

respect to records made avallable at the "

Mechanism's option shall be set out in e

procedures under § 703.5{a); the policy shall
be applied uniformly to all requests mu-
cess to or coples of such records,

Paragraph (c) received virtmally o
comment. It is unchanged. Bhould &
Mechanism elect to make records awiia-
ble that could be held confidential tfer -
paragraph (b), then paragraph (¢) would
require the Mechanism to state generally
in the written procedures required Inﬂ‘
Section 703.5(a), any lerms Of CODMie .
tions relating to Lhe avallability of sod .
records. The Mechanism would B re=
— i e
to consumer agencies; part of FTC sdaams
tional function); R 1-6, 61-62, Christephe®
Wheeler (important oconsumes m
information; rerearch value).

# R 1-3-3, 84143, Schwinn Bicyds Outde
pany; R 1-8-2, 541, Nixon, Hargrave, Desgse
& Doyle; R 1-4~1, 62, National Assestettet of
Furniture Magufscturerss R 3—4-3, 81, S
tional Retat] Merchanta Assoclaties: B l“

291, Union Carbide Corparsiion. K

= R 1-2-8, 1004, e,
»s d, at 1008. A
*0 Jd., 1010, .
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quired to apply its pollcy, or terms and
conditions, uniformly to all requests for
access to such records. The purpose of
these requirements is to insure that war-
rantors and consumers have equal
knowledge and access to any such rec-
ords.
OBSERVERS AT MEETINGS

(d) Meetings of the members to hear and
decide disputes shall be epen to observers on
reasonable and nondiscriminatory terms, The
identity of the parties and products involved
in disputes need not be disclosed at meetings.

The meetings policy was objected to in
several comments on grounds of imprac-
ticality, or that confidentiality permitted
under paragraph (b) would be compro-
mised.’™ Because of general support and
acceptance among consumer representa-
tives and existing dispute handling or-
ganizations,* the provision is unchanged.
Under paragraph (d), interested per-
sons would be permitted to observe meet-
ings of the members hearing and decid-
ing disputes. Merchanisms could not
place any unreasonable or discriminatory
limitations on attendance by observers,
though the paragraph does not prohibit
some limitations on the number of obser-
vers or frequency of open meetings. The
Commission recognizes that the presence
of observers may interfere to some degree
with the primary Mechanism function of *
dispute handling.

The paragraph is intended to fu1 ther
support the public access and scrutiny
functions implied in Section 110(a) (4}
of the Act. To preserve confidentiality,
the Mechanism would be permitted under
the paragraph to take steps to avoid dis-
closure to observers of the identity of
parties and products involved in disputes.
In the event that parties to a dispute ap-
peared personally, as provided in para-
graph (f) of BSection 703.5, then a
Mechanism might reasonably exclude

_nonparty observers in the interest of con-

fidentiality, since in any event the public
scrutiny function would be served by the
presence of the parties to the dispute.

AVAILABILITY OF DISPUTE FILES TO PARTIES

(e) Upon request the Mechanlsm shall
provide to either party to a dispute:

(1) Access to all records relating to the
dispute; and

{2) Coples of any records relating to the
dispute, at reasonable cost.

Paragraph (e) is unchanged. Access by
parties includes the dispute file described
in Section 703.6(a). It does not include
indexed information under paragraphs
(b), (¢) and (d), or any other records
not available to the general publie. There
were few objections to this provision®®

= R 1-2-3, 381, Alcan Bullding Products;
R 1-3-1, 291, Union Carbide Corporation; Tr
4317, Electronic Industries Assoclation.

™mMR 1-2-3, 1011, Staff Report; R 1-2-4,
1879, Frank McLaughlin, Office of Consumer
Affairs, HEW; R 1-2-3, 1497, Chamber of
Commerce of the US., “Fair Settlement of.
Just Claims.”

# R 1-2-3, 66, Mohasco (defeats confiden-
tiality of records submitted in good faith and
under compulsion); R 1-4-1, 392-93, Major
Appliance Consumer Actlon Panel (may im-
pair contributions currently made by volun-
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The need expressed by consumer repre-
sentatives for access to dispute scttle-
ment records, and their opposition to
confidentiality in any form, is discussed
under paragraph (b), supra.

Access by a party to the records of his
or her dispute is an essential internal
check on the fairness of the Mechanism.
Since the Mechanism is not required to
operate “on the record” as required of
the courts, access by parties must provide
the same type of discipline. While the
rule is far from imposing a constitutional
due process standard on Mechanisms, ac-
cess to the files of one’s own case is a
minimum falrness requirement. A party
is entitled to know the basis on which a
decision is made. Requests for access to
dispute records will not biurden the
Mechanism because the cost may be im-
posed on the requesting party.

The right of a party to copy the dis-
pute records will facilitate further pur-
suit of the dispute should the Mechanism
decision fail to satisfy a party. The avail-
ability of the dispute file would avoid
needless cost and duplication should the
parties choose to pursue the matter fur-
ther in arbitration, litigation, or some
other forum. Section 110¢a) (3) of the
Act would make the decision of a dispute
settlement mechanism admissible in evi-
dence in a civil action arising out of a
warranty obligation and relating to a
matter considered by the Mechanism.
The Act does not address the question of
admissibility of Mechanism records re;
lating to the dispute. Thus the admissi-
bility of these records would be deter-
mined by a court.

DISCLOSURE OF MEMBER AND
STAFF QUALIFICATIONS

(f) The Mechanism shall make available to
any person upon request, information relat-
ing to the qualifications of Mechanism staff
and members.

The Commission has added paragraph
(fy. The final audit provisions no longer
require review by an auditor of staff and
member qualifications under Sections
703.3 and 703.4, for reasons discussed su-
pra, at 151-153. Thus there is no basis
for review, Several existing dispute set-
tlement mechanisms currently disclose
biographical information in routine pub-
lications.” Mechanisms could satisfy the
requirement through publication of the
information in the materials required
under Section 703.5(a), provided the ma-
terials were updated to reflect personnel
changes.

Paragraph (g) relating to Federal
Trade Commission access to Mechanism
records has been deleted from the final
Rule. The paragraph simply restated the
implied condition of Section 110(a) (4) of
the Act, which establishes the Commis-
sion’s review and enforcement obliga-
tions. Proposed paragraph (g) was su-

teer inspections); TR 1204, Consumer Fraud
Division, Office of the Illinois Attorney Gen-
eral (confidential; may contain off the record
admlssions made to resolve a dispute; court,
of course, would determine admissibility).

24 See, e.g., R 1-2-3, 1805, FICAP; R -1-2-4,
2054, MACAP.
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perfluous, since the Commission would
have access to Mechanism records under
the general grant of investigative powers
in the Federal Trade Commission Act,
15 U.S.C. §§ 41 et seq.

PROMULGATION

The Commission has now considered
all matters of fact, law, policy and dis-
cretion, including the data, views and
arguments presented on the Record by
interested parties in response to the No-
tice, as prescribed by law, and has de-
termined that the promulgation of the
Trade Regulation Rule and its Statement
-of Basis and Purpose set forth herein
is in the public interest.

Accordingly, the Commission hereby
promulgates the foregoing Statement of
Basis and Purpose, and hereby amends
Title 16 of CFR, Chapter 1, Subchapter
G, Rules, Regulations, Statements and
Interpretations under the Magnuson-
Moss Warranty Act, by adding & new Part
703 as follows:

PART 703—INFORMAL DISPUTE
SETTLEMENT PROCEDURES

Sec
7031 Definitions.
7032 Dutles of warrantor. -

MINIMUM REQUIREMENTS OF THE MECHANISM

703.3
703 ¢
703 5
703 8

Mechanism organization.
Qualification of members.

Operation of the mechanism,
Recordkeeping. ’ B
703.7 Audits.

703 8 Openness of records and proceedings.

AuvTHORITY: 15 U S C. 2309 and 2310,

§ 763.1 Definitions.

(a) “The Act” means the Magnuson-
Moss Warranty—Federal Trade Com-
mission Improvement Act, 15 U.8.C. 2301
et seq. ’

(b) “Consumer product” means any ~
tangible personal property which is dis-
tributed in commerce and which is nor-
mally used for personal, family, or house-
hold purposes (including any such prop-
erty intended to be attached to or in-
stalled in any real property without re-
gard to whether it is so attached or
installed).

(c) “Wrilten warranty’’ means: (1)
any written affirmation of fact or written
promise made in connection with the sale
of a consumer product by a supplier to a
buyer which relates to the nature of the
material or workmanship and affirms or
promises that such material or work-
manship is defect free or will meet a
specified level of performance over a
specified period of time, or

(2) any undertaking in writing in con-
nection with the sale by a supplier of a
consumer product to refund, repair, re-
place, or take other remedial action with
respect to such product in the event that
such product fails to meet the specifica-
tions set forth in the undertaking, which
written affirmation, promise or under-
taking becomes part of the basis of the
bargain between a supplier and a buyer
for purposes other than resale of such
product. ’

197§
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(d) “Warrantor” means any person
who gives or offers to give a written war-
ranty which incorporates an informal
dispute settlement mechanism.

(e) “Mechanism” means an informal
dispute settlement procedure’which is in-
corporated into the terms of a written
warranty to which any provision of Title

I of the Act applies, as provided in Sec- -

tion 110 of the Act.

(f) “Members” means the person or
persons within a Mechanism actually de-
ciding disputes.

* (g) “Consumer” means & buyer (other
than for purposes of resale) of any con-
sumer product, any person to whom such
product is transferred during the dura-
tion of a written warranty applicable to
the product, and any other person who is
entitled by the terms of such warranty or
under applicable state law to enforce
against the warrantor the obligations of
the warranty.

(h) “On the face of the warranty”
means: (1) if the warranty is a single
sheet with printing on both sides of the
sheet, or if the warranty Is comprised of
more than one sheet, the page on which
the warranty text begins;

(2) if the warranty is included as part
of a longer document, such as & use and
care manual, the page in such document
on which the warranty text begins.

§ 703.2 Dauties of warrantor.

(a) The warrantor shall not incorpo-
rate into the terms of a written warranty
& Mechanism that fails to comply with
the requirements contained in §§ 703.3~
703.8. This paragraph shall not prohibit
a8 warrantor from incorporating into the
terms of a written warranty tlie step-by-
step procedure which the consumer
should take in order to obtain perform-
ance of any obligation under the war-
ranty as described in section 102¢a) ()
of the Act and required by Part 701 of
this subchapter.

(b) The warrantor shall disclose clear-
1y and conspicuously at least the follow-
ing information on the face of the writ-
ten warranty: (1) a statement of the
aveilability of the informal dispute set~
tlement mechanism;

(2) the name and address of the
Mechanism, or the name and a telephone
number of the Mechanism which con-
swmers may usé without charge;

(3) a statement of any requirement
that the consumer resort to the Mecha-
nism before exercising rights or seeking
remedies created by Title I of the Act;
together with the disclosure that if a
consumer chooses to seek redress by pur-
suing rights and remedies not created
by Title I of the Act, resort to the Mecha-
nism would not be required by any pro-
vision of the Act; and

(4) a statement, if applicable, indicat-
ing where further information on the
Mechanism can be found in materials
accompanying the product, as provided
n § 703.2(c).

(c) The warrantor shall include in the
written warranty or in a separate section

of materials accompanying the product,
the following information: (1) either (1)
a form addressed to the Mechanism con-
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talning spaces requesting the informa-
tion which the Mechanism may require
for prompt resolution of warranty dis-
putes; or (ii) a telephone number of the
Mechanism which consumers may use
without charge;

(2) The name and address of the
Mechanism;

(3) A brief description of Mechanism
procedures;

(4) The time limits adhered to by the
Mechanism; and

(5) The types of information which
the Mechanism may require for prompt
resolution of warranty disputes.

(d) The warrantor shall take steps
reasonably calculated to make consum-"
ers aware of the Mechanism’s existence
at the time consumers experience war-
ranty disputes. Nothing contained in
paragraphs (b), (¢}, or (d) of this section
shall limit the warrantor’s option to en-
courage consumers to seek redress di-
rectly from the warrantor as long as the
warrantor does not expressly require
consumers to seek redress directly from
the warrantor. The warrantor shall pro-
ceed fairly and expeditiously to attempt
to resolve all disputes submitted directly
to the warrantor.

(e) Whenever a dispute is submitted
directly to the warrantor, the warrantor
shall, within a reasonable time, decide
whether, and to what extent, it will sat-
isfy the consumer, and inform the con-
sumer of its decision. In its notification
to the consumer of its decision, the war-
rantor shall include the information re-
quired in § 703.2 (b) and (¢).

(f) The warrantor shall: (1) respond
fully and promptly to reasonable requests
by the Mechanism for information relat-
ing to disputes;

(2) upon notification of any decision
of the Mechanism that would require ac-
tion on the part of the warrantor, imme-
diately notify the Mechanism whether,
and to what extent, warrantor will abide
by the decision; and

(3) perform any obligations it has
agreed to.

(g) The warrantor shall act in good
faith in determining whether, and to
what extent, it will abide by a Mecha-
nism decision.

(h) The warrantor shall comply with
any reasonable requirements imposed by
the Mechanism to fairly and expedi-
tiously resolve warranty disputes.

MINIMUM REQUIREMENTS OF THE -
MECHANISM

§ 703.3 Mechanism organization.

(a) The Mechanism shall be funded
and competently staffed at a level suffi-
cient to ensure fair and expeditious reso-
lution of all disputes, and shall not
charge consumers any fee for use of the
Mechanism.

() The warrantor and the sponsor of
the Mechanism (if other than the war-
rantor) shall take all steps necessary to
ensure that the Mechanism, and its
members and staff, are sufficiently insu-
lated from the warrantor and the spon-
sor, so that the decisions of the members
and the performance of the staff are not
influenced by either the warrantor or the

sponsor. Necessary steps shall include, at
a minimum, committing funds in ad-
vance, basing personnel decisions solely
on merit, and not assigning conflicting
warrantor or sponsor duties to Mechan-
ism staff persons,

(¢c) The Mechanism shall impose any
other reasonable requirements necessary
to ensure that the members and staff act
fairly and expeditiously in each dispute.

§ 703.4 Qualification of members.

(a) No member deciding a dispute
shall be: (1) A party to the dispute, or
an employee or agent of a party other
then for purposes of deciding disputes;
or

(2) A person who is or may become a
party in any legal action, including but
not limited to class actions, relating to
the product or complaint in dispute, or
an employee or agent of such person
other than for purposes of deciding dis-
putes. For purposes of this paragraph (a)
a person shall not be considered a
“party” solely because he or she acquires
or owns an interest in a party solely for
investment, and the acquisition or
ownership of an interest which is offered
to the general public shall be prima facle
evidence of its acquisition or ownership
solely for investment.

(b) When one or two members are
deciding a dispute, all shall be persons
having no direct involvement in the
manufacture, distribution, sale or serv-
ice of any product. When three or more
members are deciding a dispute, at least
two-thirds shall be persons having no di-
rect involvement in the manufacture, dis-
tribution, sale or service of any product.
“Direct involvement” shall not include
acquiring or owning an Interest solely for
Investment, and the acquisition or owner-
ship of an interest which is offered to the
general public shall be prima facie evi-~
dence of its acquisition or ownership
solely for investinent. Nothing contained
in this section shall prevent the members
from consulting with any persons knowl-
edgeable in the technical, commercial or
other areas relating to the product which
is the subject of the dispute.

{¢) Members shall be persons inter-
ested in the fair and expeditious settle~
ment of consumer disputes. .

§ 703.5 Operation of the Mechanism.

(a) The Mechanism shall establish
written operating procedures which shall
include at least those items specified in
paragraphs (b)-(j) of this section. Copies
of the written procedures shall be made
available to any person upon request.

(b) Upon notification of a dispute, the -

Mechanism shall immediately inform -
both the warrantor and the consumer ot
receipt of the dispute.

(¢) The Mechanism shall investigate, "

gather and organize all information nec- .

essary for a falr and expeditious decision °

in each dispute. When any evidence =

gathered by or submitted to the Mecha-.-
nism raises issues relating to the number
of repair attempts, the length of repalir
periods, the possibility of unreasonable
use of the product, or any other issues
relevant in light of Title I of the Act (or-"
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rules thereunder), Including issues relat-
ing to consequential damages, or any

other remedy under the Act (or rules_

thereunder), the Mechanism shall inves-
tigate these lssues. When information
which will or may be used in the decision,
submitted by one party, or & consultant
under § 703.4(b), or any other source
tends to contradict facts submitted by
the other party, ihe Mechanism shall
clearly, accurately, and completely dis-
close to both parties the contradictory
information (and its source) and shall
provide both parties an opportunity to
explain or rebut the information and to

: submit additional materials, The Mech~

. & party’s representative) only If:

anism shall not require any information
not reasonably necessary to <decide the
dispute.

(d) If the dispute has not been settled,
the Mechanism shall, as expeditiously as
possible but at least within 40 days of
notification of the dispute, except as pro-
vided in paragraph (e) of this section:
(1) render a {air decision based on the
information gathered as described in
paragraph (c¢) of this section, and on any
information submitted at an oral pres-
entation which conforms to the require-
ments of paragraph (f) of this section
(A decision shall include any remedies
appropriate under the circumstances,
including repair, replacement, refund,
reimbursement for expenses, compensa-
tion for damages, and any other reme-
dies available under the written war-
ranty or the Act (or rules thereunder);
and a decision shall state a specified
reasonable time for performance);

(2) Disclose to the warrantor its deci-
sion and the reasons therefor;

(3) If the decislon would require ac-
tion on the part of the warrantor, deter-
mine whether, and to what extent, war-
rantor will abide by its decision; and

(4) Disclose to the consumer its deci-
sion, the reasons therefor, warrantor's
intended actions (if the decision would
require action on the part of the war-
rantor), and the information described
in paragraph (g) of this section. For pur-
poses of this paragraph (d) a dispute
shall be deemed settled when the Mech-
anism has ascertained from the consumer

‘that: (1) the dispute has been settled to

the consumer’s satisfaction; and (ii) the
settlement contains a specified reasona-
ble time for performance.

(e) The Mechanism may delay the
performance of its dutfies under para-
graph (d) of this section beyond the 40
day time limit: (1) where the period
of delay is due solely to failure of a con-
sumer to provide promptly his or her
name and-  address, brand name and
model number of the procuct involved,
and a statement as to the nature of the
defect or other complaint; or

(2) For a 7 day period in thOSe cases
where the consumer has made no attempt

. to seek redress directly from the warran-

tor.

(f) The Mechanism may allow an-oral
presentation by a party to a dispute (or
(03]
both warrantor and consumer expressly

agree to the presentation;

RULES AND REGULATIONS

2) Prior to agreement the Mechanism
tully discloses to the consumer the fol-
lowing information: (1) that the presen-
tation by either party will take place
only if both parties so agree, but that if
they agree, and one party fails to appear
at the agreed upon time and place, the
presentation by the other party may still
be allowed;

(i) That the members will decide the
dispute whether or not an oral presenta-
tion is made;

(i11) The proposed date, time and place
for the presentation; and

(iv) A brief description of what will
occur at the presentation including, if
applicable, parties’ rights to bring wit~
nesses and/or counsel; and

(3) Each party has the right to be
present during the other party’s oral
presentation. Nothing contained in this
paragraph (b) of this section shall pre-
clude the Mechanism from allowing an
oral presentation by one party, if the
other party falls to appeat at the agreed
upon time and place, as long as all of
the requirements of this paragraph have
been satisfied.

(g) The Mechanism shall inform the
consumer, at the time of disclosure re-
quired in paragraph (d) of this section
that: (1) if he or she is dissatisfled with
its decision or warrantor’s intended ac-

tions, or eventual performance, legal -

remedies, including use of small c¢laims
court, may be pursued;

{2) The Mechanism’s decision is ad-
missible in evidence as provided in sec-
tion 110(a) (3) of the Act; and

(3) The consumer may obtain, at rea-
sonable cost, coples of all Mechanism
records relating to the consumer’s dis-
pute. -

(h) If the warrantor has agreed to
perform any obligations, either as part
of a settlement agreed to after notifica-
tion to the Mechanism of the dispute or
as & result of a decision under paragraph
(d) of this section, the Mechanism shall
ascertain from the consumer within 10
working days of the date for perform-
ance whether performance has occurred.

(1) A requirement that a consumer
resort to the Mechanism prior to com-
mencement of an action under section
110(d) of the Act shall be satisfied 40
days after notification to the Mechanism
of the dispute or when the Mechanism
completes all of its dutles under para-
graph (d) of this section, whichever
occurs sooner. Except that, if the Mech-
anism delays performance of its para-
graph (d) of this section duties as
allowed by paragraph (e) of this section,
the requirement that the consumer ini-
tially resort to the Mechanism shall not
be satisfied until the period of delay al-
lowed by paragraph (e) has ended.

(}) Decisions of the Mechanism shall
not be legally binding on any person.
However, the warrantor shall act in
good faith, as provided in § 703.2(g).
In any <ivil action arising out of a war-
ranty obligation and relating to a mat-
ter considered by the Mechanism, any
declsion of the Mechanism shall be ad-
missible in evidence, as provided in sec-
tion 110(a) (3) of the Act.
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§ 703.6 - Recordkeeping.

(a) The Mechanism shall maintaln
records on each dispute referred to it
which shall include: (1) Name, address
and telephone number of the consumer;

(2) Name, address, telephone number
and contact person of the warrantor;

(3) Brand name and model number of
the product involved;

(4) The date of receipt of the dis-
pute and the date of disclosure to the
consumer of the decision;

(5) AN letters or other written docu-
ments submitted by either party;

(6) Al other evidence coHected by
the Mechanism relating to the dispute,
including summaries of relevant and
material portions of telephone calls and
meetings between the Mechanism and
any other person (including consultants
described in § 703.4(b));

{7) A summary of any relevant nnd
material information presented by either
party at an oral presentation;

(8) The decision of the members in-
cluding information as to date, time and
place of meeting, and the identity of
members voting; or information on any
other resolution;

(9) A copy of the disclosure to the
parties of the decision;

(10) A statement of the wartantors
intended action(s);

(11) Copies of follow-up letters (01'7

summaries of relevant and material por-

tions of follow-up telephone calls) to the

consumer, and responses thereto: and

(12) Any other documents and com-
munications (or summaries of relevant
and material portions of oral communi-
cations) relating to the dispute,

(b) The Mechanism shall maintain an
index of each warrantor's disputes
grouped under brand name and sub-
grouped under product model.

{(¢) The Mechanism shall maintain an .

index for each warrantor as will show:
{1) Al disputes in which the warrantor
has promised some performance (either
by settlement or in response to & Mech-~
anism decision) and has failed to com-
ply; and

(2) All dlsputes in which the war-
rantor has refused to abide by a Mech-
anism decision,

(d) The Mechanism shall maintain an .

index as will show all disputes delayed
beyond 40 days.

(e) ‘The Mechanism shall compile
semi-annually and maintain statistics
which show the number and percent of
disputes in each of the following cate-

gories: (1) Resolved by staff of the Mech- )

anism and warrantor has complied;

(2) Resolved by staff of the Mech-
anism, time for compliance has occurred,
and warrantor has not complied;

(3) Resolved by staff of the Mechanism

and time for compliance has not yet -

occurred;

(4) Decided by members and warran~
tor has complied;

(5) Decided by members, time for com-
pliance has occurred, and warrantor has
not complied;

(6) Decided by members and time for
compliance has not yet occurred;
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() Decided by members adverse to the -

consumer;

(8) No jurisdiction; .

(9) Decision delayed beyond 40 d;xys
under § 703.5(e) (1) ;

{10) Decision delayed Heyond 40 days
under § 703.5¢(e) (2);.

(11) Decision delayed beyond 40 days
* tor any other reason; and

(12) Pending decisioxy‘

¢£) The Mech shall retain all
records specified in“paragrephs (a)-(e)
of this section fof at Jeast 4 years after
final disposition of the dispute. .

§ 703.7 Audits. -

(a)' The Méchanism shall have an
audit conducted at least annually, to de-
termine whether the Mechanism and its
implementation are in compliance with
this part. All records of the Mechanism-
required to be kept under § 703.6 shall be
available for audit.

(b)) Eath sudit provided for in para-
graph (a) ‘of this section shall include
at & minimum the foltowing: (1) evalua-
tion of warrantors’ efforts to meke con-

sumers aware of the Mechanism’s ex-

istence as required In § 703.2¢(d) ;-
(2) Review of the indexes maintained
pursuant to § 703.6(b), (¢}, and (d) ; and

(3) Analysis of a random sample of
. disputes handled by the Mechanism to
determine the following: .

~

. RULES AND REGULATIONS

(9] adequacy of t.heMechamsm s com-
plaint and other forms, investiggt.ion,
mediation and follow-up efforts,and
other aspecqs of complaint handling: and

(i) ‘Accuracy of the Mechanism's sta-

tistical compiigtions under §703.6(e). “Yespect to records made a

(For :purposes “of this . aubparégraph
“analysis” shall include oral or written

-

the Mechaiiism may be kept confidential,
or made available pply on such terms and

conditions, or ih such forxn. as the .

Mechanism -shall permit.”

(¢} The policy of the Mechanism with
ble at the
Mechanism’s option shall be set out in
the procedures under § 703.5(a); the

contact with the tonsumers involved In:-policy shall be applied. uniformly to all

e?c!)z of th dlsputes in the ra.ndom sam-
Dle.

(¢) A report of each aud{t under this
section shall be submitted to the Federal
Trade Comunission, and shall be made
avallable to ahy person at reasonable
cost. The Mechantsm may direct its
auditdr to deleté names of parties to dis-
putes, and identity of products involved,
from-the audit renort

(d) Auditors siall\be selected by the
Mechanism. No auditor mag be involved
with the M a8 a warrantor,
sponsor or member, dr employee or agent
ttlngi%of other than for purposes of the
a o

§ 703.8 Opcmlc‘s of re u)rul,s and, pro-
ceedings. .

(a) The statistical summaries sbec-

ifled in § 703.6(e) shall be available to

any person for inspection ahd copym_g,

(b) Except ‘as provided under para-
graphs (a) and (e) of this section, and
paragraph (¢) of §703. '1¥ all_records of

2

- *

-requests for aocess to or coptes ot s’uch
records.

() Meetings of the members to hear— ’

and decide disputes shall be open to ob-
_servers on reasonable and nondizcrimina-

tory terms. The identity of the parties -

and products involved tn disputes need
not be disclosed at meetings.

(¢) Upon request the Mechanism shaill
provide to either party to a dispute: (1)
access to all records relating to the dis-
pute; and

(2) Coples .of any records relatihg to
the dispute, at reasonable cost.

(f) The Mechanism shall make ayail- .
able to any person upon _request, infor?
mation relatihg to the gqualifications of
Mechanism staff and meimbers.

Epéctiver July 4,1976. . ¢
mulgated by the Federal Trade
ommission December 31, 1975.
VircINTA M, HaRDING,
Acting Secretary.
[FR Doc 75-34895 Filed 12-30-75;8:45 am|
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