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Title 16—Commercial Practices
CHAPTER I—FEDERAL TRADE

COMMISSION
SUBCHAPTER C—RULES. REGULATIONS, STATE-

MENTS, AND INTERPRETATIONS UNDER MAG-
NUSON-MOSS WARRANTY ACT

PART 701—DISCLOSURE OF WRITTEN
CONSUMER PRODUCT WARRANTY
TERMS AND CONDITIONS

PART 702—PRE-SALE AVAILABILITY OF
WRITTEN WARRANTY TERMS

I. History of the Proceeding. The Fed-
eral Trade Commission, pursuant to
Title I, sections 109 and 110 of the Mag-
huson-Moss Warranty—Federal Trade
Commission Improvement Act, Pub. L.
93-637 (15 U.S.C. §§2309, 2310), here-
after referred to as "the Act", has con-
ducted a proceeding for the promulga-
tion of two Rules, one setting forth the
terms and conditions to be, disclosed in
written consumer product warranties,
and another setting forth requirements
for making written warranties available
to consumers prior to sale.

Notice of this proceeding, including
the proposed rules, was published in the
FEDERAL REGISTER on July 16, 1975 (40
PR 29895 (1975)). The notice urged all
Interested persons to express their ap-
proval or disapproval of the proposed
rules, or to recommend revisions thereof,
and to give a full statement of their
views, supplemented by all appropriate
documentation. The documents support-
ing the proposed rules, and a report of
the Commission staff discussing the pro-
posed rules and the supporting docu-
mentation, were placed on the public
record and made available for examina-
tion and copying.

Interested parties were thereafter af-
forded opportunity to participate In the
proceeding through the submission of
written data, views and arguments, and
to appear and express their views orally
and to suggest amendments, revisions,
and additions to the proposed rules. A
period of 60 days was allowed for sub-
mission of written comments on the pro-
posed rules. Public hearings, as an-
nounced In the notice, were held in
Washington, D.C., September 15-18,
1975; in Chicago, Dlinois, September
22-25, 1975; in Los Angeles, California,
September 29 through October 1, 1975;
and In San Francisco, California on Oc-
tober 2, 1575. Every person who had ex-
pressed a desire to present his or her
views orally at these hearings was ac-
corded an opportunity to do so. The pub-
lic record remained open thirty days
following the hearings for receipt of any
other written data, views or arguments.

Upon careful analysis and review of
the written and oral comments, the Com-
mission has made certain modifications
to the proposed Rules published July 16,
1975. The rules, the rationale for the
modifications, and the record relating
thereto, are discussed within the State-
ment of Basis and Purpose appearing
below as part of this notice. The modi-
fications do not'raise issues of law or
fact which were not fully addressed in
and supported by the record. Therefore
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e Commission Is promulgating these
les without further Invitation for com-
ent on the modifications.
II. Background. (A) The Magnuson-
oss Warranty Act. Recognizing the

eed for minimum warranty protection
r consumers, for consumer understand-
g of warranties, for assurance of war-
nty performance, and for better prod-

ct reliability, the 93rd Congress passed
e Magnuson-Moss-Pederal Trade Com-
ission Improvement Act,1 which was
gned into law on January 4, 1975.
An examination of the legislative his-
ry of the Act reveals the congressional
tent in requiring the disclosure of
ritten warranty terms and conditions.
he statements of Messrs. Moss and
agnuson In Introducing the warranty
gislation, as well as the Senate Report

ccompanying the legislation, highlight
e need for warranty disclosures.
Congressman Moss, stated:

 "The need tor warranty reform has become
pparent ever since the mid-sixties, when
e Federal Trade Commission and the Sen-

te Commerce Committee began Investigat-
g consumer product warranties.
. . . One of the most Important effects of
is bill will be Its ability to relieve con-

umer frustration by promoting understand-
g and providing meaningful remedies. This

ill should also foster Intelligent consumer
ecisions by making warranties understanda-
le. At the same time, warranty competition
hould be fostered since consumers would
e able to Judge accurately the content and
ifferences between warranties and compet-
g consumer products . . .
Perhaps one ot the potentially most Im-

ortant and long range effects of this bill
sides In Its attempt to assure better prod-
ct reliability. The bill . . . attempts to
rganize the rules of the warranty game In
ch a fashion as to stimulate manufacturers.
r competitive reasons, to produce more

eliable products. This Is accomplished using
e rules of the marketplace by giving the

onsumer enough Information and under-
tanding about warranties so as to enable
im to look to the warranty duration of a
uaranteed product as an Indicator of prod-
ct reliability."'
As further Illumination on the back-
round and need for the warranty leg-
lation, and tor disclosure of written
arranty terms, the Senate report ac- •

ompanying S. 356,' the Senate version
f the warranty legislation, stated:
For many years warranties have contused

nd misled the American consumer. A war-
anty Is a complicated legal document whose
ull essence lies burled In myriads of re-
orted legal decisions and In complicated
tate codes ot commercial law. The con-
umer's understanding of what a warranty
n a particular product means to him fre-
uently does not coincide with the legal
eaning.
This was not always the case. When the

se of a warranty In conjunction with the
ale of a product first became commonplace,

' Mftgnuson-Moss Warranty-Federal Trade
ommission Improvement Act, 15 U.S.O. 2301
t seq.

' 119 Oong. Rec. 972 (January 12, 1973) (re-
arks of Congressman Moss).
'Senate Comm. on Commerce, Report on

. 356, S. Rep. No. 93-151, 93d Cong., 1st Sees.
1973) [hereinafter referred to as "Senate
eport").
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t was typically a concept that the contract-
ng parties understood and bargained for,
sually at arms length. One could decide
hether or not to purchase a product with a
arranty and bargain for that warranty ac-

ordingly. Since then, the relative bargain-
ing power ot those contracting for the pur-
chase of consumer products has changed
adically. Today, most consumers have little
nderstanding of the frequently complex

legal Implications of warranties on con-
sumer products. Typically, a consumer today
cannot bargain with consumer product
manufacturers or suppliers to obtain a war-
ranty or to adjust the terms of a warranty
voluntarily offered. Since almost all con-
sumer products sold today are typically done
so with a contract of adhesion, there Is no
bargaining over contractual terms. S. 356 at-
tempts to remedy some of the defects result-
ing from this gross Inequality In bargaining
power, and return the sense of fair play to
the warranty field that has been lost through
the years as the organizational structure of
our society has evolved. The warranty provi-
sions of S- 356 are not only designed to make
warranties understandable to consumers, but
to redress the in effects resulting from the
Imbalance which, presently exists In the rela-
tive bargaining power of consumers and sup-
liers of consumer products." *
Senator Magnuson's remarks In intro-

ducing S. 356 to the Senate also described ^
the necessity for requiring disclosure of
warranty terms and conditions:

". . , (Warranties have for many years
confused, misled, and frequently angered
American consumers . . . Consumer anger Is
expected when purchasers of consumer prod-
ucts discover that their warranty may cover
a 25-cent part but not the $100 labor charge
or that there Is full coverage on a piano so
long as It la shipped at the purchaser's ex-
pense to the factory ..."

". . . [T)he bill Is designed to promote
understanding. Far too frequently, there Is ft
paucity of Information supplied to the con-
sumer about what In fact Is offered him In
that piece of paper proudly labeled "war-
ranty." Many of the most Important questions
concerning the warranty are usually unan-
swered when there Is some sort of product
failure. Who should the consumer notify It
bis product stops working during the war-
ranty period? What are his responsibilities
after notification? How soon can he expect
a lair replacement? Will repair or replace.
ment cost him anything? There Is a growing
need to generate consumer understanding by
clearly and conspicuously disclosing the
terms and conditions of the warranty and
by telling the consumer what to do It his
guaranteed product becomes defective or
malfunctions. Presently the consumer only
learns of the extent of hia warranty coverage
when hia guaranteed product becomes defec-
tive or malfunctions and he Is told that the
guarantee In question does not cover the part
that failed, or that the retailer does not
handle the manufacturer's repair work, or
that the guarantee does not cover labor costs
and so forth." •

The Act, among other things, provides
disclosure standards for written con-
sumer product warranties. The Proposed
Rule on Warranty Disclosures was based
upon the disclosure requirements set
forth In Section 102 (a) of the Act. The
Act also requires the Commission to pre-
scribe rules to assure the availability of
warranty information prior to the actual

•Jd-.atS.
' 119 Cong. Rec. 968 (January 12, 1973) (re-

marks of Senator Magnuson).
pliers of consumer products."*
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purchase. The Proposed Rule on Pre-Sale
Availability of Written Warranty Terms
was based on the authority given to the
Commission in Section 102(b)(l)(A) of
the Act.

(B) FTC Guides Against Deceptive
Advertising of Guarantees. The items
authorized for disclosure in written war-
ranties In Section 102 (a) of the Act are
substantially the same as those which
have been required by the Commission's
Guides Against Deceptive Advertising of
Guarantees (the "Guides") a which cod-
ify the FTC case law concerning disclo-
sure requirements for warranties. The
Guides, applicable to both actual war-
ranty documents and advertisements of
warranties, enunciate the policy that In
conjunction with any representation that
a product Is guaranteed there must be
full and accurate disclosure of the
terms, conditions, and limitations of such
guarantee. As stated In the Guides, the
representation must disclose the nature
nd extent of the guarantee, 16 CPR

239.1 <a) , the manner In which the guar-
antor will perform. 16 CPR 239.1 (b), and
the Identity of the guarantor. The Guides
also contain special provisions dealing
with pro-rata adjustment of guarantees,
"satisfaction or your money back" rep-
resentations, lifetime guarantees, sav-
ings guarantees, and guarantees under
which the guarantor does not or cannot
perform. Since the Guides were promul-
gated in 1960, there have been well over
1,000 Informal actions under them. The

uides have been cited in several cases
and advisory opinions rendered by the

ommission.7
With the proliferation of new. prod-

cts on the market and the Increased
use of product warranties as marketing
devices In recent years, new problems in
the area of warranties have arisen which
necessitate a revision of the 1960 Guides.
The steady Influx of consumer com-
laint letters regarding warranties serves

as further Indication of the need to ex-
pand the Guides to encompass a wider
range of warranty problems.'

(0 House Interstate and Foreign
ommerce Committee, Subcommittee on

Commerce and Finance Staff Report On
Consumer Product Warranties. The staff
f the House Interstate and Foreign

Commerce Committee, Subcommittee on
Commerce and Finance, at the direction
f Chairman John E. Moss, published a

study on September 17, 1974 concerning
consumer product warranties currently

• Guides Against Deceptive Advertising of
uarantees, 18 CPR 239, adopted April 26,

1960.
'See, e.g. Fingerh-ut Manufacturing Com-

any, et al., 66 F.T.C. 751 (1064), Consoli-
dated Sewing Machine Co., etc. 71 F.T.C. 356
(1967), Benrus Watch Company, Inc., et at..
64 F.T.C 1018 (1964), Wtlmington Chemical
Corporation, et al., 60 F.T.C. 828 (1966),
Montgomery Ward Co., Inc. 70 P.T.C. 62,
affirmed 379 F. 2d 666 (7th Cir. 1967) Scott
Mitrhelt House. Inc. et al., 73 F.T.C. 623
(1968), Advisory Opinion No. 348 (1968), Ad-
visory Opinion No. 100 (1966), Advisory
Opinion No. 427 (1970).

"FTO Warranty Complaints Tabulation,
FTC Correspondence Section, July 7,1076.

FEDERAL REGI
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being used to commerce.* The purpose of
this study was to determine the effect of
various government studies, including
The President's Task Force Report on
Appliance Warranties and Service w and
the 1966 PTC investigation of automobile
warranties, as well as voluntary action
throughout the past decade on the qual-
ity of warranties for consumer products
presently on the market. The staff of the
House Commerce and Finance Subcom-
mittee examined approximately 200 war-
ranties from 51 American manufacturers.
The products Involved included house-
hold appliances, mobile homes, auto-
mobiles, television and radio receivers
and stereo equipment. The Subcommit-
tee staff found that no significant
changes had occurred in warranty docu-
ments since 1969. According to the staff
report:

" (A) ny actions taken on the part ol manu-
facturers and trade associations to clean up
these guarantees during the past flve years
appear to have bad minimal results. These
certificates, often marked "WARRANTY" and
printed on good quality paper with a fancy
filigree border. In many cases serve primarily
to limit obligations otherwise owed to the
buyer as a matter of law. This Is done by dis-
claimers and exemptions and by ambiguous
phrases and terms. All too often the warran-
ties shroud and effectively cover-up the obli-
gations of the seller." »

The conclusion of Congressman Moss
highlighted the need for action on war-
ranties : "It is all but fraud when a guar-
antee declares In large print that the
manufacturer is giving protection to the
buyer and in the fine print attempts to
take away common-law buyer protec-
tion." "

(D) NBCCA and MACAP Reports. The
business community, too, has recognized
the need to re-examine and reformulate
current warranties. A report "Product
Warranties: Business Guidelines to Meet
Consumer Needs," written by the Sub-
Council on Warranties and Guarantees
of the National Business Council for
Consumer Affairs " reflects the business
community's own interest in straightfor-
ward warranty content. The Council,
composed of over 100 business leaders,
was established by former President
Richard M. Nixon in 1971 for the purpose
of advising the Federal government on
consumer affairs. The Sub-Council's re-
port represents an effort to assist the
business community in re-examining its
warranty policies and practices in the
light of consumer expectations. It recom-

•Staff of House Interstate and Foreign
Commerce Comm., Subcoimn. on Commerce
and Finance, Report on Consumer Product
Warranties (1974) ("House Subcomm. Staff
Report").

"Task Force On Appliance Warranties
and Service, The President's Task Force Re-
port On Appliance Warranties and Services
(1969).
" House Subcomm. Staff Report, supra note

9, at 30.
" Washington Post, Sept. 19, 1974, } B, at

16, col. 1.
'" Sub-Council on Warranties and Guaran-

tees of the National Business Counsel For
Consumer Affairs Product Warranties: Busi-
ness Ouldellnes to Meet Consumer Needs
(1972) (hereinafter "NBCCA Report").
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nds action which businesses might
e to Improve warranty practices.
he Major Appliance Consumer Action
el (MACAP), sponsored by th& Asso-

tion of Home Appliance Manufac-
ers (AHAM), the Gas Appliance Man-
cturers Association (GAMA), and the
tional Retail Merchants Association
RMA), has conducted two studies on
rranties in the major appliance Indus-
." The first study, conducted in
1-72, analysed seventy warranties

luntarily submitted by members of the
ustry. These were evaluated against
ommended warranty guidelines draft-
by the Panel.
 more extensive follow-up study, un-
taken In 1973, elicited response from
 companies. In the 1973 study, the

nel's evaluation criteria were drawn
m the appliance Industry's voluntary
ommended guidelines, published by
 three associations that sponsor
CAP. The 1973 study found that 75%
the appliance industry was In com-

ance with MACAP's guidelines. The
e degree of compliance was cited in
CAP's 1971-72 study. Only 17 of the
 warranties submitted fulfilled all the
delines. The appliance industry's in-
lity to meet even Industry-established
teria for warranties, as evaluated by
ustry members, lends further support
 the necessity for Commission action
warranty disclosure.
II. Disclosure of Written Consumer
duct Warranty Terms and Condi-

ns. The items required for disclosure
this Rule are material facts about
duct warranties, the non-disclosure

which constitutes a deceptive practice.
umerous Commission decisions " have

irmed the principle that the failure to
close material facts in circumstances
ere the effect is to deceive a sub-
ntial segment of the purchasing public
a violation of Section 5 of the Federal
ade Commission Act."
n addition to these cases, the Commis-
n's Octane Rule" and Light Bulb
beling Rule " indicate that the failure
disclose facts which are essential to

 Major Appliance Consumer Action Panel,
CAP Analysis of Major Appliance War-
ties (1971, 1973 ("MACAP Report").
 See cases cited In Statement of Basis and
pose, Trade Regulation Rule for the Pre-
tion of Unfair and Deceptive Advertising
 Labeling of Cigarettes In Relation to

alth Hazards of Smoking (1961), 23 Fed.
. 8324 (July 2, 1964) (hereinafter referred

as Cigarette Statement), at 8351-6352, nn.
 74 and 75.
 15 U.S.C. 45.
 Statment of Basts and Purpose to accom-
ying Trade Regulation Rule on Posting of

nimum Octane Numbers on Gasoline Dis-
sing Pumps (hereinafter cited as Octane
le) 1972, at fl: "PaUure . . . to Identify the
oline . . . may constitute & deception and
unfair trade practice In that It falls to
vide the consumer with a criterion to
ich he can relate the gasoline with engine
uirements of his automobile."
Statement of Basis and Purpose accom-
ying Trade Regulation Rule on Incan-
cent Lamp (Light) Industry; Failure to
close Lumens, Life Cost and Other Data
he Light Bulb Rule") (1972).

1 . 1975



S 1, 1975
60170 -
the consumer'B ability to make an In-
formal purchasing decision Is a deceptive
practice. Likewise, the failure to disclose
information about consumer product
warranties which Is material to the mak-
ing of an Intelligent and knowledgeable
consumer choice Is deceptive.

Under the "technical truth" rule," a
claim or representation which Is literally
true is found to be deceptive because of a
failure to disclose material facts that
qualify and explain the claim. The ra-
tionale behind this principle is that the
deception stems from the false or mis-
leading impression which Is created In
the mind of the consumer by virtue of
the fact that the claim Is removed from
its proper context. The concern is with
the truth as viewed by the consumer,
rather than with the technical truth. As
a further example of the application of
this Rule, the Commission, In Clinton
Watch Co." held that It was a deceptive
trade practice for the respondent watch
manufacturer to advertise a "lifetime
guarantee" without disclosing that there
was a charge for warranty service. Like-
wise, the failure to disclose all conditions,
limitations, and exclusions as to product
warranties renders any affirmative
claims about warranties deceptive. "To
tell less than the whole truth is a well
known method of deception."" By the
same token, absolute silence on a mate-
rial fact may be deceptive where the pub-
lic assumes from this silence that a state
of facts exists when. In fact, affirmative
disclosure would reveal that these as-
sumptions are unfounded. In such in-
stances, the consumer's normal and rea-
sonably foreseeable expectations are ex-
ploited, and a false or misleading Impres-
sion is created.

The omission of any material terms or
conditions from a warranty may prevent
the intelligent use of the warranty as
informational Input into the consumer's
purchasing decision, and may contribute
to the generation of unrealistic consumer
expectations about product reliability
or efficacy. Thus, consumers may be In-
duced to make purchases that they would
not otherwise have made, with a result-
ing gap between anticipated and actual
product and warranty performance.

Silence on the subject of product war-
ranties and warranty terms can lead
consumers to make erroneous assump-
tions and decisions. For example:

(1) In the absence of a disclosure as to the
Identity of the warrantor, the consumer
might assume that the warrantor Is the re-
tailer, whereas In fact the •warrantor might
be the manufacturer.

(2) If a warrantor Is silent as to which
parts, components, characteristics or proper-
ties are covered by the warranty, the con-
sumer might erroneously assume that war-
ranty coverage Is more extensive than It ac-
tually Is.

(3) Silence as to the fact that limitations
on Implied warranties are unenforceable In
certain states may erroneously lead consum-

•1* P. Lortllard Co. V. FTC, 186 F. 2d 62 (4th
Cir 1950).

°" 57 FTC 222, aff'd sub nom. Clinton Watch
v. FTC, 291 F. 2d 838 (7th Cir. 1961).

" P. Lorillard Co. V. FTC. 188 F: 2d 62, 68
(4th Cir. 1950).
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era m such Jurisdictions to assume that the
warranty document states the full extent and
limit of their warranty rights.

These examples Illustrate some of the
ways in which some warranty documents
in their current form can have the ca-
pacity or tendency to mislead consumers.
Affirmative disclosure of warranty terms
will serve to eliminate deception by pro-
viding material facts, the absence of
which could lead consumers into pur-
chasing one product, instead of a com-
peting item, on the basis of what is osten-
sibly a better, more extensive warranty,
but which in fact provides more limited
coverage and falls to fully disclose all of
its conditions and limitations. A require-
ment of minimum uniformity in war-
ranty disclosures should enable consum-
ers to make valid and informed compari-
sons of warranties for similar products,
and Insofar as their purchasing decisions
are influenced by such comparisons, bet-

. ter able to make educated buying choices.
IV. The Final Rule. 1. 5 701.1 Defini-

tions. Except as discussed below, the defi-
nitions in the final Rule are those set
forth in proposed Part 701. As the defini-
tions used in Part 702 have been made
to conform to the corresponding defini-
tions in Part 701, the following discus-
sion applies to both Parts.

The definitions given in the proposed
Rule for "The Act", "written warranty",
"implied warranty", "remedy", "sup-
plier", and "binder" have not been modi-
fled. With the exception of the terms
"The Act" and "binder", the definitions
correspond to those used in the Act. No
substantial comment was received as to
the use of these definitions.

a. "Consumer product", "consumer"
and "seller". Comments from Standard
Oil Co. of Indiana, Mohasco Corporation
and others concerning the definitions of
"consumer product" and "consumer"
stated that the proposed Rule did not
deal adequately with the problem of In-
dustrial or commercial use of products
normally used for personal, family, or
household purposes." Several comments
Including those of Toyota Motor Sales,
and the National Sporting Goods Asso-
ciation, recommended that warranties
extended to commercial or Industrial
users of consumer goods should be ex-
empted from the requirements of the
Act." 0. M. Scott and Sons claimed that
the proposed Rule would have allowed
Industrial users to put consumer goods
to commercial use and then to claim the
benefits of warranty protection Intended
tor consumers."

For the purposes of these rules only,
the definition of "consumer product" was
amended by adding the following lan-
guage: "Products which are purchased
solely for commercial or Industrial use

"(The Public Record Is hereinafter cited aa
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"R".) R 1-3-1, 11-12, 0. M. Scott & Sons;
R 1-3-1, 66, Mohasco Corp.; R 1-3-2, 678-79,
Toyota Motor Sales, U.S-A., Inc.; R 1-3-2, 694,
Standard Oil Co. Indiana; R 1-4-1, 21 Na-
tional Sporting Goods Association; R 1-6,
156, Connecticut Citizen Research Group.

"R 1-3-1, 56, Mohasco Corp.; R 1-3-2, 878-
79, Toyota Motor Sales, U S.A., Inc.; R 1-4-1,
21, National Sporting Goods Association.

«*R 1-3-1, 11, 0. M. Scott & Sons.
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excluded solely for purposes of this
". Paralleling this revision, the fol-.
g underlined language was Inserted
e definition of "consumer": "Con-
r" means a buyer (other than for

oses of resale or use in the ordinary
se of the buyer's business of any con-
r product..." x

e definition of "seller" was revised as
ws: " 'Seller' means any person who
 or offers for sale for purposes other
 resale or use in the ordinary course
he buyer's business any consumer
uct." - This definition was changed
nform to the definition adopted for
sumer". It is not the Commission's
t to apply these rules to purely

mercial users.
 "Warrantor". Sears Roebuck and
("Sears") suggested that the defini-
of "warrantor" be limited to those
ing written warranties and not In-
e those only obligated under Implied
anties. As proposed, the definition of
rrantor" would have made a seller
 did not offer a written warranty of
wn, but who was obligated under an
ied warranty by operation of law, a
rrantor," and thus subject to the
s of a "warrantor" as well as a

ler" under § 702.3."
xon Co. and Engine Service Asso-:
s. Inc. commented on the addition
e language ". . . arising under state
. . . in connection with the sale by
pplier." in S 702.1 (d)." '
r the purposes of these rules, the

nition of "warrantor" has been re-
ted to Include only persons who give
ffer to give a written warranty. The
mission- concluded that the Act's
ition was overly broad tor purposes

a rule concerning, disclosures 'ID
ten warranties. ,
"On the face of the warranty." Sec-

 108 of the Act" and section 701.3<a)
of the final Rule require that any

Many products 'normally' bought by '^
umers are also purchased by Industrial • .
commercial accounts for uses other than '^
e, I.e, they may be consumed entirely In -.
rocess of manufacture or Indirectly be- -,"
 components In products for eventual -•

e, and so on. Much of the difficulty could "
liminated by Inserting the underlined .
uage as follows: -"r
onsumer' means a buyer (other than •'.•'
urposes of resale or other Use in buyer's
ary course of business) . . ." R 1-3-3. \

Standard Oil Co. (Indiana). ' •--•
. . (R)evlse Section 701.1 (h) so that It
s as follows: 'Consumer' means a buyer J
er than for purposes or resale or for pur- im-
s of use in its ordinary course of busi- -'*.
) . . . " v
Similarly, the definition of 'seller' In ' • ' " '
.1 (e) should be revised as followl: < .̂

er' means any person who sells or often
sale for purposes other than resale or \^
r use in buyer's ordinary course of busi-
 any consumer product." R 1-3-2, 885,

ndard Oil Co. (Indiana). ' '•'.
R 1-3-2, 657, Sears Roebuck & Co.
R 1-3-2, 427, Exxon Company. U.S.A.;

1-4-1, 226, Engine Service Association, Inc. ;»,
"Section 108(b) of the Act states that y
. . (Implied warranties may be limited 4n
ration . . . If such limitation . . . te set ^!.
rth In clear and unmistakable language
d prominently displayed on the face of tht,
rranty." ""'

-'t.
^.
.»-'', ikft

-it
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nutations on the duration of Implied
arrantles be disclosed "on the face of
ie warranty."
Section 104 of the Act requires that

i warrantor" offering a full warranty
. . may not exclude or limit conse-

-lential damages tor breach of any writ-
-n or Implied warranty on such prod-
:t, unless such exclusion or limitation
insplcuously appears on the face of the
arranty." °°
The definition of "on the face of the
arranty" was added to clarify the re-
tired location of disclosures under Sec-
ons 104(a)(3) and 108(b). The final
ule provides:
"(I) On the face of the warranty

leans—
(1) where the warranty Is a single

ieet with printing on both sides of the
ieet, or where the warranty Is com-
rised of more than one sheet, the sheet
n which the warranty text begins;

<2) where the warranty is Included as
art of a longer document, such as a use
nd care manual, the page in such doc-
ment on which the warranty text
egins."
The Intent of this deflnltfon Is to place

nportant warranty Information on page
ne of the multipage warranty where It
an easily be scanned by a reader review-
is the designation (s). The "face" of a
ne page, one sided document is evident.
2. 8 701.3 Disclosure of Written war-

inty terms. Scope of the Rule. "Actu-
lly Costing the Consumer Mare than
15.00." Section 701.3 of the Proposed
;ule required a warrantor warranting
consumer product "actually costing the
ansumer more than $5.00" to make the
squired disclosures. The duties of the
iller and the warrantor In proposed
'art 702 were also triggered by the $5.00
ireshold. Comments on the Record"
-iggested that the final rules raise the
threshold from $5.00 to a higher level."

"5104(a)(3).
"The Public Record of this proceeding

insists of 2546 pages of transcript from the
ubilc hearings (hereinafter cited as "Tr."),
ve volumes of staff submissions Including
-IB staff report, R 215-47-1-2, Vols. 1-5
hereinafter cited as R 1-2), three volumes
f comments from business. R 215-47-1-3,
ols. 1-3 (hereinafter cited as R 1-3), two
olumes of comments from trade assocla-
ons, R 215-47-1-4, Vola. 1-2 (hereinafter
Ited as R 1-4), one volume of comments
-ora Individual consumers, R 215-47-1-5,
hereinafter cited as R 1-5), one volume of
amments from consumer groups, R 215-47-
-6 (hereinafter cited as R 1-6), one volume
C submissions from federal agencies and
lembera of Congress, R 21T-47-1-7 (here-
i after cited as R 1-7), one volume of sub-
ilsslons from state agencies and officials,
, 215-47-1-8 (hereinafter cited as R 1-8),
ne volume of submissions from academl-
lans, R 215-47-1-9 (hereinafter cited as
, 1-9). and one volume of Exhibits, R 215-
7-1-13 (hereinafter cited as 1-13).

:J R 1-3-1, 40-41, Purolator. Inc.; R 1-4-1,
"3-584, American Apparel Manufacturers
...oslatlon (AAMA); R 1-3-3, 1114. Midland
inperatlves, Inc.; R 1-4-2, 691, Association
l Home Appliance Manufacturers (AHAM);

1-4-2, 693, National Retail Merchants As-
i.-ldtlon (NRMA).
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Two principal reasons were given tor
this suggestion:

(1) the cost of complying with the re-
quirements of Parts 701 and 702 would be
prohibitive In relation to the selling price
of the product;" and the extra cost would
force manufacturers to eliminate their war-
ranty programs on the Inexpensive Items,
and thus, the Congressional purpose of ex-
panding the availability of warranties would
be frustrated; " and

(2) since consumers rarely read warranties
on relatively Inexpensive Items, requiring
compliance" with Part 701, thus Increasing
the length of the warrtuvty, would further
discourage the consumer from reading war-
ranties prior to sale.3'

The Commission has concluded that
applying these rules only to products
actually costing the consumer more than
$15.00 would be In the public interest.
Although the rules have been modified
to eliminate unnecessary burdens, they
will impose a compliance obligation. Al-
though reasonable, this obligation Is not
a costless endeavor. The Commission Is
persuaded that existing disclosure and
availability practices pertaining to In-
expensive products, while tar from per-
fect, have not caused substantial harm
to the public. The need for warranty
Information before and after a purchase
is affected by the cost of the product
Involved. Section 102(3) of the Act
recognizes this tact. Faced with the
possibility that compliance with these
rules may result In a. decision by war-
rantors not to offer written war-
ranties, the Commission has concluded
that, for these products, some warranty
Information is likely to be better than
none at all. This conclusion is buttressed
by the recognition that Section 5 of the
Federal Trade Commission Act and Sec-
tion 110 of this Act provide ample au-
thority to deal with unfairness and de-
ception in the warranty practices asso-
ciated with Inexpensive products. The
Commission will not hesitate to use this
authority where the public Interest re-
quires action.

The remaining question Is whether the
Act gives the Commission the authority
to raise the $5.00 figure. Section 102(e)
provides:

The provisions of this section apply only
to warranties which pertain to consumer
products actually costing the consumer
more than $5.
In response to a request from the Com-
mission'' staff, the National Consumer
Law Center submitted that the Commis-
sion does not have the authority to raise
the $5 figure."

Generally, courts have held that an
agency has wide discretion in interpret-

33 R 1-3-1, 38, Purolator, Inc.; R 1-4-1,
152, American Institute of Nail and Tack
Manufacturers; R 1-4-1, 583, AAMA; R 1-3-3,
1114, Midland Cooperatives, Inc.; R 1-4-2,
693, NRMA.

"R 1-4-1, 162. American Institute of Nail
and Tack Manufacturers; R 1-4-2, 691,
AHAM; R 1-4-2, 693, NRMA.

16 R 1-3-1, 38, Purolator, Inc.; R 1-3-3,
1114, Midland Cooperatives, Inc.; R 1-4-2,
fi93, NRMA.

""R 1-6, 160, National Consumer Law
Center, Inc.
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g a statute and that any agency deci-
n should be given great deference by

reviewing court."" Red Lion Broadcast-
g v. FCC, 395 U.S. 367, 381 (1969). The
urt In Red Lion stated:
. . . Agency construction of a statute
ould be followed unless there are com-
lling Indications that It Is wrong.
oreover, deference to agency discretion
 particularly high where the inter-
etation Involves the first Implementa-
n of the statute, in other words, the
etting up of the machinery".
When faced with a problem of statutory
nstruction this court shows great defer-
ce to the Interpretation given the statute
 the officers or agency charged with Its
ministration. . . . Particularly Is thia re-
ect due when the administrative practice
 stake 'Involves a contemporaneous con-
uction of a statute by the men charged
th the responsibility of setting Its machin-

y In motion, of making the parts work
iciently and smoothly while they are yet
tried and new". Udalt v. Tollman, 380 VS.
16 (1964) citing In part Power Reactor Co,
Electricians. 367 U.S. 396, 408 (I960)
The legislative Intent and the public
licy behind the Act make It clear that
e Commission has the authority to
ise the $5 figure.
There are two possible constructions of
ction 102 (e) of the Act. The first is
at Congress Intended affirmatively to
clude all consumer products costing $5
d above within the scope of the Act.

he second Is that Congress only wanted
 exclude all consumer products below
 from protection of the Act. In other
ords, paragraph (e) was intended to
pose a limit on Commission author-
 to apply Section 102 to products be-

w $5 but not to prohibit the Commis-
on from exercising discretion to select a
gher threshold. Under this Interpreta-
n, the products Congress Intended to
clude would still be excluded by the
gher figure set by the Commission.
The legislative history of the Act sup-
rts the latter Interpretation. The most
portant evidence of the Intent behind
ction 102(e) Is the Conference Com-
ittee Report. The Report section deal-
g with dollar limitations, speaks of "ex-
usion". The Report shows that Con-
ess was concerned with what was ex-
uded rather than with -what was In-
uded."
set See also In the Matter of Hollow Tree
mber Company, 91 N.L.RB. 635 (1950).
 that case the Board noted Its long stand-
g practice not to exercise Its jurisdiction
 the fullest extent possible under the au-
ority delegated to It by Congress since
ch practice would better effectuate the
rposes of their Act. The Board required
at a certain dollar level be reached before
ey would Invoke Jurisdiction. Similarly
re, the Commission would require a cer-
in dollar level to be reached ((15) for Im-
ementation of the Act. ••
"H.R. Rep. No. 1589, 93d Cong. 2d Sess.
 (1974):
"3. Dollar Limitations
Under the Senate bill, the labeling and
signation provisions applied only to con-
mer products actually costing $5 or more.
y warrantor who was selling a consumer

oduct costing less than $5 who used the
ll warranty de?.lgnatlon would havo been
otnote continued on next page

3 1 , 1975



31,'1975
-60172

Consequential use of the word "only"'
. in section 102 Ce) Indicates an totentlon
'to exclude those Items under 15. If -the
'Congress bad opted for an "intsluslon^
approach It Is likely that the statute
would have read, "this section shall appi:'

""' to ay products actually costing more
< than$5."

The $15 figure wap chosen In order 6 >
gain the benefits of raising the $5 flgur;
outlined prevlously,(l without losing cov.

. erage of any significant consumer prod •
Ucts. '

Guenther Baumgart, on behalf of the
Association of 'Home AppUcance Mahu^
facturers, pointed out that a $15 figure
would still bring almost all portable ap4>
pliances within this purview of the Act\
stating: . - | , ,

"Assuming for a moment that the thresh-1

old limit was raised to •15.00 (our recom-j
mendatlon), we feel! that It would encourage
the protection of the consumer rather than
removing such protection. At a (15.00 thresh-
old -limit all of the: major portable ap-
pliances suah as a4 automatic drip coffee-'
maker, rotlaserle. electric skillet would still
come withln-'the pill-view of the Act. The
portable appliances excluded from', the Act
Would be • such marginal Items as- a corn
popper or bun -wanner . . . (By. raising the
threshold limit manufacturers would be en-
couraged to continue, warranties on present
marginal Items'." »

Accordingly. Parts 701 and 702 have
been amended, raising the threshold
amount- which triggers the duties under
those parts, to $15.00.

" I n a single (tbcument". The proposed
Rule required -that the Items of warranty
information be .disclosed "in a single
document." Many comments by war-
rantors were received, citing the poten-
tial costs and other difficulties of a "sin-
gle document" requirement. Westing-
house Electric Corporation, National
Electrical Manufacturers Association
("NEMA^-,- amLothers said that it was
normal for warranHes'tor-be-panted.on
the front, back, or middle page of a use
and care manual," especially in the ap-

«
subject to th»,full requirements in the bill.
The House amendment excluded from the
disclosure requirements of the bill products
costing less. than ft5; it excluded from the
designation requirements'of the bill products
costing less than 610. The minimum federal
standard applicable to full warranties waa
not applicable to products costing less than
tlO, even In situations where warrantors'of
products costing less than »10, used the full
warranty designation.

The conference substitute excludes :fram
the disclosure requirements of the bill war-
ranties on/consumer products actually rost-
Ing leas than (6 and' excludes from the des-
ignation requirements of the blU warranties
on consumer products actually costing less

^ than 110. However, the conference substitute"
• ' provides that any warrantor giving a war-
' ranty characterized as a full warranty must

comply with the minimum Pederal stand-
ards set forth to section 104, no- matter What
the actual cost of the consumer product to
which the warranty applies." [-emptiasU
supplied}. / - • • »

»R 1-4-2. 691, AHAM.
"Jl 1-3-1, 1, •Westlnghouse Electric Cor-

poration; R 1-4-1.18. National Association of
Chain Drug Stores;. R 1-4-1, 00-01, National-

, Electrical Manufacturers Association: R

,

-\
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pllahce todustry." The Waltham Watch
Company aftd-the National Association
of Chain Drug Stores argued thai ttu
repftottojr of such manuals, to conform
with the single document rule, would be
unreasonably costly.'1 NEMA also sug-
gested that Imprinting the warranty di-
rectly on the product* might not con-
form to a "single document" rule.
 The,Air Conditioning and Refrigera-
tion Institute argued that if the, war-
ranty were required testoe separate from
the manual of operaong instructions. It
would be more likely to get lost, whereas
a manual, which could contain the war-
ranty, would more likely be retained and
used by the consumer."

Standard Oil suggested that, in some
instances, it would be physically impos-
sible to put all_the specifications and
standards referenced .in the warranty in
a single document." They-estimated that
literal compliance with "the single docu-
ment" rule would add approximately
$192,500 in annual costs." . - •

These comments reflect a misappre-
hension of the purpose of the smgle-docu--
ment language". ."Single" does not equal
"separate". The "single document" re-
quirement does not preclude printing the
warranty in a use' and care manual, or
directly on the product Itself. It does*
require that all terms and conditions bee
presented In (aUeast) one location, as^a;"
coherent, easily assimilated statement.'"»

PARTIES WHO CAN Ewoycr ••
782.3(a)-j[m'h»4dentlty of the party^

parties to whom the written warranty is <
tended. If the enforceablllty ot the writi
warranty is limited, to the original consumer
purchaser or Is otherwise limited to persons*
other than every consumer owner during the
term or the warranty;

Section 102(«) (2) of the Act author-
izes the disclosure of "the identity of the
party or parties to whom the warranty la
extended." MACAP included a similar re-

ieBt—to-_its_J971 guidelines for.

1-4-1, 319. Air Conditioning and Refrigera-
tion Institute: Tr. 1594-5, Waltham Watch
Company.

"R 1-4-1, 18. Nattonat Association of Chain
Drug Stores. - .
. « "Ms. Berke: Our current regulations pro-
pose that the warranty be a single document
set apart from 'any other Information you
might give on the products. Mr. Felnsmlth:
That is going to be very much more expen-
sive then because- if we can midce it part of
one document It cuts our costs by at least
60 percent." Tr. 159S, Waltham Waton Com-
pany; R 1-4-1, 18. National Association of
Chain Drug Stores.

u R l-4-l, 91, National Electrical Manufac-
turers Association.

. "R l-4-l,< 219. Air Conditioning and Re-
frigeration Institute.
''/""Por example, the Amoco Oil Company
tire warranty grants B -replacement allow-
ance based on depth o( tread remaining. The
allowances for each tire type are printed for
dealers on four 8% x 11 pages, and his In-
structions for the proper measurement Of
tread and adjustment of the tires-require
another four pages. The consumer Is unlikely
to require any of these pages himself espe-
cially since the^ value of the allowance
change* froni time to time." R 1-3-2, 696,
Standard Oil Co, (Indiana). ,

•- R 1 -3-2, 607. Standard Oil Co (Indiana)/
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luating warranties. I.e., "a •warranty
uld set. forth to whom the warranty
xtended." This: guideline was dropped
he 1973 study. MACAP reafioried%at
 failure to state the "warrantee-
uld mean that any owner was covered
the subsequent warranty provisions,- -
 therefore, that the warranty which
s not make such a disclosure, while
 meeting' {he guideline, would offer •'
-broadest possible coverage with re- -
d to this factor:" , . -: -"'
he proposed Rule required the dis-

sure of "the Identity of-'the party or
ties to whom1 the wnaranty JS. ex-'
ded, including, where applicable, any
itation on its enforceabUlty by any
ty- other than the first purchaser at
ail." Comments submitted by Mont-

ery Ward, Sears, Proctor BHex and
ers followed the reasoning of the 1973
CAP'study; i.e., that the consumer"

uld (properly) infer from the absence
words of limitation thai the warranty
uld extend 'to anyone to possession
ring toe warranty nerioA"-The Carpet
d Rug Instt^e <CRI) the Boating In-
' " • — ' (BIA)i the National

Association '(NRMA)
• that Itoe disclosure

only when the war-
to-the original

transferees during
rranty.-'NRMA also

stry Associat
tail Merchant;
d others argu
uld be req.ulEi
ty does not

rchaser • and
fiperipdotthe'
gesteffthat this bara r̂aph refer only
he written warranty, t6. clarify &at

» warranty need not serve as a "trea-
e on privity.""
he National Association of Photo-

aphic Manufacturers ^recommended
at the language "first-purchaser at re-
l," used to the proposed- Rule, be al-
ed to read "original consumer.-pur-
aser". since the word "consumer" is
arly defined to S 701; and stoce the
oidance of the words "at retail" would
event misinterpretations where the
rranted consumer product was sold to
olesale or discount stores at prices

low suggested list price n '
The final Rule incorporates the three
ommendations discussed [above. The
mmission has concluded that the
anges reflected to the final Rule would
 consistent with consumer understand-
g and would staiplify warranty lan-
age. , •

"R 1-2-2. 778. MACAP..
<'R 1-3-2, 491, Montgomery Ward & Co..
.; B 1-3-2, 606, Proctor-Sllex; R -̂»-2,

5, Sears, BoebucX and Co.; B 1->4-1, 664-05,
ating Industry Assbclatlons; B''l-4-li 600,
tional Retail .Merchants Association;' R
3-2,606, SCM Corporation, i
" Note tbftt under Sections IM(b) (4) and
1(3) of-the Act, a warrantor offering a
ll warranty Is precluded from limiting
rranty coverage to the original purchaser.

•R 1/3-1, 126, Carpet and Rug Institute:
1-3-a. 491, Montgomery Ward & Co., Inc.;
l-a-2, 606 Proctor-Sllex: R 1-3-2,- 645,
re Roebuck and Co.; B 1-4-1,' 664-65.
ting Industry Associations;'« 1-4-1. 600..
lonal Retail Merchants Association: R
-2.606. SCM Corp. -

"R 1-4-1, 601. National Retail Merchants
sociation.
R 1-4-1. 198-99, National Association of

otographl(};Manufncturera, Inc. /



WARRANTY COVERAGE

701.3(0,) (2) A clear description and Iden-
tiflcatlon ot products, or parts, or character-
istics, or components or properties covered by
and where necessary tor clarification, ex-
cluded from the warranty,

Sections 102<a) (3) and (12) of the
Act provide for the disclosure of "the
product or parts covered" and "the char-
acteristics or properties of the products
or parts thereof, that are not covered by
the warranty". The MACAP guidelines
similarly require "the product or specific
parts covered and against what". '-' The
NBCCA report states that "written war-
ranties should specify the extent of parts
coverage." "

The Guides require that:
"In general, any guarantee in adver-

tising shall clearly and conspicuously
disclose—

(a) 'The nature and extent ot the guaran-
tee. This Includes disclosure of (1) What
product or part of the product Is guaranteed,
(2) What characteristics or properties of the
designated product or part thereof are cov-
ered by, or excluded from, the guaian-
tee . . ."••*

A long line of FTC orders have re-
quired the disclosure of "the nature and
extent of the guarantee and the manner
in which the guarantor will perform." '•3

Although none of these orders delineates
the meaning of "the nature and extent
of the guarantee" or "the manner in
which the guarantor will perform," the
Guides establish that this general lan-
guage encompasses the characteristics or
properties covered by or excluded from
the guarantee, the duration of the guar-
antee, the guarantor's manner of per-
formance, the product or part guaran-
teed, and the purchaser's obligations.
Thus, there is support for Including this
paragraph on the basis of past Commis-
sion case law.

A consumer letter. Illustrative of the
problems which this paragraph is de-
signed to solve, complained that the con-
sumer's automobile warranty explicitly
did not extend to "service items", but
did not enumerate those items which
were considered "service items" by the
manufacturer; as a result, it did "not in-
dicate that [the automobile manufac-
turer] is using this term in an extremely
broad and uncommon sense so a. to ex-
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" R 1-2-2, 779, MACAP.
13 R. 1-2-2, 821, National Business Council

for Consumer Affairs.
B1 Guides, supra note 6, at 5 239.1
K See, e.g.. In the Matter of General Trans-

mission Corporation of Washington, et al,
73 FTC 399 (1968); In the Matter of Colcman
Company, Inc. 73 FTC 724 (1868); In the
Matter of Deico Carpets, Inc.. trading as Del-
co Carpet Mills, Inc., 70 PTC 1700 (19G6);
In the Matter •0) Midas, Inc, et al., 56 FTC
1564 (1960); In the Matter of Comstock
Chemical Co., Inc., et at., 56 FTC 33 (1959);
In the Matter of Stewart Auto Upholstering
Co., et al.. 69 FTC 1167 (1961); In the Matter
of Stem & Co., et al.. 69 PTC 1418 (196.U,
In the Matter of Fred B. Miller, et al., 56 FTC
1249 (1960); In the Matter of Hilton Watch
& Clock Co.. Inc., et at., 61 FTC 742 (1903);
In the Matter of L. T. Baldwin, 69 FTC 975
(1961).
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lude the myriad of items which would
e included under other warranties using
he same terminology";''0
The proposed Rule required the dis-

losure of:
a clear description and Identification of

arts, characteristics, components and prop-
rties covered by, and excluded from the
arranty.
aldwin Piano, Sunbeam Corp. and many
ther participants found the words
characteristics" and properties" vague
nd urged deletion.''' The final Rule
mends the phrase containing these
erms to read "•products, or parts, or
haracteristics, or components or prop-
rties." The disjunctive language makes
t ". . . clear that a warranty covering all
efects in a product (which is a charac-

eristic) must not also list every part,
omponent, and property of the product
overed. A reference to all defects in a
roduct should Include defects In all
arts without a statement to that
ffect.""" The addition of the word
products" uses the statutory language
et forth In § 102(a) (3) of the Act," as
ecommended by Ross, Hardies, O'Keefe,
abcock & Parsons ("Ross, Hardies"),
CM Corp., and Thermador.""
Warren Tool Corp., MACAP and

RMA and others suggested that war-
antors be required to disclose either the
tems covered or those not covered by
he warranty.'1 Gambles stated.

(T)he requirement could become rather
umbersome If the warrantor had to Identity
ll the parts of a product not covered by the
arranty It the warranty was limited to only

ne component or part of the product." ••'
"An example utilizing a major appliance

an best show the problems which this pio-
islon would pose. Assume a pioduct with
wo hundred parts carries a full one year
arranty and thereafter a limited four year
arranty on Its major component. As draft-

d the regulation would require a detailed
isting of 400 parts In the warranty text.

"For the full one year warranty period
here would have to be a listing of each and
very part contained In the product and an
ndication that those parts are covered by
he warranty.

"The text of a limited portion of the war-
anty would have to Indicate that the major
omponent Is covered an(' contain a listing of
very other part as being excluded from that
ortion of the warranty. This Is clearly un-
ecessary and unworkable and would only

•«R 1-2-2, 729-31.
•'^R 1-3-1, 26, Baldwin Piano; R 1-3-1, 200,
oss, Hardies, O'Keete, Babcock & Parsons;
 1-3-2, 366, Sunbeam Corp.; R 1-3-2, 607,
CM Corp.; R 1-3-2, 711, White Consolidated
ndustries; R 1-4-1, 220, Air Conditioners and
efrigeration Institute; R 1-4-1, 476-77, As-

ociation of Home Appliance Manufacturers;
 1-3-2, 606-07, SCM Corp.

•- R 1-3-2, 646, Sears Roebuck Se Co.
""The products or parts covered" (em-

hasis added).
°"R 1-3-1, 200, Ross, Hardies, O'Keete,
abcock & Parsons; R 1-3-2, 607, SCM Corp ;
r. 2314, Thermador.
"R 1-3-2, 347, Gambles; R 1-3-2, 492,
ontgomery Ward & Co.; R 1-3-3, 787,
arren Tool Corporation; R 1-4-1, 372-73,
ACAP; R 1-4-1, 601, National Retail Mer-

hants Association.
" R 1-3- 2, 347, Gambles.

ER, VOl. 40, NO. 251—WEDNESDAY, DECEMBE
60173
tend to contuse rather than enlighten even
those consumers who would try to read and
understand It." "

Toyota Motor Sales, the National Paint
and Coatings Association, and the South-
ern Furniture Manufacturers Association
(SPMA) stated that If a warrantor lists
those items which are covered, those
which are not listed should implicitly be
excluded."*

The final Rule is similar to proposals
submitted by Sears and NRMA." Under
this language the items not covered by
the warranty need only be disclosed if
the disclosure of what is covered is un-
clear, standing alone.

For example, a common warranty Is one
which covers all defects In material and
workmanship. It should not be necessary to
also Include a list of all the possible causes
of malfunctions of the product which
would not be detects, e.g., misuse, abuse, ex-
ternally caused casualties. . . . However, .
if .some part of the product covered by such
a warranty were not covered as to a defect
In that part, a clear statement that that
part Is excluded should be Included In the
warranty, e g, "This warranty covers detects
in material or workmanship In this product
(except In light bulbs)." Without the state-
ment of exclusion In such a warranty. It
would appear to cover more than it does'"

For ease of communication to con-
sumers, it should not be necessary in all
cases to enumerate every covered part if
the warranty covers the entire product
with the exception of one or two minor
parts. In such Instances, the following
language would meet the requirements of
is 701.3<a) ( 2 ) . "XYZ Company warrants
your I------------I, except the. [------
.-----I.""7

The Association of Home Appliance
Manufacturers (AHAM), In their written
submission, stated:

Practice In the appliance and other Indus-
tries is to warrant a product against manu-
facturing defects and to list the exclusions,
such ab light bulbs In a refrigerator or dam-
age (rom misuse, fire, flood and the like.""

The Rule is Intended to permit this
practice. Conversely, if the warranty cov-
ers only a few parts, or characteristics,
the warranty might state: "This product
is not warranted in any way except
against rust" or "This warranty covers
the drive shaft only." A disclosure of the
exclusions from the warranty accom-

>•' R 1-3-2,492, Montgomery Ward.
'" R 1-3-3, 1103, Toyota Motor Sales, U 3 A.,

Inc.; R 1-t-l, 132, National Paint and Coat-
ings Association; R 1-4-1, 316, Southern
Furniture Manufacturers Association.

°- "A clear description and identification of
parts, characteristics, components and/or
properties covered by and; where necessary lor
clarification, excluded from the warranty." R
1-3-2, 646, Sears Roebuck & Co.

". . . (P)ermlt either a clear statement of
what Is covered or a clear statement of what
Is' not covered, and . . . add that If there
are ambiguities language sufficient to clarify
any such ambiguities is required." R 1-4-1,
601.NHMA.

"" R 1-3-2. 646, Seara Roebuck & Co.
"' R 1-3-2, 547-48, Nixon, Hargrave, Devana

& Doyle; R 1-4-1, 476, Association of Home
Appliance Manufacturers; R 1-4-1, 372,
MACAP; R 1-3-2, 606-607, SCM Corp.

"R 1-4-1, 476, AHAM.
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panied by a statement such as "all other
[parti] are covered by fhls warranty" "
would also satisfy the requirements of
this paragraph.

WARRANTY PERFORMANCE

701.}{a) (3)
A statement of what the warrantor will do

In the event of a defect, malfunction or fail-
ure to conform with the written warranty, In-
cluding the Items or services the .warrantor
will pay for or provide, and. where necessary
for clarification, those which the warrantor
will not pay for or provide;

Section 102 (a) (4) of the Act author-
izes the disclosure of "a statement of
what the warrantor will do in the event
of a defect, malfunction, or failure to
conform with such written warranty—at
whose expense—and for what period of
time". The MACAP guidelines require the
warrantor to state: "In case of a claim:
Exactly what the warrantor will do and
at whose expense." "

The Guides require the disclosure of:
The manner to which, the guarantor will

perform. This consists primarily of a state-
ment of exactly what the guarantor under-
takes to do under the guarantee. Examples of
tbia would be repair, replacement, refund. If
the guarantor or the person receiving the
guarantee has an option as to what may
satisfy the guarantee, this should be set out."

Past FTC warranty orders have con-
sistently required-the disclosure of the
manner In which the warrantor will per-
form. (See the discussion and citations
In the explanation of section 701.3 (a)
(2).sup.ra.) *

The Commission has received a num-
ber of letters from consumers Indicat-
ing the need for clarification In war-
ranty documents as to what Items or
services the warrantor will and will not
pay for or provide In the event of a
failure defect or malfunction In the
product."

The proposed Rule required the dis-
closure of
a statement of what the warrantor will do
to remedy a defect or malfunction in the
product, or failure to conform with the
written warranty. Including but not limited
to the Items or services the warrantor will
and will not pay for or provide.

Many Industry comments were re-
ceived to the effect that it would be
unnecessarily verbose to require a state-
ment reciting what the warrantor will
not do In a warranty which clearly states
what the warrantor will do." Armstrong

*»R 1-3-2. 368. Sunbeam Corp.; R 1-3-3,
621, Amanft Refrigeration, Inc.
" R 1-2-2, 779, MACAP.
^Guides, supra note 6, at f 239.1 (b).
•"See, e.g. R 1-2-2. 735-36 (undisclosed

charge for service call during warranty pe-
rtod); R 1-2-2, 737-38 (undisclosed charge
for warranty service call and for delivering
product to and from repair shop); R 1-2-2,
741 (undisclosed "check-out" fee for In-
warranty inspection of defective product);
R 1-2-2, 742-44 (undisclosed labor charge
for In-warranty repairs).

"R 1-3-1. 7. Coleman Co.; R 1-3-1, 128,
130-32, Carpet and Rug Institute; R 1-3-;2,
410, Armstrong Cork Company; R 1-3-2, 847,
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Cork Co. argued that compliance with
this paragraph would unduly lengthen
warranties, and that "a delineation of
each conceivable Item or service which
will not be paid or provided would tax
even the wildest Imagination."

The language adopted In this para-
graph of the final Rule parallels that In
section 701.3 (a) (2), discussed supra. As
suggested by Sears, a warrantor need
only state what he will not do if the dis-
closure of what he will do, standing
alone. Is unclear."

For example. If a warranty provides that
the product will be replaced at no charge It
the product Is returned to the store. It
should not be necessary to also recite that
the product will not be repaired, or that the
warrantor will not pay for travel expenses.
The affirmative statement In such a war-
ranty clearly states what the warrantor will
do, and there Is no Implication that anything
else will be done."

The requirement of this sub-part could
be satisfied by stating, for example: "We
will pay for parts and service only;" or
by disclosing the services which the war-
rantor will not perform, accompanied by
a statement such as: "You must pay all
other expenses Incurred in obtaining re-
pairs." "

A number of Industry representatives
objected to the use of the word "remedy"
In the proposed Rule." The language used
In Section 102(a)(4) of the Act7' was
preferred. A warrantor is not required to
"remedy" a product unless the applicable
warranty is designated as a "full (state-
ment of duration) warranty." The final

ule substitutes the statutory language,
"In the event of" tor the word "remedy."

WARRANTY DURATION

701.3(0.) (4)

The point In time or event on which the
warranty term commences. If different from
the purchase date, and the time period or
other measurement of warranty duration.

Section 102(a) (4) of the Act calls tor
the disclosure of "a statement of what
the warrantor will do In the event of a
efect, malfunction or failure to conform

Sears Roebuck & Co.; R 1-3-3, 788, Warren
Tool Corporation; R 1-4-1, 601, National Re-
tall Merchants Association.

"R 1-3-2, 419 Armstrong Cork Company.
"See R 1-3-2, 647, Sears' suggested lan-

guage: "A statement of what the warrantor
will do to remedy a detect or malfunction
In the product, or a failure to conform with
the written warranty. Including but not lim-
ited to the Items or services the warrantor
will pay for or provide, and, where neces-
ary tor clarification, what the warrantor

will not pay for or provide."
"R 1-3-2, 647, Sears Roebuck and Co.
"R 1-4-1, 601 National Retail Merchants'

Association.
"•R 1-3-1, 57, Mohasco Corporation; R

1-3-2, 430-432, Defrees & Fiske; R 1-2-2, 545,
Nixon, Hargrave. Devans & Doyle; R 1-4-1,
18-19, Nat'1 Association of Chain Drug Stores,
Inc.; R 1-4-1, 92 Nafl Electrical Manufac-
turers Association; R-4-1, 220, Air Condition-
ing and Refrigeration Institute; R 1-4-1. 477,

ssociation of Home Appliance Manufac-
turers.
" "A statement of what the warrantor will

do In the event of a defect . . ." (emphasis
added).
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ith such written warranty . . . and tor
hat period of time." MACAP's guide-
ne, requiring "the specific time for
hich the product or parts are covered""'
as fulfilled by 95% of the warranties

ubmitted In the 1973 study. The Guides,
oo, require the disclosure of "what Is
he duration of the guarantee"." The
BCCA report states that "written war-

anties should specify the specific dura-
ion of the warranty."1B

Paragraph 701.3(a) (4) also requires
he warrantor to specify the point in time
If other than the purchase date) when
he warranty term begins. This Is to en-
ure that the purchaser^ Informed as to
hether the warranty terms starts to run

mmediately upon manufacture, pur-
hase, delivery, or the date on which the
roduct Is first used. Several consumer
etters Illustrate the need tor. the dis-
losures required by this paragraph."
The proposed Rule required the dis-

losure of:
he point In time or event on which the
arranty term commences, and the time pe-

iod or other measurements of duration for
hich the product and/or Its parts, charac-

eristics, components, or properties are war-
anted.

Montgomery Ward, Timex, and NRMA
ook the position that the consumer's
ormal expectation is that a warranty
akes effect on the date of purchase.
herefore, the warrantor should be re-
uired to make a disclosure about the
eginning of the warranty only when this

s not the case." The final Rule incorpo-
ates the language submitted by Mont-
omery Ward," and requires that the
ommencement date of the warranty
eed only be disclosed "if different from
he purchase date."

CONSUMER DUTIES
01,3(a)(5)

A. step-by-step explanation of the proce-
ure which the consumer should follow In
rder to obtain performance of any war-
anty obligation. Including the persons or
lass of persons authorized to perform war-
anty obligation (s). This Includes the
ame(s) of the warrantor(s), together with:
he mailing address(es) of the warrantor(s),
nd/or the name or title and the address of
ny employee or department of the warrantor
esponsible for the performance of warrantor
bligations, and/or a telephone number
hich consumers may use without charge

o obtain Information on warranty perform-
nce,

80 R 1-2-2, 779, Major Appliance Consumer
ction Panel.
81 Guides, supra Note 6.
M R 1-2-2, 821, NBCCA.
"R 1-2-2, 746 (warranty expired one year

rior to the time consumer had purchased
he product); R 1-2-2, 748 (warranty did not
isclose that It ran from the date of produc-
ion of the appliance).

"••R 1-3-2, 495, Montgomery Ward & Co.,
nc.; R 1-3-3, 935, Timex Corp.; R 1-4-1, 602,
ational Retail Merchants Association.
15 "The point In time or event on which the

arranty terms commences. If different from
e purchase date, and the tune period or

ther measurements of duration for which
he product and/or Its parts, characteristics.
omponents or properties are warranted."
 1-3-2, 490 Montgomery Ward & Co.. Inc.
ER 31, 1»75



Section 102(a) (7) of the Act authorizes
the disclosure of "the step-by-step pro-
cedure which the consumer should take
In order to obtain performance of any
obligation under the warranty, including
the Identification of any class of persons
authorized to perform the obligations
set forth in the warranty."

MACAP found that its analogous re-
quirement, i.e., that the warranty state
"in case of a claim: exactly what the
consumer must do and at whose ex-
pense"" was the guideline most fre-
quently not fulfilled In the 1973 study.
According to MACAP, this guideline "re-
quires that a warranty describe the steps
the appliance owner should follow to ob-
tain m-warranty service"," The NBCCA
report states that "written warranties
should specify "the obligations of the
owner." "

The Guides require the disclosure of
"what. It anything, anyone claiming
under the guarantee must do before the
guarantor will fulfill his obligation under
the guarantee, such as return of the
product and payment of service or labor
charge.""" The fact that not all warran-
ties currently fully disclose all the re-
quirements which must be fulfilled by
consumers In order to obtain warranty
performance Is illustrated by several con-
sumer complaints.""

The disclosures required by paragraph
701.3(a) (5) are Intended to Inform the
consumer of the full extent of his or her
obligations under the warranty, and to
eliminate confusion as to the necessary
steps which he or she must take in order
to get warranty performance.

This sub-paragraph of this section
also requires that the warrantor apprise
the consumer of the persons or organi-
zations authorized to perform warranty
service. This provision conforms with
recommendations In the NBCCA report
that "written warranties should specify
where warranty service can be ob-
tained." •"•

The proposed Rule required the dis-
closure of:

A step-by-step explanation of the pro-
cedure which the purchaser should follow
In order to obtain performance of any war-
ranty obligation. Including the persons or
organizations authorized to perform war-
ranty service, or a telephone number which
consumers may use without charge from
which such Information may be obtained.
This Information shall Include the name and

— R 1-2—2, 789, Major Appliance Consumer
Action Panel.

*' B 1-2-2, 781, Major Appliance Consumer
Action Panel.

"R 1-2-2, 821, National Business Council
for Consumer Affairs.
" Guides, supra note 6, at § 239.1.
-R 1-2-2, 749 (warranty did not disclose

that consumer was required to ship defective
18-foot boat back to factory and pay for
shipping costs In order to get warranty per-
formance); R 1-2-2, 751 (warranty did not
disclose that a sales slip and validated certif-
icate to indicate date of purchase were
required for In-warranty service); R 1-2-2,
756 (undisclosed charge for postage and han-
dling); R 1-2-2, 757 (undisclosed charge
for warranty coverage).
" R 1-2-2, 821, NBCCA.
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dress of any corporate officer or depart-
ent responsible for the resolution of such
atters, and/or any telephone number
hich consumers may use without charge
r such purposes;
Many Industry comments were re-
ived which stated that the number of
rvice outlets or representatives were
r too numerous to list in the war-
nty." AHAM, in its written sunbmis-
on stated that
a) literal Interpretation of the require-
ent . . . would require the listing at hun-

reds or thousands of persons or organiza-
ons In a warranty.1'-'
Also, independent or other service out-
ts used by a warrantor change from
me to time." Thus, any listing of such
utlets compiled when a product is
anufactured and shipped could be out-

f-date by the time the product is dis-
layed or sold. AHAM noted that:
rustration would Inevitably result should a
onsumer read In a written warranty that the
BC Service Center will provide warranty
rvice, only to find that ABC Is no longer
 business, through, no fault of the warran-
r, when a call for service Is made.'"
McGraw Edison Co., Sunbeam, Amana,

nd others claimed that the alternative
f maintaining a telephone number
hich consumers can use without charge,
om which such information could be
btained, would be too costly." Many
ther negative comments from warran-
rs concerning the use of toll-free lines

re included in the record."7

EIA stated that:
P) ersons calling on such a line could not be
pected to confine their Inquiries to obtaln-

"R 1-1-1, 481, Association of Home Ap-
liance Manufacturers; R 1-3-1, 312, Briggs
 Stratton Corp.; R 1-3-2, 348, Gambles-
kogmo, Inc.; R 1-3-2, 388-369, Sunbeam
orp.; R 1-3-2, 383, Rockwell International;
 1-3-2, 548, Nixon, Hargraue, Devans &
oyle; R 1-3-2, 650, Sears, Roebuck & Co.,
 1-3-3, 936, Timex Corp.; R 1-4-1, 184,
lectronic Industries Association; R 1-3-1,
9-20, Walker Manufacturing, R 1-3-3, 848,
eneral Electric Co.
•" R 1-4-1, 481, AHAM.
M R 1-3-1, 342, Zenith Hearing Instrument
orp.; R 1-3-2, 348, Oamble-Skogmo, Inc.;
 1-3-2, 368-369,, Sunbeam Corp ; R 1-3-2,
46, Nivon, Hargrave, Devans & Doyle; R 1-
-2, 650, Sears, Roebuck & Co.; R 1-3-3, 936,
imex Corp.; R 1-4-1, 482, Association of
ome Appliance Manufacturers; Tr. 2275,
alifornia State Electronics Association.
"R 1-4-1, 482-83, Association of Home
ppliance Manufacturers.
"R 1-3-1, 171-172, McGraw Edison Co.;
 1-3-1, 201, Ross, Hardies, O'Keefe, Bab-
ock & Parsons; R 1-3-0, 369, Sunbeam Corp.;
 1-3-3, 923, Amana Refrigeration, Inc.;
 1-3-3, 936, Timex Corp ; R 1-4-1, 124, Auto-
otive Parts & Accessories Association, Inc.;
 1-4-1, 481-82, Association of Home Appli-
ce Manufacturers; Tr. 2316-17, John

chlewe, Ass't Vice President, Marketing and
roduct Manager, Thermador Wash-King.
"R 1-3-1, 134-135, CRI; R 1-3-1, 312,
riggs & Stratton Corp.; R 1-3-2, 348, Gamble
kogmo, Inc.; R 1-4-1, 39, National Associa-
on of Furniture Manufacturers, Inc ; R 1-
-1, 184-186, EIA; R 1-3-3, 848, General Elec-
ic.
"A toll-free number to a remote location
ould be a duplication of a cost for General
lectric In view of our well-Identified local
rvice facilities."
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g names of repairmen. Persons on the re-

eiving end of such telephone lines would
ecessarily have to be well Informed and
killed In handling complaints. . . . (T)here
 . . would be Insufficient profit margin of a
ll tree telephone service.... In many cases,
e manufacturers have no control over, and

n fact may not even know who Is authorized
 sell and repair their products,"
Nixon, Hargrave, Devans and Doyle,

"Nixon, Hargrave"), Colt Industries,
nd others suggested use of the language
sed in § 102(a)(7) of the Act, "person
r class of persons." " The Air Condition-
ng and Refrigeration Institute and SCM
ecommended that the language "types
f organizations" "" be adopted.
The final Rule requires the disclosure

f the "persons or class of persons au-
horized to perform warranty obliga-
ions". The final Rule would permit
 warrantor to use language such as "any
uthorized [-———.-] dealer,"101 or
contact your local dealer for warranty
ervice,""° provided that consumers
ave ready access to a listing of author-

zed facilities. This may be accomplished
y supplying a listing with the product,'
roviding- a source for such Information
n the warranty, or where a national
ervice network Is provided, through ref-
rence to a telephone directory.
Further Industry comments received

n the proposed Rule stated that the
arrantor should not be required to in-

lude the name and address of a cor-
orate officer responsible for the resolu-
ion of warranty complaints. Union Car-
ide Corporation suggested that this be
eleted or at least changed to permit
he name of any person In the war-
antor's employ, and not just a corporate
fficer,'" or any appropriate depart-
ent.'" The Gas Appliance Manufac-

urers Association (GAMA) argued that
f disclosure of a name of a corporate
fficer were required, personnel shifts
ould necessitate the reprinting of the
arranty.1""
NRMA submitted that the name and

ddress or the phone number of a war-
anty "referee" should only be required
f such a disclosure is applicable to the

arrantor.'" GAMA and NEMA com-
ented that the phrase "resolution of"

»»R 1-4-1, 184-86, EIA.
"R 1-3-2, 419, Armstrong Cork Co; R

-3-2, 546, Law firm of Nixon, Hargrave,
evans & Doyle, Washington, D.C.; R 1-3-2,

87, Colt Industries; R 1-3-3, 923, Amana
efrigeration, Inc; Tr. 1722, David V. Kahn.
ttorney, Chicago, Illinois; R 1-3-3, 844,
eneral Electric.
•""R 1-4-1, 222, Air Conditioning and
efrigeration Institute; R 1-3-2, 61, SCM;
 1-3-3, 956-957, Whirlpool Corp.
•>"R i-3-l, 8, The Coleman Co., Inc.; R
-3-1, 342, Zenith Hearing Instrument Corp ;
 1-4-1,184, EIA.
'"R 1-3-2, 348, Oamble-Skogmo, Inc. ("or

ontact your nearest --—_--_--__ store");
 1-3-2, 496, Montgomery Ward & Co., Inc ;
1-4-1,184, EIA.
i"R 1-3-1, 287, Union Carbide Corpora-

ion.
•"•'R 1-3-1, 287, Union Carbide Corpora-

ion. See also R 1-3-2, 612, SCM.
'"R l-4-l, 26, Gas Appliance Manu-

acturers Association, Inc.
""R 1-4-1, 603, NRMA.
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should be deleted since It Implied that
there was a dispute, which would not be
•the case when the warranty was
extended.""

The final Rule deletes the words "reso-
lution of such matters" and substitutes
"the performance of warranty obliga-
tions." It provides three alternative
means for the disclosure of how the con-
sumer may contact the warrantor.

Armstrong Cork, Sears, NEMA, and
Nixon, Hargrave stated that paragraph
(a) of the proposed Rule, which required
the disclosure of the "full name(s) and
address(es) of the warrantor," overlap-
ped with paragraph (h)."" The sub-
stance of former paragraph (a) was in-
corporated as one of the three alterna-
tives in section 701.3 (a) (5) of the final
Rule. The purpose of this disclosure is
to provide an address which the con-
sumer can use to communicate with the
warrantor concerning warranty
claims.1"' Such Information need not be
provided twice in the same warranty.

Section 102(a) (1) of the Act author-
izes the Commission to require the dis-
closure of "the clear identification of the
names and addresses of the warrantors".
The MACAP guidelines similarly require
the inclusion of "the name and address
of the warrantor, on the same page as
the body of the warranty.""' The
NBCCA report states that "written war-
ranties should specify the Identity of the
warrantor."111

The Guides require the disclosure of
"the Identity of the guarantor," stating
that:

the Identity of the guarantor should be
clearly revealed In all advertising, as well
as In any documents evidencing the guaran-
tee. Confusion of purchasers often occurs
when It Is not clear whether the manufac-
turer or the retailer ts the guarantor.'"

A consumer complaint. Indicating that
the absence of the warrantor's address
has been a problem, related that neither
the warranty nor the package for a mat-
tress cover, nor the cover Itself disclosed
the address of the warrantor. Thus, when

""R 1-4—1, 26, Oas Appliance Manu-
facturers Association, Inc.; R 1-4-1, 92-93,
National Electrical Manufacturers Associa-
tion.

w R 1-3-2, 418, Armstrong Cork Co.; R 1-
3-2, 647, Law firm of Nixon, Hargrave,
Devans & Doyle, Washington, B.C.; R 1-3-2,
644, Sears Roebuck and Co.; R 1-4-1, 91,
National Electrical Manufacturers Associa-
tion.

"* R 1-3-1, 56 Mohasco Corporation.
»*R 1-2-2, 779, MAOAP Report (1973).
'» R 1-2-2, 821, NBCCA Report.
i"R 1-2-1, 289 Guides, at § 239.1 (c). See

also In the Matter of Royal Audio Instru-
ments, et at, 66 PTC 989 (1964); In the Mat-
ter of ADF Warehouse, Inc., et al. 66 FTO 1267
(1964); In the Matter of B. R. Page Com-
pany, et al. 66 FTC 1319 (1964); In the Matter
of Universal Sewing Service, Inc., et al 54
PTC 643 (1957).

The address, as well as the name of the
guarantor, has been required by the Com-
mission. In the Matter of World Wide Tele-
vision Corporation, et at. 66 FTC 961 (1961);
affirmed 352 P. 2d 203 (3rd Cir. 1965). See
also In the Matter of Central Sewing Center,
inc., et al.. d o a. Tri State Distributing,
(63 PTC 788 (1963)).
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he cover ripped, the consumer was un-
ble to locate the warrantor so as to se-
ure performance on the five-year war-
anty."' Another consumer stated, after
aving suffered considerable delay in
aving a hot water tank repaired,
I honestly believe some of this confusion

ould have been eliminated If my warranty
ad spelled out exactly what department
f the company warranty requests should be
orwarded to. Maybe the PTC should require
uch Information be Included In warranty
tatements."*
The final Rule permits the warrantor

o include such a department or an em-
loyee of the warrantor responsible for
he performance of warranty obligations.
he "corporate officer" language was
ropped, in accordance with the com-
ents discussed previously. It Is not nec-

ssary to Identify an Individual in order
o provide the consumer with proper ac-
ess for obtaining warranty perform-
nce.

8 701.3 (a) (5) of the Rule also permits
he warrantor to maintain a telephone
umber which consumers may use with-
ut charge. Use of such a device is not
equired. The purpose of the last sen-
ence in section 701.3(a) (5) is to provide
he consumer with a means for con-
tacting the warrantor, and the use of
ny or all of the three alternatives set
orth will satisfy this requirement.

Finally, it should be noted that the
ord "purchaser" has been replaced by

the word "consumer," since the Rules
efine the word "consumer," and since

the person Invoking the warranty need
not in fact be a "purchaser" of the
roduct.1"'

INFORMAL DISPUTE SETTLEMENT
MECHANISMS

01.3{a) (6)
Information respecting the availability of

any Informal dispute settlement mechanism
elected by the warrantor In compliance with
Part 703 ol this subchapter;

Section 102(a) (8) of the Act author-
izes the Inclusion in warranties of "in-
formation respecting the availability of
any informal dispute settlement pro-
cedure offered by the warrantor . . .".
The Senate Report provides the ra-
tionale behind the analogous provision
in the Senate version of the bill:

. . . [T]he consumer should be notified of
his ability to seek redress through . . . any
Informal dispute settlement mechanisms that
the warrantor may oHer. Furthermore, If the
warrantor Is required to Inform the consumer
of his rights In the event the warrantor falls
to perform, the Committee believes that the
warrantor will have greater Incentive to per-
form as promised.11'1

As the NBCCA report states:
[T(he consumer's need for warranty Infor-

mation continues and Is more pronounced
after the product has been purchased . . .
some companies have begun to encourage
consumers to make toll-tree calls to a cen-
tralized location . . . In other cases, metro-

™R 1-2-2, 726 (consumer letter).
i"R 1-5-. 524 (consumer letter).
'"R 1-3-2, 546, Law firm of Nixon, Hnr-

grave, Devane tc Doyle, Washington, D.C.
"" R 1-2-2,167, Senate Report.
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lltan consumer response offices have been .,
tablished to serve these needs. However or- t;/
nlzed, some convenient means of obtain- };
g Information on the product . . . war- „
nty should be available to consumers after i
le."'
The proposed Rule required the dis-
osure of "(DntormaUon respecting the'
ailability ot any Informal dispute set-

ement procedure as specified in Part 703
 this subchapter." Mohasco Corp. and
RT stated that such information should
 required only where such a procedure
 offered or required by the warrantor, ••
d not wherever a procedure Is merely •
vailable," regardless of whether or not •
e warrantor offers or requires It.™ In ' •

rder to clarify the Intent of this section
e language of this provision has been '
vised to read "mechanism elected by
e warrantor in compliance with Part '
3 of this subchapter."

LIMITATION OM IMPLIED WARRANTIES
AND REMEDIES

01'3(a)(7) '

Any limitations on the duration of Implied
arranties, disclosed on the face of the war-
nty as provided In Section 108 of the. Act,:

ccompanied by the following statement:
"Some states do not allow limitations on

ow long an Implied warranty lasts, so the
ove limitation may not apply to you."

013(a)(8)
Any exclusions ot or limitations on. relief
ch as Incidental or consequential damages,

ccompanied by the following statement,
hich may be combined with the statement
quired In sub-paragraph (7) above:
"Some states do not allow the exclusion or

mitation of Incidental or consequential
amages, so the above limitation or exclu-
on may not apply to you."
Section 102(a)(6) of the Act provides
r the disclosure of "exceptions and ex- •

lusions from the terms of the warranty."
he MACAP guidelines require disclosure

f "exceptions, disclaimers or exclusions
ith the same prominence as the affirma-
ve statements in the body of the
arranty." "'
The Uniform Commercial Code, ("U.C.

.") which, with variations. Is the law
 the District of Columbia and in every .

tate except Louisiana, provides, at 8§ 2-
14 and 2-315, that in a contract for sale
ertain warranties are Implied by law.
he implied warranties of merchanta-
ility (which encompasses the concept
at goods must be fit for the ordinary

urpose for which they are used) and fit-
ess for a particular purpose (which may
rise when a seller has reason to know
e particular purpose for which the

oods are required and that the buyer
 relying on the seller's skill or judgment
 furnish suitable goods) in certain cir-

umstances may provide a buyer with
roader protection and rights than a
ritten warranty document.
Although the U.C.C. provides a proce-

ure whereby such Implied warranties
ay be disclaimed and excluded, several

tates have prohibited disclaimers or ex-
"' R 1-2-2, 833, NBCCA Report.
'"R-l-31-1, 57-68, Mohasco Corporation;
 1-3-1, 137-138, CRI.
""R 1-2-2, 780, MACAP Report (1973).
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elusions and have mad; them legally un-
enforceable."* The use at disclaimers 'or
exclusions of Implied warranfelea,, and
llmttatlonx and exclusions of remedies
under Implied warrantteam any state
where such a clause /or clauses are
enforceable as writteri has the dear
capacity and tendency to deceive pur-
chasers in those states as to the true
nature of their warranty .rights'/and

t
b
s
l
c
J
I
t
c
t. _ - _ - . . _ . _ — . _ t

remedies. A consumer may' reasonably b
be- expected to believe that a war-• c
ranty document states the full extent and t
limit of his warranty rights and remedies c

- - • • J * k l « MR*, t .. _ _ _ H - ^ - - - ' 

t
t
.
's
f

and rely on that belief. This reliance
tends to eliminate attempts to determine
whether such a written warranty states

•limitations, disclaimers or/exclusions
fully or correctly. <

Paragraph (k) (1) of the proposed Rule
provided-that: - •. •' •;

"Where any such modiflcattori,. limitation,
or exclusion •te unenforceable under applica-
ble State law. that fact shall be disclosed In
a manner which" specifically names such
Jurisdictions."' , • * •

•nils proposal elicited substantial In-
•dustry opposition.. Many warrantors
claimed that fills requirement was- un-
duly onerous m-that it would necessitate
research of the case law in every state In
which a product Is <-•—-• - - —• ~-~-
In all flffcw EtAtnn"'

I
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t
c

c
"

... .,-,.. - -.a, i w f

m^nf̂ &^SanyS'dSSr̂  i
SsentattvesnoS that̂ nSL^u- M

toring and review of state law would be
-—^equired in order to keep abreast, of any

modifications."* Warrantles-B&uld-flav.e

a
a
i

. 
et sea. replaced by R

warrantie;. CAUP. c

, stete. 1970. w. VA 
in. ia74). MASS. aiss ^

C
C
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"•See,, e.g.: i 2-312
. new Title Consumer • Warranties, CATiTP.
CIVIL CODE ch. 1333. Stats. 1970. W. VA
CODE, (46-0-107 (BUpp. lft74). MASS. OEM
LAWS cb. 100, { 100, { 2-510 A (supp. 1974).
MD. Ann. Code, art. 05 B.'{ 2-318 <AJ (Supp
1974).-WASH. BET. CODB 163 A. S-31ff(4)
(Supp. 1974). ORTOON 8TAT. Ch. 413;
Si 73.80 Ift-aaOO (enacted Aug. 19, 1973).
MAINS SBVi STAT. AtfN., Title 11,1 3-316(6)
(Supp. 1974).

"•R 1-3-1, VI, Baldwin Piano and Organ
Co.* R 1-3-1. 41, Purolator^Xnc, R -1-3-1, 58,
Mohasco Corporation; B 1-3-1, 71, Law firm
of Ouren, Merritt, Sogg & Coben, Cleveland.
Ohio; R 1-3-ft 81-82, Pirestone Tire & Bub-
t>er Co:: B 1-3-4. 191 Association of Auto &
Track Recycles; R 1-3-1. 201-202, :Broce 3.
McWIiliter, Attorney.; B 1-3-1. 288, Union

, Carbide Corp.? B 1-3-3. 358. Mark J. Lowen-
steln. .Attorney; ft 1-3-3, 408, Bolse Cadcadft
Corp.; a 1-3-3, 540-560. Law flrm pf Nuion.
BargraV, Oevan & Doyle, Washington, D,C.;

»R 1-4-1. 135, Autoniottve Parts & Apcessories
Association, Inc.; B l-t-̂ 1,'134, Natlctoal Paint
and Coatings Association, Inc.; B 1-3-3. 789,
Warren Tool Corporation; B 1-4-1, -259, CBI;
B 1-4-1, 478, Association ot Home Appliance
Manufacturerai TSr. 2047, Berkaon.; Counsel,
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Singer.sewing Machines. ^ ,13 B 1-3-1, 27, Baldwin, Piano and Organ ..
Co; B 1-3-1, 58, Mohasco Corp.; B 1-3-1, 81- / 
82, Firestone TIre.'ar-Bubber Co.;.;B 1-3-2,/ 
ISfi IiBW flrm Of Althelmer & Gra7.ChlCa.ffO.'' 

i Tire.'ar-Bubber
356, Law firm of Althelmer & Oray, Chicago,
Illinois; B 1-3-2, 370-371, Stinbeain f- '
B 1-3-2, 408 Bolse Cascade Corp.; B :
49B. Montgomery Ward & Cosine.; B 3
653. Sears, Roebuck and Oo.yR 1-4-1,/i
National Paint, and Coatlngt, Assoclati
Inc.; B l-a-3. 789, Warren Tool Corporitli
R 1-4-1, 283, Specialty Equipment Manufac

,twcra Association; B 1-4-1, 259, @RI; 1
1-3-3. 849, Oeneral Electric; Tr. 264*, Berk
son. Counsel, Singer Sewing Mach/nes. ,̂

.

IZOCKAL REGIS
RULES\ANO REGULATIONS

o be revised ̂ tinuxuly and renrmfcd'. t
ecause of changes m'state lav.'* Afo&o T
trong Code a»ued that because state /
oir Is constantty.cfaangtog, the varraiatgr- c
ould "to Incorrect by mtezTentioa or t
udicial act before the Ink was-dry...." "r e
Torth Amer}carLPbinpsCorp. stated that 
his could cause-*'. ;''confusion, to the N
orisumer because It would be Impossible g
o -avoid having different warranty cards to-avoid having different warranty cards 
eing distributed at-^he same time •be- • 
ause of the products^ that would be in 
he distribution p^tHne whenever a 
hange occurred." "•»> " • 

'C

U __ .-.*.<- - __ »*^__- J •J.BJ&J - 9 -tvm * *Another Une of criticism challenged
he. Rule's Imposition on 'warrantors of
he duty to Interpret uncertain unsettled
state law."" Standard OB of California
tated that this-could lead,to "public con-
usion resulting from Inconsistent and/or
naccurate monitoring and reporting of -, , 

'
tate law by various warrantofcs."'" War-
en Tool, the Electronic Industries As-
ociation (EIA) .and others objected that
his ^ould require warrantors to advise
onsumers as to complex issues of lawl"
The Association of Auto & Truck lie-

yclers (NATWA) argued-tbat the Rule.
In effect, precludes many wsirrantors
rom modifying, limiting or excluding
mplied warranttes or consequential dam,
es ^t™h^ Act it̂ n̂ nnnn,ges, &lthough*the Act Itself-speciflcaUy
llows these types of modifications, lim-
tations or exclusions."'" Others, stated

, 
•"B 1-3-1,27, Baldwin, Piano. & 0'rgan.co.; 

 ^1-3-1; 4a-4B• ,NO -̂̂ wto .̂.̂ lylps ' w
or^ ̂ aM'n^A^JSffiol?"̂ ^ 0

.̂-''•''̂ ^̂ c^̂ cJ^orn '̂ 0^ ̂ £S^ot^^i^t^y. /-
hicago, iu.;Tplti-a-A 370-37r, sunbeam 
orp.; B i-3-2t.38»;i»ct*eu inti':; B t-sg-a, 

88, Scovuie , Bpiuing product* ^rwtpf J
 1-3-2, 468, Bot»e oaacade Corp.; ft 1-3-2-, 

Q6 X«'w»t<»»w»» WA»rt A f^rk Tv>« ^ II: 1-tA-A 
 î '̂̂  ̂  ̂ r«? '̂•D*a '̂l 60* LJkV uLriXL OS NtXOZl« ISSaWlv, DCTW dc [

oyle. Washington. D.C.; S^S-a. 85S. Seam, oebuck and Co.; B 1-3-3. 79<&W«nen Tool i

orporation; B l-4-i, 383, Specialty Squlp- •
nent ulnuafeturera Association; B l-4-i, •59, CBI^Tr. 3047, Berlesen, Counsel, Stnger 

lines.
»S,l-S-a.-420, Annftroag Coric Co. See

lso B. 1-3-3, 490, Montgomery Ward-ft Co.,
nc.; B 1-3-3, 053, Bears, Roebuck and Co.;
 l-4-i-, 333. Air Conditioning and Befrlgera- .

lon Institute; B l-tt-l* Day, 186-187.'Elec-
ronic Industrte» AT'——"'— ~ - -•" —-
CM; B 1-3-3, 849, (
"' B 1-3-1, 48-49,

.tlon; B 1-3-3, 813,
•neral Electric. Co.
'ortb American PhUlps

orp. \ . '•K' R 1-3-1, 8-9, The Coleman ao.. Inc.; B
 1̂ 3-1. 22, The ColemanC<\,Inc,;^l-3-l',(202t .
Bruce J. McWblrter, Attorney, yhlcago, ftf. ' 
thote; B l-a-3, 393, Shell 'JXl- Co.; "CT),gls -
subsection requires a maniAeturer, to mJMe 
1,,̂ .̂ ,-n,- rt^..i»«. .. ^ n.- i.-.. -.-- 
 subsection'requ'lrM'a, nianuScturer, tomSfe
'interpretive decisions as to the legal alg-
niflcance of Judicial opinions In the various
state courts when their legal sIgnlftcancaAAy •
ho unr-laar nr-nirn kn rilcr.Tlt« htr IrifalKlfan.cbe unclear or-open to dispute by Intelligent
-' knowledgeable paroles."; .R 1-3-3. 024,.

MA. u i J i ana .WHS A "-l,fl06'MBMA. -r
•aisi O*R*.JK*J /MI ,-1— •r ^v.vi aw—'

.. ._ 

"'R "1-3-2, 351. Standard Oil Co of Oflll^
forrila. "

'"B 1-3-1. 42, PuroTator. Inc.; R 1-3-1. 288.
Union Carbide Corp.; R 1-3-3, 790-791. Wat-

Tool Corporation; R 1-4-1. 186-187 EIA.
•RJ-^-l, m^AsBOclatlon of Auto esa
;k Recyclers. Sefe-^lso •U 1-3-7, 612, SCM;' 

-3-3, 848. General Etectrlc,.Co., i. 
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hat compliance ^th this requirement;
yould unduly lengthen warranties."*?,.
 The proposed ftultf-also required'dis-
losure of "«B modmca^lohs-and umlta-
knis on mipUed warranties, and all ex-
lusions of orUmltatlons on relief such as

Incidental or consequential damages.-
ixon, Hargrave, noted that this lan-
uage appearedi^o permit the modlflca'-
lon of Implied, warranties,1'1 prohibitedtlon of Implied, warranties,"1 prohibited
by Section 108 (a) of thftAct,"'

Paragraph (kxa^ of the proposed Rule'
'•"" "<~^- **'«41 •"«"•"."—"-"————required- thai :"any limitation on or ex- '
cluSion". of consequential damages for
breach of any written or implied warr '
ranty on the consumer product shall :be -
disclosed on- the face of the warranty, as
provlded^in «lOf of the Act."f-

Mohasco, Briggs 6 Stratton Corp.,
hrysler Corp., Nixon,. Hargrave, and*
"̂ftrgu t̂hatlfaeCommlaslon îoredthe Intention of .Congress by Imposing

 t-î A «afn«t—MMM«* —•» ••&..AJ—— — — — — » — _ * ^ — 'the requirement-of stating exclusions or
limitations on consequential damages on •
the face of the .warranty on ""limited"
warranties.1* TBe Act requires only that
such disclosureAe made oh the face of
"fuU" warrant,!*."" , •

In light at the substantial criticisms of
paragraph Oc> of ttfe proposed Rule. the
Commteslott bus .deleted this paragraph,
and fwt, substituted paragraphs 701.3 (a)
(7)- andi(8). The^Onal Rule does cot re-
quire thitt wa»ahtors; speclflcaUrname
ttnEjnrlslUctions In which limitations or
exclusions'are unenforceable under state
law. It does require tbafc tbe consumer
averted to the possible inapplicability,
of Umitations on tee duration of ImpUed
arranties or exclusions or limitations

1 tacldeatal or consequential damages
to fa^ her jurisdiction, by fil̂ ^of
Briet* simple disclosures. Thesel̂ be
combined. Jtf both are applicable, 'And
may also be combined with tbe State-
nent required by i TOL?(a) (fl), discussed
ntfra. -Tiese'dlsclosurea will not serve to
. - - - . - • . -^
,unduiy"lengthen'"warran̂  "steSwntr.,»»<» •will n»i. rtrt»-.rm.,r.«»« *-» ——«i- » ^and wmput wwm€TSJ^.. nooce M to

ale- Possible InappUcabfllty of para-
•graphs concerning limitations and ex-
tinsibns In the warranty. The language- . - - - .used In paragraphs (a) (7) and. (8) is

i» See e.g.. B 1-3-1,202, Bruce J. MeWblrter,
Attorney, Chicago^ iiuiaolc; •B 1-3-1, 313,
Briggs & Stratton Cbrp, B 1-9-3. 053, Sears,,
Roebuck and Co.; B 1-4-1, 808, NRMA: Tr.. -
2047, Berlcson, Stager Sewlng'AfacblneB. •

"«B l-Srit, 04». Law Wrccfot Nixon. Bar-
grave, peTans & Doyle, Wasblngton, D.C.; B
1-3-3, lp9B(. Otneral Motor Corp. ^/
.. '" "No supplier may disclaim , or modify p
(except 'as provided in subeectlon (b) any '" . , . ._._ _ ._,-.—_ ,-, _,
Implied warranty to a consumer with respect
to ft consumer product . . .", • • •
,» '•B 1-3-1, 69. Mohasco Corp.; B 1-3-1.3t3,
n——g 4 Stratton Corp.; B l-S-3. 474.

reler Corp.: B\ 1-3-3. 5BO. tsw flnn ,n{
•n, Hargrave,i Devans & Doyle; B 1-4-1,
281. CRI. - . >

"'"•""In ordtr for a warrantor warranting a
onsumer product-toy means oit a written
•—^—A-^ ^ —---. •.•• ^ J .- - .warranty to meet 't'h» Pederal ^nMTi««)MTn

standards for warranty— . , . (3) such war-
rantor must not exclude or limit conse-
quential damages for breach of any written
or implied warranty on such broduct, uo-
less such exclusion'or limitation conaplcu-
ously appears on the face of the warranty."
Section 104 (a) (3).

It 3}, 1»7S.
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similar to several proposals made on the
record.™

The language "all modifications and
limitations on Implied warranties" has
been changed to "any limitations on the
duration of implied warranties," to elim-
inate any conflict with the requirements
of Section 108.

The requirement that limitations on
or exclusions of consequential damages
be disclosed as provided In Section 104
of the Act has been deleted. Full war-
ranties must of course comply with the
applicable requirements of the Act.

Finally, the proposed Rule required
that:

Any modification, limitation, or exclusion,
or any statement that such modification, lim-
itation, or exclusion Is unenforceable under
applicable State law shall be set apart from
the balance o( the warranty by the use of
type size larger than the body copy ot the
warranty, or by the use of all capital letters,
or by underlining.

Although this paragraph has been de-
leted from the final Rule, such deletion
should not be viewed as a tacit state-
ment on the part of the Commission that
limitations are not to be made conspicu-
ously. Rather, in this Instance, the Com-
mission recognizes that some flexibility
In making such disclosures may be nec-
essary. The failure to make disclaimers
conspicuous, as required by § 2-316 of
the U.C.C., renders such disclaimers In-
effective. The use of underlining, capital
letters, or larger type size are examples
of possible means of satisfying the statu-
tory mandate of prominence and con-
spicuousness.'"

DISCLOSURE OF THE WARRANTY RIGHTS

70^.3(n)(9)
A statement In the following language:
This warranty gives you specific legal

rights, and you may also have other rights
which vary from state to state.

Section 102 (a) (9) of the Ac.t author-
izes the Commission to require the inclu-
sion of a "brief, general description of
the legal remedies available to the con-
sumer."

The full and accurate disclosure of
warranty terms is a major element in the
warranty enforcement program created
by the Act. The Act is designed to give
individuals the information they need
to enforce their warranty rights. To do
this, the Individual must have at least
a threshold understanding of the legal
significance of the warranty document.

If attempts by consumers to assert
their warranty rights are to be made

"*R 1-3-1, 27 Baldwin Piano and Organ
Co. ("Some states do not permit limitations
on the duration of an Implied warranty and
some states require warrantor to award Inci-
dental and consequential damages . . .");
R 1-3-1, 117, Ford Motor Co. ("Modifica-
tions, limitations or exclusions on Implied
warranties may be unenforceable In some
states. . . . " ) ; B 1-3-1, 601, Montgomery
Ward (". . . The modification or limitation
on Implied warranties set forth In this war-
ranty Is unenforceable In some states. . . .")

'"See R 1-3-3, 849, OE ("The provision
describing how to make modifications, limita-
tions, etc., conspicuous or prominent should
It considered at all, be by way of example.")
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FEDERAL REGIS
RULES AND REGULATIONS

asier and encouraged, as Congress In-
ended, written warranties must dis-
lose Information about the buyer's legal
ights and remedies. As the record amply
emonstrates, there Is substantial room

or Improvement In the public's general
nderstanding of buyer's rights and
emedies. The Act recognizes the writ-
en warranty as the logical and efficient
eans of accomplishing this result. The
arranty Is, in the end, simply part of

he agreement between buyer and seller.
t Is wholly proper that the terms and
ignificance of the agreement be under-
tood by the buyer as well as the seller.
he free market economy depends upon
dequately Informed buyers to stimulate
ompetition.
The proposed rule sought to achieve

he goals described above without un-
uly lengthening the written warranty.
he proposed rule required the disclo-

sure of one of the statements below:
This warranty gives you specific legal

rights. You also have Implied warranty rights.
In the event of problem with warranty serv-
ice or performance, you may be able to go to
a small claims court, a State court, or a Fed-
eral district court.

or
This warranty gives you specific legal

ights. You also have Implied warranty rights,
Including an Implied warranty of merchant-
ability which means that your product must
be fit tor the ordinary purposes tor which
uch goods are used. In the event ot a problem

with wararnty service or performance, you
may be able to go to a small claims court, a
State court, or a Federal district court.

The proposed disclosures elicited sub-
stantial comment, both adverse and fa-
vorable. While some voiced a basic dis-
agreement with the Act's basic goal of
informing buyers of their rights and
remedies, several lines of comment de-
veloped on the record. Westlnghouse,
Sunbeam, Shell Oil, Walker Manufac-
turing Co. and others expressed the con-
cern that consumers would be encour-
aged to go to court, rather than trying
the normal remedies outlined in the war-
ranty, or dealing directly with the war-
rantor initially."' Sears argued that the
proposed language "could mislead some
consumers into the belief that they must
resort to the courts to obtain any per-
formance under the warranty." "T Husky
Oil Co., Guren, Merrit, Sogg & Cohen
("Guren, Merritt"), and others felt that
Inclusion of such a provision would en-
courage litigation"'' in already con-

™R-1-3-1, 2, Westlnghouse Electric Corp.;
R-l-3-2, 372, Sunbeam Corp.; R-l-3-2, 393,
Shell Oil Co ; R-l-3-2, 703, Standard Oil Co.,
(Indiana); R-l-4-1, 3-4, California State
Electronics Association; R-l-4-1, 223, Air
Conditioning and Refrigeration Institute; R-
1-3-1, 19, Walker Manufacturing; R-l-3-3,
860, General Electric Co ; Tr. 2276, Woolls-
cratt, California State Electronics Associa-
tion.

ia7 R-l-3-2, 655, Sears, Roebuck and Co;
See also R-l-3-2, 724, Bobe Corporation; R-l-
3-3, Waltham Watch.

"•R-l-3-1, 72, David A. Schaefer, Attorney,
Cleveland Ohio; B-l-3-2, Zenith Radio Corp ;
R-l-3-2, 432, Henry J Underwood, Jr , At-
torney, Chicago, Illinois, R-l-4-1, 93, Na-
tional Electrical Manufacturers Assoc ; R -1-
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sted courts.'"* Lear Slegler, Inc. and' -
ational Association of Photographic
anufacturers argued that the disclo-
res were in conflict with the legisla-

ve Intent of the Act to encourage in-
rmal settlements.'"
North American Philips Corp., AHAM,
d others claimed that the proposed
atements would serve to confuse rather
an inform consumers.'" SCM Corp.
ated:
The implication of both versions of the
ecified statement Is that Judicial remedies
e readily available without cost or difficulty
 a consumer who Is dissatisfied with war-
nty performance. The tact that Jurlsdic-
onal requirements may bar an action In
deral court, that federal or state court pro-
dure must be followed, that an attorney
ay be necessary, and the fact that there
ay be costs to the consumer which may or
ay not be reimbursable at the end of the
oceeding make the Inclusion of the pro-
sed statements unreasonable and mislead-
g to consumers.112

HAM, In its written submission, stated:
Encouraged by a written warranty to seek
dress In court, unable In many Instances to
nd the proper court, and finding In most
stances that the assistance of a lawyer Is
cessary, a dissatisfied purchaser would be
warded only with disillusionment and frus-
ation. Unfortunately, the frustration and
isillusionment and resulting animosity
ould be directed against the warrantor....'"
General Mills Fun Group and Eddie
auer commented that Insertion of such
atements would subject them to a bar-
ge of questions from consumers as to
eir legal rights, and that answering
ch Inquiries would increase their op-.

rating costs.'" Westinghouse, Black, and
ecker, Sears, EIA and others expressed
e view that these statements were ap-

ropriate for a consumer education cam-
aign, but not for disclosure in warran-
es themselves.'" Westbend Co., among
thers, argued that the nuances of Im-
lied warranties and legal rights could
ot adequately be explained to consumers
 Just five or six lines.'" Zenith Radio
-1, 135, National Paint and Coatings Asso-
iation, Inc.; Tr. 2048, Berkson, Counsel,
inger Sewing Machines.
1"'R-l-3-1, 97, Ooodyear Tire & Rubber
ompany; R-l-3-1, 164, Lear Slegler, Inc.
""R-l-3-1, 165, Lear Slegler, Inc , R-l-4-1,

03, National Association of Photographic
anufacturers, Inc.
"l R-l-3-1, 49, North American Philips

orp.; R-l-3-1, 313, Briggs & Stratton Corp ;
-l-3-2, 393, Shell Oil Co; K-l-3-2, 655,
ears, Roebuck and Co.; Tr. 165, Ray Affler-
ach. Executive Director, American Institute
f Kitchen Dealers; R-l-4-1, 484, AHAM; R-
-4-1, 639, Motor & Equipment Manufac-
rers Association.
1K R-l-3-2, 616, SCAT. See also R-l-4-1,

35, National Paint, and Coatings Associa-
on, Inc. .»
m R-l-4-1, AHAM.
1" R-l-3-2, 456-467, General Mills; -R-l-3-

, 463, Eddie Bauer.
"3 R-l-3-1, 2, Westlnghouse Electric Corp.;
-l-3-1, 189 Black and Decker; R-l-3-2,
ears, Roebuck & Company; B-l-3-2, 703,
tandard Oil Co. (Indiana); R-l-4-1, 27,
AMA; R-l-t-1, 125, Automotive Parts and
ccessories Assoc., Inc.; R-l-4-1, 187, E.I.A.
""R-l-3-1, 79, West Bend Co.; R-l-3-1,

89, Black and Decker; R-l-3-3, 958, Whirl-
ool Corp.
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Corp., Nutone Division, and others
claimed that even the Inclusion of the
existing statements would unduly
lengthen warranties."'

The need for some form of disclosure
as to the consumer's legal rights Is docu-
mented In the record.'" Hershel Elkins,
California Deputy Attorney General, in
his testimony stated:

. . . (T)he experience we have have Indi-
cates that consumers. If they have an occa-
sion to look at their warranty ... believe that
that restricts their rights to go further. In
fact, we have had Individuals who have gone
back to the sellers, and the sellers have said
'Look; take a look at your warranty. It says
right here that this Is the only protection you
nave." And consumers often do not realize
that they have other theories. They have
Implied warranty. There I? also negligence
even without warranties. There are all sorts
of breach of contract theories which mipht
be utilized; and that Is not an end all .. .""

The final Rule does not require the
disclosure of either of the two alterna-
tives as proposed. Since the proceeding
did show the need for some kind of dis-
closure concerning warranty rights, a
brief general statement was adopted,
which puts the consumer on notice that
other rights might accrue to him or her,
in addition to those cited In the war-
ranty. The substance of the language
used in this statement follows several
suggestions offered in the written com-
ments on paragraphs (1̂  and (1) of the
.proposed Rule.™ By the use of such
statement, suggests NRMA, the con-
sumer can

b» Informed generally of his or her con-
tract, tort, and strict liability rights In a

'"See e.g.. R-l-3-1, 2, Westlnghoure Elec-
tric Corp.; B-l-3-2, 388, Scovlll Housing
Products Group; R-l-3-2, 401, Zenith Radio
Corp.

"'Tr. 738, Goldberg {"the deaf community
like many other minority communities does
not really know that they have le"al rights");
Tr. 1290, Kaufman. Assistant Attorney Gen-
eral, State of Illinois ("I think . . . It you
said to 100 [people) on the street, "what Is
an Implied warranty?'; I don't think they
would be able to answer your question.");
Tr. 234-1-43, Max Factor, Deputy City At-
torney, Los Angeles, California ("701.3(k) Sc
(1) . . . Is one of the hearts of the
statute . . . That Is telling the consumers
what their rights are."); Tr. 2381, Julian D.
Rhine, Assistant District Attorney, San Fran-
cisco, California ("I don't think the con-
sumer Is really aware of his right.").

'fTr. 2032, Elkins.
""R-l-3-1, 288, Union Carbide Corp.,

' ( " . . . (T)nl» section should . . . Include
a generally stated requirement that warran-
ties must Include a statement that consum-

• ers may have implied warranty rights In ad-
dition to the rights provided by the written
warranty."); R-l-3-2, 601, Montgomery Ward

K ("This warranty gives you specific legal
rights. You also have Implied warranty
rights .. ."); R-l-3-3, 849, 6E ("This war-

; ranty gives you specific legal rights. You may
also have Implied warranty rights which vary
from state to state . . ."); R-l-3-1, 49,

!• North American Phllllps Corp. ("This war-
ranty gives you specific legal rights. Because
of pertinent statutes In your state you may
have additional rights . . ."); R-l-4-1. 608.
NRMA ("This warranty gives you Fpecinc
legal rights, and you may also have other
rights, which vary from state to state.").
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anner that suggests that further Inquiry
s to the nature of those rights might be
ruitful, but without confusing or mislead-
ng as to the details.'"
The Commission concluded that para-
graph (a) (9) of the final rule can ac-
complish this task without Imposing un-
reasonable burdens on warrantors. The
warranty need not be a legal treatise.
ndeed, the final rule should preclude

such a result. However, the warranty
ust at least contribute to the buyer's

nderstanding of its legal consequences.
To require less could result in misleading'
the public by falling to negate the as-
sumption (often incorrect) that the war-
ranty sets forth the buyer's only re-
course. The final rule will go far to cor-
rect this situation and will adequately
implement the intent of Congress.

SEALS OF APPROVAL
7013(0)

Paragraph (a) (1)-(9) of this section shall
not be applicable with respect to statements
of general policy on emblems, seals or In-
signlas Issued by third parties promising
remedial action with respect to a consumer
product, which statements contain no
representation or assurance of the quality
or performance characteristics of the prod-
uct, provided that (1) the disclosures re-
quired by paragraph (a) (1)-(9) are pub-
lished by such third parties In each Issue of
a publication with a general circulation, and
(2) such disclosures are provided free of
charge to any consumer upon written
request.

This paragraph was added to the final
Rule in response to concerns expressed
by Parents and Good Housekeeping
Magazines that the proposed rule would
force the elimination of "seal" pro-
grams.'" It relieves these and other simi-
lar seal programs from having to set
forth the disclosure requirements set
forth In 701.3 (a) in the actual seal itself.
These disclosures must, however, be set
forth in a publication. The required dis-
closures are thus the same for seal pro-
grams as tor other warranties; only the
medium for disclosure has been altered.

A specific provision for seal programs
has been granted because of circum-
stances which the Commission believes
are unique. First, third party seals are
too small to contain the disclosures re-
quired by the rule and still remain legibly
printed and readable by the consumer.™
Also, magazines such as Parents and
Good Housekeeping are not in the chain
of distribution of products bearing the
seal. They are merely third-party guar-
antors."' Finally, the public policy stated
in 102 (a) of the Act of "Improving com-
petition in the marketing of consumer
products" would not be served by a rule
which terminated seals of approval such
as Parents and Gopd Housekeeping.™

'"R-l-4-1, 608, National Retail Manufac-
turers Association.
^ R-l-3-1, 292-301, Good Housekeeping

Magazine, R-l-3-3.1051, Arent, Fox, Kintner,
Plotkin & Kahn.

™ R-l-3-1. 292-301, Good Housekeeping
Magazine, Tr. 403, Parents Magazine.

'" R-l-3-1. 296, Good Housekeeping Mag-
azine. Tr. 395-96. Parents Magazine.

"'R-l-3-1, 1050, Arent. Fox, Kinir.er, P:c;-
kin & Kahn.
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atever the merits of such programs,

 do not choose to eliminate them at
 stroke of a pen. The Commission

s Instructed Its staff to monitor the
pact of this exception and to recom-
nd modifications it needed to protect
 public.

OWNER REGISTRATION CARDS
4

hen a warrantor employs any card such
an owners' registration card, a warranty
istration card, or the like, and the return
the card Is a condition precedent to war-
ty coverage and performance, the war-
tor shall disclose this fact In the war-
ty. If the return of such card reasonably
ears to be a condition precedent to war-
ty coverage and performance, but Is not
h a condition, that fact shall be dis-
sed In the warranty.
he disclosures required by this sec-

n are in accord with specific dis- •
sures required by the Act. Section 102

) (5) authorizes the disclosure of "[al
tement of what the consumer must
 and the expenses he must bear." Sec-
n 102(a) (7) provides for the disclosure
"[tlhe step-by-step procedures which
 consumer should take in order to

tain performance of any obligation
der the warranty , . ." Section 701.4
ich requires the warrantor to. dis-
se in the warranty document' itself,

e purposes for which the card Is In-
ded, is necessary In order to alert the

nsumer as to whether or not the re-
rn of the card is a precondition to
rranty service or performance.

MACAP's 1973 evaluation of warran-
s notes that an Increased number of
mpanies stated In their warranties
at the consumer was required to return
warranty registration card In order to
ve the warranty honored. A special
estionnaire was sent to the 48 com-
nies who Included such a requirement
 ascertain (1) whether In practice the
turn of the warranty registration card
s required In order for the company
rranty to be honored; (2) whether

e warranty would be honored without
e return of such card; and (3) whether
ere were other reasons why the return

such card was helpful to the com-
ny."" Twenty-eight of the thirty-two
mpanies that responded to this Inquiry
plied that the warranty would be hon-
ed in practice even If the registration
rd was not returned. MACAP also
und, In evaluating the comments of the
sponding companies, that there are a
mber of uses for warranty registration
rd information. The predominant uses
re (1) verification of warranty status
dispute situations; (2) Identification
the "original owner"; (3) identifica-
n of the product location for purposes
product modifications, product recall.
d evaluation of the need for service
nters and/or parts distributors; and
) marketing or sales purposes. On the
sis of this information, MACAP recom-
nded that appliance warrantors who

e such cards "candidly and clearly
te the purpose of the card, tf other

-"'P.-l-l-l, 434, Major Appliance Con-
mer Action Panel.
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60180 
than or in addition to registration of
the product to assure warranty serv-
ice.""'

The NBCCA report lends further sup-
port to MACAP's recommendation as to
warranty registration cards The report
states:
registrations on consumer usage may be
reasonable but should be used only when.
the restriction has a real purpose. For ex-
ample, consumers should not be misled to
believe that mailing a registration card Is
necessary precondition to obtaining the ben-
efits of a warranty. In sum, any restriction
or other obligation Imposed upon the con-
sumer should be clearly defined and care-
fully explained In the material available to
the consumer at the time of purchase.'-'

The practice of stating that the card
is a prerequisite to warranty coverage
and performance, even where this is
never enforced, may chill the assertion
and exercise of warranty rights. Some
purchasers may not request warranty
service If they did not return the card
In the prescribed period of time, because
of the mistaken (although logical) be-
lief that the warranty accurately states
the warrantor's Intentions.

Furthermore, a requirement, that a
purchaser complete and return a war-
ranty registration card appears to be un-
enforceable under Section 2-313 of the
U.C.C. An express warranty must be "a
basis of the bargain", or part of the
actual sales transaction. According to the

, House Subcommittee Staff Report,
roost warranties and warranty registration

cards appear to be of the type that are pack-
aged with the product. . . . This discovery
often takes place at home, long after the
actual sales transaction has been completed.
Thus, the requirement of filling out and re-
turning & warranty registration card In order
to obtain full warranty protection . . . Is
likely to be held Invalid by most courts.'"'"

The House Subcommittee Staff states
further that

some o( tha warranties that had these
cards did not expressly require that the cards
be filled out and returned, but Instead state
to 'please* do so. However, the fact that It Is
labeled 'Warranty Registration Card' and is
attached to the warranty can nevertheless
convey the Idea that the card Is needed to
validate the warranty . . . (M)ost of these
cards appear to be clearly tor the benefit
of the manufacturer—to obtain marketing
Information . . . Questions seeking this kind
of Information can pose a threat to privacy,
especially If It Is given under the mistaken
notion that the buyer will obtain full war-
ranty protection by doing so.""

This section of the Rule is Intended to
eliminate the deception Inherent in the

"i R-i-4-1, 436, Major Appliance Consumer
Action Panel.

v* R-l-2-2, 818, National Business Council
tor Consumer Affairs.

iMR-l-2-l, 57, House Subcommittee Staff
Report.

See Koeltmer v. Chrysler Motors, Corp. 6
Conn. Cir. 478, 8UCC Rep. Serv. 668 (1970). A
properly worded disclaimer clause contained
In the operator's manual for a new truck
was held Ineffective by a Connecticut court
because the manual was delivered after the
sale had been consummated.

>'" R-l-2-1, 67, Hoiiiic Subcomm Staff Re-
port.
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ituation where a warrantor purports to
ondition warranty protection upon a
imely return ot the registration card,
hile In fact using such cards solely tor
arketing or other purposes.
The original proposal had also re-

uired a disclosure in the warranty of the
urpose for which a card was used, it
he return of such card was not a con-
ition precedent to warranty coverage."1

EMA, AHAM, SCM, and others argued
gainst including a statement about an
nrelated subject (e g., market research)

in an already lengthy warranty.'" Cox,
Langford, and Brown stated that "(s) uch
a requirement may encourage manufac-
urers to condition their warranties on
the return of such cards, and therefore
reduce the protection given to con-
sumers."1'" Sears claimed that "(s)uch
a disclosure In the warranty may even

islead consumers into believing that
ince the disclosure is In the warranty

that the card must have something to do
with the warranty."""

This requirement has been modified In
the final Rule, which requires disclosure
only u;_the card Is or reasonably appears
to be required for warranty performance.
The strictures of Section 5 of the Fed-
eral Trade Commission Act, 15 U S.C. 45,
are adequate to deal with any other de-
ceptive uses of non-warranty related
cards.

PARAGRAPHS DELETED FROM THE PROPOSED
HULE

701.3(a) Section 701.3'a), which re-
quired the disclosure of "the full
name(s) and address(es) of the war-
rantor(s)", has been incorporated as an
alternative in paragraph 701.3 (a) (5).
(See discussion of paragraph 701.3<a)
(5), supra.)

701.3 (e) Paragraph 701.3 (e) of the
proposed Rule required the disclosure of:

The period of time, stated In terms of
hours, business days or days, within which,
after notice of a detect, malfunction, or

""Section 701.4(b)(2) of the proposed
Rule stated:

"It the return of such card Is not a condi-
tion precedent to warranty coverage, the
warrantor shall clearly and conspicuously
disclose In the warranty document the pur-
pose for which such card la utilized. In such
Instance, the warrantor shall not designate
the card as "warranty registration card', but
shall appropriately label or title the card
according to the purpose or purposes for
which It Is Intended, e g., "marketing re-
search card', or "product safety registration
card'."

vs R-l-3-1, 3, Westlnghouse Electric Cor-
poration; R-l-3-1, 172, McGraw-Edlson
Company, R-l-3-1, 314, Briggs and Strat-
ton Corporation; R-l-3-2. 602, Montgomery
Ward and Co.; R-l-3-2, 704, Standard Oil
Company; R-l-4-1, 28, Gas Appliance
Manufacturers Association; R-l-4-1, 93-94,
National Electrical Manufacturers Associa-
tion; R-l-4-1, 222, Air Conditioning and
Refrigeration Institute; R-l-4-1, 488, Asso-
ciation of Home Appliance Manufacturers;
R-l-3-2, 617, Proctor-Sllex Corporation.

""R-l-3-2, 713, White Consolidated In-
dustries, Inc.

m R-l-3-2, 667, Searg, Roebuck and Com-
pany.
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ilure to conform with the warranty. th«
arrantor will perform any obligations un-
r the warranty.
This provision evoked much negative
mment from warrantors. Many in-

ustry representatives stated that the
arrantor could not control the length
 time within which warranty obliga-
ons could be performed because of the
se of Independent contractors, such as
tail dealers."" Other warrantors
aimed that they could not control the
ngth of time because of problems in
curing parts or supplying replacement

arts.""1 CRI, EIA, NRMA and many
thers argued that requiring the inclu-
on of such a time period would not be
elpful to consumers because It would
ad warrantors to set long, maximum'
mes for performance, representing the
ost extreme cases.'" Montgomery
ard, General Electric, and others
ated that averages could not be ob-
ined "B and would not be useful even

 they could be derived.'"
Many warrantors cited the variables
hich make setting a time for perform-
nce exceedingly difficult. In different

w R-l-3-1, 7, Colemen Co., Inc.; R-l-3-1,
4. Engineering Products Co.; R-l-3-1,96-97,
oodyear Tire and Rubber Co.; R-l-3-1, 188,
lack & Decker Tool Co.; B-l-3-1, 204, ROM.
ardies, O'Keete, Babcock & Parsons; R-l-
-1, 311, Briggs and Stratton Corp.; R-l-3-1.
41-342, Zenith Hearing Instrument Corp.;
-1-3-2, 366-fl7, Sunbeam Corporation; R-l-
-2, 382-83, Rockwell International; R-l-3-2.
88-87, Nutone Division, R-l-3-2, 392, Shell
il Company; R-l-3-2, 407-8, Bolse Cascade
orporation; R-l-3-2, 426-26, Exxon Com-
any, USA.; R-l-3-2, 446, J. I. Case Co;-
-l-3-2, 438, Outboard Marine Co., R-l-3-3,

34-35, Timex Corp.
""See, e.g., R-l-3-1, 19. Walker Manufac-

uring, R^l-3-1, 86-97, Goodyear Tire & Rub. - ,
er Co.; R-l-3-2, 347-48," Gamble-Skogmo,
nc ; R-l-3-2, 366-67, Sunbeam Corp.; H-l-
-2, 382-83, Rockwell International; R-l-
2, 466, J J. Case Co.; R-l-3-2, 493-06, Mont.
omery Ward & Co., Inc.; R-l-3-2. 675, Bea-
rice Foods Co.; R-l-3-3, 1023-26, General

otors Corp.; R-l-4-1, 123-124, Automotive
arti and Accessories Association, Inc.; R-l- •
-1, 199-200, National Association of pho-
ographers Manufacturers, Inc.; R-l-4-1,
16-16, Texas Automobile Dealers Associa-
ion.

•"-See, eg., R-l-3-1, 126-27, Carpet and
ug Institute; R-l-3-1, 188, Black and
ecker Power Tools Co.; R-l-3-2, 347-4B, '
amble-Skogmo, Inc.; R-l-3-2, 382-83, Rock-
ell International; Br-1-3-2, 392, Shell Oil
o ; R-l-3-2, 466, J. I. Case Co.; R-l-32, 468,
utboard Marines, Co.; R-l-3-2, 548, Nixon.
argrave, Devans & Doyle; R-l-3-2, 647-49,
ears, Roebuck and Co.; R-l-3-3, 921-22,
mana Refrigeration, Inc.; R-l-3-3, 934-36,
imex Corp.; R-l-4-1, 19, National Associa-

ion of Chain Drug Stores; R-l-4-1, 146-4B,
ational Association of Bedding Manufac-

urer-,; R-l-4-1, 199-200, National Associa-
ion of Photographic Manufacturers; R-l-
-1, 183-184, Electronics Industry Associa-
ion; R-l-4-1, 697, National Retail Merchants
ssociation. ,
'"•'R-l-3-2, 493-96, Montgomery Ward &

o ; R-l-3-2, 648, Nixon, Hargrave, Devani,
 Doyle; R-l-4-1, 123-24, Automotive Partil
 Accessories Association; R-l-3-3, 847. Gen-
ral Electric Corp.
""R-l-3-2, 493-96, Montgomery Ward &
o; R-l-3-3, 956-S6, Whirlpool Corp.; R-l-
-3, 847, General Electric Corp.
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areas, a different service organization or
differing backlog may account for a vari-
ation in the amount of time needed for
performance of obligations.™

A compelling argument, directed at the
effects of the Insertion of the proposed
language, was presented by Thomas W.
Clark, Director of Marketing Services of
Bang & Olufsen of America, Inc. ("B &
0 A"). In his testimony he stated:

. . . (L)arge manufacturers could use tl'eir
sheer size to gain a competitive edge. .
<M)any of B & 0 A's authorized service sta-
tions repair a great many different brands.
A large manufacturer whose products repre-
sent, for Instance, 30-40 percent of a repair
facility's business has the economic power
to promise consumers a three-day repair
period and force the repair facility to honor
It at the expense of one such as B & 0 A
whose products represent less-than one per-
cent of the facility's business. The ultimate
result of this provision could well be to
reduce competition In the market place, a
result directly contrary to the Interest of the
consumer It Is meant to "protect"."1

This paragraph was proposed because
consumer complaints had Indicated that
securing timely repairs under warranty
was a major problem. If the consumer
were apprised at the outset of the period
of time within which the warrantor
would perform any warranty obligations,
he or she would be better able to differ-
entiate among similar warranties for
competing products, and any false expec-
tations as to time for repairs could be
dispelled. However, although the problem
of obtaining timely warranty perform-
ance which motivated the Inclusion of
this paragraph is serious, the Commis-
sion, having reviewed the record, is of the
opinion that the Insertion of this para-
graph In this Rule is not the appropriate
means for addressing this problem. Be-
cause warrantors might be encouraged,
on the basis of the Inclusion of such a

.provision, to set and operate under a
'longer time for repair than currently
exists In practice, the best interest of the
consumer would be served by deletion of
this requirement.

701.3(g) Section 701.3 (g) of the pro-
posed Rule required the disclosure of

any requirement or duty which must be
fulfilled by the purchaser as a condition
precedent to securing warranty performance,
Including any expenses which must be borne
by the purchaser.

Of the comments which were received
concerning this paragraph, most were
directed at the interrelation and oveilap

. between paragraphs (g) and (h) of the
proposed Rule.'" The Commission has

™ R-l-3-1, 188, Black & Decker Power
Tools; R-l-3-2, 166-67, Sunbeam Corp., R-l-
3-2, 493-95, Montgomery Ward & Co.; R-l-3-
2, 675, Beatrice Foods Co.; R-l-3-3, 821-22,
Amana Refrigeration, Inc.; R-l-3-3, 1023-26,
General Motors Corp.; R-l-3-3, 1069, Argosy
Manufacturing Co.; R-l-3-3, 846, General
Electric Corp ; Tr. 2315-16, John Schlewe, As-
sistant Vice President, Marketing and Prod-
uct Manager, Thermador Waste-King.

"1 Tr. 1989-90, B & 0 A.
171 R-l-3-2, 649, Sears, Roebuck and Co.;

R-l-4-1, 38, National Association of Furni-
ture Manufacturers; R-l-4,-1, 73, National
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etermined that the Information dis-
losures called tor In (g) are fully ad-
ressed by ! 701.3(a) (3) and (5) of the
inal Rule. The Information required by
hose sub-paragraphs Includes dis-
losure of all responsibilities which the
onsumer must perform in order to ob-
ain warranty performance. Therefore,
aragraph (g) was deleted from the final
ule.
701.3(j) Paragraph (j) of the proposed
ule required the disclosure of
any limitations on the time of day or days

f the week during which the warrantor will
erform his warranty obligations If such per-
ormance Is not available Monday through
aturday, 9:00 a m to 6:00 p m local time
This paragraph spawned a deluge of

egative comments from warrantors.
any warrantors stated that they pro-

ided for too many service facilities to
pecify the working hours of each in the
arranty .17-' Others, such as The Coleman
o. and Kohler Co., claimed to have no
ontrol over the hours during which war-
anty service Is available."' Others simply
id not know the hours that their serv-

ces were open for business."" Baldwin
iano, Althelmer & Gray, and SFMA
omplained that since different stores
ad different hours, warrantors would
ave to determine the ultimate destina-
ions of their products and would be
orced to print several different war-
anties."" Sunbeam, Chrysler Corp. and
etail Merchants Association; R-l-3-1. 312,
riggs & Stratton Corp ; R-l-3-3, 936, Timex
orp.; R-l-3-2, 611, Proctor-Sllex Corp.
IT-R-l-3-1, 14, Engineering Products Co;
-l-3-1, 58, Mohasco Corp.; R-l-3-1, 76,
ohler Co.; R-l-3-1, 78, West Bend Co;
-l-31, 164, Lear Slegler, Inc ; R-l-3-1, 188,
lack & Decker Tool Co; R-l-3-1, 201 Ross,
ardies, O'Keefe, Babcock & Parsons; R-
-3-1, 256-57, Arthur, Dry & Kallsh; R-l-3-1,
42, Zenith Hearing Instrument Corp ; R-
-3-2, 384, Rockwell International; R-l-3-2,
47, J. I. Case. Inc.; R-l-3-2, 548-49, Nixon,
argrave, Devans & Doyle, R-l-3-3, 936,
imex Corp.; R-l-3-3, 1028, General Motors
orp.; R-l-4-1, 132, National Paints & Coat-
gs Association; R-l-4-1, 227, Engine Serv-
e Association, Inc.; R-l-4-1, 281-82, Spe-
ialty Equipment Manufacturers Association;
-l-3-1, 201. Rosa. Hardies, O'Keefe, Babcock
 Parsons; Tr. 2046-47, Daniel Berkson, Cor-
orate Counsel, Singer Sewing Machines.
"'R-l-3-1, 5, Coleman Co; R-l-3-1, 76,
ohler Co.; R-l-3-1, 127-128, Carpet and Rug

nstitute; R-l-3-1, 164, Lear Slegler, Inc ,
-l-3-2, 348, Gamble-Skogmo, Inc.; R-l-3-2,

84, Rockwell International; R-l-3-2, 387-88,
utone Division; R-l-3-2, 392, Shell Oil Co.;
-l-3-2, 438, Outboard Marine Co.; R-l-3-2,

25-26 Exxon Company; R-l-4-1, 40, Na-
onal Association of Furniture Manufac-
urers; R-l-4-1, 124, Automotive Parts &
ccessories Association, Inc.; R-l-4-1, 222,
ir Conditioning and Refrigeration Institute;
-l-4-1, 567, Boating Industries Association;
-l-3-3, 789, Warren Tool Corp.; R-l-4-1,

81-82, Specialty Equipment Manufacturers;
-l-3-3, 848, General Electric Corp.; Tr.

316-17, John Schlewe, Assistant Vice Presi-
ent, Marketing and Product Manager,
hermador WasteKlng.
ira R-l-3-3,936, Timex Corp.; R-l-3-1, Car-

et and Rug Institute; R-l-3-3, 789, Warren
ool Corp.
"•R-l-3-1, 27, Baldwin Piano and Organ

o.; R-l-3-2, 365, Althelmer & Gray; R-1-3-3,
89-90, Warren Tool Co.

•
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others stated that the hours for service
establishments changed frequently, mak-
ing compliance with this paragraph
difficult.1" CRI, Sears, Questor Corp.,
and others claimed that this paragraph
would force servicers to conform to the
same hours, exceeding the Commission's
authority under Section 102 (a)."" Other
Industry representatives stated that the
hours set forth in the proposed para-
graph were not consonant with those of
most businesses.'"

This paragraph was Inserted In the
proposed Rule because it was felt that
the consumer should know whether or
not a warrantor's service hours were
more limited than those normally offered
by others In the same or similar line of
business. This Information could play a
part in the consumer's purchasing
decision.

The Record Is replete with comments
stressing that the Inclusion of this para-
graph would lead to voluminous war-
ranties, and that the servicers would be
forced to conform to the same hours.
Therefore, although the Commission
feels that this paragraph might have
provided useful Information to con-
sumers, it has decided that the public
interest is best served by Its deletion,
since the language as originally pro-
posed would have created a disincentive
for the setting of flexible hours.
701.3(m)

Paragraph (m) of the proposed Rule
required that the warranty contain:

If the terms "Ltfe", "Lifetime", or words
of similar meaning are used to Indicate the
duration of a warranty, a clear and con-
spicuous disclosure of the life referred to.

Although this paragraph does not ap-
pear In the final Rule, the disclosure
which it requires. I.e., that of the life
referred to, is required by Section 701.3
(a) (4), which requires the disclosure of
the duration of the warranty. Further-

1;! R-l-3-1, Association of Auto & Truck
ecyclers; R-l-3-1, 256-57, Arthur, Dry &

Kalish; R-l-3-2, 369, Sunbeam Corpora-
tion; R-l-3-2, 651-52, Sears Roebuck and

o; R-l-4-1, 202, National Association of
hotographic Manufacturers; Tr. 2046-7,
aniel Bprkson, Singer Sewing Machine;
-l-3-2, 497-98, Montgomery Ward and Co.,

nc.
i;» R-l-3-1, 128, Carpet and Rug Institute:
-l-3-1, 335, Questor Corp.; R-l-3-2, 369,
unbeam Corp.: R-l-3-2, 651-52, Sears Roe-
uck and Co.; R-l-4-1, 567, Boating Industry
ssociation; Tr. 2316-17, John Schlewe, Vice

President, Thermador WasteKlng.
m R-l-3-1, 68, Mobasco Corp.; R-l-3-2,

69, Sunbeam Corp.; R-l-3-2, 419-20, Arm-
trong Cork Co.; R-l-3-2, 432, Defrees &
isher; R-l-3-2, 447, J. I. Case; R-l-3-2,
48-49, Nixon, Hargraves, Devans & Doyle,
-l-3-2, 723, Bose Corp.; R-l-3-3, 923,
mana Corp.; R-l-3-3, 1028, General Motors
orp; R-l-4-1, 202, National Association of
hotographic Manufacturers; R-l-4-1, 227,
ngine Service Association, Inc.; R-l-4-1, 74,
ational Retail Merchants Association; R-
-3-3, 1070, All-stream and Argosy Inc.; R-l-
-3, 957, Whirlpool Corp.; Tr. 2275-6, H. 0.
oollscraft, California State Electronics As-

ociation; Tr. 2318-17, John Schlewe, Vice
resident, Thermador WasteKlng; R-l-3-2,
07-98, Montgomery Ward and Co.

 3 1 , 1975



60182 

more. Section 103 (a) (1) of the Act re-
quires a warrantor offering a "full" war-
ranty to disclose the duration of the
warranty In the warranty designation."*

It should also be noted here that the
Commission still retains its jurisdiction
over unfair and deceptive warranty prac-
tices under Section 5 of the Federal
Trade Commission Act."1

Past Commission orders have required
the disclosure of the lifetime referred to
by the warrantor giving a lifetime guar-
antee. In Matter of Burstein-Applebee
Company, et al.. 69 F.T.C. 16 (1966), re-
spondent retailer advertised that their
wristwatches were "guaranteed for
life", whereas In fact such watches were
not guaranteed for the life of the pur-
chaser. The Commission ordered the re-
spondent to cease and desist from

Using the word 'Lifetime' or any other
term of the same Import to refer to any guar-
antee which Is not for the duration of the
life of the purchaser or original user with-
out clearly and conspicuously disclosing the
life to which such reference Is made; or rep-
resenting, In any manner, that the duration
of a guarantee Is other than respondents are
able to establish 13 the fact.
See also In the Matter of Sol-mica, Inc.,
et al. 66 P.T.C. 566 (1964), In the Matter
of Fingerhut Manufacturing Company.
et al. 657 F.T.C. 751 (1964). A warrantor
choosing a "lifetime" duration must thus
disclose the lifetime referred to in the
warranty, and must recognize that the
warranty obligation cannot be revoked
or modified so long as the measuring
"life" continues.

A separate Rule provision on lifetime
warranty duration is unnecessary. The
final Rule requires a simple and readily
understandable disclosure of warranty
duration. Standing alone, the word "life-
time" does not meet this requirement.

OTHER COMMENTS

Virginia Knauer, Director of the Office
of Consumer Affairs for the Department
of Health, Education, and Welfare testi-
fied that "the proposed rule on disclosure
of warranty terms will cause warranties
to be lengthened In verbiage, which could
In turn cause key facts to be submerged
In Information clutter unless the presen-
tation of such facts Is highlighted
through rules or guidelines for presenta-
tion." "" Professor Laurence Feldman, of
the University of Illinois, commented
that the proposed Rule "falls to recog-
nize, as Shakespeare did that "They are
stick that surfeit with too much, as they
that starve.'" "• Many others cited the
need for a requirement of some type of
standardized format and headings,"* be-

"r "It the written waranty meets the Fed-
eral minimum standards for warranty . . ..
then It shall be conspicuously designated a
•full [statement of duration) warranty'."

""15nS.C.45 (1970).
"t Tr. 7, Knauer.
ira R-7-1-9,13, Laurence P. reldman, Ph.D.
'"* B-l-3-3, 970, Amana Refrigeration, Inc.;

R-7-1-6, 3, Council on Aging for Southeast-
ern Vermont; R-7-1-6, 12-13, Texas Public
Interest Research Oroup; R-7-18, ISO-153,
Wisconsin Dcpt. of Jusltce; Tr. 21-° Knauer;
Tr. 774-77, Zwelbel; Tr. 1327-1328 Jeffrles;
Tr. 2131 Drury; Tr. 2218-19 Pownell.
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ause of the potential length of warran-
ies complying with the requirements set
orth In Part 701.
The Commission recognizes the need

or warranties to be simple, understand-
ble, and concise. The final Rule has been
implified and streamlined to accomplish
hat result. The Commission does not
elieve that ths final rule will contribute
o the evils of undue length and com-
lexity. It is not prepared, on the basis of
he record, to impose a standardized for-
at on all consumer product warranties.
V. Pre-Sale Availability of Written
arranty Terms. Section 102(b)(l)(A)

f the Act directs the Federal Trade
ommission to "prescribe rules requir-

ng that the terms of any written war-
anty on a consumer product be made
vailable to the consumer (or prospective
onsumer) prior to the sale of the prod-
ct to him."
Consumer product warranties are not

lways made available to the consumer
rior to the sale of the product. Instead,
he terms and conditions of the warranty
re often available only after the sale
as been consummated and the package
pened or product delivered. A consumer
omplaint regarding a wristwatch war-
anty illustrates the types of problem
hich may arise with respect to pre-
ackaged consumer products: "The buy-
r Is Instructed that while the watch Is
guaranteed', there Is a 'service charge'
f $2.75 for repairs during the warranty
eriod. This Information Is not known
rior to purchase, and due to the type
f packaging of this Item, the existence
f a charge for any warranty service is
ot known until the sale is completed."'"'
If the warranty Is in fact only avail-

able after the sale, the use of the war-
anty- as an Informational Input in the
onsumer's purchasing decision and as
 tool tor making product comparisons

Is precluded. Furthermore, It may be
rgued that an express warranty undis-
losed prior to sale Is Inoperative. Sec-

tion 2-313 of the U.C.C. requires that
an express warranty be "a basis of the
bargain," or part of the actual sales
transaction. Accordingly, the entorce-
abllity of a warranty, the existence of
which the purchaser Is made aware only
subsequent to the actual sales transac-
tion has been completed, would be ques-
tionable. The House Subcommittee Staff
Report, found that only two of the 51
participating manufacturers offered
warranties which were actually designed
to be part of the actual sales contract."*

The other warranties examined appear to
be of the "prepackaged" variety—the type
packaged with the product resulting often
In the buyer not being aware of the terma
of the warranty, or Its existence, until he
or she gets home and opens the box con-
taining the product. In such Instances, It la
questionable whether the prepackaged war-
ranty would be a basis of the bargain,'"

Congressman Bob Eckhardt, a mem-
ber of the Conference Committee on

"•Rl-2-2, 761, Letter from (consumer)
to Virginia Knauer, referred to FTC, February
25.1974.

"•House Subcom. Stair Report, supra note
9, at 13.

'" l<t.
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. 356,1" addressed the Issue of pro-sale
vailability of warranty Information:
We require the PTC to write rules to as-

ure the availability of warranty Informa-
ion prior to the actual purchase. The
onsumer should be able to base his/her
ecision to buy on the quality of the war-
anty as well as factors such as the cost and
he appearance of the product. It Is unfair
or a consumer to learn only after arriving
ome and unpacking a sealed carton that
hat was said to be a full 5-year warranty

oes not cover cohts of labor and parts.
here are those who argue that In the case

f buch "packaged warranties.' the con-
umer could legally challenge the effective-
ehs of the warranty. . . . This, I think. Is

true but it Is an Inadequate solution. There
re only a handful of consumers who know
hat such a challenge could be made and
ven less of them with the financial re-
ources and personal energy to make It,

especially when a product costs only, say *30.
Furthermore, we think It Is an unfair burden
to impose on the Individual consumer. That
Is why we require the FTC to prescribe
rules to assure availability of warranty
Information.1"'

Availability of warranty terms prior
to sale is Important for consumers In
light of the Increasing trend toward thq
sale of service contracts, particularly for
major appliances. The scope and dura-
tion of the written warranty must form
a significant element in the careful con-
sumer's decision whether, or at what
point in time, to sign a service contract.

That warranty information Is cur-
rently either unavailable or difficult to
procure at point of sale is Illustrated by
an informal survey undertaken by the •
Consumer Affairs Department In Detroit,
Michigan.1" Some of the findings of the
survey Indicated that

In no case . . . was a copy of the full war-
ranty available tor Inspection. The warranty
comes packed In the box' was the regular
response. . . . The Information available on.
lower cost appliances was significantly leu
than that experienced with major appliances.
In no Instance did a salesperson offer any
Information and in no case was a copy of
the written warranty available ... In general
the results of this survey confirm the need .
for and the validity of the proposed rule*

Ibl

Like findings resulted from a similar
endeavor by Home Furnishings Daily.

In each Instance, no Information VM
volunteered, and when this reporter did get

"•R 1-2-2, 877, Address by Congresfmaa
Bob Eckhardt, Oas Appliance Manufacturer*
Association Warranty Workshops, In Boc«'
Baton, Florida, April 8, 1975.

i"°Jd. at 882-883. , •.
»°R-1-8. 74-76 ("Several staff member*

went 'shopping' in various stores for d w-
lected group of products. Products shopped.
for were automatic washing machine*, color
television sets and vacuum cleaners.... Tb*
shoppers were Instructed to ask about VM
product and fee what. If any, infonnttlott
•was offered by a salesperson. Once th* Ml**
'pitch' was concluded the shoppers wer* to*
structed to ask further questions about Ur
warranty, ask to see It la writing. .. . Th«
stores selected . . . Included two nujor....
department stores, two appliance Oblda
stores, an independent appliance dealer *ad
a national chain department atore c*lT7la(
Its own brand of appliances,")

in R-i-8, 74.
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answers to questions, data was often vague.
Frequently, salesmen said warranty Informa-
tion was contained In Instruction manuals,
however, no Instruction manuals were
ntadlly available. Only two lines . . . had war-
rtnty Information on the front of refrigera-
tors.13"
Trying to get warranty Information on
a refrigerator was likened to "trying to
defrost the North Pole with an Ice
pick."1""

Both of these Informal surveys in-
dicate that warranty data is currently
difficult to obtain or unavailable at
present.

SCOPE OF THE RULE

§ 702.3 (a) Duties of the Seller
Section 702.3 (a) of the proposed Rule

required the seller to
... maintain a binder or a series of binders

In each department In which any consumer
product with a written warranty Is offered
tor sale, containing copies of the warranties
for the products sold In such department.

The proposal of a binder system as the
means for making warranties available
to consumers prior to sale met with con-
siderable opposition. Many complaints
were received from retailers concerning
the logistics and the expense of setting
up and maintaining a binder system.""

""Schwartz, Diana, "Warranty Data Dif-
ficult to Oet In N.Y. HPD Shopper Finds,"
Home Furnishings Daily, November 5, 1975,
at 15 col. 2.
""/d.
1M See, e.g. Tr. 446-47, Church ("The binder

rule would require using square footage In
a. nonvolume way and would drive up square
footage cost . . . In addition to space costs,
the binders themselves would represent a
significant cost . . .

In our stores 10 departments sell war-
ranted products. In the hardware depart-
ment we sell about 60 Items under war-
ranty. That department, therefore, would re-
quire at least three Identical warranty books.
The cost per store would be $33. To supply
all hardware departments would cost $8811-
In our music and electronics department we
sell more than 70 warranted Items. For such
a department I would estimate customer con-
venience requiring four sets of binders with
two volumes per set The cost per department
would be $72, with a total cost for all depart-
ments running to $18,224. In the appliance
departments, where more than 80 warranted
Items are sold, the total cost of three sets
of warranty books per store would be $15,219.
To maintain the notebooks, Including cleri-
cal time used In writing manufacturers tor
copies of warranties, filing, and updating the
warranty book, we estimate will cost 2,000
man-hours per year at the minimum wage
rate of $2.10 per hour, for a total labor cost
of' »4,200. In addition to the foregoing coats,
there will be the cost of replacement of
binders and protective coverings. We esti-
mate that If the binders were In fact used,
they would have to be replaced at least once
a year,

Therefore, to give effect to the rule. Rose's
Stores v/ould have an additional annual cost
In excess of $200,000 per year. While those not
familiar with retailing might consider this
a small cost, the reality Is that no cost Is
small, and most cost must be passed along
to the customers In the prices they pay for
goods."); TR 1865, Danners; TR. 2106-7,
Sprouse; Rl-3-3, 1099-1101, City Products.
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irginia Knauer anS Robert Sprouse,
resident of Sprouse-Reitz, among
thers, stated that the binder system was
convenient for consumers to use, that

t was not consonant with normal con-
umer buying patterns, and that con-
umers would not make the effort to use
t.'" George Zwelbel of DC Neighborhood
egal Services and J. T. Church of Roses
tores Inc. suggested that the use of only
ne set of binders would be insufficient to
erve consumers' needs.'"3 The specter of
onsumers fighting to get to the war-
anty binders was also raised.""
There was no substantial record sup-

ort from consumers or consumer groups
or the use of the binder system as Ini-
ally proposed.
A major and repeated concern voiced

n an overwhelming number of comments
as the Inflexibility of the proposed

ute."" The failure of the Commission to
ake cognizance of the range of retail es-
ablishments which would fall under the
egis of the proposed Rule was cited by
RMA, American Retail Federation
"ARF"), and others.'" ARF stated:
The retailers affected . . . encompass the

ull range of merchants from the small. In-
ependent specialty store to the large, tra-
itional multldepartment store . . . In the
rger multi-department stores the heavy
olume of customers and the vast quantities
f consumer products carried and sold each
ay make the use of warranty binders simply
mpractical. In high volume discount and
ell-service stores, these problems are mag-
ified by lack of sales personnel required to
eep the binders updated and by the fast
urnover of consumer products frequently
old on a 'one-time' basis only."*

Other comments as to the Inflexibility
f the proposed rule. Including those of
ontgomery Ward, noted that the Com-
ission had tailed to recognize the va-

iety of products encompassed by the
w See, e-g. TR 11-12, Knauer ("We fear

hat a binder volume of warranties set apart
rom the price, specifications, and product
self, will not facilitate value compari-
ons . . . (T)he binder proposal does not
ke Into consideration existing, long stand-
g, and not easily altered consumer pur-

hasing habits. Consumers will not be rap-
ly convinced (It at all) that they should

un back and forth between display area
nd location of warranty binder . . ."); TR
103-4, Sprouse ("The buying habits of
ustomers are . . . varied . . . They defi-
itely do not come to pore over books filled
ith various warranties . . . It Is not until

 major appliance Is being purchased that
arranty Information comes Into play. And
r those customers, . . . requiring them to

onsult binders to get Information they need
ill not please nor help them. Because they
ill serve as a disincentive to their getting

he Information they should have.")
"I'See, eg. TR. 781, Zwelbel; TR, 445,
hurch.
>"• TR. 22, Knauer.
""R-l-3-1, 244, JC Penney; R-l-4-1, 68,
RMA; R-l-3-2, 368, S. S. Kresge; R-l-3-2,
39, Outboard Marine; R-3-2, 606, Mont-
omery Ward; R-l-3-2, 668, Sears, Roebuck;
-l-4-1, 109, Wyoming Retail Assn.; B-l-4-

, 213, American Retail Federation; R-l-4-1,
68-669, Boating Industries Assn.
""See, e.g. R-l-4-1, 67. NRMA; R-l-4-1,

12-213, ARF.
"» R-l-4-2, 676-677, ARP.
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le.** Similarly, It was argued that the
oposed scheme tailed to take Into ac-
unt the "many diffarent ways that con-
mer products are sold."3" Further-
re, ARP claimed that" (t) he merger of
ler and warrantor in the case of pri-
te brand retailers . . . has . . . been
erlooked by the Commission staff."-"'
The final Rule heeds the retailers' cry
r greater flexibility. It provides the sel-
 with four alternative means by which
rranties can be made available to pro-

ective buyers prior to sale. The seller
ust, as a minimum, employ one of the
eans cited, but may use any additional
eans desired. It should be noted that
ly the "text" of the warranty need be
closed, rather than the actual war-
nty document.
702.3(a)(l)(.i) "clearly and conspicu-
sly displaying the text of the written
arranty in close conjunction to each
arranted product;"
The idea of displaying the warranty
th the product being offered for sale
s suggested or endorsed by Hook
ugs, Georgia Retail Association, SCM,
 W. Woolworth Co. ("Woolworths"),
d others as a viable means tor pre-sale
arranty disclosures.™
This sub-paragraph substantially In-
rporates the language suggested In the
tement submitted by the American
tail Federation.-""

2.3(a) (1)W

Maintaining a binder or series of binders
ich contalns(s) copies of the warranties
 the products sold In each department in
ich any consumer product with a written
rranty Is offered for sale. Such binder (s)

all be maintained In each such department,
In a location which provides the pro-
ctive buyer with ready access to such

nder(s), and shall be prominently entitled
arranties" or other similar title which
arly Identifies the blnder(s). Such bind-

(s) shall be Indexed according to product
warrantor and shall be maintained up

 date when new warranted products or
dels or new warranties for existing prod-
ts are Introduced Into the store or depart-
nt by substituting superseding warranties

d by adding new warranties as appropriate.
e seller shall either:
(A) display such blnder(s) In a manner
sonably calculated to elicit the prospective
yer's attention; or
(B) make the binders available to prospec-
e buyers on request, and place signs rea-
nably calculated to elicit the prospective

""See, e.g. R-l-3-2, 605-506, Montgomery
ard; R-l-4-1, 68, NRMA; R-l-4-1, 212,
P; R-l-4-2, 677-B78, ARF.

;»i R-l-3-2, 658, Sears.
a" R-l-4-2, 678-679, ARP.
M See, e.g. B-l-4-1. 68, NRMA ("a washing
chine warranty could be tied to the agita-
 or taped to the top of the washtub ... A
ster warranty could be taped to the dis-
y table ..."); R 1-3-2, 606, Montgomery

ard ("The major appliance store or depart-
nt would In most cases choose to place

e warranty with the floor model..."); TR
, Kelly; TB 2463, Evans; R 1-4-1, 25.
MA; R 1-8, 11, Tex PIRO; R 1-6, 253,
nsumer; R 1-3-1, 4 Hook Drugs; R 1-3-1,
 Seeman Co.; R 1-3-1, 86, Georgia Retail
sn.; TR 1879, Danners,
>' R 1-4-2, 680, ARF ("displaying each such
rranted product accompanied by the terms
the written warranty").
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buyer's attention In prominent locations In
the Btore or department advising such pro-
spective buyers of the availability of the
binders. Including Instructions for obtaining
access.

Some retailers such as Woolworths,
Sears, and Montgomery Wards acknowl-
edged that there were Instances In which
the binder might be the only or the best
means for making pre-sale warranty
disclosures."1'

The language In the final Rule Is sub-
stantially similar to that suggested in
the written comments submitted by
Sears and Roebuck.'0*

This sub-paragraph requires that the
binders be maintained either In the de-
partment where the warranted product Is
sold, or In a location which provides the
prospective buyer with ready access to
the binders. Gambles, In Its written sub-
mission, noted that "(w)hlle the provi-
sion that binders be kept on a depart-
mental basis is reasonable In the case of
large retail outlets where It would be a
burden on the customer to require that
he or she go to one specific location In
the store to find the binders, there are
many small retail outlets which may
have merchandise laid out by depart-
ment, yet are small enough so that one
complete set at a single location In the
store would suffice."'"

Thus, In such Instances, It would be
permissible to place the binders in a loca-
tion other than In the departments In
•which the products are being sold.

The final Rule also affords the seller
•who elects to utilize the binder system a
choice of either prominently displaying
the binders, tor example, at an appro-
priate counter, or making them available

"TR 2464, Evans ("la. some areas we
may... have to have a binder. For example
In our Jewelry department... The warranties
that are Involved In Items such as that, we
agree we would have to have them In a
binder.") R 1-3-2, 682, Sears ("In a partic-
ular product situation, the use of binders
may be found by a retailer to be the most
feasible method of compliance."); R-l-4-1,
68, NRMA ("Binders could be used where no
display option Is workable, e.g. for prod-
ucts ... which are Inacceslble because they
are locked In a display case."); R 1-3-2, 505,
Montgomery Ward ("a binder or similar de-
vice might be utilized for the availability of
the warranties In the camera department.");
R 1-4-2, 677-678, ARF.

^•See R 1-3-2. 663, Sears:
"Maintain a binder or a series of binders

In the store or each department In which any
consumer product with a written warranty
Is offered for sale which contains copies of
warranties for the products sold In the store
or department. Such binders shall be prom-
inently entitled "Warranties" or other
similar title which clearly Identifies the
binder. Such binders shall be Indexed ac-
cording to product or warrantor and shall be
maintained up to date when new warranted
products or models or new warranties tor
existing products are Introduced Into the
store or department by substituting super-
seding warranties or by adding new warran-
ties as appropriate. The seller shall make the
binder available to consumers on request, and
shall place signs In prominent locations In
the store or department advising consumers
of such availability."

aw R 1-3-2, 345, Gambles.
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n request. If the latter alternative Is
hosen, a prominent notice or series of
otices must alert the prospective buy-
r's attention to the existence of the
inders and the means for obtaining ac-
ess to them.™
The requirement that the binder be

ndexed Is intended to maximize the ease
ith which the consumer can locate

nd compare the warranties contained
n the binder for a particular type of
roduct.
The seller Is given latitude both to de-

ermine the kind of system to use for
ompiling the warranty information, and
o decide whether to organize such a
ystem according to warrantor or prod-
ct.
Also, part of the seller's duty to main-

tain the binder Includes keeping the
inder current. It a new warranted prod-
ct Is Introduced, the warranty for that
roduct must be placed in the binder
n the appropriate Indexed section. If
 new model Is introduced, the warranty
or such model must appear In the bind-
r. It a new warranty supersedes a prior

warranty, the old warranty must be re-
oved from the binder.

702.3(0) (1)(M)

Displaying the package of any consumer
product on which the text of the written
warranty Is disclosed. In a manner such
that the warranty Is clearly visible to pioa-
ectlve buyers at the point of sale;
Seeman Co., Fleldcrest Mills and others

suggested that the warranties be printed
on or otherwise attached to the product
containers.™ If the warrantor elects to
do this, the retailer may then display
the package in a manner which makes
•the warranty clearly visible to pro-
spective buyers.

The language adopted In this para-
graph Is derived from that suggested in
several of the written submissions.™
702J(a)(^)((u)

Placing In close proximity to the warranted
consumer product a notice which discloses
the text of the written warranty. In a man-
ner which clearly Identifies to prospective
buyers the product to which the notice
applies.

Walker Manufacturing Co., National
Tire Dealers and Retreaders Association,

""See suggestion In R 1-8-2, 605-506,
Montgomery Ward ("If the latter method of
availability Is utilized-tor [binders] the con-
sumer would be. told by means of a clear and
conspicuous notice where In the department
those terms are available.")

»» R-l-3-1, 77, Seeman Co.; R-l-3-1, 86,
Georgia Retail Association; R-l-3-1, 339,
Fleldcrest Mills; R-l-4-1, National Associ-
ation of Chain Drug Stores, Inc. ("NACDS").

"° R-l-3-2, 663, Sears ("Display any con-
sumer product with a written warranty which
Is packaged and on which package the terms
of the written warranty are disclosed In a
clear and conspicuous manner so that such
warranty disclosures are clearly visible to
consumers at the point of sale"); R-l-4-2,
681, ABF ("displaying any packaged con-
sumer product on which package the terms
of the written warranty are disclosed In a
clear and conspicuous manner so that such
disclosures are available to the consumer").
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d others suggested that signs contain-
g the warranty text be used In Ueu of
nders.2" ARF stated that "private
and warrantors frequently use a com-
on warranty for broad categories of
oducts. Where this Is done, warranty
rms can be conveniently disclosed at
int of sale by use of common signs lo-
ted In closed proximity to the war-
nted products."2" Accordingly, this al-
rnative has been included in the final
ule. The language used is substantially
rived from language suggested by ARF
d Sears.'"
2.3<a) (2)

Not remove or obscure any warranty dis-
osure materials provided by a warrantor,
cept:
(I) where such removal Is necessary for

ole window displays, fashion shows, or pic-
re taking; or
(II) where the seller otherwise through
oans provided for In sub-paragraph (1)
ove, makes the terms of the warranty In-
rmation available to the consumer.
The proposed Rule required that the
ller "(n) ot remove or obscure any war-
nty information disclosure materials

ttached to a warranted consumer prod-
ct by a warrantor."
The revised sub-paragraph in the
nal Rule provides two exceptions which
low the seller to remove warranty In-
rmation. First, if the product Is part of

 store window display or a fashion show,
r is being photographed. It need not bear
ny warranty information. This excep-
on is permitted on the theory that war-
nty Information will be available tor •
e particular product in the department
 which It Is offered for sale.
Second, if the seller elects to make the
arranty Information available to the

onsumer by some means other than
at provided by the warrantor, the seller
ay remove the Information provided,
 long as the alternate means complies
ith section 702.3 (a) (1).
The language used in this provision Is

ubstantially drawn from that suggested
y the ARF.'"

»" R-l-3-1, 19, Walker Manufacturing; R-
-4-1, 101 National Tire Dealers and Retread-
rs; R-l-3-2, 659, Sears ("Warranties com-
on to a line of merchandise could be dis-

losed on one sign prominently displayed
ear the display of such merchandise ").
*•" R-l-4-2, 679, ARF.
™ R-l-4-2, 681, ARF ("In those depart-
ents where a single warranty applies to
any consumer products, placing a common

otice In close proximity to those products
isclosing the terms of that written warranty,
rovided, however, that It Is clear to which
onsumer products the common notice ap-
lies"); R-l-3-2, 663, Sears ("Placing a sign
n close proximity to the display of any war-
anted products . . . which sign . . . clearly
iscloses the terms of the written warranty
nd Is visible to consumers at the point of
ale; provided that nothing shall require a
eparate sign ... on each warranted product
n display If common signs . . . clearly Iden-
ify the products to which the warranty
erms disclosed thereon apply").

="R-l-3-2, 681, ARP "Not reasonably re-
ove or obliterate any warranty Information"
isclosure materials accompanying a war-
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DUTIBS OF TBX WABKANTOB .
(1) Under the proposed Rule, the seller

»M requested to
upon specific written or oral request from •
prospective iconsumer, promptly provide a
copS-trf each written warranty requested.

Much negative comment was received
concerning this requirement North
American Philips Corp., CRI, and NRMA
argued that the phrase "make available"
used In the Act did not "contemplate that

. the written warrantor'must 'provide' the
full text of written warranties to each
consumer who seeks to obtain It. Rather,
the term 'make available' connotes'avau-
abulty tor Inspection*, with delivery being
required only If Inspection Is Impossi-
ble.""*

GAMA. NEMA, EIA, J. c. Penney Co,

warranties 'were available at point of
sale.5" , /'

National Association of Catalog Show-
room Merchandisers expressed the con-
cern that "this rule Invites harassment

a single letter.""
Several warrantors submitted esti-

mates of what compliance with this pro-
vision would cost them. Air Condition-
ing and Refrigeration Institute-stated:

The cost of d'-ifng ihls Includes much more
than paper and printing. Tills Includes malt-
ing sure that the product Is property Iden-
tified so that a copy of the applicable war-
ranty can be provided. (This may require
correspondence or telephone'calls'to make-
sure that the correct product, even down to

designation or Identification, It would prob-
ably cost a manufacturer somewhere be-
tween fifty cents and one dollar to Identify
the product. }ocs.tt the pertinent warranty,
and tnall It to a consumer."'

In view of the aforementioned com-
ments, the Commission has decided that
ft would be In the public interest to elim-
inate this requirement. . .

The final Rule "requires the warrantor
to "provide sellers with warranty mate-
rials necessary for such sellers to comply
.with the requirements set forth In para-
graph (a) of this section" and to "pro-
ranted consumer product by a warrantor,
except:

(1) where such removal Is necessary, for
store window displays, fashion shows, or such
other promotional purposes; or -^

(It) where the seller otherwise, through
means provided for In paragraph ( I ) above,
makes the terms of the warranty Information
available to the consumer."

'-" R-l-4-1, 68, NRMA. See also R-l-3-1, 60.
North American Phlllps-Corp. ("TheActpro-
vida.ln Section 102(b) (i) (d.) only that writ-
tbe sale of the product. As written, the pro-
posed rule* go far beyond.- this require-
ment."), B-l-S-1, 150,1 call. . '--

"•B-l-3-1. 118. ford Motor Co.: O-t-3-S,
4S8. Oeneral Mills: R-l-4-1. 38. GAMA;
B-l-4-1. 85. NEMA; B-l-t-1, 18T, EIA.

"' Tr. 286, Kelley, National Association of
Catalog Showrooms.

'"B-l-4-1, 233-24 Air Conditioning & Re-
Irl»;er»t)on Institute. See also R-1-^-I. 28-0.
OAMA: Tr. 2204-6 Dunbar.

("Penneys"), and others claimed that^r
such a requirement was superfluous fl" 

or predatory competition because some- 
one could request 10,000 warranties with 

the model .number, has been specified;.) Even 
U there are no special problems wita product 

•uu.ui cK»,uuu Ju^iui (i; (U.J only HIBI, wrii- •̂
ten warranties be 'mad« available' prior to 

FEDERAL REGl
anty materials may be provided to sell-
ra in order for such sellers to comply

pond to the four alternatives set forth
n Section 702.3 (a), under "Duties of the

"'*'""_" '"".»';.'"";—CT "" •"""J~r'~onsumer P""1"'̂  toeta? Offered for
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vide catalog, saaSI order, and door^to-
door sellers with copies of written
warranties necessary fox sucH seUers to
rantles necessary for/such seuen to.
comply with the requirements set forth
In paragraphs to) urn (d) of this sec-
tion." .- /

These' paragraphs obligate the war-
rantor to provide the seller with the ma-
terials necessary to make the required
pro-sale warranty disclosures to con-
umers. In the event that the warrantor

does not deal directly with the seller or
does not know who the sellers will ulti-

ately be, the warrantor must distribute
ufficient quantities of the required pre-
ale materials through normal distribu-
ion channels to Insure receipt by sellers.
' The final Rule' gives the warrantor
our alternative means by which war-

ith. Section 702.3(a). The warrantor
ust, as, a TninfTniiTn, use one of these
eans, but may use any combination of

he means listed or any additional
eans flesired^ The alternatives corre--

eller."
02.3W(1)W(A)

Providing a copy of the written .warranty'
ith every warranted consumer product; '
This sub-paragraph parallels that In

ection 702.3 (a) (1) (1). which allows the
eller to display the warranty text in
lose conjunction to the product, and
hat in 702,3.(a) <1) (u), which allows the
eller to maintain & binder containing
opies of the warranties for warranted
ale.
Olin Corporation, Montgomery Ward,
RMA, and .many others stated that the
ommission should have specifically re-
uired that the warranty accompany the
roduct."*
The language used in this paragraph

ollows that suggested in the written
tatement submitted by ARP, NRMA and
ontgomery Ward.""-

02 JW (1) (1) (B^

Providing a tag, sign, sticker, label, decal
r other attachment <o the product, which
ontains the full text of the written war- j
anty;

This sub-paragraph tracks that • „
702.3 (a) (1X1), which permits the selleiJ
to display the-warranty text in close con4
junction to the product, i
702.J(b)(2)(0(C-) '

Printing on or otherlwae attaching the text
f thQ written warranty'to the package, car-

.'17. Feldman. University of Illinois; R^l-
3-2, 606. Montgomery Ward; B-l-4-1. 168

RMA. I
"R-l-4-2. 681, ARF ("Provide a copti of

the warranty with every consumer prod-
uct."); R-l-4-1. 60. NRMA ("The written
warrantor shall. accompany each proauct
with a copy of Ita written warranty.")! R-
1-3-2, 608. Montgomery Wnrd ("Provlae a
copy of the warmuty with every consumer
product."). /

 ™See, e.g.. B-l-3-1, 16, Olln Corp.; Tr. 74o,
oldberg. Student Legal Action Group; R-fl-
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;. 6018S
1.

o, or oVbeil container If: that package/carton,
r othw container Is normally used for dis-
lay psovf*- U th» warrantor elects this
pttoB, • oppy of.ttr written warranty inust
— - ——L my the warranted product;

•paracraph •parallels 702.3 (a)'
Ich allow the sener to display

.: of any product on which the
text is disclosed./' ^ -
warrantor elects to prfct or

i attach- the w)trranty to the
a copy of ^e^icrttteB-lgarranty
o accompany-the product. ,Thia
ure^thatJflie-.jronauiBer wUt not
ently discard the package on

. Hie warranty is printed, and, thus
twfthoufc a copy of the warranty in

' her possession •aB

02.3 l»)(l)(*)(D)

Providing a notice, sign, or poster disclos-
ng tlu'tezt of a consumer product warranty.
f toe warrantor elect* tbte option, a copy of
* written .warranty must also accompany

act warranted product,
lols sub-paragraph corresponds to
at of 703.3<a) (1) (Iv), which permits
e seller to poat a sign disclosing the text

f the warranty.
ui the warrantor chooses to.provide

uch a sign, a copy of the written war-
anty must also accompany ̂ he product.
his is to ensure that-ttie consumer, has
 copy of the-written waaranty whichuhe
r she may retain to refer to in the event •
f a product failure, defect, or malfonc-
ion. ^

The proposed Rule required the war-
antor to
early and conspicuously disclose any appli-
able warranty designations) contained la
he written warranty for the product, and
he following statement:
The retailer has a copy of the complete
arranty ontfaU product^Aak to •e* it.
i W By means^of a tag, sign. sticker, label.
ecal or other attiehment to the product;
Jbd \
 (U) By printing such disclosure on the -
principal display panel of the package) carton
cother product oontaloeri
itefr purpose of •this paragraph in the

roposed Rule was to notify the con-
umer that warranties were avallable'tor
xamination upon request from' the re-
ailer. since there was no requirement
hat the binders be conspicuously dis-
layed. Rather, they .were only to be
ade available- upon request. Under the

inal Rule, the' warranties must either
e conspicuously displayed oa the prod-
ct package, *or In. close conjunction to
he warranted products. If a binder is
sed. It must either be conspicuously
isplayed, or a notice as to its availability ,_
osted conspicuously.
Thus, this paragraph has been elimi-

ated from the final Rule, as it is no
nger necessary as a means to Inform

he consumer of warranty availability.

» See Tr. 760, Ooldberg; "I have... seen
any Instances with respect to pens, lighters,

ther devices nice that where the war-
nty ... is printed on the packaging. You

pen up the package and the warranty goes
ith It.... Very few consumers will save
e wrapping .. .-and f'^ the manufacturer
 task ff It is defective."

31. 1??5
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702J(b) (2)
Sub-paragraph (1) of this paragraph (b)

ahall not be applicable with respect to third
parties Issuing statements of general policy
on emblems, seals or Inslgnlas promising
replacement or refund If a consumer prod-
uct Is defective, which statements contain
no representation or assurance of the quality
or performance characteristics of the prod-
uct; provided that (1) the disclosures re-
quired by 701.3(a)(l)-(9) are published by
such third parties In each Issue of a publi-
cation with a general circulation, and (11)
such disclosures are provided free of charge
to any consumer upon written request.

This sub-paragraph has been added In
response to concerns expressed by maga-
zines such as Parents' and Good House-
keeping that, under the present structure
of their respective "seal" programs, they
would be unable to comply with the pre-
sale availability requirements set forth
in the proposed Rule.^

This sub-paragraph therefore exempts
such "seal" programs from the duties
set forth in Section 702.3 (b)( l ) . This
specific exemption tor such "seal" pro-
grams has been inserted for several rea-
sons. Under the structure of the "seal"
programs, the magazine merely autho-
rizes the use of the "seal." It does not
know if the seal Is in fact used by the
manufacturer or not. The seal may be
used on only certain models, or on cer-
tain sizes, or In some parts of the coun-
try only. Therefore, there Is no way of
their knowing on what products the seal
must be made available/"3

Furthermore, because they are not In
the chain of distribution, these publica-
tions have no way of knowing the Iden-
tity of the retailers who are selling the
products bearing its seal, even If the
publication knew what products carried
the seal.'"

The Rule does require, however, that
the publication make all disclosures
within the magazine Itself, and that It
provide the consumer with a copy of the
warranty, free of charge, at his or her
request. The requirement or providing
of a free copy of the warranty Is neces-
sary since the consumer would otherwise
have no opportunity to read the war-
ranty prior to the sale of a product bear-
ing the seal unless he or she purchased
the magazine containing the necessary
disclosures. In all other pre-sale situa-
tions contemplated by the final Rule, the
consumer can see the warranty at no
cost. Thus, this requirement was Inserted
so as to provide the consumer, with an
equal opportunity to examine the war-
ranty without Incurring any expenses.

CATALOG AND MAIL ORDER SALES

Examination of the catalogs of several
major catalog companies has revealed
that such catalogs do publish product
warranties.*'3 However, the companies do
not always Include in their catalogs the
specific warranties covering eacli prod-

1M R-l-3-1, Howrey and Simon for Good
Housekeeping; Tr. 396, Parents

"' R-l-3-1, 298, Howrey & Simon tor Good
Housekeeping; Tr. 398, Parents.

"* B-l-3-1, 298, Howrey & Simon for Good
Housekeeping.

"'R-l-2-2, 402 (memorandum to Hie from
Charles A. Taylor, III, Esq , May 13, 1976).
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ct that carries a warranty. This prob-
m Is compounded by the fact that
atalogs often advertise satisfaction
uarantees as well as specific product
arranties. Therefore, the purchaser
ay not be apprised of the specific war-
nty for the product purchased until he

r she actually receives the item. This
ay serve to confuse the potential pur-

haser, for It Is often unclear whether
e mall order company's satisfaction

uarantee replaces, supplements, or
omplements the specific product war-
anty. Many consumers have no other
ncounter with a mail order seller than
n advertisement seen on television or in
e back of a magazine. Therefore, if the
quirement of making warranties avail-

ble to consumers prior to purchase is
 be met, it must apply to mail order

dvertisements and solicitations. It is
portant that the consumer know, prior

 ordering products through the mail,
hether such products have written
arranties, and if so, the nature of such'
arranties.
This sub-paragraph is intended to

liminate the situatisn where the pur-
haser receives his or her first notifica-
on of the specific product warranty
pon receipt of the ordered merchandise.
ather, the consumer will be able to ex-
mine the complete warranty prior to
urchase, and will be able to use it to
ake a purchase decision.
The proposed Rule contained sepa-

ate sections, setting forth the duties
f catalog sellers and the duties of mall
rder sellers. Montgomery Ward and
ail Order Association of America

"MOAA") noted the overlap between
hese two paragraphs, and suggested that
he two paragraphs be consolidated."
his suggestion has been adopted in the

inal Rule, with the definition of "cata-
og and mall order sales" provided as
ollows:

"Catalog or mall order gales", means any
ffer for sale, or any solicitation for an order
or a consumer product with a written war-
anty, which Includes Instructions tor or-
ering the product which do not require
 personal visit to the seller's establishment.
The proposed Rule had defined "cata-

og" as "any multi-page solicitation, flier,
r brochure distributed to consumers in
hich more than one consumer product

s offered for sale."
A "mail order seller" was one who of-

ered for sale to consumers "a consumer
roduct with a written warranty by
eans of direct mail solicitation or by
eans of an advertisement, in any medi-

m, which Includes instructions for or-
ering the product."
Montgomery "Ward stated that these

efinitions, as written in the proposal,
ould encompass circulars, which are
ot catalogs, which "are Intended to of-
er merchandise to the consumer at the
dvertised price which must be pur-
hased at our stores. . . . The written
arranties will be available for . . . in-

^See, e.g., R-l-3-2, 508, Montgomery
ard; R-l-3-2, 654, Law Firm of Nixon, Har-

rave, Devans, & Doyle; R-l 3-2, 602, Seara;
-l-4-1, 02, NRMA.
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ection at the store.""" The primary -
istinction between circulars and cata-'
g/mail order sales, stated MOAA, was ••
at the latter should cover "only those'

rinted materials which include Instruc-
ons for ordering the product without:
ersonally visiting a seller's retail estab-
shment."""-" Thus, the language sug-
ested by Montgomery Ward, to wit

hich includes instructions for order-
g the product which do not require a

ersonal visit to the seller's establish-
ent" -v was Incorporated Into the final
ule.
It was also suggested by MOAA that -
e final Rule clarify that catalog and
all order sellers do not have the same
uties as sellers covered by Section 702.3
a)."" Accordingly, the language sug-
ested In the statement of the American
etail Federation,-'" to wit:
uties of the seller. Except as provided In
aragraphs (c)-(d) of this section, the seller
 a consumer product with a written war-
nty shall...
as adopted.
The proposed Rules had required the

isclosure, In close conjunction to the
arranted products of:
(I) The warranty designation of each guch

roduct, and
(II) That the written warranty Is avail-

ble free on request, and the address where
uch warranty can be obtained.

Beatrice Foods, NRMA and others rec- .
mmended the deletion of the require-.
ent that warranty designations be.

ncluded in catalogs and mail order solic-
tations, as being impractical, unneces-"
ary, or unduly burdensome.1"'" NRMA
tated that:
. . (a) retailer may prefer not to dl&cuss
arranties at all, and the designation re-
uirement therefore Introduces an unwanted
actor. Space and time are at a premium In
ll advertising, and the retailer should be
ree to use Its time and space In what It con-.
iders the most effective method ... Further-
ore, requiring disclosure of warranty des-

gnatlon(s) will fall discrlmlnately on Inter-.
tate retailers, because designations may vary

2-1 R-i-3-3, 733., Franklin Stores. See also,
-l-3-3, 853, General Electric ("This nec-

ssarily Includes such traditional advertis-
ng formats as newspaper supplements or
tuffers."); R-l-3-2. 608; R-l-3-2. 654,
ixon, Hargrave, Devans & Doyle; R-l-4-1,
47, MOAA; R-l-4-1, NRMA.
'"•' R-l-4-1, 647, MOAA.
"» R-l-3-2, 511, Montgomery Ward: •• -Cat-

log or mall order' means an offer to sell or
 solicitation tor an order tor a consumer
roduct covered by a written warranty con-
aining sufficient directions or Instructions to
rder the merchandise without personally
isiting a seller's establishment." (empha-
is added);
R-l-4-1, 850, MOAA: " 'Catalog' means

ny multi-page solicitation, flier, or bro-
hure distributed to consumers In which
ore than one consumer product Is offered

or sale and which Includes Instructions-for
rdering the product without personally vis-
ting a seller's retail establishment" (em-
hasis added).
"R-l-4-1, 647, MOAA.
"̂ -1-4-2, 683, ARF.
™ R-l-3-1, 263, Giant Pood, Inc.; R-l-3-1.

070. AlrBtream & Argosy; R-l-3-2, 677, Bea-
rice Foods; R-l-4-1, 63, NRMA.
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from one state to another, depending on the
availability of certain remedies . . . For re-
tailers which do business In more than one
state, specifying such complexities In each
advertlB'ment or catalog would take up an
undue amount of space . . . Moreover, A
single product may be burdened with nu-
merous disclosures, all of which must be 'clear
and conspicuous.' •33

Nutone Division stated that "if a cata-
logue Includes a copy of the complete
warranty for the products. which are
described therein. It would not be neces-
sary to show the warranty designation
and the address which a free copy of the
warranty can be obtained on each
page. . . ." m Sears said: "The warranty
statement could be provided on one page
and references to it could be set forth
where the products are displayed." •"•''
Direct Mail & Marketing Association
("DMMA"), National Association of
Photographic Manufacturers and others
suggested that a single location in the
catalog or solicitation contain warranty
Information, and that catalog and mail
order sellers be permitted to refer con-
sumers to such page or pages."" Gambles
and Eddie Bauer suggested that the
catalog seller be given the option of either
printing the entire warranty or warran-
ties covering the merchandise being of-
fered for sale. or mailing the disclosure
as to the availability of warranties and
responding to warranty requests from
consumers."

In view of these submissions, the final
Rule has been changed to require that
mall order or catalog sellers
clearly and conspicuously disclose In such
catalog or solicitation In close conjunction
to the description ot warranted product, or
la an Information section of the catalog
or solicitation clearly referenced. Including a
page number. In close conjunction to the
description of the warranted product, either:

(A) the full text of the written warranty;
or

(p) that the written warranty can be
obtained rree upon specific written request,
and the address where such warranty can be
obtained. If this option Is selected, such
seller shall promptly provide a copy of any
written warranty requested by the consumer.

DMMA, MOAA. NRMA and Mont-
gomery Ward stated that the warrantor
should be required to supply the catalog
or mall order sellers with copies of war-
ranties, so as to enable such sellers to
comply with the requirements set forth
In this sub-paragraph.™ Accordingly,
section 702.3 (b) (2) requires warrantors
to "provide catalog, mall order. .-. .
sellers with copies of written warranties
necessary for such sellers to comply with
the requirements set forth in para-
graphs) (c) . . . of this section."

"•B-l-4-1. 03-4, MRMA.
•"R-l-3-2, Nutone Division.
»8 Br-1-3-2, 662, Sears.
™ H -̂l-3-2. 389, Nutone Division; R-l-3-2,

491, Montgomery Ward; B-l-4-1, 207, Na-
tional Association of Photographic Manu-
facturers; R-l-4-1, 647, MOAA; R-l-4-1, 10,
NRMA; Tr. 949-50, Daly. DMMA.

"'B-l-3-2. 346, Gambles; R-l-3-2, 466,
Eddie Bauer. ,

*» R-l-3-3. 490, Montgomery Ward; R-l-
4-1, 65, NRMA; R-l-4-1, 647, MOAA; Tr. 951,
Daly, DMMA.
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FEDERAL REGIST
RULES AND REGULATIONS

BOOK-TO-DOOR SALES

The proposed rule stated: •
ny seller who offers for sale to consumers a
onsumer product with a written warranty
y means of door-to-door sales shall, prior
o any sales transaction, pre&ent the con-
umer with a copy ot the written warranty
hich the consumer may retain even If no
urchase Is made.

(2) Door-to-door-sale means a sale of con-
umer products In which the seller or his
epresentatives personally solicits the sale,
ncluding those In response to or following
n invitation by a buyer, and the buyer's
greement to offer to purchase Is made at a
lace other than the place of business of the
eller.

Herschel Elkins and Harvey Freed sug-
ested that the language "prior to any
ales transaction" was unduly vague,
nd Sears stated that it could be con-
trued as "requiring the warranty to be
rovided to consumers before any sales
resentation is made, regardless of
hether there is any possibility of a sale

eing made,"'"' Dutterer's of Manchester
orp pointed out that a distinction
eeded to be drawn between "prospecting
or an appointment at the door" and the
ctual commencement of the sale process
n the home, when the representative has
eturned to comply with a preset ap-
ointment; only during the latter in-
tance should the written warranty be
resented.'" Accordingly, the final Rule
ses the langauge "prior to the consum-
ation of the sale." • , . . . .
Some of the comments submitted by

ndustry representatives also disclosed
he need for a definition of the term
consumer" for purposes of this sec-
ion. Field Enterprises ("Field") stated:
 . . (T)here are many circumstances
n which either the Insubstantial nature
f the seller's contact, or the express or
mplied unwillingness or Inability of the
erson contacted to enter Into a sales
ransaction, would justify the sales rep-
esentative's concluding that the person
ontacted Is not a 'consumer' or 'prospec-
ive consumer' for purposes of the Act.
nfortunately, proposed Section 702(3)

e) (1) . . . offers no criteria . . . To
esolve this ambiguity . . . the Commis-
ion should define 'consumer' tor pur-
oses of Section 702.3 <e) to Include only
ndividuals solicited by a door-to-door
eUer who either Indicates sufficient In-
erest in the seller's product or maintain
ufficient contact with the seller for the
eller reasonably to conclude that the in-
ividual solicited Is Interested In pur-
hasing the product.21'1
In light of these comments, the Com-
ission has changed the word "con-

umer" to "prospective buyer", and has
dopted the definition suggested by Field
nterprises, and endorsed by the Direct
elling Association ("DSA").
ny Individual solicited by a door-to-door
eller to buy a consumer product who Indi-
ates sufficient Interest In that consumer

"> Tr. 2025, Elkins; Tr 2524, Freed.
"o R-l-3-2, Sears; Bee also, R-l-4-1, 290,

SA; R-l-4-1. 290, DSA.
"i R-l-3-3, 756, Dutterer's of Manchester
orp.
"'R-l-3-3, 802, Field; R-l-4-1, 290, DSA.
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roduct or maintains sufficient contact with
e seller for the seller reasonably to con-

lude that the person solicited Is consider-
g purchasing the product."-1

DSA and Field also argued In some of
e comments that the proposed Rule

iscriminated against door-to-door
llers.-"' Fixed location sellers as op-

osed to door-to-door sellers, were not
quired under ths proposed Rule to

rovide consumers with copies of war-
anties but merely to make copies avail-
ble for the consumer's Inspection. Also,
xed location sellers as well as catalog
nd mail order sellers were only required
 make warranties available upon re-

uest under the proposed Rule.
The final Rule adopts portions of the
nguage proposed by Field,-'" and en-

orsed by DSA,-'" and seeks to equalize
e duties of the door-to-door seller with

iose imposed on other sellers.
The final Rule requires the door-to-

oor seller to "disclose the fact that the
les representative has copies of the
arranties for the warranted products

eing offered tor sale which may be in-

'*» R-l-3-3. 809. Field; Tr. 759, DSA.
"•R-l-4-1. 287-89. DSA; E^-l-3-3, 803-dU8

ield.
M R-l-3-3, 808-9, Field: "(e) Door-to-door
les.
(1) This subsection contains the rules ap-

icable to door-to-door sellers under this
art.
(2) Any seller who offers for sale a con-
mer product with a written warranty by
eans of door-to-door sales to Individuals
all, prior to the completion of any sales
ansaction:
(A) Disclose to consumers In a manner
rmitted by paragraph (3) of this sub-
ction (e):
(I) The written warranty designation at
ch product;
(II) The fact that the sales representative
s In his possession copies of the war-
nties for the products, and that these
pies may be Inspected by the consumer at
s request at any time during the course of
sales presentation; ana , • •
(III) The fact that a copy of the written

arranty may be obtained for the consumer
 retain tree on request, and the means by
hich such a copy may be obtained (Includ-
g the address where such warranty may be
tained. If It Is to be made available by
all);
(B) Ensure that each of Its sales repre-
ntatives carries with him a copy of each
arranty for each product offered for sale.
d cause such copies to be kept up-to-date.
 the manner required of other sellers with
spect to binders under subsection (a);
(C) Provide a copy of any written war-
nty requeued by the consumer, either by
ailing or otherwise delivering to the con-
mer a separate document containing such
arranty or by setting forth In a copy of
y sales contract actually entered Into with
e consumer a clear and conspicuous state-
ent of the warranty;
(3) The disclosure required by paragraph
) (A) of this subsection (e) may be made
ther (A) orally or (B) clearly and con-
icuously In writing, on the page contain-
g the description of the warranted prod-
t, In any flier or brochure distributed to
nsumers which they are permitted by the
ller to retain.
(4) For the purposes of thia subsection
): (A) "door-to-door sale" means [present
finition In section 702.3 (e) (2) ]".
s" Tr. 759, DSA.
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spected by the prospective buyer at any
'.-< time during the sales presentation. Such
', disclosure shall be made orally and shall

'.. be included in any written materials
shown to prospective buyers."

- • The duty corresponds to that required
of other sellers. Sales representatives
need only disclose the fact that they
have copies or the warranties tor the.

. warranted products being offered for sale,
which may be inspected by the prospec-
tive buyer.

Finally, DSA recommended that the
" final Rule clarify that door-to-door sell-
ers are to be governed by this section
only, and not by other sections govern-
ing other sellers.'" Section 702.3 (a) of
the final Rule accomplishes this pur-
pose.8"

VI. Effective Date of the Rules. Section
ll2(b) of the Act states: .
Section 102(a) shall take effect 6 months
after the final publication of rules respecting
such section; except that the Commission,
for good cause shown, may postpone the
applicability of such sections until one year
after such final publication In order to per-
mit any designated classes of'suppliers to

— bring their written warranties Into compli-
ance with rules promulgated pursuant to this
title.
. The Commission has given careful con-
sideration to requests-by affected parties
that a reasonable length of time be al-
lowed to afford ttiem opportunity to come
Into conformity with the provisions of
the Rules.™ Montgomery Ward sub-
mitted that:
Catalog sellers will have to revise the media.
Many catalog pages are 'locked In' six months
before publication and changes after that
date are extremely expensive. Since the sell-
ers cannot 'set' their catalog until war-
rantors) of products listed In their cata-
logs have finalized the warranties, one year
after publication la & minimum time for
compliance by catalog sellers -•""

The Commission recognizes the special
[' problems concerning lead time for publi-

cations of catalog sellers. It Is also aware
that the revisions In warranties, pack-
aging, and related materials necessitated
by the final Rules may affect literally
billions of pieces of paper. Furthermore,
the Commission may promulgate other
related Rules with respect to written
warranties within the next six months.
It Is not the Intent of the Commission
to have warrantors incur unnecessary

. expenses In having to reprint their war-
ranties multiple times in order to come
Into compliance with the successive pro-
mulgation of warranty rules.

For these reasons the Commission be-
lieves that a delay of the effective date of
the Rule is necessary. Accordingly, Parts
701 and 702 will become effective one
year after the date of promulgation.

"'R-1-4-1.291.DSA.
am "(a) Duties of the seller. The seller, ex-

cept as provided in paragraphs (c)-(d) of
this Section, of a consumer product with a
written wa»r»uty shall": (emphasis sup-
plied).

aiuH-1-3-2, 511-13, Montgomery Ward; Tr.
286, Friedman, National Association of Cata-
log Showroom Merchandisers, Tr. 051, Duly,
Direct Mall/Marketing Association.

-••" R-l-3-2, 613, Montgomery Ward
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FEDERAL REGIST
RULES AND REGULATIONS

The Commission has now considered
ll matters of fact, law, policy and dis-
retion, Including the data, views, and
rguments presented on the Record by
terested parties in response to the No-
ces, as prescribed by law, and has de-
rmined that the adoption of the Trade
egulation Rule and its Statement of
asis and Purpose set forth herein is in
e public interest.
Accordingly, the Commission hereby

dopts the foregoing Statement of Basis
nd Purpose, and hereby amends Title 16
f CFR, Chapter 1, Subchapter G, Rules,
egulations, Statements and Interpre-
tions under the Magnuson-Moss War-

anty Act, by adding new parts 701 and
02 as follows:
ART 701—DISCLOSURE OF WRITTEN

CONSUMER PRODUCT WARRANTY
TERMS AND CONDITIONS

ec.
01.1 Definitions.Definitions.

Scope.
Written warranty terms.
Owner registration cards.

AUTHORITY: 15 U.S.C. 2302 and 2309.

012 Scope.
01.3
01.4

 701.1 Definitions.
(a) "The Act" means the Magnuson-
oss Warranty Federal Trade Commis-

ion Improvement Act, 15 US.C. 2301,
t sey.

(b) "Consumer product" means any
ngible personal property which is dis-
ibuted in commerce and which is nor-
ally used for personal, family, or

ousehold purposes (Including any such
roperty Intended to be attached to or
stalled In any real property without
gard to whether it is so attached or
stalled. Products which are purchased
lely for commercial or industrial use

re excluded solely for purposes of this
art.
(c) "Written warranty" means—(1)

ny written affirmation of fact or writ-
n promise made in connection with the

ale of a consumer product by a supplier
 a buyer which relates to the nature of
e material or workmanship and affirms

r promises that such material or work-
anship is detect tree or will meet a

pecified level of performance over a
pecified period of time, or

(2) any undertaking in writing In
onnection with the sale by a supplier of
 consumer product to refund, repair, re-
lace, or take other remedial action with
spect to such product in the event that
ch product falls to meet the specifica-

ons set forth in the undertaking, which
ritten affirmation, promise or under-
king becomes part of the basis of the
argain between a supplier and a buyer
r purposes other than resale of such

roduct.
(d) "Implied warranty" means an im-

lied warranty arising under State law
as modified by sees. 104 (a) and 108 of
e Act) in connection with the sale by

 supplier of a consumer product.
(e) "Remedy" means whichever of the
llowing actions the warrantor elects:

1) repair,
2) replacement, or
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(3) refund; except that the warrantor
ay not elect refund unless: (1) the war-
ntor Is unable to provide replacement

nd repair Is not commercially practica-
le or cannot be timely made, or

(11) the consumer is willing to accept
ch refund.
( f ) "Supplier" means any person en-

aged in the business of making a con-
umer product directly or Indirectly
vailable to consumers.

(g) "Warrantor" means any supplier •
r other person who gives or offers to
ive a written warranty.

(h) "Consumer" means a buyer (other
han for purposes of resale or use in the
rdinary course of the buyer's business)
f any consumer product, any person to
hom such product is transferred during
e duration of an Implied or written
arranty applicable to the product, and
ny other such person who is entitled by
e terms of such warranty or under ap-

licable State law to enforce against the
arrantor the obligations of the war-

anty.
(1) "On the face of the warranty"

eans—(1) where the warranty is a
ingle sheet with printing on both sides
f the sheet or where the warranty Is
omprised of more than one sheet, the
age on which the warranty text begins;

(2) where the warranty is Included as
art of a larger document, such as a use -
nd care manual, the page in such docu-
ent on which the warranty text begins..

701.2 Scope. ' :
The regulations in this part establish
quirements for warrantors for disclos- •
g the terms and conditions of written .
arranties on consumer products actu-

lly costing the consumer more than'
15.00. ^
 701.3 Written warranty terms.

<&) Any warrantor warranting to a*
onsumer by means of a written war-
nty a consumer product actually cost-
g the consumer more than $15.00 shall

learly and conspicuously disclose in a
ngle document in simple and readily
nderstood language, the following items
f information: (1) The Identity of the
arty or parties to whom the written
arranty is extended, if the enforceabil-
y of the written warranty is limited to
e original consumer purchaser or Is

therwise limited to persons other than
ery consumer owner during the term
 the warranty;
(2) A clear description and identlflca-"

on of products, or parts, or character-
tics, or components or properties cov-
ed by and where necessary for clarifi-

ation, excluded from the warranty;
(3) A statement of what the warrantor •

ill do in the event of a detect, malfunc-
on or failure to conform with the writ-
n warranty, including the items or "
rvices the warrantor will pay for or

rovide, and, where necessary tor clari-
cation, those which the warrantor will
ot pay for or provide;

(4) The point in time or event on
hich the warranty term commences, if
fferent from the purchase date, and
e time period or other measurement
 warranty duration;

3 1 , 1975
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(5) A step-by-step explanation of the
procedure which the consumer should
follow In order to obtata performance
of any warranty obligation. Including the
persons or class of persons authorized
to perform warranty obligations. This in-
cludes the name<s) of the warrantor(s),
together with: the mailing address(es)
of the warrantor(s), and/or the name or
title and the address of any employee or
.department of the warrantor responsi-
ble for the performance of warranty ob-
ligations, and/or a telephone number
which consumers may use without
charge to obtain Information on war-
ranty performance;

(6) Information respecting the avail-
ability of any Informal dispute settle-
ment mechanism elected by the war-
rantor In compliance with Part 703 of
this subchapter;

<7) Any limitations on the duration of
Implied warranties, disclosed on the face
of the warranty as provided In Section
108 of the Act, accompanied by the fol-
lowing statement: ^
Some states do not allow limitations on
how "long an Implied warranty lasts, so the
above limitation may not apply to you.

(8) Any exclusions of or limitations
on relief such as Incidental or conse-
quential damages, accompanied by the
following statement, which may be com-
bined. with the statement required In
sub-paragraph (7) above:
Some, states do not allow the exclusion or
limitation of Incidental or consequential
damages, so the above limitation or exclu-
sion may not apply to you.
• (9) A statement in the following lan-
guage: .
Thl» warranty gives you specific legal
rights, and you way also nave other rights
which vary from state to state.

W) Paragraph (a)<l)—(9) of this
Section shall not be applicable with re-
spect to statements of general policy on
emblems, seals or inslgnlas Issued by
third parties promising replacement or
refund if a consumer product Is defective,
which statements contain no representa-
tion or assurance of the quality or per-
formance characteristics of the product;
provided that (1) the disclosures required
by paragraph (a) (1)—(9) are published
by such third parties in each Issue of a
publication with a general circulation,
and (2) such disclosures are provided
free of charge to any consumer upon
written request.
§ 701.4 Owner registration cards.

When a warrantor employs any card
such as an owner's registration card, a
warranty registration card, or the like,
and the return of such card Is a condi-
tion precedent to warranty coverage and
performance, the warrantor shall disclose
this fact In the warranty. If the return
of such card reasonably appears to be a
condition precedent to warranty cover-
age and performance, but is not such a
condition, that fact shall be disclosed in
the warranty.

7

§

e

t

h

I
r

s

s

n
c
p

s
t
w
t
t
b
s

o

s
t

p

a

§

FEDERAL REGIS
RULES AND REGULATIONS 

PART 702—PRE-SALE AVAILABILITY OF
WRITTEN WARRANTY TERMS

Sec.
702.1 Definitions.
702.2 Scope.
02 3 Pro-sale availability of written war-

ranty terms,
AUTHORITY: 15 U.S C. 2302 and 2309.
 702.1 Delmilioiiii.
(a) "The Act" means the Magnuson-

Moss Warranty Federal Trade Commis-
sion Improvement Act, 15 U.S.C. 2301,
t seq.

(b) "Consumer product" means any
tangible personal property which is dis-
ributed In commerce and which Is

normally used for personal, family, or
ousehold purposes (Including any such

property intended to be attached to or
nstalled In any real property without
egard to whether It is so attached or

installed). Products which are purchased
olely for commercial or Industrial use

are excluded solely for purposes of this
Part.

(c) "Written warranty" means—(1)
any written affirmation of tact or writ-
ten promise made in connection with the
sale of a consumer product by a supplier
to a buyer which relates to the nature
of the material or workmanship and
affirms or promises that such material or
workmanship Is defect free or will meet
a specified level of performance over a.
pecified period of time, or

(2) any undertaking In writing In con-
ection with the sale by a supplier of a
onsumer product to refund, repair, re-
lace, or take other remedial action with

respect to such product in the event that
uch product fails to meet the specifica-
ions set forth In the undertaking, which
ritten affirmation, promise or under-

aking becomes part of the basis of
he bargain between a supplier and a
uyer for purposes other than resale of
uch product.

(d) "Warrantor" means any supplier
r other person who gives or offers to give

a written warranty.
(e) "Seller" means' any person who

ells or offers for sale for purposes other
han resale or use In the ordinary course

of the buyer's business any consumer
roduct.

(f) "Supplier" means any person en-
gaged In the business of making a con-
sumer product directly or indirectly
vailable to consumers.

(g) "Binder" means a locking binder,
notebook, or similar system which will
provide the consumer with convenient
access to copies of product warranties.
§ 702.2 Scope.

The regulations in this part establish
requirements for sellers and warrantors
for making the terms of any written war-
ranty on a consumer product available
to the consumer prior to sale.
 702.3 Pro-sale avuilubility of written

warranty terms.
The following requirements apply to

consumer products actually costing the
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nsumer more than $15.0o;-/a) Duties
f the seller. Except as provided In para-
raphs (c)-(d) of this section, the sellsr
 a consumer product with a written
arranty shall:
(1) make available for the prospective

uyer's review, prior to sale, the text of
ch written warranty by the use of one

r more of the following means:
(I) clearly and conspicuously display-
g the text of the written warranty in
ose conjunction to each warranted
roduct; and/or

(II) maintaining a binder or series of
nders which contain (s) copies of the
arranties for the products sold In each
epartment in which any consumer prod-
ct with a written warranty is offered
r sale. Such blnder(s) shall be main-
ined in each such department, or In a
cation which provides the prospective
Tyer with ready access to such bind-
 (s), and shall be prominently entitled

arranties" or other similar title which
early identifies the blnder(s). Such
lnder(s) shall be Indexed according to
roduct or warrantor and shall be main-
ined up to date when new warranted

roducts or models or new warranties for
xisting products are Introduced Into the
ore or department by substituting su-
erseding warranties and by adding new
arranties as appropriate. The seller
all either;
(A) display such blnder(s) In a man-

er reasonably calculated to elicit the
rospective buyer's attention; or
(B) make the binders available to pros-

ective buyers on request, and place signs
asonably calculated to elicit the pros-
ective buyer's attention In prominent
cations in the store or department ad-

ising such prospective buyers of the
ailability of the binders, including in-

ructions for obtaining access; and/or
(lil) displaying the package of any con-
mer product on which the text of the
ritten warranty Is disclosed, in a man-
er such that the warranty is clearly
isible to prospective buyers at the point
 sale; and/or
(iv) "placing In close proximity to the
arranted consumer product a notice
hich discloses the text of the written
arranty, in a manner which clearly
entifies to prospective buyers the prod-

ct to which the notice applies;
(2) Not remove or obscure any war-
nty disclosure materials provided by a
arrantor, except:
(1) where such removal is necessary for

ore window displays, fashion shows, or
icture taking; or
(il) where the seller otherwise,
rough means provided tor in sub-

aragraph (1) above, makes the terms
 the warranty Information available to
e consumer.
<b) Duties of the warrantor. (1) A
arrantor who gives a written warranty
arranting to a consumer a consumer
roduct actually costing the consumer
ore than $15.00 shall:
(i) Provide sellers with warranty ma-
rials necessary for such sellers to com-
y with the requirements set forth in



A step-by-step explanation of the
ure which the consumer should
in order to obtain performance
warranty obligation, including the

•s or class of persons authorized
•orm warranty obligations. This In-
the name(s) of the warrantor <s),

er with: the mailing address (es)
warrantor(s), and/or the name or
nd the address of any employee or
.ment of the warrantor responsl-
• the performance of warranty ob-
ns, and/or a telephone number

consumers may use without
' to obtain Information on war-
performance;
Information respecting the avall-

of any Informal dispute settle-
mechanism elected by the war-

• in compliance with Part 703 of
ibchapter;
Any limitations on the duration of
d warranties, disclosed on the face
warranty as provided in Section
the Act, accompanied by the fol-

. statement: ^
states do not allow limitations on
ng an Implied warranty lasts, so the
limitation may not apply to you.
Any exclusions of or limitations

lief such as Incidental or conse-
al damages, accompanied by the
ing statement, which may be com-
with the statement required in

iragraph (7) above:
states do not allow the exclusion or
Ion of Incidental or consequential
ea, so the above limitation or excln-
ay not apply to you.
A statement In the following lan-

wairanty gives you specific legal
and you may also have other rights

vary from state to state.
Paragraph (a)(l)—(9) of this

in shall not be applicable with re-
to statements of general policy on
ms. seals or Inslgnlas issued by
parties promising replacement or
3 if a consumer product Is defective,
statements contain no representa-
r assurance of the quality or per-
nce characteristics of the product;
ied that (1) the disclosures required
ragraph <a)(l)—(9) are published
;h third parties In each Issue of a
•atlon with a general circulation,
2) such disclosures are provided
it charge to any consumer upon
•n request.
•I Owner registration cards.
en a warrantor employs any card
as an owner's registration card, a
nty registration card, or the like,
he return of such card is a condl-
irecedent to warranty coverage and
•mance, the warrantor shall disclose
act In the warranty. It the return
;h card reasonably appears to be a
tlon precedent to warranty cover-
nd performance, but Is not such a
tlon, that tact shall be disclosed in
arranty.
FEDERAL REG  3 1 , 1975
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PART 702—PRE-SALE AVAILABILITY OF
WRITTEN WARRANTY TERMS

Sec.
702.1 Definitions.
702.2 Scope.
702.3 Pre-sale availability of written war-

ranty terms.
AlTTHOmTT: 16 U.S.C. 2302 and 2309.

§ 702.1 DeCiiiilioiis.
(a) "The Act" means the Magnuson-

Moss Warranty Federal Trade Commis-
sion Improvement Act, 15 U.S.C. 2301,
etseq.

(b) "Consumer product" means any
tangible personal property which is dis-
tributed in commerce and which Is
normally used for personal, family, or
household purposes (including any such
property Intended to be attached to or
installed in any real property without
regard to whether It is so attached or
Installed). Products which are purchased
solely for commercial or industrial use
are excluded solely for purposes of this
Part.

(c) "Written warranty" means—(1)
any written affirmation of fact or writ-
ten promise made in connection with the
sale of a consumer product by a supplier
to a buyer which relates to the nature
of the material or workmanship and
affirms or promises that such material or
workmanship is defect free or will meet
a specified level of performance over a
specified period of time, or

(2) any undertaking in writing In con-
nection with the sale by a supplier of a
consumer product to refund, repair, re-
place, or take other remedial action with
respect to such product in the event that
such product falls to meet the specifica-
tions set forth in the undertaking, which
written affirmation, promise or under-
taking becomes part of the basis of
the bargain between a supplier and a
buyer tor purposes other than resale of
such product.

(d) "Warrantor" means any supplier
or other person who gives or offers to give
a written warranty.

(e) "Seller" means any person who
sells or offers for sale for purposes other
than resale or use In the ordinary course
of the buyer's business any consumer
product.

(f) "Supplier" means any person en-
gaged In the business of making a con-
sumer product directly or Indirectly
available to consumers.

-(g) "Binder" means a locking binder,
notebook, or similar system which will
provide the consumer with convenient
access to copies of product warranties.
§ 702.2 Scope.

The regulations In this'part establish
requirements for sellers and warrantors
for making the terms of any written war-
ranty on a consumer product available
to the consumer prior to sale.
§ 702.3 I'rc-?nlc ovuiliiliilily of wrillcn

warranty terms.
The following requirements apply to

consumer products actually costing the
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onsumer more than $15.06: ;(a) Duties
f the seller. Except as provided in para-
raphs (c)-(d) of this section, the sellsr
f a consumer product with a written
arranty shall:
<1) make available for the prospective

uyer's review, prior to sale, the text of
uch written warranty by the use of one
r more of the following means:
d) clearly and conspicuously display-

ng the text of the written warranty in
lose conjunction to each warranted
roduct; and/or

(ii) maintaining a binder or series of
inders which contain (s) copies of the
arranties for the products sold in each
epartment in which any consumer prod-
ct with a written warranty is offered
or sale. Such blnder(s) shall be main-
ained In each such department, or In a
ocation which provides the prospective
)tyer with ready access to such bind-
r(s), and shall be prominently entitled
Warranties" or other similar title which
learly identifies the binder (s). Such
inder(s) shall be Indexed according to
roduct or warrantor and shall be main-
ained up to date when new warranted
roducts or models or new warranties tor
xisting products are Introduced Into the
tore or department by substituting su-
erseding warranties and by adding new
arranties as appropriate. The seller

hall either:
(A) display such blnder(s) in a man-

er reasonably calculated to elicit the
rospective buyer's attention; or
(B) make the binders available to pros-

ective buyers on request, and place signs
easonably calculated to elicit the pros-
ective buyer's attention In prominent
ocations in the store or department ad-
ising such prospective buyers of the
vailability of the binders. Including In-
tructions for obtaining access; and/or

(ill) displaying the package of any con-
umer product on which the text of the
ritten warranty is disclosed, in a man-
er such that the warranty is clearly
isible to prospective buyers at the point
f sale: and/or

(iv) "placing In close proximity to the
arranted consumer product a notice
hich discloses the text of the written
arranty, in a manner which clearly

dentifies to prospective buyers the prod-
ct to which the notice applies;

(2) Not remove or obscure any war-
anty disclosure materials provided by a
arrantor, except:
(I) where such removal is necessary for

tore window displays, fashion shows, or
icture taking; or

(II) where the seller otherwise,
hrough means provided for in sub-
aragraph (1) above, makes the terms
f the warranty information available to
he consumer.

(b) Duties of the warrantor. (1) A
arrantor who gives a written warranty
arranting to a consumer a consumer
roduct actually costing the consumer
ore tlian $15.00 shall:
(i) Provide sellers with warranty ma-

erials necessary for such sellers to com-
ly with the requirements set forth in
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p«ra«raph ta) of this section, by the use
.< of one or more by the following means:

,;".'*- (A) Providing a copy of the written
Warranty with every warranted con-

'• Burner product; and/or
" (B) Providing a tag, sign, sticker,
•label, decal or other attachment to the

'' product, which contains the full text of
the written warranty; and/or

(0 Printing on or otherwise attach-
• "Ing the text of the written warranty to

•the package, carton, or other container
If that package, carton or other con-
tainer Is normally used for display pur-
poses. If the warrantor elects this option
a copy of the written warranty must also
accompany the warranted product; and/
or

• (D) Providing a notice, sign, or poster
disclosing the text of a consumer prod-
uct warranty.

• If the warrantor elects this option, a
•'copy of the written warranty must also
•accompany each warranted product.

• • (11) Provide catalog, mall order, and
door-to-door sellers with copies of writ-
ten warranties necessary for such sellers
to comply with the requirements set
forth In paragraphs (c) and <.d) of this
section.

(2) Sub-paragrapji (1) of this para-
graph (b) shall not be applicable with
respect to statements of general policy
on emblems, seals or Inslgnlas Issued by
third parties promising replacement or
refund If a consumer product is defective,
which statements contain no representa-
tion or assurance of the quality or per-
formance characteristics of the product;
provided that (1) the disclosures required
by 701.3(a) (1)-(9) are published by such
third parties In each Issue of a publica-
tion with a general circulation, and (ii)
such disclosures are provided free of
charge to any consumer upon written re-
quest.

(c) Catalog and Mall Order Sales. (1)
For purposes of this paragraph:

»' (1) "Catalog or mall order sales",
means any offer tor sale, or any solicita-
tion for an order for a consumer product
with a written warranty, which Includes
Instructions for ordering the product
which do not require a personal visit to
the seller's establishment.

(il) "Close conjunction" means on the
page containing the description of the
warranted product, or on the page facing
•that page.

(2) Any seller who offers for sale to
consumers consumer products with writ-
ten warranties by means of a catalog or
mail order solicitation shall: -

(1) clearly and conspicuously disclose
• In such catalog or solicitation in close

conjunction to the description of war-
ranted product, or In an Information
section of the catalog or solicitation
clearly -referenced, Including a page
number, in close conjunction to the de-
scription of the warranted product,
•either:

(A) the full text of tlic written war-
ranty; or

(B) that the written warranty can be
obtained free upon specific written re-
quest, and the address where such war-
ranty can be obtained. It this option Is

FEDERAL REGI
RULES AND REGULATIONS

elected, such seller shall promptly pro-
vide a copy of any written warranty re-
quested by the consumer.

(d) Door-to-door sales. (1) For pur-
poses of this paragraph:

(1) "Door-to-door sale" means a sale
of consumer products In which the seller
or his representative personally solicits
the sale. Including those in response to or
following an Invitation by a buyer, and
the buyer's agreement to offer to pur-
chase is made at a place other than the
place of business of the seller.

(u) "Prospective buyer" means an In-
dividual solicited by a door-to-door
seller to buy a consumer product who
Indicates sufficient Interest in that con-
•sumer product or maintains sufficient
contact with the seller tor the seller
reasonably to conclude that the person
solicited Is considering purchasing the
product.

(2) Any seller who offers for sale to
consumers consumer products with writ-
ten warranties by means of door-to-door
sales shall, prior to the consummation
of the sale, disclose the fact that the
sales representative has copies of the
warranties for the warranted products
being offered for sale, which may be in-
spected by the prospective buyer at any
time during the sales presentation. Such
disclosure shall be made orally and shall
be Included In any written materials
shown to prospective buyers.

Effective: December 31,1976.
Promulgated by the Federal Trade

Commission December 31, 1975.
VIRGINIA M. HABDING,

Acting Secretary.
(FR Doc.75-34894 Filed 12-30-75:8:45 am]

PART 703—INFORMAL DISPUTE
SETTLEMENT MECHANISMS

Promulgation of Rule
THE PROCEEDINGS

The Federal Trade Commission, pursu-
ant to Title I, Sections 109 and 110 of
the Magnuson-Moss Warranty—Federal
Trade Commission Improvement Act,
Pub. L. 93-637 (15 U.S.C. §5 2309, 2310),
hereafter referred to as the "Act", has
conducted a proceeding tor the promul-
gation of a Rule setting forth minimum
requirements tor the Implementation
and operation of any Informal dispute
settlement mechanism incorporated Into
the terms of a written warranty subject
to the Act.

Notice of this proceeding. Including a
proposed Rule, was published in the
FEDERAL REGISTER of July 16. 1975 (40
FR 29895). The Notice urged all Inter-
ested persons to express their approval
or disapproval of the proposed Rule, or
to recommend revisions thereof, and to
give a full statement of their views, sup-
plemented by all appropriate documen-
tation. In addition, the Notice high-
lighted certain Issues or provisions of the
proposed Rule that were believed to be
Important In the successful establish-
ment or operation of informal di'-pute
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ettlement mechanisms. The documenta
upporting the proposed Rule, and a re-
ort of the Commission staff discussing
he proposed Rule and the supporting
ocumentation, were placed on the pub-

ic record and made available for exami-
ation and copying. - ',.
Interested parties were thereafter af-

orded opportunity to participate In the
roceeding through the submission of
ritten data, views and arguments, and

o appear and express their views orally
nd to suggest amendments, revisions,
nd additions to the proposed Rule. A
eriod of 60 days was allowed for sub-
ission of written comments on the pro- •

osed Rule. Public hearings, as an-
ounced in the Notice, were held In ,

ashington, D.C., September 15-18,'.
1975, in Chicago, Illinois; Septem-
er 22-25, 1975, in Los Angeles, Cali-
ornia; September 29 through October I,

1975; and in San Francisco, California, '
n October 2, 1975. Every person who
ad expressed a desire to present his or
er views orally at these hearings was
ccorded an opportunity to do so. The
ublic record remained open for thirty
ays following the hearings for receipt
f any other written data, views or argu-

ments.
Upon careful analysis and review of

the written and oral comments, the Com-
mission has made certalii modifications
to the proposed Rule published on
uly 16, 1975. The Rule, the rationale for

the modifications, and the Record relat-
ing thereto, are discussed within the
Statement of Basis and Purpose appear-
ing below as part of this Notice. The
modifications do not raise Issues of law
or fact which were not fully addressed In
the Proceeding. Therefore with good
cause the Commission Is promulgating
this Rule without further Invitation tor
comment on the modifications. The full
text of the Rule follows the Statement
of Basis and Purpose.

STATEMENT OF BASIS AND PtTRPOSE

I . Overview of the Act. Section 110
(a) (2) of the Magnuson-Moss War-
ranty—Federal Trade Commission Im-
provement Act, P.L. 93-637 (15 U.S.C.
2310) directs the Federal Trade Com-
mission to prescribe rules setting forth
minimum standards for any informal
dispute settlement mechanism which Is
Incorporated Into the terms of a written
warranty subject to the Act.

Section 110 (a)(l) of the Act begins
with a broad statement of Congressional
policy:

Congress hereby declares It to be It* policy
to encourage warrantors to establish proce-
dures whereby consumer disputes are fairly
and expedltlously settled through Informal
dispute settlement mechanisms.

Section 110(a) (2) provides:
The Commission shall prescribe rules set-

ting forth minimum requirements for any
Informal dispute settlement procedure
which Is Incorporated Into the terms of a
written warranty to which any provision of
this title applies. Such rules shall provide
for paitlclpatlon In the procedure by In-
dependent or governmental entities.

R 31 , 1975



 31, 1975
\'» • 

Under Section IW(a) (4> the Commis- 
slon may review the operation ofapy dis-
pute settlement procedure, resort to
which la stated In a written warranty to
be a pre-requlslte to the consumer pur-r
suing a legal remedy under Section 110.
of the Act to addition, any Interested
person may file a written complaint with
the Commission and cause the' Commis-
sion toeoadlict such a review,. II' the*
Commission finds that the procedure or
its implementation, is not in compliance
with minimum requirements prescribed
by

.

by the Commission, then under Section 
110(a) f4) the'Commission may take ap- 
propriate remedial action under this Act. 
or any other provision of law. Section 
llOCb) of the Act states that failure by
any person to comply, with any require-
ment imposed on such person by the Act,
or by a Rule thereunder, shall be a vio-
lation of Section 5(a) (1) of. the Federal
Trade Commission Act (15 TJ.S.C. 45<a)
(1)), thus making available the Commis-
sion's injunctive and other powers.- — - - •

•
Under Section 110 (a)'(3), if a war-

rantor Incorporates •a complying dispute
settlement mechanism into the terms of
the written warranty, and the warrantor 
requires that the consumer resort to the 
mechanism before pursuing any rights or 
remedies under Section lit), then the eon'
sumer may not commence a civil action
under Section ll0(d) (except tor the
limited purpose of establishing the repre-sentative capacity of a class of plain- 
tUIs) -without first seeking redress 
throuehtoemechantem ws wthrough the mechanism, 

Section 110(d).J»ermlts any consumer 
damaged by reason of tee-failure, of any 
supplier, warrantor, or service contractor 
to'comply with any obligation under the 
Act, or under a written or implied war- 
ranty, or service contract, to bring suit in either a Stfite court, or federal district iww.ui ovivwcwiiuwu,wuiuiKouii,ui 
either a State court, or federal district 
court (specific- Jurisd t̂lorial ^eamre- court (specific jurlsdictloriftjl .require-
ments are Imposed-.on federal district
court actions). Thi^ Section. also •permits
a consumer who;prevalls in a legal action
to recover costs and expenses, including
reasonable attonJEpy fees.

When read aether with Section 110
(d). Section-110(a) (3) might be con-
strued as requiring a consumer to resort
to warrantor's complying informal, dis-
pute settlement mechanism before pur-
suing any legal rights or remedies. Bow-
ever, Section lll(b)1 and the Conference
Report* make clear that the consumer
would be free to pursue alternate state or.- 

•Nothtegin thiB title shall- invalidate or 
restrict any right or remedy .of any conaumer- 
under State law or any other Federal law.. 
16 VS.G. l23ii(b) (i). ^ 16 VS.G.

* Of course. If a conaumer chooses -to seek i
redress without utilizing the provltlon» oir
Section' 110, section Ul(li) preserves allr
alternative avenues or redress, .nd utiliza-
tion .-of any Informal dl«put&: .settlement
mechanism would tgen not be', required by
Any- provision of this Act. (Emphasis added)

.Conference Report fto accompany 8. 356],
S. Report Ho. 93-1408, 93rd Cong. 2d Sew.
(1974) (Hereafter cited as B- 1-a-Sr^WW.
Conference Report.) (Kote; » 1-3-3, <060;
and similar designations In this Statement,

''refer to volume &nd page numbers in 'the
Public Record at thix proceeding. The desig-
nation TR (.page number) refers • to the
transcript of the Public' Mearlhg of this
proceeding^ , ' . .

,„, „.„.. » . ̂ .,,»., ̂ .̂-. -^ ̂ .
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^edei'Sf rights or remedies whether or not U
warrantor baa Incorporated a.complying
mechanism Into the terms of his written
warranty. . '

Thus the" proper reading 'of Sections
.110(a)(3) and no^Cd) Is that tb&, con-
sumer would be requited to reseat to
warrantor's complying mechanlsm-,only

m
w
i
m
F

mu*mow.i. o w^wf^s^ ...,.........,,J...̂ w~J i
when pursuing rights or remedies newly ••
created by Section ll0(d), such as fee r
class action under Section 110(d)(3), u
attorney'fees under Section 110 (<D (2). o
or, by reference, any right ore remedy 
newly created by Title I of thfc Act (or •
Rules thereunder) relating to written tor t
implied warranties, service contracts, for m
other obligations. . . ', t

newly created by Title I of thfc Act (or •
Rules thereunder) relating to written tor t
implied warranties, service contracts,) or m
-"— -1-"-"— *

Section 110{e) and the legislative his- w
tory of the Act, Indicate-that" Congress i
envisioned mechanisms as a warrantor's 
opportunity to cure a possible breach of 
wuranty in lieu of other opportunities: 

Section 110(e) states: _ .• 
• No action (other than- ...an action '. . . 
to~vhicb nihiection (a) (3) [an informal (Us- 

s
r

i

^^"swy '̂
obligated under

- -

""""-or » supplier TO comply wo. aw. 
^^^ under 'ntte I or undw • vmm^. n

pute settlement mechanism] applies} (Em-
phasis added] may be. brought under sub-
section (d]s. for failure to comply with any
obligation under any written or Implied war-
ranty or aeryice epntmct, unless the person
obligated under the, warranty or service con-
tract la aBprded'a reasonable opportunity
to cure sucn failure to comply. '

TheF^onference Report states:_ . ^ - ^ l
A consumer might not'bring an'action for . 

failure-of a supplier to comply w^th nia 
obligations under Title I or under a warranty n
^^coa^^^w^MP^ ?fvstth respect to which no informal dispute

settlement mechanise was available unless
the person obligated under the warranty or
service contract bad been afforded a reason-
able opportunity to cure the Drench. (Em-
phasis, added)'
•Thus' an Informal dispute Settlement I- - l- . -'"."^•* THUS an iniormal dispute-setyen^nt 

mechanism incorporated into the terms 
of a written wammty. may operate In 
Ueu of a warrantor's right to -an oppor- 
tumty to cure, and a consumer may pro- 
ceed directly to warrantor's dispute set-
tlement mechanism witaouto affording
warrantor ah 6|»portunity.to.cure under
subsection <e5. (For reasons of fact and'̂ u^^11^ 

.tiS? " tsubsection (e)
.policy, the Rule makes; clear (hat war-
rantors may eneourageC though not re-
quire, consumers 'to seek redress- from a
warrantor directly,' and it appears'* that
most consumers do contact the seller or
warrantor directly.)8 . . »

•Section '110 does hot require warraa^
i

m
8
a

p
C

tors to-establish complying informal
mechanisms for resolution.̂  consumer
warranty disputes. Rather, the leglsla-
tlve-OOlicy, set out m Section 110<a) (I),
ig -̂ .".encourage" warrantors toward
 tftat'ehd. The Section requires only that

-' '*B l-2-3,<d060. Conference Report.
'Section 7&8.2(d). ,
'See R 1-2-3, 2266, IHason and Himes, An

Exploratory Behavioural and Socio-Economtc
Pro/tie of Consumer Action AVout Dissatis- I 
faction with Selected Household Appliances, '.m
7 Journal of Consumer Affairs, (I973);.R 1-
2-3, 3063, Steele, Fraud Dispute and the Con-
sumer—Responding to Consumer Complaints,
123 C. Pa. L. Rev. (1976); JEl 1-2-3. 2186, Di-
amond, Ward and Faber, "Consumer Prob-
lems and Consumerism—An -Analysis of
Calls to a Consumer Hot Line," Marketing
Science Institute, December, 1974.
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 a'warrantor incorporatei an informal
echanism Into the terms •st a written
arranty, ..then the: mecnâ sm, and its

mplemcntatlon,.must comply, with mini-
um requirements to be prescribed by
ederal Trade Commission Rules. •
It should be. noted that the Incorpora- ,.

l̂o11 of a complylng'tafichaiusm Into the
terms of a written warranty ̂  Would not
elieve a warrantor of other obligations
nder this Act, 61-under other provisions •
f lay, to proceed fairly ami expedl-

ttouflly in non-mechanism complaint
handling, or in complaint har»in«Tig •
hrough an informal dispute settlement

echanism not Incorporated into the
erms of a written warranty. In other

handling, or in complaint handling
hrough an informal dispute settlement

echanism not Incorporated into the
—- ~* - —"-•- ———"- -- -"---
ords, dy incorporating .« mechanism

nto a -written warranty, the warrantor
undertakes obligations in- addition 1,0, not
m lieu of, •obligations under existing law.

I I . General Basis lor the. Rule. 'Section -
110 .of the Act Tequlrea that warranty
disputes referred to Informal dispute
settlement mechanisms are to be re- '
olved "fairly and expedltlously." Section

110 (a) (2) requires that the Commission
ule provide for participation by» Inde-

pendent or governmental entities. Sec-
tion, 110 (a) (4) contemplates that tfie
rule will contain requirements to facU--
tate monitoring of M^hai^m^ by the

w. lesianusmng •imormal mechanisms
ecessitates & careful analysis of coats or

Commission and interested persons. The
egislative -scheme of "encoumafng"
warrantors to voluntarily bear the cost
at [establishing 'informal mechanisms
ecessitates & careful anaiysis'of coats or
^^A81nc?UT that mightresult

rom. the Commission rule. Beyond these
general contours,'toe Act and the legis-
lative history, including the Conference
Report • and the Senate" and House • Re-
ports, are largely silent as to the precise
ha?'t£eocoS^d S'̂ f^Sf11*5
w&t the commission mnat iw»snrth»ti,-<. rh» r'n.rntii.ri.M, ™7,«* „»«—«.—
"̂̂ S^^^LS^ '̂

Ued^%t% £^S%g&Uve
and other sources, IncKgthefoUow6

•- —— - - ' - .——-B -— A"""w
ing:. Studies of existing intra-compahy
and third-party complaint, handling
mechanisms; .chartera. audits and re-
^orta^1 current industry-sponsored ih-Mma1 dilsPute settlement mechanisms;interviews wl(h consumer affairs profess
slonalfi, including persons presently en-
gaged in resolving consumer complaints;
analyses of obnsuraer warranty com-
plaints received by,ttie Commission; and
other souftes. Th^hature and general
mplications of-jMese materials for this
rule are presemed briefly below,*'1'.

•R' 1-2-3, twft Conference Report.
' R l-a-3,,416 Sonata Committee on Com-
erce. ReRirfrt on 8. 856. S. Report No. 93-151,

3d, Ist.sess. (1978). {hereinafter referred to
s the Senate Report]
• B yt-S, '•iwn. Bouse Beport'̂ o Accom-

any aB 7817],' H. Report. No..B3-fc -
ong'-.'ad Sess.. (1974) -(hereinafter :

to .as the House Report].
„••' The specISc Rule provisions (InclUdl.ng
odifications) are'predlcated on the cdnclu-

lons or Implications drawn from the statu-
ory language and history, from the extensive
ecord compiled'following publication Of the
roposed Rule, and from .the array of source
aterial cited. The rationale for spednc Rule

rovisions and modlflcatlons la discussed In
he section by section analysis .in part IV, be-
ow. •'-. *
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Extensive discussions of current war-

rantor mechanisms employed to handle
consumer complaints can be found in 'a
1973. Conference Board Report" and a

"1972 report entitled "Initiatives In Cor-
porate Responsibility" prepared :for the
Senate Committee on Commerce;" Both
reports Illustrate the vide variety of
forms' and procedures •of ta-house con-
sumer affairs programs currently spon-,i
aored-by warrantors. These generally re-
flect Inherent differences in products, in
distribution and in warranty service pat-
terns. For example, while'large appli-
ances are traditionally serviced at the
consumer's residence; automobiles are
customarily serviced at dealerships.
Small appliances are often taken to»,a
service canter or returned to the factory
for repair or servicing. Among these,
and. even within-product classesi war-
ranty performance modes may. vary con-
siderably?' While warrantors' may In
some ''Instances authorize 'local dealers
to make repair or replacement^leclsions,
In other Instances warrantors will rely
only on zone or factory personnel to au-
thorize sendee or replacement Occasion-'
ally authority may be divided. Under any
of these systems there may be consider-
able confusion among consumers-as to
where to turn for warranty performance
authorization. Instances have been re-
ported In wtUci? the confusion has ap-
parently befin, exploited by warrantors to
avoid warranty performance altogether."
. The Conference Board Report cited a
number of illustrations in which im-
proved company complaint handling ac-
tually, brought a reduction in the Inci-
dence of consumer complaints. For ex-
ample, within five years after Whirlpool
substantially revamped Its complaint
handling practices, complaints dropped
from nine per thousand products sold, to
only two per thousand—in spite of the
fact that complaint ratios for other ap-
pliance comnanles were rising during this
period." 1

Nonetheless, the Conference Board Re-
port indicated that consumer complaints,
Involving both warranted and unwar-
ranted products, are not always handled
falrly^d expedlttously by warrantors or
retailers. Delays or failure to handle
complaints may be due (b two factors:

"•R 1-3-3, 3066,' The 'Conference Board,
"The Consumer Affairs Department: Organl-
latlon aad Functions," Tbe Conference
Board, Inc. (197 J) (hereinafter referred to aqf
the "Conference Board.Report"), .

" R 1-3-3. 3204. Frank E. Mote, Chairman.
'Consumer Subcommittee, "Initiatives la Cor-
poration Besponslblllty," Committee Print,
Prepared tof the- use of the Senate Commit-,
tee on Commerce, B2d Cong., 3d Seas. (1973 y
(hereinafter referred to as "Initiatives"!.
" B 1-2-3,2084-06. For an example of'.wjde

variation of warranty performance pa1t|pns
•with a single product.- —6 Brin and Ssrtel,
"SuppU^ra-Aun. to Curb Returns Abuse."
Home Furnishings Dally. Monday, March 17.
1976. - - f^

"See, discussion In Part 17, infra. Sec.
703.2<d), Redrew directly from fbe •warrantor
•t6e. -

"Jd.

FEDEXAL IfCIS
RULES AND REGULATIONS

^^^M^^*^ '̂17,^1""' S&Q
wno importance to handling such corn- . foun

num

Indicated (hat some corporations were t0 t°«
unfavorable to ttie idea of initiating such. Dle ef

DHterams " • ' •>. Nian

that Bimnly because a firm has a consumer °—~
•Salr.̂  ^has neceWy launched^ 4^M

plaints.
A recent report prepared for the Sen-

ate Committee on Commerce describing
consumer affairs programs offered'-by
major VS. corporations found that re-
plies to the Committee's questionnaire

programs.1'
The Conference Board" found, some

companies openly hostile to the idea of
instituting consumer' affairs programs
and cited-a number of companies' atti-
tudes toward such programs as "public
relations facelffttng"/ activities rather
than Kofltet attempts to remedy con-
sumer-problems.1* • ' ' •

'•(3) The mere existence of manufacturer
ffimpiar^Jt^h^T^^^^E rn ft^n ̂ fn iqt"T doea not tn
Itself guarantee fair and eafpedltious settle-
ment'of warranty disputes. • - ' • '

The Reportnoted:
(1) t would be an overstatement to assert

effeetlv''«uatomer relations e^ort—the facts
are not alwayKio.lncldent."

The consumer 'affairs professionals
surveyed by the Conference Board agreed
that consumer problems would" result
from the following complaint handling
practices: delay In responding to'com-
plaints, aljtempts to shift the responsi-
bility elsewhere, u^ng form letter re-'
sponses, failure to take corrective action;
to forestall additional complaints,-allen-
atlngvcompany personnel or dealers •by.
promising action to consumers that could
not be performed, an<l fa0ure>to explain
why acomplaint was unjuslpfled." ^

Studies examined by Staff, Interviews;
'with third-party complaint ^ anting of-
ficials, and analysis of consumer corn-'
plaints addressed to the. Commission
during the course of drafting the pro-

sumers from fair and expeditious set-
tlement of warranty disputes."

For example, a study published in the
Winter, 1973 Issue of the Joumfll of Con-
swner Affairs (which attempted to draw
socio-economic profiles of consumers dis"

"B 1-2-3, 2076, Conference Board Report.
"B 1-2-3.2296, "initiatives". , »
" Id. at 2076. ' .
"Id. ,••'
" R 1-2-3, 2963, Steete. Fraud Dispute and

the Consumer—Responding to Consumer
Complaints. 123 U. Pa. L. Rev. (1976); B
1-2-3, 2136, Diamond, Ward and Farber,
"Consumer Problems and Consumerism,
-Analysis of Calls to a Consumer Hot Line",
Marketing Science institute, DectmbT, 1674:
B 1-2-3. 2239. Eendal( and Bun, Warranty
and Complaint policies: An Opportunity for
Marketing Management, 39 Journal of Mar-
keting, BB-43, (1976)1 B 1-2W 2247. C. «:.
»endall and Frederick A. Buss, Unlvenlty of
North Carolina, "Warra-ity Policies »nd Prac-
tto— of Consumer Packaged Oood^Manufac-
turera." (uhdated paper).
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S6^ with household appliances)d respondents reglsterinta large
ber of complaints before receiving

l» •atlttacttm. Beiuons tor the multi-fort ln""4ed. a failure to take the ap-
ce to -the correct outlet .la the channel

"*-"-° ^u^w: mo nuwuiuw tui.
dte^te^u^CT.eu^^com-

factory resolution: ", '
proximately 48 percent complained only
 23 complained twice, and' abnoBt 29
nt maoe three or more expressions of
tisfaction before the matter was received

to •the correct ouriet .la the channel
epair, shoddy workmanship In the -Ini-
epair process, disagreement over whether
en problem "was covered by warranty,
disagreement as to which person In the
ibution channel was responsible for the
air". , ^ '
e Pederal Trade Commission regu-
 recelvear correspondence from con-
ers complaining' of unrewsonable de-
 In.-remedying defects ot^rarrantied
ucts." A numbeBlrf these tetters have
 placed on the public record." While

validity and prevalence of such com-
ts cannot be judged solely on the

s or Commission correspondence, two
ples Illustrate the potential for
t- handling practices to some com-

es. ~--\
 California consumer described thirty.
rate, contacts with a dealer, factory
sentia.ttve and warrantori; AIttiough
ises to remedy the defect were made

 number of' distributional levels, the '
umer alleges that •"' apparent auto
smission .defect has never been cor-
d. The consumer's log of repair at-

pts ends en this note: ^
 conclusion ——_—,-. (nuto com-
) has sold me » new'car.wlth ja warranty
 they wOl not back up or honor.-I don't
; am asking'much. Just a neg^car that
 llfce a neWone . ...«.--—~~~~] . •
ven a -favorable smaD claims court
ment was unable to help one frus- .
d consumer with, a defective bicycle
hased for nearly $150. Although the -

 1-2-3. 2256. Mason and'Bines, Jr. An
oratory Behavwdl and Socio-Economic
ile of-Consumer Action, AooutDlsmtis-
on- with Selected. JiouttlcatarAppHaw:e3.
urnal of-Cansumer Affairs 124 (1973).
l-2-3,1196, According to CXth»rlrieAb-
, FTO Correspondence Section,'the PTC
tved approximitely 2,173 warranty com-
to from ftio period 6/7/74-B/7/7B (See
 Warranty Complaints Tabulation. 6/7/
/a/76). - • " ,
 1-6.
 1-2-3,1216. &etter from (A consumer).

caster, Calif, to the rTC dated 11/28/74.

rantor offered, a lifetime written,
e^oS %nn?rcrac?̂ le £e.

e.,>Thc dealer attributed'the cracks-
oor packaging and-rougn shipping
tices iby the warrantor. A month
, hairline cracks split the, frame
ering the bike unsafe to ride. The
er returned the bike to the supplier ,
Inspection.. Neither the dealer, the'
lier nor the warrantor wquld refund
consumer's Tmrehage price. A months
r the consumer received a favorable
ment in small claims court ordering

t the Jguarantee be honored. Due to.
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lack of jurisdiction the court could not
levy execution on the judgment."

lit. General Conclusions and Implica-
tions for the Rule. The concerns ex-
pressed In the legislative history of the
Act. In studies. Interviews with consumer
affairs professionals, and other sources
referred to In the sections above, and In

.the Record complied since publication
of this proceeding, have Included the
following: frequent lack of clear avenues
of redress; delays; absence of man-
agerial commitment to complaint resolu-
tion; undue burdens placed on consu-
mers, such as use of complicated forms
and procedures; and unfulfilled promises
to resolve complaints. The Commission
has also recognized that despite these
shortcomings, certain existing complaint
handling mechanisms—third party and
Intracompany—have operated to resolve
consumer complaints In a fair and ex-
peditious manner.

The Intent of the Act Is to provide for
fair and expeditious settlement of con-
sumer warranty disputes, through in-
formal mechanisms established volun-
tarily by warrantors. The Commission
has determined that this legislative
scheme Is best Implemented by a care-
ful balancing of consumer and war-
rantor Interests. The Rule Is Intended to
establish a framework for fair and ex-
peditions settlement of warranty dis-
putes at cost levels acceptable to war-
rantors. The Commission's determina-
tion to minimize Mechanism costs stems
from two major concerns: If costs are
too high, warrantors may decline to In-
corporate Mechanisms; In any event
costs will be passed through to con-
sumers In the form of higher product
prices. Moreover, the Rule Is Intended
to avoid disruption of current complaint.
handling mechanisms wherever possible.
Emphasis Is on mechanism self-regula-
tion bolstered by public review of mecha-
nism self-regulation bolstered by public
review of mechanism operations, with
minimal direct Federal Trade Commis-
sion Involvement.

The Rule will permit a wide variation
In form and procedures among comply-
ing mechanisms. In recognition of the
variety among effective complaint han-
dling mechanisms currently In existence.
The Intent Is to avoid creating artificial
or unnecessary procedural burdens so
long as the basic goals of speed, fairness
and Independent participation are met.
Specific requirements of the Rule are In-
tended to ensure the Integrity of Mecha-
nisms, facilitate the monitoring and
enforcement obligations of the Commis-
sion, and encourage consumer review
and participation.

The Rule contains provisions relating
to duties of warrantors, organization of
dispute settlement mechanisms, qualifi-
cations of members, procedures, record-
keeping, audits, and openness of records
and proceedings to the public. A section
by section analysis of the Rule, Including

*'B 1-2-3, 1223, Letter from [a consumer]
to the Honorable Warren Magnuson, Chair-
man,. Senate Commerce Committee dated
11/18/74.

FEDERAL REGIS
modifications based on the Record com-
piled following publication of the pro-
posed Rule, Is presented as part IV of
this Statement of Basis and Purpose.

IV. Section by Section Analysis. SEC-
TION 703.2—DUTIES OF WARRANT-
ORS.

INTRODUCTION

In accordance with Section 110 of the
Act,* the Commission hereby sets forth
minimum rules to be adhered to by war-
rantors Incorporating an informal dis-
pute settlement mechanism Into the
terms of a written warranty.

A detailed discussion of these duties
can be found below. Within the frame-
work of Congressional Intent as ex-
pressed In Title I, Section 110 and legis-
lative history preceding adoption of the
Act as discussed, the Rule prescribes du-
ties of the warrantor to ensure that. If a
warranty complaint arises:

(1) consumers have access to the Mech-
anism;

(2) consumers realize the legal conse-
quences flowing from the decision to utilize
or not utilize the Mechanism; and

(3) the Mechanism Is able to settle war-
ranty disputes fairly and expedltlously.

The rule proscribes warrantors from
Incorporating an informal dispute set-
tlement mechanism ("Mechanism")
that fails to comply with the provisions
of Sections 703 3-703.8 of this Rule. Ad-
ditionally, those warrantors incorporat-
ing a complying Mechanism Into a writ-
ten warranty are required to Include
minimal -Information disclosing the
availability of an Informal dispute set-
tlement mechanism to be placed at
points likely to attract the attention of
consumers experiencing problems with a
warranted product. Under the proposed
Rule, this Information would appear: <1)
on the face of the written warranty; and
(2) In a separate section of materials
accompanying the product. If applicable.
Also, a provision in the proposed Rule
requiring warrantors to provide Infor-
mation regarding the Mechanism to re-
tailers for distribution to consumers has
been revised to allow warrantors greater
flexibility in publicizing the existence of
the Mechanism. Comments which re-
sulted In this change are discussed infra
in this Statement within the Section en-
titled "Consumer Awareness."

In addition to disclosure requirements
fashioned to ensure accessibility for con-
sumers and consumer awareness of legal
consequences flowing from a choice to
use or not to use the Mechanism at the
time warranty complaints occur, the
Rule contains additional warrantor du-
ties to ensure the Mechanism's ability to
handle warranty disputes fairly and ex-
peditiously.

DUTIES OF THE WARRANTOR

(a) The warrantor shall not Incorporate
Into the terms of a written warranty a Mech-
anism that falls to comply with the require-
ments contained In if! 703.3-703 8. This para-
graph shall not prohibit a warrantor from
Incorporating Into the terms of a written
warranty the step-by-step procedure which

-r 15 use. s 2310.

r
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the consumer should take In order to obtain
performance of any obligation under the war-
anty as described In section 102(a)<7) of
the Act and required by Part 701 of this
subchapter.

The Staff Report accompanying Part
703 discussed provision 703.2 (a) In terms
of language contained In' the Act:

Section 110(a)(l) of the Act states
that:

The Commission shall prescribe rulea set-
ting forth minimum requirements for any
informal dispute settlement procedure which
is incorporated into the terms of a written
warranty to which any provision of this title
applies. (Emphasis added.)

Thus any Informal dispute settlement
procedure Incorporated by a warrantor
into the terms of a written warranty Is
required by the Act to comply with mini-
mum requirements prescribed by the
Commission."'

The Staff Report Indicated the inter-
play between Parts 701 and 703:

The last sentence of Section 703.2(a)
makes It clear, however, that the warrantor
may use the warranty'as a place to provide
information to consumers as to what .steps
they must take to obtain warranty relief from
the warrantor. This would Include Informa-
tion as to the steps consumers must take
and the person or department consumers
must contact to obtain performance of war-
ranty obligations. Such a step-by-step pro-
cedure is not considered to be an Informal
dispute settlement procedure, since a dispute
does not arise until the consumer has at-
tempted, and failed, to get warranty per-
formance. Additionally, Section 102(») (7) of
the Act authorizes the Commission to re-
quire warrantors to Include In written war-
ranties this gtep-by-step procedure, and the
Commission has proposed to require It under
proposed Part 701. -•'

The Record does not reflect opposition
to Section 703.3 (a). The Association of
Home Appliance Manufacturers (AHAM)
commended the provision:

We believe this section which prohibits
reference to non-qualifying dispute mech-
anisms Is sound. We commend especially the
clarifying sentence which protects the war-
ranter's privilege to state the procedure a
consumer should take to secure performance
under warranty. However, to be consistent
with our testimony under f 701.3 (h) we urge
the words "step-by-step" be eliminated, be-
cause they Imply more than necessary detail."
Ford Motor Company asked that the sec-
tion be amended to clarify that the sec-
tion applies only to warrantors offering
complying informal dispute settlement
mechanisms.'"

Comments were received asking for
clarification on Inclusion of Information
regarding the existence of the Mech-
anism under Part 701 of the Rules." It
should be noted that under Section 701.2
<a) warrantors may Include Informa-
tion regarding their own Internal pro-
cedures for handling warranty .disputes.

» R 1-2-3, »30. Staff Report.
" I d .
"R 1-4-1, 602. Association of Home Ap-

liance Manufacturers (AHAM).
"•R 1-3-1, 120, Ford.
"See, eg., R 1-3-1, 63, Mohaeco; R 1-t-l,

6, National Association of Furniture Manu-
acturers (NAPM).
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fionn
To prevent consumers from being misled
Into believing a Mechanism Included un-
der this provision complies with the Rule
In Part 703 and must be used by the con-
sumer, In certain Instances, only com-
plying Mechanisms can be Included In
the written warranty.

WARRANTY DISCLOSURE
(b) The warrantor shall disclose clenrly

and conspicuously at least the following In-
formation on the face of tile written
warranty;

Section 703.2 (b) requires warrantors
. to disclose brief Information on the face
of the written warranty regarding the
existence of a Mechanism, the name and
address or name and telephone number
of the Mechanism whereby consumers
may register warranty complaints, a
brief statement regarding the legal con-
sequences .flowing from a consumer's
utilization or non-utilization of the
Mechanism, as well as a reference to
where more detailed Information on the
Mechanism could be found.

The Commission's authority to require
Warrantors to fully and conspicuously
disclose information regarding the avail-
ability of a Mechanism and legal conse-
quences stemming from a consumer's'
utilization or non-utilization of a Mecha-
nism Is found In Title I, Section 102 of
the Act.

The Senate Report on the Act stressed
the Committee's belief that Mechanisms
will only be useful if consumers realize
they exist."1 The Report suggested that
Items specified for disclosure by the Act
were not Intended to be mandatory or
exclusive."

The Staff Report indicated that.
Other proposed Rules stemming tiom the

Act will require other kinds of disclosure
on the face ot the written warrnnty. There-
fore, extensive disclosures within the war-
ranty regarding the mechanisms are neither
necessary nor appropriate. Instead, the pro-
posed Rule requires warrantors to clearly and
conspicuously disclose on the face of the
written warranty brief Items of Intorma-'
tlon concerning the availability of the Mech-
anism and the legal Implications stem-
ming from a consumer's decision to utilize
or fall to utilize the Mechanism. . . . Since
the Mechanism, while offering warrantors
an opportunity to cure, delays consumers
from pursuing legal remedies under Title I
of the Act, the Mechanism necessarily be-
comes an Important basis for the consumer's
decision to purchase a particular product.
Thus brief Information concerning the
Mechanism should be located within tlie
written warranty .1:>

General comments on Section 703.2
(b) varied widely with consumer repre-
sentatives generally favoring even more
extensive warranty disclosures •" and a

SIR 1-2-3, 1183, Senate Committee on
Commerce, Report on S. 358, S. Report No.
93-151. 93 Cong., 1st Scss. (1973) (Herein-
after the Senate Report).

- • I d .
. » R 1-2-3,934, Staff Report.

"See, efl., R 1-fl, 143, New York Office "of
Consumer Affairs (should be disclosed that
usa of Mechanism Is free); TR 1443, Legal
Aid Bureau. Chicago, Illinois; R 1-8, 94, Cook
County State's Attorney Office, Chicago, Illi-
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ois (bold-face should be used In disclo-
ure); R-l-4-1, 382, Major Appllcance
onsumer Action Panel (MACAP) (Informa-
on could he better disclosed In warranty
rocedural guide).

w Industry representatives favoring
odification " or exclusion of disclosures
 avoid lengthening the warranty docu-
ent." However, most comments un-

avorable to the provision simply sug-
ested that the Information could just
s effectively be placed on the reverse
ide of the warranty."

Comments from consumers cited the
eed for information regarding the
echanism on the face of the warranty
 ensure consumer access at the time

f experiencing warranty disputes. The
w industry comments on this provision
iled to persuade the Commission that
ther disclosure modes, as provided in
e Rule, were sufficient In themselves to
lfill one of the Rule's main purposes,
at of ensuring access to the Mechanism

t the time consumers experience war-
nty disputes. Comments on the public
cord indicate that Section 703.2 (b)

trikes a reasonable balance between
onsumer, and warrantor Interests,

(b ) ( l ) a statement of the availability of
e Informal dispute settlement mechanism;
(2) the name and address of the Mecha-

ism, or the name and telephone number of
e Mechanism which consumers mny use
ithout charge;
The Staff Report accompanying pro-'

osed Part 703 Indicated that Sections
03.2(b> (1) and (2) were Included to
nsure that Information as to the avail-
bility of the Mechanism, its location
nd telephone number is available to
onsumers upon consulting a written
arranty at the time of experiencing a
arranty dispute. The Staff Report indi-

ated that:
One of the concerns which led to the adop-

on of the Act was that consumers were not
eing given the Information necessary for
em to enforce their warranty rights. This
 reflected In Senator Magnuson's remarks
 Introducing S. 356, the Senate version of
e warranty legislation, to the Senate."
The Staff Report noted that concern

bout consumers having sufficient Infor-
ation regarding dispute settlement
echanisms is reflected in Section 102

a) r8) of the Act, which states that the
ules of the Commission may require

•i-See, e.g., R 1-4-1, 46, NAPM (clearly and
onspicuously not necessary); R 1-3-1, 195,
tophel, Caldwell and Heggle (type face
ould be too small tor readability); R 1-3-2,

77, Quarles and Brady (danger of micro-
copic type faces); R 1-3-3, 927, Webster,
Ucullen and Chamberlain, for Amana Re-

rigeration, Inc. (danger of unduly compli-
ating warranty).

•" See, e.g., R 1-4-1, 209, National Associa-
ion of Photographic Manufacturers, Inc.
warrantors should Instead provide Informa-
on to requesting consumers); R 1-3-2, 394,
hell Oil; R 1-3-2, 567, Eastman Kodak
ompany.

3T See, e g . R 1-4-1, 81, NRMA (disclosure:
See Reverse Side tor Warranty Informa-
ion" desirable); R 1-3-2, 422, Armstrong
ork; TR 344, Warranty Review Corporation.
»R1-2-3,934
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clusion in the written warranty of In-
rmation regarding the Mechanism and

 recital, if appropriate, that use was
andatory in some instances.'"
The first two disclosures required by

aragraph (b) are Intended to meet this
oncern by providing consumers with In-
rmation needed for redress of warranty
ghts.
General comments, both favorable and

nfavorable, regarding Section 703.2(b)
ave been discussed supra in the intro-
uction to this Section. However, only
ne comment dealt specifically with Sec-
on 703 2(b) (1) and (2). Victoria Spe-
ial, Cook County State's Attorneys Of-
ce, Consumer Fraud Division, Chicago,
oted that consumers would realize the
xistence of the Mechanism if they were
iven the name, address and possibly a
ll-free telephone number disclosed in

old letters within the warranty docu-
ent.'" Thus Section 703.2 (b) (1) and

2) appears to be a reasonable provision
 ensure access to the Mechanism at the
me a consumer consults his or her writ-
n warranty upon experiencing a war-'
nty dispute.

LEGAL CONSEQUENCES

(b) (3) a statement of any requirement
at tlie consumer resort to the Mechanism

efore exercising rights or seeking remedies.
eated by Title I of the Act; together with
e disclosure that If a consumer chooses to
ek rediess by pursuing rights and remedies
ot created by Title I of the Act, resort to the
echanism would not be required by any

rovision of the Act;
As discussed in the Introduction to
is Statement, supra, at Part I, Section
0(a ) (3 ) of the Act provides that tha

onsumer must resort to the Mechanism
efore commencing a civil action (other
an a class action) under Section 110

d i of the Act if;
( A l a warrantor establishes such a proce-

ure,
(B) such procedure, and Its Implementa-

on, meets the requirements of [FTC] rules,
nd

(C) he {.the warrantor) Incorporated In a
ritten warranty a requirement that the

onsumer resort to such procedure before
ursuing any legal remedy under this section
specting such warranty . . .
The third disclosure required by Para-

raph (b) (3) merely Incorporates the
ird requirement under Section 110(a)

3) of the Act into the Rule, as is con-
mplated by Section 102(a) (8) of the
ct, quoted above. It states that Com-
ission rules may require disclosure in
e warranty of any requirement of the
arrantor that the consumer must re-

ort to the Mechanism.
The second clause of Section 703.2 (b)

3) Is designed to ensure that the con-
umer is not deceived Into believing that
rior resort to the Mechanism Is required
 all Instances. As discussed In Part I

f the Introduction to this Statement,
e Act only allows the Mechanism to

elay consumers seeking rights or reme-
ies newly created by Title I of the Act. * [

••id.
*°R 1-8, 94, Cook County States Attorneys

Office, Chicago, Dllnoli.
ER 3 1 , 1 9 7 5



This Rule provision requires that this be
made clear to consumers.

Many comments addressed to 703.2 (b)
(3) treated possible Interpretations of
Section 110 (a) and (d) of the Act. Since
703.2(b) (3) deals merely with the dis-
closure that consumers may be obligated
to use the Mechanism If they Are seek-
ing rights and remedies created by the
Act, a discussion of these comments Is
not appropriate In the section. However,
the Commission's Interpretation of Sec-
tions 110 (a) and (d) of the Act can be
found at Part I of the Introduction to
this statement. Few comments were re-
ceived on the Record regarding the war-
ranty disclosures required by Section
703.2(b) (3) of the proposed Rule.

Industry comments were divided as to
the value of the disclosure. Schwinn
Bicycle Corporation supported the use-
fulness of the provision to warrantors
to disclosing that In certain Instances
use of the Mechanism by consumers
would be mandatory." However, Whirl-
pool urged that disclosure of such Infor-
mation to consumers was unreasonably
burdensome."

Comments from consumers on the
record stressed the Importance of a sim-
ple and clearly worded disclosure to pre-
vent consumers from thinking that they
would be required In all instances to use
a warrantor's Mechanism.**

Two consumer representatives sug-
gested specific language that the Com-
mission might prescribe to convey the
Importance of the Information respecting
mandatory and nonmandatory resort to
the Mechanism by consumers without
unduly confusing them."

Comments from Industry and con-
sumer representatives Indicating concern
over mandatory or optional resort to a
Mechanism by consumers have been dis-
cussed, infra, at "Redress Directly from
the Warrantor." Briefly, Industry repre-
sentatives wished to clarify those In-

»B l-S-3. 840-841. Schwinn Bicycle Cor-
poration (found public policy from war-
rantor'* point of view).

"R 1-3-3, 962. Whirlpool Corporation
(would act as disincentive to warrantors to
Incorporate Mechanisms); See, aZJO, R 1-3-1,
174, McGraw Edison Company (points con-
Burners In direction of courts); B 1-4—1, 604,
AHAM (detailed legal-technical alternatives
will only confuse consumers).
" See, e.g.. R l-a, 62. Center for the Study

of Responsive- Law; R 1-8, 76, Consumer
Affairs Department, City of Detroit, Michigan.

«R 1-fi, 62, Center for the Study of Re-
sponsive Law. The Center suggested the dis-
closure should state:
Presenting your complaint to (mechanism
name) la optional. You can present your
complaint to courts, to government agencies
or to any other group or person, without pre-
senting it to (mechanism name). Or, you can
present . your complaint to (mechanism
name) and also present It to other people
or other courts or agencies, either before or
after (mechanism name) Issues a decision.
However, If you want to sue (name of war-
rantor) In certain kinds of lawsuits, you must
present your complaint to (mechanism
name} first, and wait for It to Issue a deci-
sion.

See dtio: R 1-8, 77, The Consumer Affairs
Department, City of Detroit, Michigan.
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stances In which consumers could be
obligated to first use a Mechanism be-
fore going to court, since this possibility
offered warrantors an Inducement to In-
corporate Mechanisms Into written war-
ranties. On the other hand, consumer
representatives were concerned that war-
rantors could mislead consumers Into
believing Mechanism use was compulsory
In every Instance. Thus, although few
comments were received on Section 703.2
(b)(3), concern reflected In the record
over Interpretation of 110 (a) and (d) of
the Act leads the Commission to believe
that Section 703.2(b) (3) of the Rule Is
both necessary and reasonable. If resort
to the Mechanism by consumers Is of
mutual and material concern to con-
sumers and warrantors, such Information
should be placed in the warranty.

Although two consumer representa-
tives recommended specific language In-
stead of the general disclosure require-
ment contained In the provision, the
Commission finds the general require-
ment adequate. Specific language might
add undesirable bulk to the written war-
ranty. Additionally, "boiler-plate" lan-
guage would not offer warrantors the
flexibility of phrasing the disclosure In a
simpler, more understandable manner
than the disclosures suggested In the
Record.

Thus the Commission expects that
Section 703.2 (b) (3) wffl allow warran-
tors flexibility in phrasing the disclosure
requirement so long as the language em-
ployed Is simple and understandable to
consumers and would not tend to mislead
consumers Into thinking 'that resort to
the Mechanism Is mandatory when con-
sumers are not seeking rights and reme-
dies newly created by Title I of the Act.

{ 703 2 (6) (4) Further Information
A statement. If applicable. Indicating where

further Information on the Mechanism can
be found In materials accompanying the
product, as provided In { 703.2 (c).

Although warrantors, under the above
provision, would be tree to attach the
more detailed Information provided tor
m Section 703.2 (c) to the body of the
written warranty, the Commission be-
lieves it Is appropriate to allow the war-
rantor to Include additional Informa-
tion Important to consumers at another
place, provided the consumer's attention
Is directed to that Information. If the
consumer consults his or her written
warranty at the time a warranty com-
plaint occurs, he or she will receive guid-
ance as to where further Information on
the Mechanism can be found. This will
enable the consumer to weigh the ad-
vantages and disadvantages of utiliza-
tion or non-utilization of the Mechanism.

Studies point to the widespread In-
dustry practice of distributing product
use. and instruction booklets." Under the
final Rule, a warrantor need only Indi-
cate & page number or location within
the booklet or other materials where ad-
ditional Information can be found, pro-
vided that It no use and Instructions
book or other suitable materials accom-

-See: R 1-3-3, 938, Staff Report.
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panied the product, the warrantor would
be required to give the Information spec-
ified In Section 703.2 (c) In the written
warranty.

The Commission has concluded that
Section 703.2 (b) (4) should be Included
as proposed In the final Rule. No com-
ments, favorable or unfavorable, were
received on the record respecting the
above provision.

ADDITIONAL DISClOSTTItES
(c) The warrantor shall Include In the

written warranty or In a separate section of
materials accompanying the product, the
following information:

(1) Either (1) a form addressed to the
Mechanism containing spaces requesting the
Information which the Mechanism may re-
quire for prompt resolution of warranty dis-
putes; or (11) a telephone number of the
Mechanism which consumers may use with-
out charge;

(2) The name and address of the Mech-
anism;

(3) A brief description of Mechanism pro-
cedures;

(4) The time limits adhered to by the
Mechanism; and

(6) The types of Information which the
Mechanism may require for prompt resolu-
tion of warranty disputes.

Provisions of Paragraph (c) of the
final Rule are designed to ensure aware-
ness of and access to the Mechanism at
the time consumers experience difficulty
with the resolution of warranty disputes
and minimize consumer failure to utilize
the Mechanism by simplifying proce-
dures.

Paragraph (c) of the proposed Rule
would provide consumers with one of two
simple ways to register a warranty com-
plaint—filling out a pre-addressed form
or making a free telephone call. War-
rantors could choose the least costly,
most effective option best suited to their
commercial needs and current complaint
handling patterns.

Section 703.2 (c) (3) Is a provision
which was not Included In the proposed
Rule. The provision would require war-
rantors to provide consumers with a brief
description of Mechanism procedures.
The change reflects concerns expressed
by consumer and Industry representa-
tives on the public record and Is dis-
cussed in detail, infra, at S 703.2<c)<3).

(a) Simplified Access and Procedures
Section 703.2(0 (1) and (2). Provisions
of Section 703.2 (c), designed to ensure
consumer access to the Mechanism and
simplify procedures for consumers reg-
istering warranty disputes, are consistent
with Congressional Intent expressed
prior to passage of the Act. The Con-
ference Report states that the purpose
of Informal dispute settlement mechan-
isms Is to, "simplify and expedite the
resolution of warranty disputes"." (Em-
phasis added)

Consroners; affairs professionals Inter-
viewed by Commission staff members
consistently cited the detrimental effect
of complicated and protracted proce-
dures on consumers with warranty and

<"R 1-2-3, 3080, Conference Report (to
accompany S. 360]. 8. Report No. 93-1408.
93rd Cong. 2d Seu. (1974).
ER 31, 1975
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non-warranty related complaints. Com-
plicated forms, numerous levels required
for complaint resolution, even writing a
letter detailing a consumer complaint
can cause some consumers to "drop-out"
of the complaint-handling procedure.*'

A study entitled, "Fraud, Dispute and
the Consumer—Responding to Consumer
Complaints," discussed the complaint
process In terms of a continuum. Less
formal procedures require the expendi-
ture of fewer resources; more formal
procedures, i.e.; small claims court or a
private suit. Involve the expenditure of
greater resources. The author suggested
that at various points during this process,
consumers reach a point where they
"drop-out" of the process because re-
sources expended become too large rela-
tive to the Importance of the dispute to
the consumer.*" The requirement of
either a pre-addressed form or a free
telephone number for consumers to use
in registering warranty complaints is
designed to minimize this drop out.

The form could be as simple as a post-
card. Various complaint handling me-
chanisms currently use postcards to
notify the consumer at various points In
the complaint procedure, to follow-up on
the success or failure of attempts to
remedy complaints and to obtain Infor-
mation from consumers necessary tor
settlement of disputes."

If the consumer is able to provide the
Mechanism, by using the spaces Included
on the form, with that Information
needed by the Mechanism to commence
Investigation of a dispute, the Mechanism
will be able to begin settlement of con-
sumer disputes more quickly and ef-
ficiently. thus minimizing costs that
would accrue from further contacts with
consumers necessary to obtain needed in-
formation.

Mailing a postcard or form is less
burdensome and time consuming than
writing a letter. Spaces for information

"R 1-2-3, 1225, Interview between Fred
Waddell, Director, Consumer Affairs Depart-
ment, American Association of Retired Per-
sons, and Jtll Deal, FTC, May 6,1975; R 1-2-3,
1599, Interview between Donald P. Roths-
child, Director, Consumer Protection Center,
George Washington University Law Center,
and JU1 Deal, FTC, March 21, 1975; R 1-2-3,
1419, Interview between Christopher W.
Wheeler, Center for the Study of Responsive
Law, and JUI Deal, FTC, April 15, 1975,

" R 1-2-3, 2953, Steele, Fraud Dispute and
the Consumer—Responding to Consumer
Complaints, 123 V. Pa. L. Rev. (1975).

" R 1-2-3, 1799, The Direct Mall Marketing
Association, uses postcards to notify con-
sumers that action on their complaints has
been taken. Interview with Ana Crouch Cole,
DMMA, May 2, 1975 R 1-2-3, 1224, The Con-
sumer Assistance Center of the American
Association of Retired Persons utilizes post-
cards to follow-up on complaints. Response
rate Is great. Telephone Interview with Karen
Blumenberg, GAC, AARP, April 6, 1975. R
1-2-3, 2294, Various warrantors utilize post-
cards at different stages of the complaint
handling process. American Motors samples
owner cards returned to gauge consumer
satisfaction; Frank E, Moss, Chairman, Con-
sumer Subcommittee, "Initiatives In Cor-
porate Responsibility," Committee Print,
Prepared for use of the Senate Committee
Commerce, 92d Cong., 2d Sess. (1972)

w
i
c
c
n
i
p
t
w
f
o
s
s
o
p

c
v
s
r
a
p
i
c

t
p
w
p

n
r
n
c

m
d
M
a
M
f
m
a

p
M
g
d
M
C
r
s
R
t
e

d
o
c
p
t
a

a
o
T

A
c
c
b
J
E
c
c

t
t
t

FEDERAL REGIST
RULES AND REGULATIONS

hich the Mechanism may require for
nvestigation leading to settlement of a
onsumer's warranty dispute enable the
onsumer to anticipate the Mechanism's
eeds thereby simplifying and accelerat-
ng the Mechanism's complaint handling
rocess. Of course, nothing contained In
he Rule would prevent the consumer's
riting a letter enclosing additional In-

ormation regarding the dispute in lieu
f the postcard. Burdens on the con-
umer would Involve only the cost of a
tamp and the effort of mailing the card
r form. Thus, drop-out problems cited
reviously could be minimized.
The Commission has determined that

osts Incurred by the warrantor In pro-
iding such Information would be rea-
onable. Since use and Instruction mate-
ials are commonly provided consumers
t the tune of purchase, costs of forms or
ostcards would be one more Item to be

ncluded In such materials. Printing
osts for postcards do not seem great."''
The Rule gives warrantors the option

o Include In lieu of such postcard a tele-
hone number which consumers may use
ithout charge to register warranty com-
laints.
Some companies already use toll-tree

umbers for consumers to register war-
anty complaints. The existence of such
umbers enables consumers to register
omplaints speedily and conveniently.
The ease of using such numbers could
inimize the possibility of consumer
ropout. Such numbers would enable the
echanism to handle complaints fairly

nd expedltiously, since the staff of the
echanism could obtain necessary In-

ormation for the Mechanism to com-
ence settlement of the warranty dispute
t the time of the telephone call.
In spite of the advantages of free tele-

hone numbers In ensuring access to the
echanism and accelerating the Investl-

ational process, they are costly; man-
ating them could unduly burden
echanisms and thereby contravene
ongressional Intent to encourage war-

antors to establish Informal grievance
ettlement mechanisms. Therefore, the
ule provides Mechanisms with an op-

ion—pre-addressed forms—which is
ffective yet not as costly.
Section 703.2 (c)(l) and (2) engen-

ered little comment on the public rec-
rd regarding the need for consumer ac-
ess to the Mechanism and simplified
rocedures for consumer utilization of
he Mechanism upon the occurrence of
 warranty dispute.
The American Arbitration Association

greed that a communication by postcard
r telephone could cut Mechanism costs.""
he Major Appliance Consumer Action

"• R 1-2-3, 1224, Karen Blumenberg, CAC,
ARP, stated that printing costs for similar
ards amounted to $7.00/thousand when ac-
omplished In-house; Telephone Interview
etween Karen Blumenberg, CAC, AARP and
lll Deal, ETC, 4/6/75; R 1-2-3, 1197, The
TC print shop estimates It would cost 2
ents per sheet which would contain 4 post-
ards.

°° TR 1469. American Arbitration Associa-
ion noted that: ... the burden of Investiga-
ion Is kept to a minimum. [S]taff Investiga-
ion may be manageable "
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nel commented against attaching the
 information required by Section
3.2(0 to the written warranty, recom-
nding Instead a "Warranty Procedural
ide" where all Information regarding
 Mechanism would be- placed." The

sociation of Home Appliance Manu-
turers (AHAM) noted that most
mbers of MACAP already directs con-
ers to the group in a manner similar

that required by the Rule/-
wo industry representatives suggested
t the consumer need receive only a
-addressed form which he/she could
il to the Mechanism In order to re-
ve Instructions on how to submit a
mplaint.''3 Armstrong Cork Company
mmented that such an easy and sim-
 procedure might Increase frivolous
ims.- However, the likelihood of pre-
dressed forms and toll-tree telephone
mbers Increasing costs as a result of
reased numbers of frivolous com-
ints appears remote."
ection 703.2 (1) and (2) engendered
 comments on the record and appear
sonable and desirable from the stand-
int of ensuring easy access to the
echanism at the time consumers ex-
rience warranty disputes. The provi-
ns are promulgated as proposed.
Paragraph (c> now requires the war-
tor to make tour other disclosures to

nsumers: First, the name and address
the Mechanism must be. separately

closed. If the warrantor has utilized
 form option, consumers who had uti-
d the form and then experienced a

rther complaint might not know where
address their complaint if they had
splaced their warranty. Even If the
echanism possesses a free telephone
mber, some consumers might wish to
ite a letter Instead of telephoning the
echanism because of the complexity of
 dispute.

Additionally, the warrantor must state
e time limits adhered to by the Mech-
ism. Since the consumer retains the
tion to pursue other rights and reme-
s than those created under Title I of

e Act, the consumer should be able to
igh the advantages of enduring the
lay Incurred In using the mandatory
echanism against the advantages of

" R 1-4-1. 383, MACAP
R 1-4-1, 503, AHAM.
Manual Instructions ask consumers to:
. Check plugs, fuses, Instructions;
. Check your dealer or the repair service

 recommends;
. Notify Mr. w. C. Blank, National Serv-
 Manager, XYZ Corp., CentervUle, Ohio
66 (or call 800-000-0000); •

 See, e.g.. R 1-4-1, 81, NRMA (less expen-
e to use pre-addressed card for consumers'
e In obtaining Mechanism Information);
1-4-1, 46, National Furniture Manufac-
ers Association (pre-addressed card for use
obtaining Mechanism Information).
 R 1-3-2, 422, Armstrong Cork Company
couraging frivolous claims might Increase

sts.)
" For a discussion of the possibility of an
rease In frivolous complaints, see the dis-

ssion accompanying I 703 3 (a) infra. The
tion concludes that benefits resulting from
reased consumer registration of legitimate
rranty disputes outweigh the possibility ot
mall lncrea&e In nonlegitlmate complaint*.



pursuing remedies other than those
created under Title X of the Act. Even
those consumers unconcerned with seek-
ing legal remedies should be Informed of
the time period for resolution by the
Mechanism. Some consumers may possess
defective products which require Imme-
diate repair. For example, a housewife
with a broken dryer and a small baby
may wish to weigh the cost of subscrib-
ing to a diaper service for a month be-
cause of the delay caused toy a mecha-
nism decision against the cost of an Im-
mediate repair call which will remedy the
defect.

The warrantor must also list the types
of Information which the Mechanism
may require for prompt resolution of
warranty disputes. If the consumer has
already mailed the optional form and ex-
periences another warranty complaint,
he or she should be aware of that infor-
mation needed by the Mechanism so that
he or she can Include such Information
at the time of registering his or her
complaint and thus ensure the Mecha-
nism's ability to fairly and expeditlously
settle warranty disputes.

If the consumer Is provided with a
telephone number which he or she may
use without charge, the consumer should
know of the Information which the
Mechanism requires for prompt resolu-
tion of the dispute prior to placing a call
registering a complaint. For example, a
consumer, noting such disclosures, would
be able to determine such Information
as brand, model number, date of pur-
chase and place of purchase thus ex-
pediting calls placed to the Mechanism.
This could result In lower costs Incurred
by the Mechanism from use of such num-
bers and Increased ability to handle dis-
putes fairly and expeditlously.

Provision 703.2 (c) (3) has been added
to require the warrantor to disclose brief
Information regarding Mechanism pro-s' cedures. It has been transferred to Sec-
tion 703.2 (c) primarily in response to
adverse comments received on the rec-
ord regarding § 703.5<b) discussed In de-
tail, infra.

Proposed S 703.5(b) originally required
that:

(b) Upon notification of a dispute, the
Mechanism snail Immediately Inform both
the warrantor and the consumer of receipt
of the dispute, and shall promptly supply
the consumer with a description of the pro-
cedures and time limits adhered to by the
Mechanism.

The Final Rule provision 703.5 (b) now
reads:

(b) Upon notification of a dispute, the
Mechanism shall Immediately Inform both
the warrantor and the consumer of receipt
of the dispute.

Under the final Rule, the burden of the
Mechanism is reduced at the time of re-
ceipt of a dispute, since the Mechanism
can now acknowledge receipt of a dis-
pute, if It wishes, by dispatch of a post-
card. The postcard could refer consum-
ers to Information regarding Mechanism
time limits, procedures and types of In-
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ormation required from consumers
ither In the written warranty or sep-

arate materials accompanying the
roduct.
The provision Is a reasonable attempt

o reduce administrative burdens on the
Mechanism. Reducing such burdens
would act to decrease costs thus posing
an added Incentive to warrantors to In-
orporate Mechanisms. Proposed pro-

visions 703.2(c) (2), <3) and (4) have
been incorporated Into the final Rule
as Section 703.2(0, (2), (4) and (6).

These subparagraphs appear to be a
reasonable means for consumer to gain
easy access to the Mechanism by the
use of simplified procedures. Moreover,
no adverse comment was addressed to
these provisions on the Record. The ad-
dition of provision 703.2(c)(3) will give
consumers additional Information need-
ed at the time of warranty disputes and
will also eliminate a potentially costly
notification step by the Mechanism.

b. Consumer Awareness. Paragraphs
(c^ and (d), providin;; easy access to
the Mechanism and simplified proce-
dures for filing complaints, are designed
to ensure that the consumer will be
aware of the existence of the Mecha-
nism at the time when that Information
is important—at the time a warranty
dispute arises. Paragraph (d) requires
that:

(d) The warrantor shall take steps rea-
sonably calculated to make consumers
aware of the Mechanism's existence at the
time consumers experience warranty dis-
putes.
Both paragraphs reflect concern ex-
pressed in the Senate Report which
stressed that Mechanisms will be useful
only if their existence Is known."

Although under the proposed Rule
brief information regarding the existence
of the Mechanism must be Included on
the face of the written warranty, studies
on consumer complaint registration pat-
terns and Interviews with consumer af-
fairs professionals Indicated that more
information is necessary so that con-
sumers have Information regarding
Mechanism at points where they are
likely to turn when a warranty complaint
surfaces. Providing consumers with prod-
uct use and instruction materials Is a
common Industry practice." The Staff
Report Indicated that a number of con-
sumer affairs professionals have noted
consumer tendencies to avoid reading
use and instruction materials until a
complaint arises.'"' While consumers
might misplace a warranty or fail to con-
sult it at the time of experiencing a prod-
uct malfunction or defect, a larger num-
ber of consumers would be more likely
to consult use and Instructions materials
in an effort to remedy the malfunction
or determine the procedure tor contact-
ing the retailer or warrantor to remedy
malfunctions or defects.

Thus, placing more detailed Informa-
tion regarding the Mechanism at a lo-
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tion where consumers would b« likely
 turn in case of a product malfunction

r defect would serve as a valuable guide •
 consumers on procedures, to follow for.
medying such complaints. Reference
 the location of more fletalled Infor-
ation on the face of the written war-
nty serves to assure consumer access

t the time of complaints. Consumers are
us provided with both brief and more

etailed Information at two points where
ey are likely to turn when a warranty
oblem surfaces.
The Importance of consumer aware-

es of the Mechanism was stressed In
mments received on the record.

hristopher Wheeler, from the Center
r the Study of Responsive Law, testified
 the need for Mechanism visibility and

xpressed doubt that the proposed Rule
rovisions would accomplish this pur-
ose." David Swankin, National Consum-
rs League, stressed the Importance of
onsumer awareness as a way to improve
e general quality of dispute handling.
Few comments were received on the
cord concerning provisions of Para-
raph 703.2 (c) designed to ensure con-
mer access to the Mechanism at the

me warranty disputes occur. Comments
pported placing Information recqulred

y Paragraph (c) In the written war-
nty or In an operations manual as both
asonable and desirable."
The Commission has thus concluded
at provisions of Paragraph (c) de-
gned to ensure consumer awareness of
e Mechanism at the time warranty

isputes arise should be promulgated as
roposed.
More extensive comments were re-

eived on the record concerning proposed
aragraph (d). The provision has been
odified to require a warrantor to take
' " • R 1-6, p. 57, Center tor the Study of
esponsive Law, September 16, 1976. The
enter noted that: Like a tree falling In
e forest. If consumers do not know about
is mechanism, It never exists".
""Sec e.g., TR 225-226, Ouenther Baum."

art, AHAM, who noted that MACAP's
. . . [experience has been that the most
fective method Is the appearance of the
ame and address of the panel In the In-
ruction book. All the previous publicity,
cluding a Johnny Carson Show plug one

ight and many consumer columnists—does
ot have nearly the effect from what I have
bserved from the simple Information In the
struction book." See also, R 1-8, 99, Char-
tte Pownell, Long Beach, California De-

artment of Consumer Affairs noted that:
"A number of our consumers have been
troduced to various arbitration mechan-
ms of Industry (CRICAP, MACAP, Carpet
stitute) through the mediation efforts o(

ur agency. Our experience has been that,
rior to being apprised of such mechanisms
rough our agency, our consumers, at least,

as no knowledge of their existence. . . .
he most logical method of disclosing an
bitration mechanism prior to the sale of
consumer product would be on the prod-

ct packaging and In the operating manual
 the product." See also: R 1-8, 36, National
onsumer Law Center. But. see. R 1~*-1, 604,
HAM (urged delation of that provision of
rmer provision i 703.2(c) (3) providing for

 disclosure of time limits adhered to by the
echanism. AHAM found time limits for
echanism decisions generally undesirable).

 3), 1975
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reasonable steps to make consumers
aware of Its Mechanism. Reasons for the
modification are discussed infra In this
section. The proposed provision would
have required warrantors to provide to
sellers and service centers the more de-
railed Information regarding the Mecha-
nisms required by Paragraph (c). Addi-
tionally, warrantors would have been.
required to take steps reasonably calcu-
lated to ensure that this Information was
provided to consumers requesting such
Information or registering warranty dis-
putes. The provision was originally pro-
posed In response to studies which showed
that most consumers commence regis-
tration of a warranty or non-warranty
complaint by what consumer affairs pro-
fessionals term, "banging on the

 counter" of the warrantor's retailer or
service center." Proposed Paragraph (d)
therefore required more detailed Infor-
mation to be provided at those places
where warrantor's products are sold and
serviced. In order to ensure that retailers
and service centers provided the Infor-
mation to consumers requesting It or
registering a warranty complaint, a re-
quirement that a warrantor was required
to take those reasonable steps calculated
to ensure that such Information would
be distributed to such consumers, was
Included. While It may have been difficult
for a warrantor to police all retailers and
service centers to ensure that such In-
formation was properly distributed, the
warrantor was required to offer Incen-
tives to retailers and service centers that
would maximize the possibility that such
Information would be duly distributed,

Suggestions that warrantors be re-
 "quired to engage In media advertising to
publicize the existence of Mechanisms
were rejected, because substantial costs
Involved might discourage warrantors
from sponsoring Mechanisms, thereby
frustrating Congressional Intent." The
requirements In Paragraphs (c) and (d)
were designed to work together to reach
most consumers at the time when they
most needed access to the Mechanism
without placing an unreasonable finan-
cial burden on the Mechanism.

While the provisions of Paragraph (c)
evoked little criticism on the record. Par-
agraph (d) was criticized by warrantors
and consumer representatives alike. War-
rantors criticized the provision as both
unnecessary and unenforceable."

The National Retail Merchants Asso-
ciation (NRMA). found the provision to
be unnecessary. Retailers would provide

*1 See, B l-2-S, 2256, Mason and Himea, An
Exploratory Behavioural and Socio-Eooriomio
Profile of consumer Action About Dissatis-
faction with Selected Household Appliances,
7 Journal of Consumer Affairs (1973). R 1-
2-3, 2863, Steele, Fraud Dispute and the Con-
sumer—Responding to Consumer Com-
plaints. 133 U. Pa. L. Rev. (1975). B 1-2-3,
218S, Diamond, Ward and Faber, Consumer
Problems and Consumerism—An Analysis of
Colts to a Consumer Hot Line, Marketing
Science Institute, December, 1B71.

«• R 1-a-a. 950, Stiff Report.
'• See, e.p., R 1-2-1, 81 (unfair to retailers);

B 1-4-1, 47 (lack of warrantor control over
retailers).

i
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this Information to consumers In the In-
terest of future goodwill whether or not
the warrantor required retailers to give
out such Information."

In contrast, consumer representatives
commented that the provision was not
stringent enough to fulfill its purpose of
making consumers aware of the Mecha-
nism's existence at the tune warranty
disputes occur." A number of consumer
representatives suggested that stickers
should be attached to the product Itself
as a way of Informing consumers about
the Mechanism's existence at the time
of warranty disputes."

One group noted that signs should be
posted at retailers and service centers as
an additional way to Inform consumers
of the availability of the Information."
provisions for not requiring warrantors
Other groups criticized the proposed
to engage In media advertising—a
method they felt sure would result In
consumer awareness of the Mechanism's
existence."

~R 1-4-1, 82. See, also, R-l-3-3, 816. The
Chicago Better Business Bureau commented
that: 703.2(d) Is . . . "very broad and unen-
forceable. It Is our considered belief that this
should be left to Belt-regulatory efforts and
the Federal Trade Commission, where Indi-
cated. Responsible and capable warrantors
will view their settlement procedures as a
marketing factor and we will all benefit from
this approach." But, see. TR 102-103, Dean
Determan, Vice President, Council ot Better
Business Bureaus, who commented on the
desirability, from CBBB'a point of view, of
placing the burden to provide such Informa-
tion on the retailer. However, Determan
noted the Impossibility of enforcing the pro-
vision.

But, see also. TR 170, Ray Afflerbach, Na-
tional Association of Kitchen Dealers who
commented that Section 703.2 (c) and (d)
were sufficient to ensure consumer awareness.

w See, e.g., R 1-6, 55, Center for the Study
of Responsive Law, September 16, 1975; R-l,
165, Wisconsin Governor's Council tor Con-
sumer Affairs; TR 149, Shelby County Legal
Services.

But see. TR 125, MACAP, who emphatically
supported the proposed provision. The panel
chairman commented that: "We contend
that there ought to be some responsibility
from the manufacturer to the dealer and
the servlcer and that the manufacturer ought
to provide the people to whom he sells and
the people to whom has gives the authority
to deal as an authorized dealer."

R 1-8, 158, Connecticut Citizen's Research
Group agreed with MACAP: "Particular stress
should be put on the responsibility of large
discount centers to make Information con-
cerning warranties and dispute mechanisms
readily available."

"See, e.g., TR 151-152, Shelby County Le-
gal Services (cheaper tor warrantors to pro-
vide sticKers than providing the required In-
formation to retailers); R 1-8, 57-58, Center
for the Study to Responsive Law, suggested
that If the product were too small tor a
sticker, the FTC could grant an exception.
But, see, R 1-6, 159, Brian Sullivan comment-
ng for Connecticut Citizen Research Group,
found stickers to be unnecessary at this time.
(Warrantors will voluntarily take steps to
make Mechanism known).

"R 1-6, 58. Center for the Study of Re-
sponsive Law.

"•See, e.g., R 1-8, 147, Joseph P. Thomas,
Executive Director, Wisconsin Governor's
Council for Consumer Affairs felt media ad-
vertising would create Increased awareness of
the entire warranty system.
ISTER, VOl. 40, NO. 251—WEDNESDAY, DECEMBER
Christopher Wheeler, Center for the
Study of Responsive Law, offered the
most detailed explanation tor the neces- ,
sity of media advertising." Wheeler
stressed that advertising would be the
only certain way to ensure Mechanism
visibility.70 He recommended that war-
rantors be required to engage in media'
advertising at a cost of at least 1 per-
cent of gross sales'" since companies
routinely spend up to 25 percent of their
gross sales In product advertising."
Wheeler found the proposed require-
ments too general to be enforced."

Responding to warrantor and consum-
er criticism, the Commission has revised
proposed provision 703.2(d) to require
warrantors to take steps reasonably cal-
culated to ensure consumer awareness of
the Mechanism at the time warranty dis-
putes occur. The change Is designed to
balance concerns expressed by Industry
and consumer representatives on the
public record. First, it offers warrantors
flexibility lacking In the proposed pro-
vision. The Commission Is aware of gen-
eral testimony on the public record re-
garding differing warrantor distribution
and marketing methods. Some warran-
tors retain direct control over dealers or
service centers by means of franchise
agreements. This arrangement lends It-
self easily to provision of Mechanism In-
formation to retailers since the warran-
tor may require retailers to provide this
Information by Including the require-
ment as a part of a dealer/warrantor
agreement. Varying methods of warran-
tor control over product distribution and
marketing fall between complete control
over retailers and none at all. The oppo-
site end of the spectrum Is reflected by
warrantors selling only to jobbers. Here,
the warrantor effectively maintains no
control over the final distribution of his
product. Thus, proposed provision 703.2
(d) may have been possible for some
warrantors to enforce but impossible for
others and would not ensure maximum
consumer awareness.

Warrantors with complete control over
product distribution and marketing may
wish to provide Information to retailers
for distribution to consumers; In con-
trast, a warrantor selling only to Jobbers
may wish to engage In media advertising
to publicize the Mechanism's existence.
From a public relations standpoint,

"R 1-6, B8-57, Center for the Study of
Responsive Law.

"/<!., Center for the Study of Responsive
Law stated: "Experience with MACAP la
some cities has shown that single broadcast
descriptions of MACAP produce sudden and
direct dispute referrals In large numbers.
The Maryland State Home Improvement
Commission discovered that media publicity
of their existence and their action against a
particular business led to a huge Influx of
omplaints against that business."
" Id. at 57.
" Id. CSBL, Wheeler gave the Center's rea-

soning: ". . . If companies can routinely
pend up to 25% of the gross sales In ad-

vertising the merits of their products, they
can afford to spend I percent telling the con-
sumer wh&t to do should something go
wrong with their product."
" Id. at 56.

 31, 1975



IS
some warrantors may want tq^publlcize
a Mechanism more than others. While
some warrantors may elect to engage in
widespread media advertising; others,
because of budgetary considerations, may
wish to utilize alternate avenues to create
awareness. Salesmen may wish to pro-
vide point of sale material by means of
posters "or signs. Some warrantors may
wish to use product stickers. Others may
wish to publicize a Mechanism by partic-
ipating in T.V. "talk" shows or providing
materials for use by consumer column-
ists.

The new provision effectively deals
with consumer representatives' criticism
that provision of Mechanism materials
to retailers would not sufficiently ensure
consumer awareness. Many different ave-
nues can now be utilized to ensure the
level of awareness desired by these repre-
sentatives. Criticism that the provision
is unenforceable Is addressed by a new
provision under § 703.7(b) (1) which re-
quires an impartial auditor to evaluate
annually warrantors' efforts to make
consumers aware of the Mechanism's ex-
istence. Warrantors Incorporating a
Mechanism will realize that to comply
with the Rule they must publicize the
Mechanism's existence and will be ac-
countable annually tor such efforts. Au-
dit reports Indicating a lack of reason-
able efforts by the warrantor would pro-
vide the Commission with a means to en-
force compliance with the Rule.

Thus, by offering warrantors flexible
means of complying with provision
703.2 (d) and permitting warrantors to
engage in a variety of means to publicize
the Mechanism's existence, the Commis-
sion has concluded that provision
703.2 (d) creates a reasonable balance
between warrantor and consumer" in-
terests. Objections to the unenforceabll-
Ity of the provision have been dealt with
by the addition of an audit provision
which will provide the Commission with
Information as to compliance or non-
compliance. See, § 703.7(b)(l), infra.
Warrantors will be able to balance cost
and public relations considerations while
adhering to a general requirement that
will result In consumer awareness of the
Mechanism.

REDRESS AVAILABLE DIRECTLY FROM THE
WARRANTOR

Nothing contained In paragraphs (b), (c)
or <d) of this section shall limit the war-
rantor's option to encourage consumers to
seek redress directly from the warrantor as
long as the warrantor doea not expressly re-
quire consumers to seek redress directly from
the warrantor. The warrantor shall proceed
fairly and expedltlously to attempt to resolve
all disputes submitted directly to the war-
rantor.

This provision has been modified to
preserve a warrantor's option to encour-
age consumers to seek redress directly
from the warrantor so long as he/she
does not expressly require consumers to
seek redress directly from the warrantor.
The provision retains optional direct
access to the Mechanism for consumers
at any time during, prior to or after a
warrantor's handling of the complaint.

The original provision read:

FEDERAL REG
RULES AND REGULATIONS

Nothing contained In paragraphs (b) (c)
or (d) of this section shall limit the war-
rantor's option to encourage consumers to
seek redress directly from the warrantor; but
the warrantor shall clearly and conspicuously
disclose that access to the Mechanism Is
available without restriction at a consumers
option. The warrantor shall proceed fairly
and • expedltlously to attempt to resolve all
disputes submitted directly to the warrantor.

The Staff Report noted the reasoning
of the original provision:

Some warrantors may wish to minimize
Mechanism costs by promptly handling dis-
putes at the retail or corporate level to avoid
referrals to the Mechanism. The proposed
provision Is not Intended to • discourage nor
burden current legitimate attempts of war-
rantors to settle disputed complaints.

Some warrantors have Internal complaint
handling processes which require consumers
to go through various levels during the
course of settlement. For example, automo-
bile warrantors sometimes ask consumers to
go first to a dealer, then to a factory or re-
gional representative, and then resort to the
home office of the warrantor. It Is possible
that some number of consumers may. elect
to use a warrantor's process only to discover
that the process Involves shuttling back and
forth between different corporate levels. An
example of this Is contained In a letter from
a consumer to the ETC which describes
thirty separate unsuccessful attempts to
remedy a warranted auto transmission de-
fect. The Proposed Rule requires the dis-
closure to the consumer that access to the
Mechanism Is available at any time at a con-
sumer's option.

In order to prevent some consumers from
electing In good faith to undergo a warran-
tor dispute settlement process which delays
and frustrates rather than expedites dibpiite
settlement, the proposed Rule Included a
general requirement that warrantor com-
plaint handling mechanisms operate fairly
and expedltlously. As Indicated earlier this
did not set a new standard, but merely In-
corporates the existing standard under Sec-
tion 5(a) of the FTC Act."

The above provision engendered exten-
sive favorable and unfavorable comment
on the public record. In response to such
comments, discussed infra in this Sec-
tion, the Commission has eliminated the
provision requiring warrantors to clearly
and conspicuously disclose that direct ac-
cess to the Mechanism is always avail-
able at the consumer's option. However,
the Commission has added a provision
that would prohibit a warrantor from ex-
pressly providing that a consumer seek
redress directly from a warrantor before
proceeding to the Mechanism.

It should be noted that the reasoning
behind the provision remains unchanged.
The provision has been modified In light
of the Act's purpose to encourage war-
rantors to adopt Mechanisms so that con-
sumer warranty disputes can be settled
fairly and expedltlously. Comments from
Industry representatives discussed below
strongly Indicated that warrantor Inter-
pretations of the proposed provision
would dissuade warrantors from Incor-
porating Mechanisms. Consumers would
have experienced no benefits from a rule
that created no Mechanisms for the set-
tlement of warranty disputes. However,
our original concerns over the possibility
of consumer frastration and drop-out

'R 1-2-3, Staff Report
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rom internal warrantor complaint han-
ling procedures are reflected by the
aintenance of the provision allowing,

onsumers direct access to the Mecha-
ism at any stage of the complaint pro-
edure.

<a) Industry Comment Regarding Di-
ect Access. Industry representatives
tressed that adoption of the proposed
rovision would discourage warrantors
rom Incorporating Mechanisms.1"

Many warrantors cited their present
nternal complaint handling procedures
ith pride." Comments were received In-
icating that direct consumer access
ould result In atrophy of present war-

antor complaint handling procedures
nd destroy desirable buyer-seller rela-
ionships." A number of industry repre-
entatives requested that consumer use
f Internal complaint handling proce-
ures be required before contact of the
echanism." Some warrantors and con-

umer representatives noted the desir-
bility of encouraging direct buyer/seller
ontact." A number of comments Indi-
ated that consumers already resort to
he retailer/warrantor and would con-
inue to do so in spite of the proposed
ule provision." One comment noted

'^ See, e.g., TR 79, Dean Determan, Council "
f-Better Business; R 1-3-1, 247, J C. Penney
 Co.; TR 1245, Walker Manufacturing Co ;
R 1752, General Electric; TR 2057, Singer
ewing Machine; TR 1210, Whirlpool Cor-
oration; TR 609, Southern Furniture Manu-
acturers Association.
v See, e.g, TR 1772, General Electric; TR

246, Walker Manufacturing Co.; TR 2474,
oolworth Company; TR 121B, Whirlpool

orporation; TR 2058, Singer Sewing Machine
orporation; R 1-3-2, 687, Bullock's, North-

rn California.
"See, e.g., R 1-3-2, 687, Bullock's, North-

rn California; R 1-3-3, 815, Chicago. Better
usiness Bureau
"See, e.g., R 1-3-3, 422, Armstrong Cork'

o.; R 1-3-2, 433, Detrles and Fiske, Chicago.
llinois; TR 610, Southern Furniture Manu-
acturer's Association; R 1-3-3, 962, Whirl-
ool Corporation; R 1-3-1, 247, J. C Penney
 Co.
'" See, e.g., TR 1408, Schwinn Bicycle Cor-

oration; TR 80-81, Council of Better Busi-
ess Bureaus; TR 126, MACAP; TR 1314,
ndianapolis, Indiana Better Business Bu-
eau; R 1-6, 87, National Consumers League,
R 2056-2057, Singer Sewing Machine; R
-3-1, 254, Olant Foods Corporation; TR
151, Kit Manufacturing Company; TR 82,
ouncil of Better Business Bureaus; TR 2107.
range County, California, Office of Con-

umer Affairs; TR 2041, Herschel Elkins, Dep-
ty Attorney General, State of California;
R 2137, "Consumer Newsletter".
"° See, e.g . TR 2098, Legal Aid Foundation,

ong Beach, California; TR 843-844, Profes-
or Donald P. Rothschild, "Consumer Help",
eorge Washington University, Washington,
 C.; TR 1478, American Arbitration Associa-

ion; R 1-4-1, 621. MACAP (Indicated that
ut of 192 complaints received by MACAP
uring the week of September 22, 1975, 110
ere referred to manufacturers. However, the
omment did not Indicate which consumers
ubmitting complaints had already con-
acted the retailer); TR 96, Council of Better
usiness Bureaus (Vice President Determan

ndicated that 50% of those contacting the
BB, had already contacted the business);
R 2429, John Pound, San Francisco Con-
umer Action, testified that around 10 to W,;
f consumers contacting his group had failed
o contact the retailer/seller.

 3 1 , 1975



60200
that ailch contacts are In the best In-
terest of warrantors, retailers and sellers
since the strongest Impetus for redress of
disputes stems from the good-will of both
warrantors and retailers.'1 Consumer
representatives noted that- some con-
sumers may navfe valid reasons for not
contacting a retailer or warrantor upon
experiencing a dispute."

A common reason cited by consumer
representatives fearing an express re-
quirement Ifaat consumers resort first to
in-house procedures was that consumers
might be shuttled back and forth be-
tween. different corporate levels." Com-

"TR, 1647, Professor Lawrence Feldman,
University of lUlnols, Chicago.

"See, ef; TR 38, Cathleen O'Rellly, Con-
sumer Federation of America, commented
that •ome consumers may have had par-
ticularly frustrating prior experiences with a
warrantor or seller and do not wish to repeat
a meaningless process; TR 644, Professor Don-
ald P. Rothschild, "Consumer Help", George
Washington University, Washington, DC.,
commented that some consumers may be
hostile or embarrassed. Rothschild noted that
some consumers are naturally hostile after
discovering th-at a warrantled product Is de-
fective. Some consumers are unable to ad-
vocate their dispute. Rothschild gave senior
citizens as an example of those easily
frustrated and discouraged by attempts to
remedy disputes through Internal warrantor
procedures; See. aho, TR 1804, Consumer
Fraud Division. Cook County State Attorney
General's Office, Chicago. Illinois.
" R l-f, 70, Center tor the Study of Respon-

sive Law, Christopher Wheeler noted that
"run-arounds" by warrantors may not be a
result of conscious policy, stating that:

"It is fundamental to understand that a
perceived "run-around" Is not always the
result of conscious policy. Rather In a generic
sense. It Is the result of the franchiser-fran-
chisee or manufacturer-dealer relationships
which have come to dominate our market
structure. Inherent In these relationships la
the Issue pt accountability. Where the buck
finally stops becomes a central, dominating
question. Thus with even the best of com-
plaint-handling Intentions, nellers on occa-
sion must send the consumer elsewhere In
the corporate structure to get a decision on
his claim." -

TR 696, -Cleveland Citizens Action Group;
TR 937, Board of Freeholders of New Jersey;
R 1-4-1, 505, AHAM (consumers would not
undergo shuttling If they contacted MACAP).
See, also. The record reflects comments from
consumer representatives and consumers
noting the. occurrence of the shuttling
process;

R 1-8,101, Long Beach Department of Con-
sumer Affairs (consumer with a detectlvo
dryer whose vain attempts to remedy the de-
tect lasted over a year); TR 1805-1815, Ron-
ald Rodrlguez, a consumer who testified
regarding lengthy attempts to remedy auto
tire detects; TR 1910-11, Governor's Con-
sumer Advocate's Office, State of Illinois.
(auto dealer withholding warranty service
from an uninformed Spanish speaking con-
sumer); TR 1313-1326, John Czameckl, a
consumer commented that his attempts o"er
a six month period at various corporate levels
to remedy a water leak In a new Plymouth
Duster had been unsuccessful; R 1-5, 185-86,
Joseph R. Holzum, a consumer who testified
regarding viln attempts to correct detects In
4 electric stoves over 5 years; R 1-6, 237. Ray
Lindsey, Guadalajara. Mexico, a consumer
who recounted unsuccessful efforts with his
Ford dealer and factory representatives to
correct front grill nnd window problems.
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ents Indicated that consumers, frus-
ated and discouraged by this shuttling
ocess, sometimes drop their complaints,
us leaving some disputes unsolved."
(c) Alternatives Available Without

equiring Consumers To Directly Con-
ct A Warrantor/Retailer. Some com-
ents suggested that alternative means
ere available to balance the desire of
arrantors to utilize internal complaint
ndling procedures thus minimizing
sts and still guard against consumers
opping out of the complaint handling
ocess."
Two comments suggested that the
ommission promulgate rules tor war-
ntor internal complaint-handling pro-
dures." Other comments Indicated that
e proposed provision did not bar war-
ntors from encouraging consumers to

se internal complaint handling proce-
ures before resorting to the Mechanism,
oting that contacting the warrantor/
ller is a natural tendency of consum-
rs." Consumer representatives com-
81 See, e.g., R 1-6, 71, Christopher Wheeler,
enter for the Study of Responsive Law,
oted that: ". . . consumers will drop out In
pid numbers as they find they are forced
 proceed through one corporate layer after

nother. It the "run-around" Is an Inherent
tructural by-product of our present corpo-
te structure, public policy should not ex-

cerbate It. Public policy should bypass It";
 1-8, 165, Governor's Council for Consumer
ffairs, State of Wisconsin which noted that:

Gi anted, many consumers are very per-
istent, but our experience has been that It
oes not take many obstacles to discourage
he consumer In pursuing a complaint . . .
ome drop the complaints If they face the
rospect of a long. Involved dispute settle-
ent procedure; others contact a govern-
ent or Independent consumer agency to In-
rvene on their behalf, others do nothing;"
r 852-853, Professor Donald P. Rothschild.
eorge Washington University, Washington,
.C., "Consumer Help" who commented that

ven with extensive follow-up procedures,
% of the 3800 consumers who complained
 the Center In the past year dropped out
ith disputes unresolved. Rothschild noted

hat this was & very low figure. Rothschild
oted that elderly persons are especially prone
o dropping a complaint; R 1-4, 621, MACAP
The panel followed up on 107 referrals they
ad made to manufacturers In June, 1975.
nly thirty-nine consumers responded to the
anel's request for Information regarding
he disposition of their complaint. Of those
esponding, 8% or 3 out of the 39, had made
o attempts to contact the warrantor). See,
lso: TR 96, Council of Better Business Bu-
eaus (Consumers can become discouraged It
hey contact the wrong person).

w See, e g., TR 1303, Indianapolis, Indiana,
etter Business Bureau Director Ray Dear-

ng suggested that the warrantor should no-
ify Its customer In writing stating the reason
or the rejection. That same written notifica-
ion could advise the customer that he can
ppeal tlie decision and set forth the steps
ecessary to Initiate such appeal.
"See, eg., R 1-6, 91, National Consumers

eague; TR 112, Council of Better Business
ureaus.
But, see, TR 243-244, Center for the Study

f Responsive Law, (supported the provision
nd disfavored the Commission's creation of
 tiered system).
" See, e p., TR 843-844. Professor Donald P.
othschild, "Consumer Help", George Wash-

ngton University, Washington. D.O. (n« a
ractical matter, consumer'! will nlways have
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ed that It the Mechanism received
laints from consumers who had not

contacted a retailer or a warrantor,
ng in the proposed Rule would pre-
the Mechanism from referring such
laints to the warrantor for resolu-
 By keeping track of complaints

red to a warrantor, the Mechanism
 thus minimize consumer drop-

 Administrative costs, including staff
and recordkeeping, result from

toring such complaints.
wever, such costs could be balanced
st the desirability of minimizing
mer drop-out.""

CONCLUSION

response to comments received on
public record regarding provision
 (d) requiring the warrantor to
ly and conspicuously disclose that
t access to the Mechanism is always
sumer option, the Commission has

fied the provision. Warrantors need
disclose clearly and conspicuously
direct access Is optional but may not
ssly require consumers to resort to
nal complaint handling procedures,
ctions by warrantors that the pro-
 disclosure would destroy present
laint handling procedures, over-

en the Mechanism, and result In
d costs to warrantors and consum-
ave been met by omitting the neces-
for warrantors to clearly and con-

e In-bouse procedures); TR 34, Con-
r Federation of America suggested what
nsidered to be a non-threatening dis-
re method to be used It In-bouse pro-
es were optional:
he law requires us to Inform you of your
 and the mechanism which will attempt
laint mechanism described above In
raph such and such. We respect the
 and the mechanism which will attempt
ttle the dispute within 40 days. However,

ay choose to first contact our own com-
t department which has settled 85 per-
of all complaints to the satisfaction ot
ustomer within seven days at no expense
e customer. We encourage you to con-
us first because we want to satisfy you
e fairest and fastest way possible."
, also, R 1-6, 51-52, Center for the Study
sponsive Law
ee, eg., TR 855, Professor Donald P.
schild, "Consumer Help", George Wash-
n University, Washington, D.O. (this
dure would aid fair and expeditious
ution of disputes); TR 706, Cleveland
ens Action Council, "... the warrantor is
to encourage them to go through their
In-house procedure . . . [I]t probably
 money...."
ee, eg., TR 851, Professor Donald P.
schild, "Consumer Help", George Wash-
n University, Washington, D.C. (the
ersity's "Consumer Help" program fol-
 this procedure); TR 132, MACAP Panel
ber, John Rose testified that although
Panel does not follow up on the com-
t, the consumer Is placed on the proper
.
ee, eg., R 1-4-1, 622, Comment of
AP (10% savings In operating time by
racking complaints); TR 853, Professor
ld Rothschild, "Consumer Help", George

hington University, Washington, D.C.
ow-up procedures Initially created R cost
en on the "Consumer Help" program but
roblem soon disappeared); TR 9B. Coun-

f Better Business Bureaus (costs would
lncrc!i"e by a significant amount).
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splcuously disclose the direct access op-
tion. As a result of the modification, war-

•rantore will thus be encouraged to In-
corporate Mechanisms as well as present-
ta-house complaint handling procedures.
With the establishment of these Mecha-
nisms, consumers will be able to have
warranty disputes settled fairly and ex-
pedltlously.

However, the Commission's Initial pro-
vision allowing consumers direct access
to the Mechanism has been retained In
the final Rule. Strong consumer support
tor this provision can be found In the
Record. Consumers may resort to the
Mechanism at any time, thus minimizing
the possibility that some consumers may
be shuttled back and forth within a cor-
porate structure and drop out with un-
resolved complaints. Possibilities of in-
creased complaints over-burdening the
Mechanism and increasing costs are
minimized by the Mechanism's ability to
refer complaints to warrantors for set-
tlement while working within time con-
straints Imposed by the Rule. Thus added
protection to consumers against dis-
'couragement and drop-out has been pro-
vided. Moreover, warrantors are required
to handle disputes fairly and expedl-
tiously.

Thus, the Commlssio:t has concluded
that the modification of the Rule Is rea-
sonable and necessary to ensure the bal-
ance of warrantor and consumer inter-
ests envisioned by Co-'cress In the Act.
The provision as promulgated maximally
encourages warrantors to Incorporate
Mechanisms while utilizing present in-
house complaint handling procedures
but ensures that consumers do not drop
out of a prolonged and complicated com-
plaint handling procedure that would
fall to settle warran'y disputes fairly
and expedltiously.

DISPUTES SUBMITTED DIRECII-Y TO THE
WARRANTOR

<e) Whenever a dispute Is submitted di-
rectly to the warrantor, the warrantor shall,
within a reasonable time, decide whether,
ai.d -io what extent. It will satisfy the con-
sumer, and Inform the consumer of Its de-
cision. In Its notification to the consumer
of Its decision, the ••varrantor shall Include
the Information required In 5 703.2 (b) and
<c).

Section 703.2 (e) deals with the war-
rantor's obligation to make a decision
regarding a warranty dispute submitted
directly to the warrantor within a rea-
sonable time and notify the consumer
of this decision. At the same time, the
warrantor would provide Information
regarding the Mechanism required by
Section 703.2 (b) and (c). The provision
promulgated differs from the proposed
version. The change reflects comment
received on the record regarding the
proposed provision's potential burden-
someness. As a result, the Commission
has adopted an alternative frequently
proposed on the record. The alternative
provision reduces a warrantor's bur-
dens to forward unresolved disputes to
the Mechanism. However, the new pro-
vision ensures that consumers will re-
ceive notice of a warrantor's decision

KDERAL REGI
RULES AND REGULATIONS 

and necessary Information allowing
them to easily and quickly register their
complaints with the Mechanism.

Section 703.2 <e) originally provided
that:

(e) Whenever the warrantor determines
that a dispute submitted directly to It can-
not be resolved to the consumer's satisfac-
tion, the warrantor shall Immediately re-
fer the dispute to the Mechanism, together
with any Information which the Mechanism
may require tor prompt resolution of
warranty disputes.

The Staff Report's reasoning for the
original provision requiring warrantors
to forward unresolved complaints to the
Mechanism was that since the Mecha-
nism served as the warrantor's oppor-
tunity to cure, he should be obliged to
forward unresolved disputes to the Mech-
anism. Materials received from war-
rantors regarding such disputes could
be used by the Mechanism to resolve
these disputes within a shorter time,
thus reducing the Mechanism's Inves-
tigatory burden." The provision en-
gendered little consumer comment.
MACAP favored the provision as a state-
ment of good intent by the warrantor."
Industry comments on the provision
were generally unfavorable." One indus-
try comment suggested that the provision
is burdensome since warrantors have no
clear way of determining whether con-
sumers are satisfied." The provision
could thus discourage warrantors from
Incorporating Mechanisms." It was
noted that frivolous claims sometimes
arise and the necessity of forwarding
such complaints could Increase costs to
the Mechanism and warrantors."

The alternative frequently suggested
and adopted in the final Rule was that
the warrantor should Instead be obliged
to notify the consumer of his decision
In writing and provide Information re-
garding Mechanism operations." The
most persuasive testimony on the desir-
ability of this alternative was given by
Gerald Afcsen of the American Arbitra-
tion Association (AAA). Aksen cited to
the AAA's experience with New York
State's No-Fault Insurance Program.
The program's uniform denial of claim
form Is sent to consumers upon the in-
surance company's decision to deny a
claim. Upon receipt of the company's
written refusal, the consumer fills out
the simple form and mails it to the AAA

" R 1-2-3, 954.
"R 1-4-1, 385, MACAP; But, see, R 1-6,

143, New York City Office of Consumer Af-
fairs (opposed the original provision for
forwarding the dispute without first obtain-
ing th" consumer's consent).

»But see, R 1-3-1, 290,-Union Carbide
Corporation (suggested that the phrase
"Immediately forward" be changed to
"promptly forward").

"R 1-4-1, 606, AHAM; R 1-t-l, 48, NAPM.
" R 1-3-1, 63-64, Mohasco.
-TR 1302, Indianapolis, Indiana Better

Business Bureau; R 1-4-1, 86, MEMA; TR
84-66, Council of Better Business Bureaus.

"TR 1302, Indianapolis, Indiana Better
Business Bureau; R 1-3-3, 186, Chicago, Illi-
nois Better Business Bureau; TR 85-86,
Council of Bettor Business Bureaus.
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-commence arbitration proceeding*."
sen suggested the written denial of a'
rranty dispute would provide, the
chanism with a firm basis to begin
estigatory work on the dispute."
hile reducing burdens on the

chanism and warrantor which might
courage establishment of Mecha-
ms, the modified provision provides
nsumers with notice of the warrantor's
cision respecting a dispute and Infor-
tion regarding the Mechanism. More-

er, written denial of a dispute will give
e Mechanism a starting point from
ich to begin investigation.

ABDmONAL WARRANTOR DTTOBS •
(t) The warrantor shall: (1) respond fully.
d promptly to reasonable requests by the
chanism tor Information relating to dis-
tes;
Paragraph (f) ensures a warrantor's
od faith cooperation with the Mech-
ism he has elected to serve as his op-
rtunity to cure. Since the Act speci-
s that the Mechanism shall settle
rranty disputes fairly and expedl-
usly, the warrantor must assist the
echanism In any reasonable ways that
uld help the Mechanism comply with
e Rules. With the exception minor
anges In language In 703.2 (t), the pro-
ion has been adopted as proposed.

As proposed, paragraph 703.2 (f) (1)
vided that the warrantor respond
ly and promptly to requests by the
chanism for information. In the

urse of investigating and settling war-
ty disputes, the Mechanism might re-

ire additional Information from the
rrantor on various facets of the dis-
te. Under the proposed Rule, the
chanism would have only 40 days from
eipt of the dispute to decide the dis-
te. It a warrantor were to refuse to
vide information necessary for the

echanism's decision, the Mechanism
uld be delayed in settling a dispute and
reby fail to comply with the proposed
le. Thus, good faith by the warrantor
plies full and complete cooperation to
uests made by the Mechanism for the

rpose of settling warranty disputes.
inor changes have been effected In the
rding of the section In response to

mments received on the record. The
rd "reasonable" has been added to re-
ests made by the Mechanisms to war-.
tors for Information. Moreover, such
uests must be related to disputes. The

dition of these terms was suggested by
mments stating that the provision in
 original form might be burdensome
d discourage some warrantors from es-
lishing Mechanisms,'" The Commis-
n has concluded that changes In the
guage of Section 703.2 (f) (1) are rea-
able. The section now provides that
 warrantor respond to reasonable re-

ests by the Mechanism for Information
ating to the dispute.

"TR 1482-1485, American Arbitration As-
iation.
Id at 1485
°R 1-4-1, 48, NATM; R 1-4-1, 82, NRMA
1-3-1, 290, Union Carbide Corporation;
t, see, R 1-4-1, 606, AHAM, (section un-
essary) .
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' • <f) (3) upon notification of wf decision of
the Mechanism that would reqpire action on
Or part of the warrantor Immediately notify
th» Mechanism -vheUier. and to what extant,
warrantor will abide by the decision;

This provlslon^bas* been promulgated
as proposed: The @taff-Report on the pro-
vision Indicated that:

Failure of the warrantor immediately to
notify .the Hecbanism whether and to what
extent-It will abide by,the Mechanism's de-
cision would again show a lack of good faith
by the warrantor In. the Mechanism \t has
electeu as Jua right to cure. Under the pro-
posed tRulOi -the warrantor will 'have known
of thejexistence of the dispute and have had

' more tpan a month to consider Its actions re-
garding & Mechanism decision. Under the pro-

 posed yule. the .Mechanism baa 40 days to
decide the dispute, obtain a decision from a
warran-fbr as to whether the warrantor will
•bide bf the decision, and notify* the con-
sumer dp. bis decision. Were the warrantor
to delay notification of the Mechanism of his
decision, Ithe Mechanism, operating as war-
rantor's, light, to cure. would fall to comply
with tht<iproposed Bule.

Failure %0 notify the consumer of the war-
rantor's upended actions would further delay
consumers'- worn seeking legal remedies
created unaer\Tltle I of the Act since pas-

 eage of the 40 days ende warrantor's right to.
cure. Sipce the consumer has made a deci-
sion or been required to. torebear suit In
order to' afford the warrantor a right to cure,
further delays from the Mechanism because
of warrantor failure to reply would be un.'
reasonable."1 ' '
^^The provision engendered few com-
'ments on the public record."' The provi-
sion appears necessary to ensure the
Mechanism's ability to .comply with the
Rule. Moreover, thfe Commission has con-
cluded that since warrantors have elected
to Incorporate Mechanisms, It Is reason'-
able to require warrantors to aid the
compllancp of their duly-Incorporated
Mechanisms by Immediate notification'as
to a warrantor's decision to^ccept or re-
ject a Mechanism decision.

(t)(3) perform any obligations it; 'has
agreed to. i ;'

Paragraph (t) (3) of the Rule Is/ pro-
mulgated as proposed. .The provision
would require warrantors to perform any
obligations agreed to. The warrantor Is
not bound to abide by the decisions of

"the Mechanism even though he^Aias In-
corporated the Mechanism Into the terms
oft the written warranty. .

The rationale for the provision was in-
dipated m the Staff Report: / •
.. White the warrantor may -decide not to

• abide by some of the decisions/of Its duly
incorporated Mechanism, upon tts notifica-
tion. by the Mechanism and agreement to per-
form, fairness requires that t^e warrantor
bo bound -to perform such agreed-to obllga-
tlona./ /

At/the time of notlncatloiy. the warrantor
war -tree to decide to abide/or not to abide
by the decision of the Mechanism. The Mech-
aniAm, compelled by the/Rulo to decide a
warranty dispute within aO days, must have

~

'
/

1 
' R-1-2-3, 9S6-967. Staff Report.

'•"See, e.g., B 1-4-1,/48. N^FM (-Ithmedl-
'a.t.ely" unnecessarily/harsh); JB 1-3-1, 390
Union Carbide ("pl-omptly" not "Immedi-
ately"); B 1-4-1, 6W. AHAM <provl-tlon un-
nece-wiry). /

HDIRAI REGI
RULES AND REGULATIONS
i Iready-notified the consumer of the war-
i antor's decision to perform. Thu», assured
1 y the Mechanism that the warrantor would
I ertonn, the consumer would have delayed
licking legal redrees created under Title I
c f the Act. Failure of the warrantor to per-
t >rm agreed-to obligations would mean that
irarranty disputes were not. In fact, settled

uriy and expedltlously by the warrantor'*
tochanism, would delay consumer* from

« wkmg legal remedies available after the 40
c ays had passed, and-would show lack of good
f kith on the part of the warrantor."*

Only two comments were received on
t tie propopal. Virginia Knauer, Office of
'onsumer Affairs, HEW,' asked that the
'ommlsslon require a warrantor to state
i title warranty to what extent he/she
igreed to abide by Mechanism dcct-
ions,"*
\The Commission promulgates Section
'03^2(f) (3) as proposed and has deter-

tailBed from the Record that the provi-
sion requiring warrantors to perform
[obligations Incurred as a result of Incor-
porating a Mechanism is reasonable.

' GOOD'TAITH REQUIBEinSllT
> (g) iThe warrantor shall act In good faith
,1-a determining whether, and to what extent,
 it 'will .abide by a Mechanism decision.

Paragraph 703.2 (g) Imposes a general
good faith requirement on warrantors
with-'regard to determinations to abide
6y Mechanism decisions. It has been pro-
mulgated as proposed. The rationale .tor
the provision was Indicated In the Staff
Report."

Warrantors can choose whether or not to
Incorporate a. Mechanism Into the terms of
a written warranty as^netr opportunity to
cure. Additionally, they may chooee one of a
number of different types of Mechanisms
which sulit their particular commercial needs
and complaint handling patterns. Warran-
tor's incdrporatlon of a particular Mech-
anism Inc Icates that be. In good faith, con-
sidered hat the particular Mechanism
chosen wotuld fairly and expedltlously settled
warranty disputes Involving his firm. Thus,
since the ^warrantor has made a conscious
choice to Incorporate a particular Mechanism
into the terms of. his written warranty, h»
should actlin good faltb toward such a Mechr
antem andl agree to abide by a substantial
number of its decisions.

WhQe-the consumer is delayed from seek-
ing legal remedies created under Title I of the.
Act because! of mandatory utplzatlon of the
Mechanism, I the warrantor has bad the op-
portunity to decide both whether or not
to Incorporate a Mechanism and to choose
among'S variety of Mechanisms.

A warrantor's failure to act In good -faith
toward his cncwan Mechanism would bar the
Mechanism from-~EeWtng warranty disputes
fairly and expedltlously ,Jknd serve -only to
delay and frustrate consumers from seeking
legal remedies'̂  thus contravening the basic
purpose of tbeiAct."1'

•"1 R l-2-a, 9 •7-958, ataff Report
"-TR 16. Virginia Enauer, Office of Con-

sumer Affairs, : fflW. Bur,, ue. B 1-4-1-. 506,
AHAM (provlsK a unnecessary). "

i^R 1-2-3. 918-959, A number of existing
third-party con plaint Uandling mechanisms
cite a high rate of compliance by warrantors.
AUTOCAP states that no auto dealer has ever
refused to abide by the panel's decision.
MACAP contend^, nearly 86% of decisions are
compiled with Ay warrantors. FICAP states
that manufacturers generally go along with
thdr dccl-tons 1 «
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Comments received on'the record re-'
arding the provision were mixed. In-'
ustry representatives Indicated resist-
nce to imposing a (good faith require-
ent on warrantors butaot consumers.""
wo Industry representatives Indicated
hat the requirements' was superfluous,1"
nd noted that good faltb would always
epend or'; the goodwill of the warran-
or."' Two comments indicated that the
rovision as proposed seeed Incorrectly

to Imply that decisions of-the Mechanism
ere binding on the warrantor.1*' -One
omment suggested that the Rule include
 prima facie "good faith" defense for
arrantors In PTC or possible court

actions."*
Consumer representatives commented

hat the provision as written was too
eneral to permit effective enforcement.1"
ne. comment suggested that in deter-
ining damages, a court be allowed to

consider the fact that the warrantor bad
failed to abide by a decision he/she had
agreed to." One consumer representative
uggested that a warrantor be obliged to
bide by 85%-of all decisions made by

the Mechanism."' However, apother con-
umer representative noted that consum-

ers may submit groundless complaints.11'
Comments received on the record re-

garding Section 703.2 (g) have led the
Commission to conclude that the provi-
ion fairly balances consumer and war-

rantor interests and to therefore promul-
gated as proposed.. Since .the warrantor
has Incorporated a Mechanism which de-
lays consumers from seeking available
egal remedies, it should be obliged to
abide to good falfh by decisions made by
ts incorporated Mechanism. However, a

general "good faith" requirement rather -
than a percentage figure allows the war-
rantor not to comply with an occasional
invalid decision. The decision to refrain
from setting a percentage requirement .
connotes a reluctance to establish a fig-
ure that. might encourage a minimum-
standard. Valid disputes might be re-
ected by some warrantors as exceeding
the number required by . percentage
igures. Some warrantors haay wish to*

commit themselves to abiding by 100%
of Mechanism decisions. ThQ Rule does
ot preclude this desirable possibility.

Moreover, no workable alternative^ were
uggested on the record that would meet

consumer criticisms regarding generality
yet ensure that a percentage figure
would not become a fixed minimum.

Consumer Interests are preserved by
the "good faith" requirement of acqul-

'"•See, e.g., •B. lr-3-2, 379, Alcan Building
Products; R 1-4-1. 98-97, MEMA. .

""See, e.g., •B, 1-4-1, 83, MRMA; R 1-4-1,
49. NAPM.

"•« See, e.g., TR 648. NBMA. -'..
'«• Sec, e.g., B 1-3-1, 63, Mobasco; B 1-3-1,

578, Quarles & Brady, Milwaukee, Wisconsin.
-"•TR 353, Warranty Review Corporation.111 See,'~e.(f., TB 2525, San Francisco Bar

Committee on Consumer Rights: R 1-JL 63,
Center for the Btmly'of Responsive Law\

'" See. e.g., TR 2526, San' Francisco Wit
ommittee on Consumer Rights. \
"' R 1-6, 53, Center for the Study of Be\

ponstve Law. " ''--^-^^
111 TR 2432, San Francisco Consumer Actlon\

10% of.the inquiries submitted to SFCA A
are groundless).

 31, 197:5



escence to decisions by warrantors. As
previously discussed, supra, at 77, con-
sumer criticisms as to enforceabllity were
not persuasive. Using audit reports to
gauge compliance, the Commission will
be able to proceed against warrantors
not acting In "good faith" by employing
the same methods used In dealing with
FTC Act Section 5(a) actions.

COMPLIANCE WITH OTHER MECHANISM
REQUIREMENTS

(h) The warrantor shall comply with any
reasonable requirements Imposed by the
Mechanism to fairly and expedltiously resolve
warranty disputes. ' '

Paragraph (h) Is a general require-
ment designed to enable the Mechanism
to require warrantors to comply with any
requirements imposed In the Interest of
fair and expeditious resolution of war-
ranty disputes. Because of comments
received on (he record, the word "reason-
able" has been added to those require-
ments which may be Imposed by the
Mechanism on warrantors. The provision
was Included to permit Mechanisms to
provide for the particular needs that will
arise with their establishment. Thus, the
requirement provides for the possibility
of miscellaneous housekeeping require-
ments or other needs of various Mecha-
nisms. Few comments were received on
the provision. One comment criticized
the provision's openendedness and felt
It might discourage warrantor establish-
ment of Mechanisms since the Mecha-
nism was Implicitly tree to Impose any
requirements on the warrantor.'" To
prevent the possibility o( Mechanisms
Imposing unreasonable requirements on
warrantors, the provision has been modi-
fied to require warrantors to comply with
reasonable requirements of the Mecha-
nism.

MINIMUM REQUIREMENTS OF THE
MECHANISM

Minimum requirements for Informal
dispute settlement Mechanisms are set
out In Sections 703.3-703.8. A warrantor
Is prohibited by Section 703.2<a) from
Incorporating a Mechanism Into the
terms of a written -warranty which does
not comply with these requirements.'

The Staff Report states:
Sections 703.3-703.8 are designed to per-

mit any form of Mechanism that can settle
disputes fairly and expedltlously. General
performance requirements are used whenever
possible; detailed procedural and other re-
quirements are only specified when neces-
sary either to ensure fair and expeditious
settlement at disputes or to allow the Com-
mission to fulfill enforcement responsi-
bilities."'
Much comment was directed to the gen-
eral approach taken by the Commission
as well as to specific provisions.

---..See, e.g., TR 16, Virginia Knauer, Office
or^Consumer Affairs, HEW; R 1-3-1, 290,
Union Carbide Corporation; R 1-4-1. 49.
NAPM; See also. R 1-4-1, 96, NEMA (sugges-
tion that the Mechanism be free to Impose
additional requirements on consumers). But
see, R 1-4-1, B06, AHAM (opposed, the re-
quirement aa superfluous),"«»i-a-3,eei. -' -
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RULES AND PECULATIONS 

Comments were generally directed to
e Issue of whether the proposed Rule
uck the appropriate balance between
eneral performance requirements" and
etailed procedural and other require-
ents." One consumer group strongly
jected to many of the performance re-
irements.™ Several other groups sup-
rted the balance of these require-
ents."*
On the other hand many warrantors
d Industry groups protested that the
nimum requirements of the Mech-
ism were far too complex and costly."'
 response to this criticism the Commis-
n has made revisions in many of the

ovisions to eliminate burdens not es-
ntial to fair and expeditious settlement
disputes.

A few Industry groups suggested that
ore flexibility should be built into the
le by means of a Commission certifi-
tion procedure which would be an
ternative to the requirements of Sec-
ns 703.3 through 703.8."° These com-
ents were unpersuaslve. Maintaining
equired certification procedure tor any
oup desiring to be named as a Mecha-
m complying with Part 703 would be
great burden on the Commission. It
uld also place an unnecessary burden
 prospective Mechanisms, since they
uld no doubt be required to make

rmal submissions of relevant proce-
ral and other documents to the Com-

ission. The Commission's role Is to set
t the minimum requirements for those
terested In offering S110 Mechanisms,
ich it has done In Part 703. The Com-

ission, through Its staff, has In the past
ovided guidance for those bound by its
les, and it will continue to do so in the
ture.
One final general suggestion was of-
red by the National Consumers League,
ich advocated that some of the spe-
ic provisions should be waived by the
mmission If necessary to allow a gov-

nment agency to set up a complying
echanism."1 Since the government

™ R 1-e, 4B-50. The Center for the Study
Responsive Law In Its prepared testimony
ted:

"One of the basic shortcomings of the pro-
sed Rules Is their generality. In section
er section general goals have "been sub-
tuted for clearly worded minimum stand-
s. While such goals are thought to have

e ostensible benefit of encouraging flexi-
ity. they will have the unintended effect
creating confusion, misunderstanding and
imately frustration Tor those who must

spond to the rules as well as tor those who
ust enforce them. Minimum standards,
refore, are needed to establish at least a

seline for performance."
""TR 2226, Long Beach Department of
nsumer Affairs; TR 242, San Francisco
nsumer Action.

™R 1-3-1, 73, Guren, Merrltt. Sogg &
hen; R 1-3-1, 289, Union Carbide; R 1-3-1,

2, Zenith; R 1-3-1, 720, Massey-Ferguson;
1-3-1, 854, General Electric; R 1-3-1, 961,
3-64, Whirlpool; R 1-4-1, 31-32, GAMA;
l-t-1, 79, NRMA; R 1-4-1, 189, EIA/CEG;
1-4-1, 683, American Apparel Manufactur-
s Association.
"•TR 87, CBBB; R 1-4-1, 356-57, NAHB.
"tR 1-fl, 89-90, National Consumers
ague.
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cies which expressed a willingness
e named as Mechanisms felt they
d easily comply with all of the re-
ements,*" a waiver provision is not
uded In the Rule.
 MECHANISM ORGANIZATION. FtTNDING

AND STATOTNO

) The Mechanism shall be funded and
petently stiffed at a level sufficient to
re fair and expeditious resolution of
isputes, and shall not charge consumers
tee tor use of the Mechanism.
his paragraph requires that the
hanism must have sufficient staff
 funds to perform all the functions
ired by other sections of the Rule
in the prescribed time limits. The
 must be competent to gather the
rmation necessary for a fair decision
ach dispute. Competence Includes
ing what information is necessary

ach dispute and being able to get
 information without placing undue
ens on the consumer. Some Mech-
ms would require larger budgets
 a different staff composition than
rs. For example, a Mechanism that
ely engaged in mediation might cost

e per dispute than a Mechanism that
ted Itself to gathering facts and
ding disputes. The higher costs of
first Mechanism would be due not
 to the greater number of staff hours
sted in each dispute but also to the
 to hire staff persons who were
ified to perform the mediation func-
 fairly.
nly p few comments were directed to
first portion of this paragraph.
AP and AHAM (a MACAP sponsor)

 praised the provision as written.
AP felt that it "would give us more

rage with the sponsors In requesting
s as the need arises."™ AHAM
ght the rule was "admirable in its
ng forth goals in such a way as to
 leeway In achieving the goals."™

bjections were received from NRMA
NAFM that It would be impossible

etermine beforehand the amount of
s necessary to ensure fair and ex-
tious resolution of disputes, so this
ision should be modified by a phrase
 as "reasonably calculated"." The
ision as written would require war-
ors to Initially fund the Mechanism
 level estimated to be sufficient. It
peared at some later date that this
unt was Inadequate, the warrantors
ld have to Increase the funding. As
AP argued. Mechanisms need a

se such as this to use for leverage
n requesting additional funds neces-
 to their operation from warran-
"" The weakening language sug- •
d by NAFM and NRMA would

tly reduce this leverage and might
 the Mechanism's ability to handle

ases fairly and expedltlously. There-
, the Rule was- not changed.

R 2187-2188. Orange County Office of
umer Affairs; TR 2225-2226, Long Beach
. of Consumer Affairs.
 1-t-l, 887. • '

R 1-4-1, 507.
R 1-4-1, 49; R 1-4-1, 83. •
B1-4-1.387. . - • .
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The last clause of this paragraph pro-
hibits the Mechanism from charging
consumers any fee to use the Mechanism.
This provision Is not expressly required
by the Apt. although Section 110 speaks
of Congressional policy. to encourage

•warrantors to establish informal dispute
settlement procedures, which Implies
that the funding of these procedures
should be on the warrantor. The Confer-
ence Report "' Is silent on this point. The
sole reference to this subject In the legis-
lative history is found m the House Re-
port,"" which is relevant to Interpreta/
yon of Section 110 of the Act, because

''the conferees adopted the House version
' of Section 110. The-House Report states:
"The rules prescribed by the PTC with
respect to such informal dispute settle-
ment procedures must also prohibit sad-
dling; the consumer with any costs which
would discourage use of the proce-
dure.""" This Indicates a legislattvff In-
tent to prohibit placing burdens on the
consumer which would cause the con-
sumer to either drop out of the proce-
dure .or not enter tfae'wocedure ffi^all.

The Rule does permit placing some
costs on consumers'. The burden'ls on the
consumer to initially notify the Mech-
anism of the dispute, and tfae consumer
must, under Section 703.5 (c) provide the
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Information needed by the Mechapfem to w
fairly resolve the dispute. Additionally, t
under Section 703.5(0 the consumer t
must bear the cost of developing and sub-, o

A
c
s
a

mitting any rebuttal evidence. This
might include the cosjt of consulting ex-
perts, taking photographs, getting state-
ments from .witnesses, and copying doc'
uments. Also, ft the consumer wants cop- w
ies of any Mechanism records relating to f
the dispute, under Section 703.8(d) <2), 
the consumer may be required to bear the 'd
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the consumer mayl
cost.

Except tor the cost of notifying the
Mechanism and" the cost of •complying
with reasonable requests for necessary
Information, all of the costs which the
Rule allows to be placed on the consumer
are voluntary costs, in that if the con-
sumer- decides not to bear them, the
Mechanism will still render a decision.
For example, although lack of rebuttal
evidence may affect the decision, ft wfll
not effect the Mechanlain'a.duty to render i c
a decision. Also. the Mechanism will ren--. ••

s-'der a decision whether or not the. con- _
 sumer elects to pay for a cepy of the file.

This cost may discourage the consumer
fysm pursuing other avenues of redress,
but it Will not affect the consumer's use
of the-Mechanism.

The Rule allows some voluntary costs
wnile minimizing involuntary costs, be-
cause Involuntary costs are ones that

3
O
1
i

8
woulch»use consumers to either not uti- , 
lize the MechanismTor-to drop out before ' s
(<ompleUon of the procedure^rtafluritary ̂
——————•— . . ' ;• -k G

'-•' B 1-2-3. 1036; Conference Report to ac- T
company's. 88fl, 8. Vtsp. SfTvS-lWB. 93rd B
Cong:. 2d Bess. (1974). 3

n»R 1-3-3, 1077, House Committee on In- B
terstate and Foreign Commerce, Report-to C
accompany H.B. 7917. Bit. Bep. No. 93-1107, 
l)3d Cohg., ad Bess. .(1974). • 
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i costs to which the language
ouae Report, quoted above. Is

osts are)
f the H
irected^
AB the Stair Report noted, existing in-

ormal' dispute settlement mechanisms
uchlft MACAP, EICAP, AUTOCAP, and
BB/do not charge fees to consumers,

/It is the general consensus of these
IPS that charging tees would discour-
consumer use of Mechanisms."" -

y
f
t
b
t

sNumerous comments -were directed to " clftilBA nn fMs Thwv row fatrl'o t

^^^^J^^ ̂
m
a

qually split between those who favored
llowing fees .and those who opposed It,
ith warrantors taking the former posi-

ion and ̂ consumers the latter.
Many warrantors felt that the Mech-

nism should be allowed to charge a fee
f $25 or'less," which the Mechanism
ould- have discretion to refund.'" The
ajor purpose of the fee would appar-

ntly be to discourage consumers from
ringtag frivolous complaints to the
echanlsBX"* This Idea was supported by

nly one consumer witness,"' who also 
elt that charging a, fee might discourage 
ome frivolousS.complalnts. , T 

On the other hand, other consuirfcr . 
itnesses supported the idea of no fee ttf,-' 

onsumers."" Some asserted that a tee 
ould deter consumer use of the Mech'. 
nism,"'and gome further felt thafca fee 
ould be unfair since'the warrantor has 

he ability to force the consumer to use 
he Mechanism before pursuing certain- 
ther remedies.1*' Finally, the American 
rbitration Association which- currently 

harges tees for Its arbitration services, 
tated that in view of the fact that Mech- 
nism decisions would not be binding, it .
ould be unfair to charge consumers a \t

ee."1 . 
In summary, warrantorg favor a fee to 

iscourage frivolous complaints and par- 
sily to defray the cost of the Mecha-

ism, Consumer representatives oppose a
ee because It would discourage many
omplaints, non-trivotoua as well as friv-
lous. The Commission agrees that a fee
ould reduce the cumber of. frivolous
omplaints, but also agrees with CBBB
hich stated: "Well. our view on this
hole-issue is that while you may end up
ith a few frivolous complaints by not
harging, by and large you would dis-
ourage more complainants from coming
in with the kind of disputes we handle if
'_______
"• B 1-2-3, 984.
"' B 1-3-1, IBS, Lear Slegler: B 1-3-3. 937-

8. Amana; TB 03-04, NAHB; TR 831-832,
uren. Merrttt, Sogg & Cohen; TR 108$-
984. Market Electrical Products.
"• B 1-3-3, 185; St 1-4-3, 378, Alcan Build-

ng Products; TB 63-84; TB 1983.
"•B l-4-li_aa4-a8, NAHB; TB 64-65; TB

31: TB 14BO-14»1. AAA.
u; TB aaaa-36, .Long Beach Dept. of con-

umer Affairs. " ^^
 y^^'G^a^K 'BeseSS: •

roup; B 1-8, 148, WIs. Governor's Council
or Consumer AffalA: TB 870-873, Donald P.
othachlld; TB 1480-1483, AAA; TB 3081-

082,' 3103, Legal Aid Foundation of Long
each: TB 2271. Calif. Citizens Action
ouncil. • ,
"B 1-fl, 19; TR 871-872; TB 2102

• "B 1-ff, 19; TR 2081-2083.
I-*TB i4ao-i483.
ou did charge." "• This, coupled with (he
acts that the warrantor can compel the

consumer to use the Mechanism and
hat Mechanism decisions are not legally
inding, mandttes that no fee be charged •
o the consumer, i^.v •

• INDEPENDENCE OF THE MECHANISM
(b) The warrantor aad .the sponsor of the

Mechanism (if other "''than the warrantor)
biU- take &U step* necessary to ensure that.„., „..„„.„„,_ ,_-. ,+, _—»„._ .-.. -»„,be Mechanism, and •lt» members .and staff,
^^^^^^^

embers and the performanoe of the staff
re not influenced by either the warrantor

or the sponsor. Necessaryjitepe BhkU Include,
at a Tnlnlmnin, -committing funds In advance,
basing personnel declslons| solely -on merit,
and not assigning conflicting warrantor 6r
sponsor duties to Mechanism staff persons.

This paragraph states the general re-
quirement that' the Mechanism must be
organized so as to avoid the possibility
that the decisions of the members or the
actions of the staff. (e^o.; Information
gathering, mediation) could be controlled
or influenced by the warrantor 'or
sponsor.

Two industry groups criticized the gen-
eral approach taken-by the flrat sentence
of this paragraph. Both the National As-
soclatlon of furniture Manufacturers
(NAEM) and NBMA suggested, deleting
this provision argumg^that it was un-
necessary."* This is the only portion of
the Rule dealing with staff performance.
Since competence of staff Is critical to
the fair and expeditious handling of dis-
putes, this provision remains unchanged.
 Several comments requested clartfica-
lon as to whether certain entities such
as warrantor subsidiaries,"1 trade asso-
clations,"' and law firms *" could act as.
Mechanisms. As the Staff Report Indl-Mechanisms. As the Staff Report Indi-
cated, the Rule Is not intended to specify
the structure of the Mechanism. It states:
"[Section 703.3(b)] la stated'as a per-,
formance requirement so as not to ex-
clude some forms of Mechanisms that
might be capable of fairly and cxpedl-
ttously settling disputes."1** It further
provides; "Two basic types of mecha-
nisms are envisioned by the Act and^by
this Rule—mechanisms established by
individual warrantors, and mechanisms'
established by groups 'of .warraJJtors." •',"
These two sentences make tt. dear that
the form of a Mechanism is unimportant.
It can be totally supported by one wftf-
rantor (e.g.. & subsidiary of the warran-
tor), it'can be supported, by a group of
warrantors ley., a trade aasoclaUonî oi
It can be an Independent organization
that .contracts with one or* more war- .
ranters to handle disputes (e.g.. a law
firm). The Important point is whether
the Mechanism satisfies the performance
requirement of "sufficiently insulated".-'
^———— ' • .
•'TB' nra-106.

 B 1-4-1, 60; R 1-4-1.83.
l TB 349. Warranty Bertew Corp.
"»^-3-3. ll0«. Kit Manufacturing: R i-

, ws. Specialty Equipment Manufacturer*
n'', !>
"R-l-3-1.61. North American Phllllps.
*Bl-a-3,9<»5. *

Rl-a-3.90B,
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Of course a Mechanism that is supportea-'-
y a single warrantor will have to take 
pecial -precautions to ensure sufficient 
nsulation. ^ 

•me second sentence of Baragraph (b) 
ists several steps which musf'be-^aken 
o Insulate the Mechanism. The proposed-^
ule mentioned these steps but aid-not 

equire them. No criticism was directed 
t .these steps, and one consumer group 
rgued that these three items were essen-
ial.*" The Commission, has concluded
hat these^steps at a minimum are nec-
ssary elements of Insulation. Therefore,
he provision now make& them
andatory. *
The rest of the comments relating to 
is paragraph came from consumer rep- 

esentatlves who wanted more specificity 
s to necessary insulation. Several as- 
orted that Mechanism Staff.should not 
e drawn from any of the warrantors1- 
perating di'/lslons- and should pro- 
ide no service to warrantors other than
ispute settlement.1" The prohibition
gainst "assigning conflicting warrantor

. . . . . . «» 1_ J___ A M 
rspottsordattefto Mecha.nlsm. 2toff -r

ommitted in advance should be specl- 

ersons" adequately responds to. this
oncern.
Two consumer groups proposed that

he length of time which, funds must be

led.'" Since the necessary time period
ight vary greatly among different forms

f Mechanisms, the Rule does not specify
t. Under the Rule adequacy of an&tlme
eriod will be judged by the "sufflcient
nsulation" standard.

Other suggestions tor specificity were
s follows: Mechanism offices and staff
otally separated from warrantor and
ponsor offices and staff*", two year
erm for members •'", tenured position for
ead 'of staff renewable every 3 years'",
nd prohibition of Mechanism staff
orking for warrantors during the 3
ears prior and the 3 years subsequent to
echanism employment.'" The Com-
isslon has declined to make such pro-

isions mandatory for two reasons. First,
here is great benefit In allowing inno-
ation among Mechanisms, and not fore-
losing any form of Mechanism that can
airly .and-expedltlously settle disputes.
econd, there Is InsufBclent support ori
he'record thnt these tt'Tiis arc cs.-en-
ial to ensure fairness.

OTHER MEFHANI-SM RFQI ' IRKMENTS

 ••"R l^fl. ft2, CSRL
 ""R 1-5. 240-50, coiT<iiin<>r. TR ll}, Vir-
'liiU-K'iriiicr, dace of Consumer Aftiiu-B.
1IEW: TR 150. Sheihv County Leg.'il Services

'an
..J-.m ana. Cleveland Citl-wii Ailion Movc-1

mpnt
' TR 35, CFA (annually); TB, 098, Cleve.

l;nid Cllls'eli Action Movement (6 m<iothBir.
-" Pro—R 1-6. 62-.53, CSRL; TR 3098-

...n.n „.. „„„„,„ „,;„ .nr.^r..,.., 
(0 The Mp('h^rilft{B,)ilia.i Inipore any other 

ca-sonnbic req>itrfiiu»>it« i»-pc«nri to cnrure' 

aciua, Legm •AI(* rcmnaBihin of Long Beach..
con—R 1-4-t, wyJ-Joe. AHAM; TR. 120-1 Jz" 
MACAP;.TR 1225-1220, Whirlpool. ,( 

••'Rl-a'3,.,1420.CSRt,. • | 
.-'M- „ i 

• • TR35.CFA, TR247 CSRI. / 
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that the'members and staff act fairly »od
cSpeolttouriy to each dispute.

The Rul&setsa-^he general requirements
that are needed TorTalcJuid expeditious
settlement of disputes, but~does_npt at-
temp?'to specify details, because'-thc,,
^ommlsslon recognizes that these may
be^fferent for each Mechanism; This -
paragraph places on the Mechanism the.
duty to specify the details necessary to
ensure that the Mechanism, whatever
its form, complies with the general re-
quirements of-this Rule. For "example,
the Mechanism will have to set rules
governing budgeting, selection and as-
signment of personnel, and the operation
of the information gathering (and medl-of the iniormauon gathering (and medl-
ation> and decision making processes_As
^"e as these rules result to aMecha^
°̂ " ̂ ^^ ̂ um^ !S
^ .̂-̂ ""̂ ^^ thiq Ilule- thls
pa,raOTap""sa-"̂ ed.;., .n--̂  ^ thic
^^L^^^^^A^^^

ulWtluy tAJ UULJUOG ACÎ UUCJUCUbo WU WCM

anters and sponsors,"- To remedy: this

vised-to apply only b > "members and

provision. MACA^'gave it strong sup-
port."' One criUcIsm was that it appeared
to give' the Mechanism unlimited au-
thority to Impose requirements on war-
the word •"reasonable" was added-to
modi&"reqinrements't consistent with
the Commission's intent in the proposed
provision; and the paragraph was re--
staff" rather than to "members, staff
and warrantors", the language used in
the proposed Rule.

SECTION 703.4 "QnALiPic*rit>N OF
'MEMBEI s ' •

Section 703.4 specif :es tt^e required
characteristics of that person or those
persons actually deciding a dispute. The
Act requires the Commission to provide
tor participation in Mechanisms by in-
dependent or governmental ^entities.
Section 703.4 sets the nfinimum require-
ments for this type of participation
which are necessary tor fair settlemen,t"
of disputes. ?,

•»

INDEPENDENCE FROM PARTIES
I ii) No member deciding a dispute shall be:
(1) A party to the dispute, or an employee

or agent of a p^trty other than for punxtees
or dcdrt'ng disputes; or___•-

(2) A person *ho Is or may "become k party
In any legal action. Including but not limited
to class actions,, relating to the product .or
complaint In dispute, or an employee or agent
of such person (other than for purposes ot
deciding dispute* ^

For purponea c f this paragraph (a) & per-

excludes those personsParagraph (s
who either hai or may have a direct
interest ih the dispute, and,.anyone di-
rectly related to those persons- The sec-
ond part of Paragraph (a) :ls designed
to. exclude those persons who.would have

^ shalLaot be considered a ••party" solely
because'lie or am acquires ot owns an ln-
(crest in a parM solely for Investment, and
'the acquisition cr ownership of an interest
which la offered to the general public shall
be prima facie evidence.of Tta acquisition or
ownership solely 1 or Investment.

 a direct Interest u(a class action or other
type of regal tction that might, arise
———————— ^

"R 1-4-1,36^
'-^TR 16. Virgil In Knaiipr'.OlTire of Con-

.annier AffatrirHEV.
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lating to the product or complaint in .
spute. Warranty complaints may In-
lve a generic problem with a product
at could result in a class, action or &i
gal action against persons •ther than
e warrantor. Por example, a generic
oblem in 4 warrantor's, product could
sult In a class action-by numerous con-
mers against the warrantor and all
stributors and retaflets-^of the war-,
ntpr's product: Section 703^^(2^
ould exclude not only the warrantor -
d' the initial consumer, but alsd an '

ther consumeA and all distributors and
tailers of th&t particular product.
Only one witness criticized the total
clusion of parties from a role in
cis^pn-maklng. Alcan Eluilding Prod-
ts felt that the warrantor should have
one-third vote in any decision relating
 one of its products." Since relevant
put will be received from the warrantor'

uring the Investigation and mediation
ases of complaint handling, the Coni- .
ission Is not persuaded that the war-
ntor should be allowed additional in-

ut and a vote during tee decision phase.
Paragraph <a) is intended only to ex-

lude those persons with a direct interest'
 the dispute. Therefore, the last sent-
ce indicates that persons' holding a

ock or other interest'In a party which'
 held solely for Investment are not In-
nded to be excluded. The facttthat the
terest Is publicly offered Is prima facie

vidence of its acquisition solely for in-
estment. In cases where the Interest is
bstantial or is used for control, or'in<

uen^e, the prima facie showing would
e reBtitted. : k.,^^
Differing viewpoints were presented on
is provision. One trade, association '
anted this exception'expanded- to allow
embers to participate .to ft profit-
aring plan operated by-the Mechanism.

r the warrantor."" On yas other hand.
veral consumer representatives ob^
cted' to an& exception for stockhold-

rs,''" and 01*? went-so far as to suggest
at Paragraph (a) should be broadened
 exclude* families of stockholders.

inally, >two inAustry representatives
rgued that stock dwnership in a war- .
njay would .pot-bias a member, so the •

rovision ws^ correct as written."* After
orisldering all of the record comment,'
e. Commission has determined that
is provision strikes Abe appropriate

alance. ̂
..INDEPENDENCE fItOSS COMMERCIAL" •

--"T--. ' IHTEREST
(b? 'When one-or two 'members are de- '

dLng a dtepute^all aball be persona having
o -direct involvement In the manufacture.
istribution, sale or'servtee of any product.'
^hen three or more members are. deciding ' ,
 dlspufei«t leaaft two-thirds shall he per-
ns havlhg no direct Involvement to the
anufacture,^ diatrlbutlon, sale or service
 ivay product." "Direct Involvement" shni)

"••R 11-3-2,3fi0-«l.
•••'•R 1-4-1. 84, NRMA.
'"» I-a, 38. National Consumer Law Cen-
r (NCLC); TH 36-36. CFA; TB 154-165.

helby County-Legal Services Aasn.; TB 2423.
an Francisco Consumer Action,
»*TR 230 E. AHAM; TR 3^4-365. Warranly

eview Corp"
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not include acquiring or owning an Interest
solely for Investment, and the acquisition or
ownership of an Interest which !»'offered ttT
the general public •ball be prtaa facto.'
evidence of Its acqulsltlon-or ownership, solely

'for Investment. Nothing contained in this.
section shall prevent the members from con-
sulting with any pereong^lmowledgeable In
the technical, commercial or other area*
relating to the product which 1» the»subject

 of, the dispute. . - •" '
 .-TC) Members shall be persona Interested
In ' the Jtajr. and expeditious settlement of

• consumer disputes. . ."- -' ' »
Section 110'a) (2) of the Act requires

"participation In such procedure by In-
dependent -or governmental entitles '̂.
Tfae Conference Report uses the^tenna
"Independeaf'̂ and' "consumer"' Inter-

. changeably. and goes on to. define Inde-
pendent entity as "^ne which Is not un-

. der the control of any party to the dis-
pute"."* ,fa addition the' House Report
states .toat these Independent or govem-
tnental entitles must be "completely im-
partial"."' Paragraph (b) satisfies this
.legislatives-Intent by requiring that at
leasti two-thirds of the persons deciding
a dispute ^hall be persons having no
direct commercial -interest. ^ 7 /• „
 Two witnesses supported the Rule's
definition bt Independence—"no direct
'Involvement . . .", because members
should be "entirely (r-ee of industry con-
trpi or Influence" "', and -"industry donn-
natlon" should not be allowed.'*

Many of, the witnesses were,, critical
'of the definition, because -it either ex-
cluded too many persons or did J»ot ex-

. elude enough. Some were of the'opinion
that the. provision would not ensuke that
at least some members were concerned
with "tha» consumer's Interests."' To
remedy tfts without unduly hampering
the process- of selecting members. Para-
graph (c)* was added-to the 'Rule, This
provision is similar to requlrements-of
some existing Informal dispute set̂ e-
ment groups.1" Xt sets A performance re-
quirement which can be used' by the
Commission to ensure, that the Mecha-
nism members are protecting consumers'
rights within, the Mechanism.

Two consumer groups recommended a
provision whlcn\ would prohibit members
from being employed by warrantors* for
a certain period,of time prior to or sub-
sequent-to being members."' No other
commente were-recelve^ on this- proposal,
and the Commission teas 'that .such a
far-reaching prohlbKron as this Is not
necessary to ensure that. members are
persona who will. decide fairly. Para-
graph (c) achieves the same'result with-
out excluding countless people who might
render excellent decisions. ' '

' Two comments recommended reducing
the scope .of the "direct Involvement"
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"I'R 1-3-3,1059. . /
• *»»Rl--2-a,lllS. 1

"°H 1-1-1.. 3S7-aa. MACAP. I \
"a TR 1443-1444. Chicago Legal Aid Buieau.
•"«R 1-T3-1, 67. Mohaaco; R ,1-(, 1BMB,

Conn. Citizen Research Oroup.l TH 708.
Cleveland Citizen Action Movement.

>«R l-a-S. 17K..CRICAP; B l-*Ll, 3Vt-W,
MACAP. '

'•«.TR,3«. CTA '(3 year«);'TH W/S. Clew.
land'Citizen Action MoTement (0 year*).
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FEOEXAl XEGIST
'. RULES AND REGULATIONS .
t ' - ': (

finition 'by changing the. word "prod1- • qu
t" to "consumer product" ̂  or "prod- sa
ts Involved In the dlspute"."*,Smce the pu
rpose of ttfls provision. Is to ^r>iTni-«» ttn
e Mechanism's producer bias, and not. Is
mply consumer producer Mas, and even -po
e appearance:of produigc- bias,'*' +l"•~ »'*
mments were unpersuaslve.
One further comment came from the
BB, which recommended use'of a sys-

m similar to the. one now in use to select
bitrators.1" They allow the business and
e consumer In each case to choose the
bitrator from ^ list- that Is sent out
ior to the hearing. The list contains the
mes of a group of arbitrators together
ith information as to their backgrounds
d affiliations. This- system may be
orkable for disputes handled on a local
vel by a group such as the BBB, but'lm-
sing it as 'the only system on all types

 Mechanisms does not appear to be
arranted, The Rule does not nrohlbit a
echanism from using this method to
lect members to decide a'dispute from
ong the persona that satisfy .the re-
iremenfis of Section 703.4.
The 'requirement <hat'. two-thirds or
e'decider^-be independent received a
* comments ranging froBi one advocat-
g total Independence m to several pro-
slng'little or no independence.™'None

 the testimony convinced the Commis-
on that it should alter the two-thirds
quirement, which comports with the
andards set by several existing mech'a-

these ac
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In Paragraph <b)., as In Paragraph (a),
e intent is to exclude only those with a
rect interest. Therefore, those holding
 interest solely for Investment are- not \ '
emed to have a direct commercial In- \
rest For the same reasons as those
ated in ' the discussion .of Paragraph
), the Commission has determined tbafr
is strikes the appropriate balancp.
Some testimony indicated that the
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lial sentence fit Paragraph (b). which fo

xpressly allows the members to use con- ', B
ltants. Is BSecessary for B fair decision M
 some-disputes. Two Industry witnesses d

mplalned that Paragraph (b> excludes . ̂
om being members many persons whose Q
chnical expertise would be' useful and. w
ossibly'necessary to decide'many dis-'
utes."-' The "consultants" sentence en-
res that expertise such as this will not4

e lost even though these persons wffl
ot have a vote in the decision-making
rocess. » • «
' SECTION 703.5 OrvuTios br nti

w
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th
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^xcBAinsM '• • ^g
Sections -703.3 and 703.4 presoribTine5 f

eneral requirements (or-the organlf- c
ori of the Mechanism. Section 703.S. on ?
e other h^s^s out .the sp^c re- ^

^^^^Har̂ e.̂ n.-. ̂
"•" R i-4-i,-a4.NBMA.., 
"•R-i-3-3. 069-70. 8t& Report. ' a
^St̂ î chicago Legal Aid Bureau. M
IHTO Bam_*o«<» qono iii.ti'rfr<.>^a—<~~i^»- —i-.TR 3361-^353. 2300. Natl'rfBal-Swimming

ool Institute: TR 2463-2453. Independent
uto Dealen of Caltforala.
'" R l-M, »7fr-71. Staff Report.
^B 1-t-l. 50, NAFM: TR 1148. Kit Manu-

acturl-ng Co. S
iremente which the Itfechanism 'must
tisfy each time it la notified of a dto-
te. This section Is specific, but' It con-
uea the basic poncy of the Rule which

 In setting performance goals whenever
ssible, where such goals can be
<""«'< *"» "-<-- --l——— ——— ."--hieved by using whatever means the
echanism finds most salted to its par-
ular form of organization and com-
aint patterns. ;

WtITTBt PBOCEPUXES
<a) The Mechanism shall establish written
erating procedures which shall Include at

ast those Items .specified In th-e paragraph*
)-0) of thia section. Copies of the written

ocedures shall be- made available to any
rron upon request. \ - ' . -
This paragraph
echanism adopt a pet of operating prq-

^^W ̂ pK
eolton 703.5 If-Is jexpected that. these
rocedures will set *ut In detail the OE>-am^a^of the Mechanism an^ the

requires that the

eans It, wOl use to :
erformance goals-1
so Include the &
ith respect to ope]
aHty. of records,/as

the required
ie procedures must

lantern's policies
ss and conflden-
lulred In Section

0^.8(b). These procedures must be In
riting and coptesr must be provided "to

nyone upon request. This is to ensure
at • persons Interested In using the
echanism or reviewing its operation

ffl be aware of' how It Is Intended to
perate. . . '
No criticisms were directed At this pro-

ision and one existing .mechanism In-
icafed that the requirement was reason-
ble.'";

. MonpiCAnoNOFpAKina
(b) Upon notification of. a. dispute, the
echanism shall Immediately inform both,
e warrantor and the coiumner of receipt

f the dispute. •
The specific step-by-step procedure - . , - — - -»- y - — — — — _ — _r handling a_ dispute begins .wito this '

WaiB-anh,. which-. rAiulrea thtft; .the
echanism acknowledge recclp.t of thelaputet0 both Part*"- A» the Staff Re-ort ln^cate•• ttle Pwpow of this re-
u"'»n®nt is to reduce consumer dropout
hica mar result from fni«tr«tinn n™>

'Re-
i re-

.__— -————„ —JDOUt
hich may result from frustration over.
n unanswered complaint.1'* - • " ,
This paragraph received little,' com-
ent. MACAP again commented that
Ig'Teq^ement was seasonable.1" One.

tate official felt it was. important for'
he Rule to allow state or local consumer
rotection agencies to Invoke the Mecha-
ism on behalf)of the consumer."* Para- '
wph (b) does not umft the persons-
rom whom nQtiflcatlon ot a dispute may
ome. it may come irom-tne consumer,
0 warrantor, or a representative of
SS-XS^S S"S<5v£

£^^^£5^. •
As'proposed, this paragraph contained

n additional clause which required the
echanism to "supply to consumer wl.th
—^—————— - '
"• R 1-4-1, 3S8. MACAP.
"•R 1-2-3.973. Staff Report.
•" d l-t-1, 388.
"»R" 1-8. ?3B, Attorney General of the

tate of Michigan. . '



a description of the procedures and time
limits adhered to by the Mechanism"
along with the acknowledgement. Two
Industry comments pointed out that the
necessary Information on the Mecha-
nism will already be contained in the
materials accompanying the product as
required by Section 703.2(c) (3) and (4)
and that the consumer's major Interest
at the time of dispute is obtaining a res-
olution rather than learning about pro-
cedures."' On the basis of the record,
the Commission adopts this view and
has, therefore, deleted this clause from
Section 703.5 (b).

INFORMATION GATHERING

(c) The Mechanism shall Inve&tlgate,
gather and organize all Information neces-
sary for a fair and expeditious decision In
each dispute. When any evidence gathered
by or submitted to the. Mechanism raises Is-
sues relating to the number or repair at-
tempts, the length ot repair periods, the pos-
sibility of -unreasonable use ot the product,
or any other issues relevant In light of Title I
o£ the Act (or rules thereunder). Including
Issues relating to consequential damages, or
any other remedy under the Act (or rules
thereunder), the Mechanism shall Investi-
gate these Issues. When Information which
will or may be used la the decision, submit-
ted by one party, or a consultant under
6 703 4(b), or any other source tends to con-
tradict facts submitted by the other party,
the Mechanism shall clearly, accurately, and
completely disclose to both parties the con-
tradictory Information (and Its source) and
shall provide both parties an opportunity to
explain or rebut the Information and to
submit additional materials. The Mecha-
nism shall not require any Information not
reasonably necessary to decide the dispute.

This paragraph places the burden on
the Mechanism to gather all of the Infor-
mation necessary for a fair decision In
each dispute. It is expected that the
Mechanism will place some of this bur-
den on the parties in the form of reason-
able requests for Information. The bur-
den Is, however. Initially placed on the
Mechanism and unreasonable requests
•will not be permitted. The provision goes
on to list several Items of Information
that might be relevant and, therefore,
necessary tor a fair decision. The Items
listed relate to duties of the warrantor
and the consumer mentioned in the Act.
The list Is not Intended to be exclusive.
When any of these Issues or any other
Issue relevant under the Act or the war-
ranty Is raised by the evidence, the Mech-
anism must Investigate it. Finally, this
paragraph requires the Mechanism to
give the parties an opportunity to rebut
any contradictory Information which
may be used In the decision.

MACAP stated that this provision was
reasonable."0 One witness went beyond
this and asserted that proper Investiga-
tion and development of a record Is es-
sential for Mechanism effectiveness.™
Such a record not only increases the like-
lihood that any decision will be fair, but
also encourages settlement by showing

"• B 1-3-2, 578, Quarles & Brady; TR 437,
NEA.

"r R 1-4-1, 388, MACAP.
""TR 860-801, Donald P. Rothschild.
FEDERAL REG
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the parties that there are two sides to
the dispute.""

Most of the critics of this paragraph as
it was proposed did not object to the idea
of an Investigation requirement, but were
concerned that the language used could
be interpreted to place too great a bur-
den on the Mechanism.1" Only one wit-
ness found fault with the provision as a
whole."* He felt that the information
should be gathered and presented to the
Mechanism by the parties as in any other
adversary proceeding. As a practical mat-
ter, Mechanism decisions will be based on
evidence submitted by the parties. How-
ever, the Mechanism Is in the position of
knowing what evidence has been submit-
ted and what evidence is still necessary at
any point in time, so the Investigatory
burden Is placed initially on the Mech-
anism.

One witness complained that the pro-
vision was too general and the" scope of
the Investigation was without limita-
tion.1'' Other witnesses protested that
the Mechanism should not have to un-
dertake a major investigation of each
case, but should have discretion to ad-
just the scope of the Investigation to the
significance of the Issues."* The Rule
does allow the Mechanism to vary the
scope of the investigation from dispute
to dispute. This provision only requires
that the basic facts In each dispute be
gathered from the parties and key wit-
nesses (e-fif-, retailer, service center). The
Mechanism has discretion to go beyond
that in any case and use extraordinary
measures such as on-slte inspection and
expert testimony.

Paragraph (c) in the proposed Rule
appeared to require the Mechanism ac-
tively to seek out issues such as number
of repair attempts or unreasonable use
of the product In every case. To reduce
this burden the language was modified to
make it clear that these Issues must only
be Investigated It It appears from the
evidence that they are Involved In the
dispute.

The sentence In this paragraph of the*
proposed Rule requiring disclosure of
contradictory Information was criticized,
because It could be read to apply to every
Item of information whether or not It
was to be used in the decision.1" In re-
sponse to this the phrase "which will or
may be used In the decision" was added.
Under this requirement, the Mechanism,
when It receives contradictory Informa-
tion which it will not and does not use
In the decision, need not disclose the in-
formation to the parties.

SETTLEMENT AMD DECISION
(d) If the dispute has not been settled,

the Mechanism shall, as expedltlously as pos-

153 Id.
'••"B 1-3-3, 768, CBBB; R 1-4-1, 50, NAFM;

R 1-4-1, 84, NRMA; R 1-4-1, 97, NEMA; TR
1616, BBB of Chicago.

"• R 1-3-1, 74, Guren, Merritt, Sogg & Co-
hen.

'•"•R 1-4-1, 97, NEMA.
'»R 1-3-3, 768, CBBB; R 1-4-1, BO, NAFM;

R 1-4-1, 84, NRMA; TR 1616, BBB of Chicago.
"'B 1-3-3, 769, CBBB; TR 1624-1626, BBB

of Chicago.
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ble but at least within 40 days of notlflca-
on of .the dispute, except as provided In
aragraph (e) below: (1) render a fair de-
ision based on the Information gathered
s described In paragraph (c) of this section,
nd on any Information submitted at an
ral presentation which conforms to the
quirements of paragraph (f) of this sec-
on (A decision shall Include any remedies
ppropriate under the circumstances. Includ-
g repair, replacement, refund, reimburse-
ent tor expenses, compensation for dam-

ges, and any other remedies available under
e written warranty or the Act (or rules
ereunder); and a decision shall state a
ecified reasonable time for performance.);

2) disclose to the warrantor Its decision and
e reasons therefor; (3) tt the decision
ould require action on the part of the war-
ntor, determine whether, and to what ex-
nt, warrantor will abide by Its decision;

nd (4) disclose to the consumer Its decision, ,
e reasons therefor, warrantor's Intended

ctions (It the decision would require action
n the part of the warrantor), and the Infor-
ation described In paragraph (g) of this

ection. For purposes of this paragraph (d) a
ispute shall be deemed settled when the
echanism has ascertained from the con-
mer that: (1) the dispute has been settled
 the consumer's satisfaction; and (2) the

ettlement contains a specified reasonable
me tor performance.
(e) The Mechanism may delay the perform-

nce of Its duties under paragraph (d)
eyond the 40 day time limit: (1) where
e period of delay Is due solely to failure of

 consumer to provide promptly his or her
ame and address, brand name and model
umber of the product Involved, and a state-
ent as to the nature of the defect or other

omplaint; or (2) for a 7 day period In those
ases where the consumer has made no
ttempt to seek redress directly from the
arrantor
a. Settlement. The proposed Rule con-

ained a separate paragraph dealing with
ettlement, which required the Mecha-
ism to ratify any predecislon settlement
nd disclose to the consumer the same
nformation which must be disclosed
hen a decision is rendered. The pur-
ose of the proposal was to "relieve the
echanism from rendering decisions In
atters that are no longer In contro-

ersy, while Insuring that the consumer
ho settles receives equal treatment to

hat of the consumer who waits for a
echanism decision.'""
The paragraph as written received

onsiderable adverse comment with no
avorable comment to balance It. In ad-
ition to being characterized as a waste
f energy,'" the provision was objected to
y warrantors because it would require
hem to admit liability by settling (since '
 ratified settlement would be admissi-
le in court),"" and by prospective
echanisms because It would require

hem to ratify settlements with which
hey may not agree.'"

Because of these strong comments, the
roposed settlement provision was de-
eted. However, to ensure that consum-
rs who elect to settle are not treated un-

•"R 1-2-3, 977, Staff Report.
»11 R 1-3-1, 200, Union Carbide; B 1-3-1, 80,
uarles & Brady; TR 421-422, National Elec-
onics Assn. (NEA).
'"R 1-3-2, 422-23, Armstrong Cork; TB

486-1487, AAA.
'" TR 92, CBBB; TR 1617, BBB of Chicago.
 31, 1975
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fairly,^ the sentence defining settlement
was added as' the last sentence, of Para-
graph (dp. which deals with 'declston-
maklng. TEhe clause merely-speclfles when
& dispuj^wiU^ba-esl^ered settled for
myssoses^I'wefkute so •as to relieve the

^ecbanism of its duty to reach a decl-
d&B-Thls occurs when the Mechanism
ascert&ins from- the consumer that the
dispute has~heen_sEttled-to the consum-
er's satisfaction and the settlement con-
tains a specified reasonable time tor per-

,
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contained} In Section 703.5<g-y. but must
stitt follow-up under Section 703.5.(h) to
see if penormance has occurred-. These
modifications of the Rule reduce "the
burden onithe Mechanism and meet the
objections jot both warrantors and Mech-
rdsms, while continuing to fulfill the pur-
pose of the settlement paragraph which

•waa,to prdvlde sufficient protection tor
.consumers who elect to settle..

B. Decision. .The remainder of Para-
graph (d) I? virtually identical to Para-
graph (e) on the proposed Rule. The first
step required by this paragraph is for the
members to| render a decision. As the
Staff Report! states:

A' procedurel culminating'In anything less
thnh aidecleloa . . . would gfve no assurance
o( fair and oyedltloua settlement; of dis-
putes. It would! provide no Incentive to. the
warrantor to. wee action favorable to the
consumer, because the Mechanism coulp not
exert any prestrtre on the warrantor al any
Btuge in the prdpedure. Ill addition It would
ha Viewed with (suspicion by consiimera as
a tool of the .warrantor to .delay redrese^of
warranty righta-.'Y .-^ .

The Center for the Study of Responsive,
Law strongly supported the decision re-
quirement: 'i

. .-. I9|ucn authority Is Important to both
consumer and warrantor alike. Our study; ha«
lound that one of the most filtrating
aspects of the consumer complaint process la
its ,tnooncluBlTeneaa. Unless both partle* go
to Small Claims Court or agree to blnd(ng'
arbitration, there la. no place in the^ system
for a decision. 'Instead countless referrals,
communications and discussions are 'en-
couraged. with no end points In tigbt. To
reduce Use frustrations Inherent' In this
iproqesa, therefore, detiafons are important.
• Finally., to adopt! some/ other procedure •
.would be-'to rtok placing Impossible burden*
of enforcement on; the FTC. What rules
could one write to encore tHat mediation and'
conciliation actually ̂ ook place. Wnere rules
can be kept simple a^d Btr».oht(orwar<l. they

' should be, and sudh is the casa Ut; this
instance"* " '1 t •'

* i r ' • iThe only objections to the decision re-
quirement came Trom persons affiliated

' with the Better Business Bureau organi-
zation. Twp witnesses asserted Lhat the
requirement was loo rigid and should be
revised to give the Mechanism discretion

• to refuse t<^ handle certain types'ori;a?ea
< e.g.,'. very complex disputes. disputes In

i which both warrp-ntor and conaupita"
agree to waive, the Mechanism)1.'" "These

—B.i-a-a.oTB-ab. . /
• "• R 1-9. 73

••'TR 00-82, pRBB; TR 1518^ IS 17. HBB 'ft
Chlfiigo, _, .,
FEOtKAl. ttOI 31. l»75
, RULES AND REGULATIONSi
l < •• Sgumenta were unpersuaalve.'It would

 unfair to allow the Mechanism to re-
se to handle a complex case, when, a
echanism decision may be the ah'y
medy which the consumer can feasibly
rsue. Additionally, If an exception were
eated^for cases In which the parties
reed. to bypass the Mechanism and
rsue other remedies such as. binding
bitration, a Mechanism would, have "an
enue for (leading consumers 'into
medies which might not operate fairly
d which could take away consumers'

ght to bring their cases to court. There-
re, no exceptions were added to ainewere add
ule. :
Paragraph <d) requlres.that a decision
all-Include all appropriate remedies.

everal strenuous -objections were re-
ived which questioned the appropri--
encss of giving the MechanifiOx broad
uthority to fashion relief."* These com-
ents interpreted this clause as ̂ provld-
g far more than was intended. The In-
nt was to make clear that the Mecha-
sm decision must include' all relief
hich la available under the warranty
r the Act; and appropriate •'under the
ircumstances. ' ' ' --•-''
A further requirement l '̂thls para-

raph Is that the decision must specify
 time within* which performance Is to
ccur, and that such tune must be rea-
nable. As the Staff Report Indicates:

An important part of any remedy to the
ime in which; performance will occur.
 ̂  warranty dispute the length of time

stimated by the warrantors for repair
r replacement may'be a major cause of
e disagreement.'""* Thia provision was
ot criticized, and stands as proposed.
After reaching a decision, the Mecha;

ism must determine whether, and to
hat. extent, the warrantor will abide

y the decision, and then must disclose,
is to' the consumer along with turtherj
formation specified In Section • 703.S

g). One comment objected that requir-
ng the Mechanism to ascertain the war-
antor's intentions "appears to give th<
echanism a continuing authority ovei
 Warrantor's' activities, not contemJ-
lated by the Act."" This critici.smli
ot weu taken, because the provlslqi
oes not give the Mechanism any addi-
ional authority over the warrantor, at
erely requires the Mechanism to €9!-,

ect and pass along to (the consumer
ormation which the consumer needs
ecide. whether or not to proceed]
ourts
c. Time Limit. All of the duties pli

n the Mechanism by Paragraph
ust be completed within 40 day.

oUflcatlori to the Mechanism off t^e
ispute. Thia requirement received/vast
nd varied comment. Many consumer
itnesses fell that 40 days Is lob/long

or a consumer to wait for resolution
f a dispute, especially a consumen with
 malfunctioning product and. no jfupds
'•'B l'3-l, CS, Mshswn: R 1-3-3. w8. Id-

am Blllldtl)^ Product?; R l-3-^t. 657 INIxon,
arBraie. Dtvans & Doyle: a -d.l 27-28.
SRL; TO 9fl2> CRI. "• '
—aa-3,OB(. T

"'R'i-4 l.ftl.NAyM.
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repair it."' They suggested periods -
ing., from 10 to 30 days as more ap-

priate. A few comments stated that
 UiBeperibd is reasonable.1"
ndustry comments were gen 'rally op-
ed to-the time limit a« too short (90
s was ^.suggested alternative),'0' or
 inflexible (no set tune Umltj was pro-
ed by several witnesses).'" The Com-
sion recognizes that time limits place
dens on Mechanisms. However, time
its ^re necessary to ensurel that dis-
es are haridled ^xpeditlouHy. After
sideiing aU ;of the evidence, |the, Com-
sion i is convinced that thse' 40 day
uirement strikes a reasonable bal-

ce between consumers' needs for a
eoy "decision and Mechanlspis' needs
 sufficient time to effective}? resolve,
putes. , -!

. Time Limit Exceptions. Paragraph
 describes two situations 'in which '
 Mechanism may take more than 40

ys to reach a decision and. notify the
nsumer. First, the Mechanism can ex-
d the time for decision for the period
time Caused by coEsumer't&aure to
vfde necessary information; - -

potential loophole in the
oposed!, the final Rule sped
nu of information whicjh •
cred necessary. Second, the:
rm^u the Mechanism to i
ven days where the consume

ught redress directly from
ptor. Thia was added in n
ticisms of the "Nothing
..." clause which follow _ ..__...

3:2(d) in toe proposed Rule. [industry
tnesses indicated that allowing con-
mers direct access to the Mechanism
uld overburden the Mi
use time delay.1" -The
ys allowed by thJji clause to
 ease, that burden by giving i
ism- and • the warrantor
tra time within which to i
d mediate complaints. The
n has decided that it Is better to give

e-Mechanism the1' extra time here than
is to "require the consumer1 to seek

dress .^directly from the warrantor
fore Btaing to toe Mechanism, i .
*& 1-9. 169, Conn. Citizen Beiearch
oup; R I-B, 4«, Kew Mexico Atity. Gen.;
 363-364, C8RL; TR 330-333. Center for
to Safety? TR 1TOO, Cook Co. Bite Atty.
n. Office, Consumer Praud BIT-; rB J003-
8; Legal Aid Foundation of LOB | Beach:
 ai34^a»«6,10rang» Co. Offlee,irf ( onsumer

fairs; TR 2990, Ban Pranclaco A st. Atty.
n."
—B 1-8 37, MCLC; TR 9W, Donald P.
lhschUd('TB 1473-1473. AAA. .
"11-1-3-2, 423, Armatrone Cork; R 1-3-3.
O, QuarleJ ft BradyT" R 1-3»S, S21 Amana:
1-4-1, 84(-85. MBKtA: R 1-4-1, 97. HEMA:
 e57-<lBa.\CRI- , .

—"R 1-3-3, 894. ahell Oil; R li-4-l. K:
PM; R l44-l; 673. NADA; R 1^,. 38-37.
L; TR aa-Zfl, • Virginia Koauer; .TSr 100-

1. CBBB./TB 138-U19; NtACAP: TR 231-
2. AHAM: TR 3S3 ^54. Warrant r RevleV
rp.; TR/i468-l«fl9. AAA. .

— Scr. dl»cus»lori or the last par4gra(A"oir~
ction 703.2(d-). "Bedrecs Avtiabli Directly
ont Wnrrantflr." «'fp''a.
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ORAL PItrslNTATIONS

(f) ITr Mechanism mny allow an oral
presentation by a party to a rtlsputa (ur &
party's representative) only If: <1) both
warrantor and consumer expressly agree to
the presentation: (2) prior to agreement the
Mechanism fully discloses to the consumer
the following Information; (1) that the
presentation by either party will take place
only If both parties so agree, but that If they
agree, and one party falls to appear at the
agreed upon time and place, the presentation
by the other party nnay etill ba allowed; (11)
that the members will decide the dispute
whether or not an oral presentation Is made;
<1U) the proposed date, time and place tor
he presentation; and (Iv) a brtet descrip-
ion of what will occur at the presentation
ncluding, If applicable, parties' rights to
ring witnesses and/or counsel; and (3) each
arty has the right to be present during the
ther party's oral presentation. Nothing con-
ained In this paragraph (f) shall preclude
he Mechanism from allowing an oral presen-
ation by one party. If the other party falls
o appear at the agreed upon tune and place,
s long as all of the requirements of this
aragraph hare been satisfied.
This paragraph sets strict limitations

n the use of oral presentations by the
arties. However, an oral presentation Is
n option which a Mechanism can offer
o the parties If It desires, but this provi-
ion does not require that the Mechanism.
o so. It the Mechanism provides an op-
ortunity for an oral presentation, it
ust satisfy certain requirements. First,

o oral presentation may occur imless
oth parties agree to it. Second, before
greement the consumer must be In-
ormed of those facts that would affect
is or her decision to agree. It must be
isclosed that an oral presentation Is
ompletely optional, that the warrantor
annot appear unless the consumer
grees, and that the Mechanism will
ender a decision whether or not an oral
resentation occurs. The proposed date,
ime, and place for the presentation and
 description of the relevant procedures,
ights, and duties must also be disclosed.
hird, each party has the right to be
resent during the other party's oral
resentation. The final sentence of this
aragraph makes it clear that once the
arties have agreed to an oral presenta-

tipn, one party may be allowed to make
 presentation whether or not the other
arty appears. This disclosure Is not In-

ended to override the Section 703.5 (c)
ebuttal requirement. If the party ap-
earing presents new evidence, the other

party must be contacted and given an
pportunity to rebut (not necessarily In
erson) before a final decision can be

made.
Several types of comments were re-

ceived to regard to the discretionary na-
ture of oral presentations. The Staff
Report cites the following reason for
eaving the decision up to the Mechanism.

It Is recognized that several existing mech-
anisms operate at a national level and do
all of their Information gathering by tele-
phone or mall. To require an opportunity for
an oral presentation at a reasonable time and
place would make It Impossible for these
mechanisms to achieve the expeditious set-
tlement of disputes which Is envisioned by
SectlonllO(a) oftheAct—

FEDERAL REG
RULES AND REGULATIONS 

Support for thia proposition was re-
ceived from one of the existing mech-
anisms.*'*

Several witnesses suggested that an
oral presentation should be allowed when
the consumer requests ", or when either
iparty requests.*" These comments did
not adequately support the view that the
right to an oral presentation is essential
at this Informal level of dispute settle-
ment. Since the need to foster a variety
of Mechanisms, Including national ones,
Is greater than the need for oral presen-
tations at the behest of the parties, the
Commission has retained this provision.

Two comments argued that the Mech-
anism should be allowed to require the
parties to appear before It and make
oral presentations.'" The Rule does not
adopt this approach, because a required
appearance and presentation might
cause consumers to drop out of the Mech-
anism. The Staff Report states:

Preparing for an oral presentation could
be costly, as It might Involve Interviewing
witnesses or developing a statement or ex-
hibits. Even It a consumer does not prepare
for an oral presentation, there are costs In-
volved In merely appearing at the appointed
time and place. If a consumer Is required to
appear upon penalty of default, these costs
are Involuntary ones, and, as discussed at
page 57 of this Report, saddling the consumer
with them would contravene the legislative
intent expressed In the House Report.2"

One final proposal to this area was
to allow the Mechanism to consult with
the warrantor alone.2" The need for this
type of consultation during the decision-
making process was not shown. It appears
to be more appropriate during a medi-
ation stage. The room for abuse and the
possibility of unfair warrantor influence
which this proposal would create, man-
dates that it not be adopted.

Several consumer representatives as-
serted that any oral presentation should
be at a convenient time and place."* A
requirement such as this la unnecessary,
since the consumer can veto an oral pres-i
entatlon and presumably would do so If
it were not at a convenient time and
place. Additionally, since the Mechanism
can elect not to allow oral presentations
(and since the consumer can veto), there
is no incentive for It to select an incon-
venient time or place.

A few other witnesses commented on
the clause relating to witnesses and coun-
sel, which Is merely a disclosure require-
ment. One person felt that the consumer

2pt TR 129. MACAP, See, also. B 1-2-3, 1803,
FICAP; R 1-2-3.1707. CKICAP.

»"° R 1-3-2, 394, Shell 0)1; R 1-8, 42, NCLC;
FR 2083-2084. Long Beach Legal Aid
Foundation; TR 2421-2422, SFCA; TR 2626,
San Francisco Bar Committee on Consumer
Bights.

s» TB 1443-1443, 1447-1449, Chicago Legal
Aid Bureau.

"" B 1-3-2, 678, Quarles Sc Brady; TR 263,
NCL.
" R-l-2-3, 890.
«"R 1-4-1, 391, MACAP; R 1-4-1, 612,

AHAM.
"«B 1-8, 42-43, NCLC; TB 162-163, Shelby

County Legal Services Assn.; TB 276-277,
NCL; TB 2084-3086. Long Beach Legal Aid
Foundation.
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should expressly be given the right to
bring witnesses."* Another felt that use of
counsel by the parties should be at the
consumer's option.*" Since the Commis-
sion has decided to make oral presenta-
tions optional with the Mechanism, and
since the Rule Is intended to allow many
different forms of Mechanisms, the Com-
mission does not find a basis for setting:
strict requlrementd tor the conduct of
oral presentations.

finally, two trade associations com-
plained that Paragraph (f) (2) requires
the Mechanism to make certain disclo-
sures to the consumer, but does not re-
quire it to make the same disclosures to
the warrantor." This criticism is not well
taken. The Rule is written to contain suf-
ficient protection for the consumer whose
dispute is bemg handled by a Mechanism
selected by the warrantor. Since the war-
rantor selects the Mechanism, the war-
rantor presumably can have the Mecha-
nism built in similar protections for the
warrantor.

DISCLOSURES 10 CONSUMERS
(g) The Mechanism shall Inform the con-

sumer, at the tuna of disclosure required la
paragraph (d) of this section that: (1) If be
or she Is dissatisfied with Its decision or war-
rantor's Intended actions, or eventual per-
formance, legal remedies. Including use o(
small claims court, may be pursued; (3) the
Mechanism's decision Is admissible In evi-
dence as provided in section 110(a) (3) of the-
Act; and (3) the consumer may obtain, at
reasonable cost, copies of all Mechanism rec-
ords relating to the consumer's dispute.

This paragraph lists the disclosures
that must be made to the consumer at
the time he or she is notified of the
Mechanism's decision and. the warran-
tor's intended actions. The first item is
the fact that all available legal remedies
may now be pursued. Second is the tact
that Section 110(a) (3) of the Act pro-
vides that the Mechanism's decision Is
admissible in evidence in a related civil
action. The final item relates to the,
parties' right to access to the dispute Me
as required by Section 703.8(d).

No negative comments were directed
to this notification requirement. One wit-
ness stressed the need to Inform the con-
sumer of the right to pursue further
legal remedies, and the importance of
mentioning avenues such as small claims
court."" One other witness suggested that
the Mechanism should also mention the
possibility of binding arbitration.'" If the
Mechanism is aware of an arbitration
program (or any other dispute settlement
mechanism) that operates fairly, noth-
ing In Paragraph (g) would prohibit it
from providing this Information to the
consumer.

FOLLOW-UP

(h) It the warrantor has agreed to perform
any obligations, either as part of a settlement
agreed to after notification to the Mech-
anism of the dispute or as a result of a
decision under paragraph (d), the Mecban-

m B 1-8,143-44, Elinor Guggenhelmer, Mew
York City Office of Consumer Affairs.

•"' B 1-6, 42-43, NCLC.
«"B 1-4-1.-61, NAPM; B 1-4-1, 86, NBMA.
«" R 1-8, 76, CBRL.
"' TR 92-93, CBBB.



oyle.

 -,-.3
"g1
60210 

Ism shnll iv-cri In l i l fiom the ronsumcr wil l i l i l
10 workliii; duys ol the dfito for pcrform-
aiicc Mhetlier performance has occuriocl.

Tins paragraph requires .the Mecha-
nism to provide followup In every case
in which the warrantor has promised
some notion to the consumer. In this way
the Mechanism will be aware of each
Instance ill which a warrantor has vio-
lated the Section '703.2(f)(3) require-
ment that the warrantor perform all
agreed to obligations. The Mechanism
will need this information to include in
its records. Indexes, and statistical com-
pilations as required by Section 703.6.

Few comments were directed at this
provision. The Center for the Study of
Responsive Law felt that this was a very
important requirement.

It may be hard to believe, but regiel,[t]ably
it Is a fact that many complaint-handling
mechanisms have no effective means for de-
termining whether promised action was ever
taken. Our studies have found that such
mechanisms rely on the belief tliat It the
promised service Is not forthcoming, the con-
sumer will re-contact the agency and infonn
them of the uon-compllance. What actually
happens, however, is that the consumer gives
up and tries to live with his frustration . . .

This requirement, therefore, Is necessary
to ensure that such mechanisms effectively
handle complaints •'"'

Two Industry representatives objected
to the paragraph as inappropriate and
unnecessary The National Electrical
Manufacturers Association stated that it
"places the mechanism in an enforce-
ment role as an advocate for the con-
sumer.""7 The provision does not have
this effect It merely requires the Mech-
anism to determine whether or not per-
formance has occurred, and to place this
information in its records. Both NEMA
and the other industry comment argued
that the consumer should be expected
to re-contact the Mechanism if perform-
ance has not occurred.2" For the reasons
stated by CSRL In its comment, quoted
above, the Commission has determined
that this provision is necessary to ensure
that most instances of warrantor non-
compliance will appear in the records of
the Mechanism.

Paragraph (h) in the proposed Rule
required that follow-up occur within 5
working days of the date for perform-
ance. In order to minimize any burden
placed on the Mechanism by this pro-
vision, the time period has been extended
to 10 working days. This would allow
the Mechanism, for example, to provide
the consumer with a postcard along with
notification of decision with Instructions
to return it on the date specified for per-
formance indicating whether or not per-
formance had occurred. It the Mech-
anism did not receive the postcard back
within a few days of the date for per-
formance, then It would have to actively
attempt to contact the consumer.

TV.O other comments suggested that
tlie last word in this paragraph, "oc-
cuned", be changed to "commenced" or
"begun", because It might be impossible

-"R 1-6, 76
-•1; R 1-4-1, 97-18.
- • 'R 1-4-1, 97-08; R 1-3-1,
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or the warrantor to complete perform-
nce within 5 working days.2" Such
hange Is not necessary. This provision
 not intended to imply tliat perform-
nce must be accomplished within a 10
ay period. It is Intended to require the
echanism to follow-up within 10 work-

ng days of the dale on which perform-
nce is to have been completed.

CONSUMER'S RIGHT TO PURSUE OTHER
REMEDIES

(1) A requliement that a consumer resort
 the Mechanism prior to commencement

f an action under section 110(d) of the Act
shall be satisfied 40 days after notification to
he Mechanl.sm of the dispute or when the

echanism completes all of Its duties under
aragraph (d) of this section, whichever oc-
uis sooner Except that. If the Mechanism
elays peiformance of Its paragraph (d)
uties as allowed by paragraph (e), the re-
uirement that the consumer Initially resort
 the Mechanism shall not be satisfied until
e period of delay allowed by paragraph <e)

as ended.

Section l lOfa) (3) of the Act provides
liat under certain circumstances a war-
antor may require a consumer to resoit
o the Mechanism before commencing
n action under Section 110(d) of the
ct. This paragraph provides that any

equirement imposed by a warrantor Is
atisfied either 40 days after notification
o the Mechanism of the dispute or when
he Mechanism has completed its duties
nder Section 703 5W whichever is
ooner. The last sentence of this provi-
ion contains two exceptions to this gen-
ral rule, which correspond to the two
xceptions to the 40 day requirement
ound in Section 703 5<e'i.

A few modifications were proposed but
he Commission did not find the reasons
o support them persuasive. One com-
ent argued that a settlement between

he consumer and warrantor should
atisfy the requirement of resort to the

echanism.'1" First, a consumer who has
ettled should have no need to proceed
mmediately to court. Second, if this
ere allowed, a consumer could agree to
 settlement in bad faith merely as a
evice to bypass the Mechanism and go
traight to court.
Another comment suggested that a

equirement of Initial resort to the
echanism should not be satisfied until

he time for performance has occurred.'"
his would be unfair to a consumer who
as not satisfied with the decision and
ould serve no purpose but to unrea-

onably delay the consumer.
Finally, one comment proposed that a

urther exception to tlie 40 day period be
ncluded for "excusable failures" on the
arrantor's part to provide necessary in-

ormation."'1 As the discussion of Sec-
ion 703.5 (d) and (e) indicates, the
ommission has determined that 40 days

s the maximum length of time a con-
umer should be delayed from going to
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™'R 1-4-1, 61, NAFM, R 1-4-1, 85-86,
RMA.
~-" R 1-8, 144, Elinor Guggenheimcr, NY

OCA.
^R 1-3-2, 556, Nixon, Hargrave, Devans &
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'"B 1-4-1, 86, NRMA.
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oin t except In those cftsc.i where addi-
ional delay Is caused by the consumer*
naction. If the consumer tia-i provided
he Information specified In Section
03.5(e)(l) . lack of Information from
he warrantor would not preclude the

echanism from reaching n decision. U
he warrantor does not provide any In-
ormation, the Mechanl.sm will merely
ecide In favor of the consumer <lf the
onsumer has provided enough intormit- '
ion to justify recovery).

LEGAL EFFECT OP MECHANISM DECLSIO?1>

( J ) Decisions of tlia Mi-chnnliim iirmll not
o legally binding on any perron. Hww,
he warrantor shall net In good faith, u pro-
ided In ; 703 2(g) . In any civil tctlon u-totnf
ut of a warranty obligation &nd reIkUnf Ml
 matter considered by the Mechuilsm. •ftf
ecision of the Mechnnlam ihftll be kdmir
ible In evidence, as provided In »«tloa 1)9
a) (3) of the Act.
Tills paragraph specifies the effect.
hich a Mechanism dcclnlon fhall lu»w

n the parties to the dispute. A decided
hall not be legally bIndli-iH on any per-
on, however, the warrantor la obll<nt«<I
y Section 703 2(g) to act in good XklUl
n deciding whether, and to what extent
t will abide by each declxlon. The Uri
entence of this provision li • re»L»U-
cnt of a portion of Section 110<B«)>

f the Act which provides: "In uvs chsl
ction arking out of a wamuaty ot>lixa-
ion and relaUrut to a matter cor.»Iae(t«d
n such a procedure, any decUlon In »uch
rocedure shall bo admiuible tit
vidence."
Several Inilustry rrpri->fi>U>u^fi fun-

ended that v.'arr;kiitors xhoiild be
llowed to require cotiMirncrii to resort to
echanisms whose decLslon-i would be

egally binding (e s , bludinK arultra*
ion) ' " The Rule docs not allow thia lor
wo reasons. First, as the Staff Report
ndicates. Congressional Intent was thai
ecisions of Section 110 Mechanisms not
e legally binding.'" Second, even If bind-
ng Mechanisms were contemplated by
ection 110 of the Act. the Comnilatloa

s not prepared, at this point In Ua». to
evelop guidelines tor a system In which
onsumers would commit thcmselvf. at,
lie time of product purchase, to reaoire
ny difficulties In a binding, but noo-
udicial, proceeding. The Commission M
ot now convinced that any guideline
hich it set out could ensure sufficient
rotection for consumers.
Many consumer represcntatlvea stated "'•

liat Mechanism decisions should btf
inding on the warrantor alone, becuM; - -
he warrantor Is the party who hM
hosen the Mechanism as the forum lor
ispute resolution." Tlie Rule precenUy ,;
equires tlie warrantor to act la •ocd.'l
aith in deciding whether, and to «bU -^
xtent. It will abide by Mechmbm d*-,;;-
islons. Thus an adverse Mechanlna <to> ''

^Tr GO-G8, NAHB; TR 809-81 >, US. •CtL
R 833-834. Oureii. Mcrrltt. BOOT * OKMb
R 1263-12C4, Mirro Marine OlTUka,
™R 1-2-3, 992; B 1-3-3. lUT. •WM. ..
eport. _ '. - (
sz R 1-8, 77, Detroit Coaiumff /
ept; TR 34-35, CFA; R 1-B, 6ft-», (

TR 708-710, Cleveland Citizen Actkw ;
nient.
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cislon will have n far Rrcnter Impact on
a warrantor than It will on a consumer.
The Commission Is not persuaded that
making this Impact on the warrantor
even greater would benefit consumers
more than It would discourage warran-
tors from adopting Mechanisms.

Two witnesses were concerned that the
Rule as written would not allow the use
of binding arbitration by the parties
after the Mechanism had rendered a de-
cision."" As the Staff Report makes
clear," there Is nothing In the Rule
which precludes the use of any other re-
medies by the parties following a Mech-
anism decision. The warrantor, the
Mechanism, or any other group can offer
a binding arbitration option to con-
sumers who are dissatisfied with Mech-
anism decisions or warrantor Intentions.
However, reference within the written
warranty to any binding, non-judicial
remedy Is prohibited by the Rule and
the Act.

Others suggested that In some cases
the warrantor and the consumer might
want to agree to use a remedy such as
binding arbitration Instead of proceeding
to the Mechanism." Again, nothlr^g In
the Rule precludes the parties from
agreeing to use some avenue of redress
other than the Mechanism If they feel
It Is more appropriate. However, once the
consumer or the warrantor notifies the
Mechanism of the dispute, the Mecha-
nism Is required by Section 703.5(d) to
proceed to a decision within the specified

' time limits.
SECTION 703.6—RECORDKEEPING«

Section 703.6 states the minimum
recordkeeping requirements to which a
Section 110 Informal Dispute Settlement
Mechanism must conform. The Section
covers development and maintenance of
Individual dispute flies. Indexing, statis-
tical summaries of Mechanism perform-
ance, and record retention requirements.

The Section Is Intended to facilitate
fair, orderly and efficient complaint
handling; recognition of Industry-wide
product or warranty performance prob-
lems; Independent audit under Section
703.7 of the Rule: and review and moni-
toring by the Commission, and by Inter-
ested persons pursuant to Section 110(a)
(4) of the Act. Requirements have been
set with a view to acceptable cost levels,
and to the need to preserve the confi-
dentiality of sensitive records. Wherever
reasonable, recordkeeping practices con-

• sistent with the practice of existing com-
plaint handling bodies were adopted.

The Commission staff rationale for the
recordkeeping requirements Initially pro-
posed was set out at pp. 88-98 of the staff
Report.™ Following review of written and
oral comment on the proposed Rule, the
Commission has modified the record-
keeping requirements in certain respects.
The modifications are treated in detail
below. Certain of these will merely clarify

"'TB 17, Virginia Knauer, Office of Con-
sumer Affalre. HEW; TO 360-281, NCL.

"' R 1-2-3, 993.

•» TR 01-92, CBBB; TB 1466-1467. AAA.
"» R1-2-3,904-1004.
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tlie extent of recoi«lkccplng obligations
Intended under the Rule as Initially pro-
posed.'*" Others are Intended to reduce
the recordkeeping obligations where the
comment was persuasive that legislative
and commission objectives could be
achieved under less burdensome require-
ments.

Under the requirements relating to In-
dividual dispute flies, reductions were
achieved by elimination of certain re-
quirements for preparation of summaries
and fact descriptions.*" Under the modifi-
cations, requirements would be met sim-
ply by the filing and retention of records
otherwise prepared or collected in the
normal course of dispute handling. In-
dexing requirements have been stated
with more particularity.™ Statistical
summaries will be required seml-
annually,™ rather than monthly as
Initially proposed. Other modifications
will be noted In the detailed discussion
under each section.

There were numerous written and oral
comments that either generally op-
posed"* or generally supported** the
recordkeeping requirements as proposed.
including several relating to the feasibil-
ity of Implementing the recordkeeping
requirements as proposed.™ Except as

'"E.g., "relevant and material" has been
added to certain sections to clarify that ver-
batim summaries or transcripts of tele-
phone conversations would not be required.
The comments underscored the possibility ot
a more onerous reading of these sections than
had been Intended. See, for example, TR 422.
Electronic Industries Association, and TR
222. Association of Home Appliance Manu-
facturers.

131 Proposed Section 703.6(a)(l), and Sec-
tion 703.8 (a) (1) (iv)-(vl).

'"The general Indexing requirement of
proposed Section 703.6(b) has been deleted
In favor ot new Section 703,6 (b), (c) and (d).

*» Section 703.6(e), discussed infra at 149.
"'Several representative comments: R I-

4-1, 357-358. National Association of Home
Builders commented that the requirements
would be costly and cumbersome, and would
deter warrantors from establishing mecha-
nisms; R 1-4-1, 394, Major Appliance Con-
sumer Action Panel (complicated and re-
dundant, noting particularly the requirement
of a summary form); R 1-3-2, 626, Proctor-
SUex. SCM Corporation (unnecessarily oner-
ous and expensive); R 1-3-2, 679, Quarles ft
Brady (extremely burdensome); TB 831,
Warranty Review Corporation (cumber-
some . i . costly burden unnecessary to the
main purpose of the Act); TR 831, Guren,
Merrttt, Sogg & Cohen (cost large enough to
discourage the use of Informal dispute settle-
ment procedures); R 1—4-2, 672, National Au-
tomobile Dealers Association (too expansive
for the average size dealer).

"TR 845 and following. Donald Roths-
child; TB 246, Christopher Wheeler; TR
2434, John Pound, San Francisco Consumer
Affairs Office (minimum essential even recog-
nizing the cost factors); TR 2371, Max Factor,
Office of the Los Angeles City Attorney; TB
1470, American Arbitration Association; TB
105, Council of Better Business Bureaus; TR
2149, Kit Manufacturing Company; TR 2492,
Joe Garcia, California Department of Con-
sumer Affairs.

2" One common theme among those op-
posed to the recordkeeping requirements as
proposed, was that the cost would deter war-
rantors from establishing InforiP-l dispute

settlement procedures. See, footnote 234. The
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noted In the detailed discussion below,
there was not a great deal of criticism (or
support) with regard to particular rec-
ordkeeping provisions or subsections.
There was a dearth of specific counter-
proposals. In response to general objec-
tions many of the modifications reflect
a decision by the Commission to effect a
general or over-all reduction in the rec-
ordkeeping obligation. The Commission
has determined that the requirements as
set forth are sufficient to meet the funda-
mental recordkeeping objectives set out
in the discussion supra at 138.

INDIVIDUAL DISPITTt RECORDS
(a) The Mechanism shall maintain records

on each dispute referred to It which shaU
Include:

(1) Name, address and telephone number
of the consumer;

(2) Name, address, telephone number and
contact person of the warrantor;

(3) Brand name and model number of the
product Involved;

(4) The date of receipt of the dispute and. •
the date of disclosure to the consumer of the
decision; '

(5) All letters or other written documents
submitted by either party;

(6) All other evidence collected by the
Mechanism relating to the dispute. Including
summaries of relevant and material portions
of telephone calls and meetings between the
Mechanism and any other person (Including
consultants described In f 703.4(b)) ;*

(7) A summary of any relevant and ma-
terial Information presented by either party
at an oral presentation;

(8) The decision of the members. In-
cluding Information as to date, time and
place of meeting, and the Identity of mem-
bers voting; or Information on any other
resolution;

(9) A copy of the disclosure to the parties
of the decision;

(10) A statement of the warrantor's In-
tended action (s);

(11) Copies of follow-up letters (or sum-
maries of relevant and material portions ot
tollow-up telephone calls) to the consumer,
and responses thereto; and

(12) Any other documents and communi-
cations (or summaries of relevant and ma-
terial portions of oral communications) re-
lating to the dispute. '

Section 703.6 (a) establishes mainte-
nance requirements with regard to rec-
ords that would come Into the Mecha-
nism's possession in the normal course of
its receipt. Investigation and resolution
of Individual disputes pursuant to other
sections of this Rule. The requirements
support the general purposes of record-
keeping, discussed supra, at 138. In addi-
tion, the file, available to the parties to a
dispute under Section 703.8 (e), would
provide a basis for any subsequent
arbitration, legal or other proceedings
following action by the Mechanism.

following comments reflect a contrary view:
R 1-3-3, 766, Better Business Bureau, Chi-
cago (stated that present recordlceeping sys-
tem could be modified to conform to the new
requirements with a minimum of difflculty);
TR 1470, American Arbitration Association
(records currently kept on all AAA cases In-
clude most of the basic Information required
by the proposed requirements); TB 863, Don-
ald Rothschild (economies of scale); TR 363,
Warranty Review Corporation (economies of

scale).
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The Section has been modified in cer-
tain respects. The proposed dispute sum-
mary form under former (a) (1), the fact
description under former (a) (1) (Iv), the
statement under former (a)(l) (v), and
the summary of follow-up action under
former (a) (1) (vi) have all been deleted
with a view to cost savmgs related to
Mechanism staffing. The Commission's
view is that the Information in each in-
stance would still be available In the file
under new paragraph <a) In the form of
raw documents collected or prepared by
the Mechanism in the normal couise of
dispute handling. Conversely, require-
ments for preparation of summaries of
phone conversations, oral presentations
and the like have been retained, Section
703 6(a) (6) , (7) . (10;, (11), and (121/"
since there would be no other source of
a written record for the file. This is con-
sistent with the reported practices of a
number of exising complaint handling
mechanisms.-'•H

Under the Rule. "lelevance' lernains
the principal—and probably the least
burdensome—cnteiion with regard to fil-
ing and retention of documents collected
or prepared in the normal course of re-
solving Individual disputes. However, the
Commission has modified the record-
keeping provisions relating to summaries
of phone conversations and meetings,
cited above, by inserting, as appropriate,
"relevant and material." This, together
with retention of "summaries", is in-
tended to claufy that only those portions
of oral transactions material to consid-
eration of the dispute need be recorded;
and then only in notation or summary
form. rather than lengthy or verbatim
transcriptions/"

The Commission does not expect that.
all of the typesi of iccords delmealpd in
Section 703.6(a) would necessarily be in-
volved in each dispute The Commission
recognizes that many disputes will be de-
cided fairly on the basis of vei y abbrevi-
ated files. This would not obviate the
need or requirement for orderly record-
ing, filing, and retention of records as
set out in the Rule. The guiding principle
intended is that only those iccords neces-
sary for full and fair determination of
disputes be collected, assembled, and re-
tained.

The words "the decision" in new Sec-
tion 703.6(a) (4) (formerly Section 703.6
(a) ( l ) (v i i ) ) have been substituted for
the term "resolution" to conform to us-
age in other parts of the Rule."0 As indi-
cated, the paragraphs have been renum-
bered as required by changes and dele-
tions.

=" Former Section 703 6 (ft) (3) , (4 ) , (7),
(8) and (9), respectively.

-•'•'• R 1-4, 394-395, Major Appliance Con-
sumer Action Panel; R 1-4-1, 308-309, Furni-
ture Industry Consumer Advisory Panel.

- •' A number of comments singled out prep-
aration of summaries of telephone conversa-
tions as bciiitr particularly onerous: TR 422,
Electronic Indu-;ti Ics Association; R 1-3-3,
1075, Guicn, Mcrrltt. Sopg &• Cohen. TR 222.
A&soclatlon of Home Appliance Manufac-
turers, and others

""Sections 703 l ( f ) . 7 0 3 2 ( f ) ( 2 ) , 7034 (a)
and (b) , 703 5(c ) , 703 5(d) (1) and (2) ,
703 6(a) (8) and ( 9 ) , 7 0 3 8 l c ) and others

FEDERAL REG
RULES AND REGULATIONS

INDEXING REQUIREMENTS

<b) The Mechanism shall maintain an In-
dex of each warrantor's disputes grouped un-
der brand name and aubgrouped under prod-
uct model.

(c) The Mechanism shall maintain an In-
dex for each warrantor as will show: 1) all
disputes in which the warrantor has prom-
ised some performance (either by settlement
or In response to a Mechanism decision) and
has failed to comply, and 2) all disputes In
which the w.inantor has refused to abide by
a Mechanism decision

( d ) Tlie Mechanism rhall maintain an in-
dex as will show all disputes delayed beyond
40 days

Proposed Section 703 6(b'i stated in
general terms the requiiement that a
mcchani&m must index individual dispute
files to facilitate identification and anal-
ysis of patterns of Mechanism and war-
rantor actions, and patterns of
warrantor or industry complaints or
product defects. Indexes were to be
established based on a number of factors,
including the anticipated needs of an
auditor operating under Section 703.7.
The Staff Report accompanying the pro-
posed Rule indicated that records would
probably be indexed by warrantor, prod-
uct, type of complaint, final disposition
and other categories.-'11 The general re-
quirements of the paragraph have been
clarified by substitution of new Section
703.6'b), (c) and (d), which state the
indexing requirements with more par-
ticulanty. The paragraph had been ob-
jected to on the grounds of unnecessary
bui den or lack of clarity .^'•;

Paragraph (b) now requnes that dis-
putes be indexed by warrantor's brand
name and product model. Analysis of pat-
terns of complaints is a current practice
among existing dispute settlement mech-
amsiri.s, and has formed the basis for
mechanism recommendations regarding
industrywide consumer problems-" The
practice is widely considered to be a nat-
ural and logical extension of complaint
handling," since resolution of generic
problems leads ultimately to a reduction
in tlie number of individual complaints.
The paragraph (b) indexing lequirement
is intended to recognize and preserve this
important practice among dispute set-
tlement mechanisms established under
this Rule.

Paragraph (c) states indexing require-
ments relating to two key indicators of a
warrantor's good faith participation in
an informal settlement mechanism. En-
tries under the first category—warran-
tor failure to perform obligations agreed
to—would raise a presumption of a Rule
violation. Entries under the (c) (2) cate-
gory—refusals by a warrantor to abide
by Mechanism decision—would not raise

-u R 1-2-3, 998.
••" R 1-3-2. 579. Quarles & Brady, R 1-6, 53-

54, Christopher Wheeler; R 1-4-1, GIG, Na-
tional Retail Merchants Association (not nec-
essary for operation of Mechanism itself); TR
350, Wananty Review Corporation; and see
generally Footnote 234, supra.

2 ' - R 1-2-3, 998, Staff Report
311 Id ; TR 23-24, Virginia Knauer, Office of

Consumer Affairs, HEW; R 1-6, 53-54, Chris-
topher Wheeler, R 1-2-3, 1B04, Furniture In-
dustry Consumer Advisory Panel; R 1—2-4,
1989-1991, Major Appliance Consumer Ac-
tion Panel
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s"
 a presumption,'"' but would be rcle- -
 to review of warrantor performance
e Federal Trade Commission under

ion 110(a)(4) of the Act, and the
d faith" requirement under Section
2(g) of the Rule.
ragraph (d) requires maintenance
n index of disputes delayed beyond
40 day lime limit set out In Section
(d). This requirement is Intended to

itate ease of Initial determination by
ommission, and by an auditor under

ion 703.7, as to whether a Mecha-
 is resolving disputes "expedl-
ly." A significant number of entriea
is index category would be an indi-
n that a Mechanism was not com-
g with the fundamental requirement
e Act to proceed expedltiously. That
rmination would be based ultimate-
s \\ ould a determination ot "tail- '
", on a review of the facts and
umstances in each case, or on a rep-
ntative sample of cases. In which the
hanism required more than 40 day»
ulfill its obligations under Section
Htd) of the Rule.
he indexes required under Scctlou
6 (b) , (c) and (d) could be kept con-
ntial by the Mechanism to the extent

itted under Section 703.8(b). For
oses of clarification Indexes may be
ntained in any convenient form, pro-
d that the Information required te
ily ascertainable, and the underlying
ute files are available and clearly • ,
renced
TISTICAL REPORTING REQUIREMENTS "** .,.

) The Mechanism bhall compile fienil-
ially and maintain statistics which »how
iiumbel i»nd percent of disputes In ••ch
ie followim; categoiles
) Resolved by staff of the Mecbaclon." .''"'
'A'artantoi has complied. . ^
) Resolved by staff of the Mcchanlun.
 lor compliance has occurred, and wr--
or has not complied: " •
) Resolved by staff of the Mechaulan' • ---
time for compliance has not yet occurfd; '•;'.'
1 Decided by members and warrantor b— ' ^ J -
plled, •' "-
) Decided by members, time (or compll- .-''
 lias occurred, and warrantor bu not ""^
plied; •a^S'sS'-
) Decided by membeis and time for coal*';.'r'' --'
ce has not iet occurred; tV '

) Decided by members adverse to U^-;-^";
umer; ' '• *"' % .̂ .
) No jurisdiction; r, •-
) Decision delayed beyond 40 days UlKitt '7 '̂- ""
3 5 ( e ) ( l ) ; ' . . J-sf „
0) Decision delayed beyond 40 day* UAter •'•ff.
3 5(e) ( 2 ) ; • • ' ,•('"• .'
1) Decision delayed beyond 40 <l*y» f«r . <•':'
other reason; and . <'••"?-,?.«
2) Pending decision. . '" ' ^'i'..

'^-^v'1.'
aragraph (e) requires the Mecht*^^""
 to compile, maintain and report^

istics according to various statue Uli4p"
l disposition categories. The •(•Ul-'1^11

l summary supports the function* .̂  •
———— '-: •:,^'.
•n 1-3-2, 394, Shell Oil Compftay ^»»:&K'-
sed the concern that the OonuBl̂ MI" '̂"^"
ld enforce the Rule based on ]
ed formulas regarding wammtor y?-.»
ance. No such presumption* W Itf'JJ^

ftri Vm* (ranaraliTT +hA rlle^ll—ten ——^ f̂ '"'^ed. See generally the dIfcuitlOB
good faith requirement under I
(g) , supra.

 Proposed as Section 703.6 (d).

.̂.
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and activities described under indexing,
and provides a basis for review by In-
terested members of the general public.
On the basis of the statistically reported
performance, an Interested person could
determine to file a complaint with the
Federal Trade Commission pursuant to
Section 110(a) (4) of the Act, and there-
by cause the Commission to review the
bona fide operation of the dispute set-
tlement mechanism. The accuracy of
the compilations are to be verified by an
auditor under Section 703.7 (b) (3) (11).

The statistical reporting requirements
have been modified In certain respects.
The paragraphs as proposed would have
required monthly compilations. In re-
sponse to comment on the record,"' this
requirement has been reduced to semi-
annual compilations. In order to reduce
the Mechanism's reporting burden.

Former Section 703.6(d) (1) (Ix) (in-
sufficient Information) has been deleted
as superfluous. Former paragraph (d)
(l)(xl), "decision delayed beyond 40
days", has been broken down Into the
following three categories: New 703.6(e)
(9) "delayed beyond 40 days under Sec-
tion 703.5(e)(D" (failure by consumer
to provide Information); (e)(10) "de-
layed beyond 40 days under Section 703.5
(e) (2)" (Consumer seeks redress directly
from the warrantor); (e)(ll) "decision
delayed beyond 40 days for any other
reason." Former paragraph (d)(2) re-
quiring computation of average time be-
tween referral to the Mechanism and
final resolution has been deleted on
grounds that It Is burdensome to com-
pute and of questionable value, particu-
larly In light of new categories (e) (9) >
(10) and (11).

Section 703.8 (a) requires that the
statistical compilations under Section
703.6 (e> shall be available to any per-
son tor Inspection and copying. Records
forming the basis of the statistics may
be kept confidential to the extent per-
mitted under other paragraphs of Sec-
tion 703.8.

RECORD RETENTION
(t) The Mechanism shall retain all records

specified In paragraphs (a)-(e) tor at least
4 years after final disposition of tbe dispute.

The Commission has retained the four
year requirement despite a number of
recommendations that the retention
period be reduced due to costs of stor-
age." The requirement la Intended to
support the Commission's monitoring
obligations under Section 110(a)(4) ot
the Act, which might Involve Commission
analysis of Mechanism or warrantor

«'R 1-4-1, 613. Association of Home Ap-
pliance Manufacturers (called for drastic
reduction In frequency): TR 664, Furniture
Industry Consumer Advisory Panel (cur-
rently Issues quarterly reports); B 1-3-3,928,
Amana (quarterly).

l" R 1-3-1, 290, Union Carbide Corporation
(2 years); TR 222, Association of Home Ap-
pliance Manufacturers (2 years); TR 1520,
Better Business Bureau. Chicago, Illinois (2
years); and others. But see. K 1-6, 76,
Christopher Wheeler (four years essential to
support follow-up consumer action, ETC en-
forcement, and outside research).
FEOERAl REG
RULES AND REGULATIONS 

action over an extended period. Records
would be available to parties to disputes
unresolved following Mechanism action,
or In subsequent disputes arising out of
an earlier transaction. The retention re-
quirement would help to assure that the
history and record of the dispute were
preserved for a period equal to the gen-
eral statute of limitations under the Uni-
form Commercial Code."* The Commis-
sion has no objection to storage of rec-
ords by means of microfilm or any rea-
sonable alternative to retention of raw
files.

SECTION 703.7—AUDITS
Section 703.7 establishes requirements

relating to Independent audit of the
Mechanism" itself, and of the perform-
ance of participating warrantors. The
proposed audit requirements elicited con-
siderable comment. Opponents cited the
presumed cost of an outside audit,"11 and
counterproposals also reflected a concern
with cost factors rather than opposition
to the notion of an Independent audit.'"
The general lack of opposition to an In-
dependent audit per se was reinforced by
comment favoring the audit require-
ments as proposed."* The Commission has
determined that the weight of the record
clearly supports retention of the Inde-
pendent audit requirement. However, the
requirement has been modified, to sev-
eral respects to reduce costs and clarify
the minimum obligations.

ANNUAL AUDIT
(a) The Mechanism shall have an audit con-

ducted at least annually, to determine
whether the Mechanism and Its Implementa-
tion are In compliance with this part. All
records of the Mechanism required to be kept
under 5 703.0 shall be available for audit.

Paragraph (a) is unchanged, since the
record generaUy supported the idea of an
annual audit. The "annual" requirement
is discussed In the Introductory portion,
and In Footnote 251, supra. The Mech-
anism, under revised paragraph (b) (3).
may direct its auditor to rely primarily

2" Uniform Commercial Code, 2-725.
aa 3, l-4-l, 98, (C-8), National Electrical

Manufacturers Association; TR 2058, Singer
Sewing Machines; TR 171, Kitchen Dealers
Association; TR 655, Furniture Industry Con-
sumer Advisory Panel TR 440, Electronic In-
dustries Association.

Ha R 1-4-1, 395, Major Appliance Consumer
Action Panel (allow Panel Chairman to con-
duct audit according to a specified proce-
dure; annual too frequent); B 1-4-1, 614,
Association of Borne Appliance Manufac-
turers (every three years); TR 171, Kitchen
Dealers Association (spot checks only); R
1-3-1, 290. Union Carbide Corporation (de-
lete la favor of direct review by PTC): TR
93, Council of Better Business Bureaus (per-
mit substitution of alternative plan subject
to FTC approval).

"'TR 2149, Kit Manufacturing Company;
TR 2492, California Department of Consumer
Affairs: TR 1522, Better Business Bureau,
Chicago, Illinois; TR 2174, Orange County
Office of Consumer Affairs (but tighter for-
mat should be required); TR 2043, California
Deputy Attorney General; TR 862, Donald
Rothschild; TR 2541, San Francisco Bar Com-
mittee on Consumer Rights; TR 1470, Amer-
ican Arbitration Association; TR 201, Chris-
topher Wheeler.
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 findings derived on the basis of direct
ntact with consumers who had utilized
 Mechanism. The auditor would have
ess to all Mechanism records, without
triction, whatever the methodology.
 date for completion of the report of
 audit Is specified; a Mechanism would

 free to conduct the audit to coincide
th its own budget or reporting cycle.

NATURE OF THB AKMT
(b) Each audit provided for In paragraph
 of this section Shall include at a mini-
m the following;
1) Evaluation of warrantors' efforts to
ke consumers aware of the Mechanism's
stence as required In ( 703.2(d): and " '
2) Review of the Indexes maintained pur-
nt to S 703.6 (b), (c), and (d); and
3) Analysis of a random sample of dis-
es handled by the Mechanism to deter-
e the following: (1) adequacy of the
chanism's and other forms, investigation,
diation and follow-up efforts, and other
ects of complaint handling; and (11) ac-
acy of the Mechanism's statistical com-
ations under S 703.6(e). (For purposes o(
s subparagrapb "analysis" shall Include
l or written contact with the consumers
olved in each of tbe disputes in the ran-
 sample.)

n response to comments on the public .<
ord, a number of modifications have
n made relative to the extent and
thodology of the required audit. Pro-
ed Section 703.7 (b) would have re-

ired that the audit include a review of
 aspects of Mechanism and warrantor
rformance subject to the Rule. and
at the review would include, addition-
y, verification of a statistically valid

ple of disputes decided by the Mech-
ism. Under the proposed Rule, It wag •
isioned that the auditor would rely

marily on exhaustive analysis of dis-
te files and other records, observations
dispute handling by mechanism staff
d members, and exercise of a consider-
le degree of Independent judgment as
how fairly and experltlously the Mech-
ism was operating. Verification of a
tistically valid sample would have
vided an additional check on the

ditor's findings and conclusions.
he Commission has determined that
 objectives of an Independent audit
y be realized at considerably less cost
ough substitution of requirements,
t state particular audit tasks and

thodology. Section 703.7 (b) states
se minimum requirements.
aragraphs (b)(l), (2) and (3)(ii)

 forth specific audit tasks. Paragraph
 (3) (1) repeats much of the general
uirement relating to audit of Mech-
sm operation, as set out in proposed
ction 703.7(b). However, as regards
thodology. Paragraph (b) (3) (i) per-
ts primary emphasis to be placed on
alysis by the auditor of the experiences
a sample of consumers who have -

lized a Mechanism. The paragraph
tes that "analysis" shall Include oral
written contact with the consumers
olved In each dispute in the sample.
rformance at the audit obligations
der both (b) (3) (D and (ID should
bably include preparation of a ques-
nnaire carefully structured to elicit
ormation adequate to permit an In-
R 31, 1975



Consumer Rights; R 1-8, 144, New York City
Department of Consumer Affairs (usefulness
60214 

formed Judgment as to the peifonnance
of the Mechanism, and the accuracy of
Uie statistical siimmaues.

Paragraph (b)(3) requiies anab ils of
a "random" sample, due to the costs and
uncertainty that might have resulted
under the proposed Section 703 7(b) re-
quirement of a "statistically valid" sam-
ple Nonetheless,' the sample must be
drawn so as to fairly reflect the operation
and results of Mechanism action.

The auditor could base or supplement
tlie analysis required under (b) (1) on the
consumer contacts described under (b)
< 3 ) ( i ) , though other generally accepted
auditmg methodology could be utilized.
The requirements of paragraph (b) (2)
would be met by reference by the auditor
to the Indexes, and to at least a sample
of the files forming the basis of the
indexes.

DISTRIBUTION OF AUDIT REPORT

(c) A report ot each audit under tills sec-
tion shall be submitted to the Federal Trade
Commission, and shall be made available to
any person at reasonable cost. The Mecha-
Bisnn may direct Its auditor to delete names
of parties to disputes, and Identity of prod-
ucts Involved, Irom the audit report.

Access to audit Information is intended
to facilitate the public and FTC review
functions set out in Section ll0<a) (4) of
the Act. To preserve the confidentiality
of records as permitted under Section
703 8<b) , this paragraph will permit a
Mechanism to direct its auditor to omit
from the report the identity of individual
parties or products.

There were very few comments regard-
ing paragraph (c), although several con-
sumer representatives expressed opposi-
tion to the confidentiality provision ""' A
considerable range of opinion was pre-
sented on the confidentiality issue under
Section 703.8<b). Tiie Commission ra-
tlonable tor retaining the confidentiality
provision is set out under that section.

SELECTION OF AUDITORS

(d) Auditors shall be selected by the
Mechanism No auditor may be invoked with
the Mechanism as a warrantor, sponsor or
member, or employee or agent thereof, other
than tor purposes of the audit.

The Independence requirement Is In
accord with generally accepted auditing
standards, and with current practices of
certain existing Informal dispute mech-
anisms." Comments raising cost objec-
tions to the Independence requirement
were noted In footnote 251, supra.
SECTION 703.8^ OPENNESS OF RECORDS AND

'PROCEEDINGS
Section 703 8 Is Intended to strike a

balance between the warrantors' and
Mechanism's need for confidentiality,
and the competing need for public access
and scrutiny of Mechanism operations
that is Implicit in Section 110(a) (4) of

SM See, e g , TR 2626, 2536, San Francisco
Bar Committee on Consumer Rights, R 1-8,
144, Elinor Guggenhelmer, New York City
Department of Consumer Affairs.

""TR 1521, Better Business Bureau. Chica-
go, nilnols; TR 1169-1470, American Arbitra-
tion Association.
FEDERAL REG
RULES AND REGULATIONS

the Act. The Commission believes that
the public "presence", and the right of
Interested persons to Hie complaints with
the Commission under Section 110 (a) (4)
of the Act, will conuibute to a height-
ened awareness by Mechanisms of the
need for operation in confonnance with
the Rule. This should minimize the need
for Commission monitoring under Sec-
tion 110 (a) (4) of the Act.

Under Section 703 8 statistical sum-
maries and the annual audit report
would be available to any interested per-
son. Parties to disputes could inspect or
obtain copies of their own dispute files.
Auditors would have access to all Mech-
anism records. For all other purposes a
Mechanism is permitted under the Sec-
tion to maintain the confidentiality of
its record. This Section, particularly the
confidentiality provision, elicited con-
siderable comment. For reasons ex-
plained below, the final Rule reflects only
minor changes.

STATISTICAL SUMMARIES

(a) The statl&tlcal summaries specified l;t
? 703,6(e) shall be available to nny person
Tor Inspection and copying.

Paragraph (a) is unchanged. It is in-
tended to support in a limited way the
implicit requirement in Section 110(a)
(4) of the Act relating to public review
of Mechanism operation. Comment by
some consumer representatives ques-
tioned whether the statistical summaries
could meaningfully serve the public re-
view function."5 The Commission be-
lieves that summaries and the audit re-
ports taken together will provide the
opportunity for meaningful public re-
view.

CONFIDENTIALITY

(b) Except as provided undpr paragiiiphs
(a) and (e) of this section, and paragraph.
(c) of S 703 7, all records of the Mechanism
may be kept confidential, or made available
only on such terms and conditions, or In
such lorm, as the Mechanism shall permit

Paragraph (b) Is essentially un-
changed. Except for the statistical sum-
maries, files available to parties, auditor
access, and the audit report, all records
of the Mechanism relating directly to
settlement ot disputes may be kept con-
fidential.

There was considerable debate on this
provision. The Commission believes that
the record Indicates that the require-
ments represent a fair balance between
the warrantors' need for confidentiality,
and the competing need for public access
and scrutiny of Mechanism operations.
Consumer representatives were generally
opposed to any limitation on access to
Mechanism records, for a variety of rea-
sons."' Industry spokesmen generally

^ See, eg , R 1-6, 63-64., Christopher
Wheelei; and the dlscus,sion relating to op-
position to the confidentiality provision,
infra.

""R 1-6, 106-107, Center for Auto Safety
(value of precedent In deciding whether to
pursue a claim; warrantor has access, there-
fore unfair to deny consumer access); TR
2526, 2538, San Francisco Bar Committee on
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d htionR support for conndcniltllty
cords, though several opposed the
sion as written, apparently on the
ken ground that participating war-
rs and Mechanism sponsors would
no voice in Mechanism policy re-

ng discretionary release of rec-
" The Staff Report"1 stated that

cchani&m, and its sponsors and
ipating warrantors, could decide
erms and conditions of any dl»-
ies not required by the Rule. The

ission reiterates Its position that
ule does not prohibit sponsor or
ntor involvement in (ormulaUon of -
echanism's general policy rcyud-

elease of confidential records.
ed on the pre-publicatlon InvexU"

n by the staff, the Commission U-
 of the consensus among exisUof

tt, settlement mecliaiu&ms tha& lh«
ity of the parties and product* la*
 in a dispute should not be <U»-
 to the general public.'" The con-
expressed was that the IdmUUe*
 be used by competitors or other* to
etriment of a company enpaccd in
fatth efforts to resolve dLiputo*.
a warrantor who participated in an

al dispute settlement mechanism
t be subjecting himself to pouOhte
ragement, while non-participating
ntors would not be exposed to tbix
ility. Representatives of several ex-
 mechanisms expressed the View ' !

lack of confidentiality would ay'
as ft strong disincentive to war-

r participation in Informal dispute
ment.'*' The Commission believe
on balance, the confidentiality pro-
 as proposed should be rcLdLoad. :

osure of statistical summaries audit
ts and Individual dispute fliMn -
d adequately supplement the Coo* .'
on's monitoring and enforcement^
tions under Section 110(a) 14) of
ct, without seriously compronilito '̂
nfidentiality desired by warraJatoa. •

ELEASE OF CONFIDENTIAL XCCOBM ' ' ,•

Tbs policy of the UectuLDSua «rt(A • ,
t to records mada &valUbI« »t df"
nism's option shall b« Mt oat la tte* "•"
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 or oopto* of auch nconH.
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ent. It Is tmchan«ed. BtMMtfd •

anism elect to m&kc record* anUlk-
at could be held conftdcnUal fnf ..:-
raph (b). then pirfraph («» ——M
re the Mechanism to (t&r vmmMf _ , :
 written procedure required •adf' '".^ .,- •
n '703.5(a), any lcnn» or couft" ••»••'.?
relating to the availability of—dl ..'<•'„•

ds. The Mechanism would H W—-;.*

nsumer tgtncif; pit o( ITTC
 function); R l-«. •1-0. 1
ler (Important comunMr

ation; research T»]U«).
 1-3-3, 841-43. 8cb»lnn Wefttf <
a 1-3-2. 641. Htxoa. lUrcr*—. 0
lo; R 1-t-l. 63. National Af—MI
ture Umufacturm: R 1-4-*, •L ——;

 Retell MerchanU OKI nil——; B > »i^'t
koQ carbidtOorponuoa. • - • *
 1-3-4.100*. • t-'i, :
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214 See, e.g.. R 1-2-3, 1805, FICAP; R -1-2-4.
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quired to apply Its policy, or terms and
conditions, uniformly to all requests tor
access to such records. The purpose of
these requirements Is to Insure that war-
rantors and consumers have equal
knowledge and access to any such rec-
ords.

OBSERVERS AT MEETINGS

(d) Meetings of the members to hear and
decide disputes shall be open to observers on
reasonable and nondlscrlmlnatory terms. Tha
Identity of the parties and products Involved
la disputes need not be disclosed at meetings.

The meetings policy was objected to In
several comments on grounds of imprac-
ticallfcy, or that confidentiality permitted
under paragraph (b) would be compro-
mised."1 Because of general support and
acceptance among consumer representa-
tives and existing dispute handling or-
ganizations."" the provision is unchanged.
Under paragraph < d ) . Interested per-
sons would be permitted to observe meet-
ings of the members hearing and decid-
ing disputes. Merchanlsms could not
place any unreasonable or discriminatory
limitations on attendance by observers,
though the paragraph does not prohibit
some limitations on the number of obser-
vers or frequency of open meetings. The
Commission recognizes that the presence
of observers may interfere to some degree
with the primary Mechanism function of
dispute handling.

The paragraph Is Intended to further
support the public access and scrutiny
functions implied in Section 110(a) (4)
of the Act. To preserve confidentiality,
the Mechanism would be permitted under
the paragraph to take steps to avoid dis-
closure to observers of the Identity of
parties and products involved in disputes.
In the event that parties to a dispute ap-
peared personally, as provided in para-
graph (f) of Section 703.5, then a
Mechanism might reasonably exclude
nonparty observers In the Interest of con-
fidentiality, since in any event the public
scrutiny function would be served by the
presence of the parties to the dispute.
AVAILABILITY OF DISPUTE FILES TO PARTIES

(e) Upon request the Mechanism shall
provide to either party to a dispute:

(1) Access to all records relating to the
dispute; and

(2) Copies of any records relating to the
dispute, at reasonable cost.

Paragraph (e) is unchanged. Access by
parties Includes the dispute file described
In Section 703.6 (a). It does not Include
Indexed information under paragraphs
(b), (c) and (d). or any other records
not available to the general public. There
were few objections to this provision.—

•»R 1-2-3, 381, Alcan Building Products;
R 1-3-1, 291, Union Carbide Corporation; Tr
437. Electronic Industries Association.

'"'B 1-2-3, 1011, Staff Report; R 1-2-4,
1879, Frank McLaughlln, Office of Consumer
Affairs, HEW; R 1-2-3, 1497, Chamber of
Commerce of the VS., "Pair Settlement of

. Just Claims."
"R 1-2-3. 66. Mobasco (defeats confiden-

tiality of records submitted In good fal'th and
under compulsion); R 1-4-1, 392-83, Major
Appliance Consumer Action Panel (may Im-
pair contributions currently made by volun-
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lie need cxprcssci by consumer repre-
ntatives for access to dispute settle-
ent records, and their opposition to
nfidentiality In any form. Is discussed

nder paragraph (b), supra.
Access by a party to the records of his
 her dispute Is an essential Internal
eck on the fairness of the Mechanism.
nce the Mechanism Is not required to

perate "on the record" as required of
e courts, access by parties must provide
e same type of discipline. While the
le is far from imposing a constitutional
e process standard on Mechanisms, ac-
ss to the flies of one's own case is a
inimum fairness requirement. A party
 entitled to know the basis on which a
cision is made. Requests for access to
spute records will not burden the
echanism because the cost may be im-
sed on the requesting party.
The right of a party to copy the dis-
te records will facilitate further pur-
it of the dispute should the Mechanism
cision fail to satisfy a party. The avail-
ility of the dispute file would avoid
edless cost and duplication should the
rties choose to pursue the matter fur-
er in arbitration, litigation, or some
her forum. Section 110(a)<3) of the
ct would make the decision of a dispute
ttlement mechanism admissible In evi-
nce In a civil action arising out of a
arranty obligation and relating to a
atter considered by the Mechanism.
he Act does not address the question of
misslbllity of Mechanism records re-f
ting to the dispute. Thus the admissl-
lity of these records would be deter-
ined by a court.

DISCLOSURE OF MEMBER AND
STAIT QUALIFICATIONS'

( f ) The Mechanism shall make available to
y per.son upon request, information relat-
g to the qualifications of Mechanism staff
d members.
The Commission has added paragraph

f ) . The final audit provisions no longer
quire review by an auditor of staff and
ember qualifications under Sections
3.3 and 703.4, for reasons discussed su-
a, at 151-153. Thus there is no basis
r review. Several existing dispute set-
ment mechanisms currently disclose
ographical Information in routine pub-
atlons.'" Mechanisms could satisfy the

quirement through publication of the
formation in the materials required
der Section 703.5 (a), provided the ma-
rials were updated to reflect personnel
anges.
Paragraph (g) relating to Federal

rade Commission access to Mechanism
cords has been deleted from the final
ule. The paragraph simply restated the
plied condition of Section 110(a) (4) of
e Act, which establishes the Commis-
on's review and enforcement obliga-
ns, Proposed paragraph (g) was su-

er inspections); TR 12B4, Consumer Fraud
ivision, Office of the Illinois Attorney Gen-
al (confidential; may contain off the record
missions made to resolve a dispute; court,

 course, would determine admisslbllity).
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crfluous, since the Commission would
ave access to Mechanism records under
e general grant of Investigative powers
 the Federal Trade Commission Act,
5U.S.C.S541c(seg.

PROMULGATION
The Commission has now considered

ll matters of fact, law, policy and dis-
retion, Including the data, views and
rguments presented on the Record by
terested parties in response to the No-

ce, as prescribed by law, and has de-
rmined that the promulgation of the
rade Regulation Rule and its Statement
 Basis and Purpose set forth herein
 In the public Interest.
Accordingly, the Commission hereby

romulgates the foregoing Statement of
asis and Purpose, and hereby amends
itle 16 of CFR, Chapter 1, Subchapter
, Rules, Regulations, Statements and
terpretations under the Magnuson-
oss Warranty Act, by adding a new Part

03 as follows:
PART 703—INFORMAL DISPUTE

SETTLEMENT PROCEDURES
c
3 1 Definitions.
3 2 Duties of warrantor.

INIMUM REQUIREMENTS OF THE MBCHANISM
3.3 Mechanism organization.
3 4 Qualification of members.
3 5 Operation of the mechanism.
3 6 Recordkeeplng. '
3.7 Audits.
3 8 Openness of records and proceedings.
AUTHORITY : 15 U S C. 2309 and 2310,
 703.1 D.-nnilioiis.
(al "The Act" means the Magnuson-

o.ss Warranty—Federal Trade Com-
i&sion Improvement Act, 15 U.S.C. 2301,
seq.
(b) "Consumer product" means any '

ngible personal property which is dis-
ibuted in commerce and which is nor-
ally used for personal, family, or house-
ld purposes (Including any such prop-
ty Intended to be attached to or In-
alled in any real property without re-
rd to whether it Is so attached or
stalled).
(c) "Written warranty" means: (1)
y written affirmation of fact or written
omise made In connection with the sale
 a consumer product by a supplier to a
yer which relates to the nature of the
aterial or workmanship and affirms or
omises that such material or work-
anship is defect free or wiU meet a
ecified level of performance over a
ecified period of time, or
(21 any undertaking In writing in con-
ction with the sale by a supplier of a
nsumer product to refund, repair, re-
ace, or take other remedial action with
spect to such product in the event that
ch product falls to meet the specifica-
ns set forth In the undertaking^ which

ritten affirmation, promise or under-
king becomes part of the basis of the
rgain between a supplier and a buyer
r purposes other than resale of such
oduct.
31, 1975
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(d) "Warrantor" means any person
ho gives or offers to give a written war-

anty which incorporates an Informal
ispute settlement mechanism.

(e) "Mechanism" means an Informal
ispute settlement procedure'which is In-
orporated Into the terms of a written
arranty to which any provision of Title

 of the Act applies, as provided In Sec-
ion 110 of the Act.

(f) "Members" means the person or
ersons within a Mechanism actually de-
iding disputes.

(g) "Consumer" means a buyer (other
han for purposes of resale) of any con-
umer product, any person to whom such
roduct Is transferred during the dura-
ion of a written warranty applicable to
he product, and any other person who Is
ntitled by the terms of such warranty or
nder applicable state law to enforce
gainst the warrantor the obligations of
he warranty.

(h) "On the face of the warranty"
eans: (1) If the warranty Is a single

heet with printing on both sides of the
heet, or It the warranty Is comprised of
ore than one sheet, the page on which

he warranty text begins;
(2) If the warranty is Included as part

f a longer document, such as a use and
are manual, the page In such document
n which the warranty text begins.
 703.2 Duties of warrantor.
(a) The warrantor shall not incorpo-

ate Into the terms of a written warranty
 Mechanism that fails to comply with
he requirements contained in 88 703.3-
03.8. This paragraph shall not prohibit
 warrantor from Incorporating Into the

erms of a written warranty the step-by-
tep procedure which the consumer
hould take In order to obtain perform-
nce of any obligation under the war-
anty as described In section 102 (&) (7)
f the Act and required by Part 701 of
his subchapter.

(b) The warrantor shall disclose clear-
y and conspicuously at least the follow-
ng Information on the face of the writ-
en warranty: (1) a statement of the
vailability of the Informal dispute set-
lement mechanism;

(2) the name and address of the
echanism, or the name and a telephone

umber of the Mechanism which con-
sumers may use without charge;

(3) a statement of any requirement
that the consumer resort to the Mecha-
nism before exercising rights or seeking
remedies created by Title I of the Act;
together with the disclosure that if a
consumer chooses to seek redress by pur-
suing rights and remedies not created
by Title I of the Act, resort to the Mecha-
nism would not be required by any pro-
vision of the Act; and

(4) a statement, if applicable, Indicat-
ing where further Information on the
Mechanism can be found In materials
accompanying the product, as provided
to 8 703.2 (c).

<c) The warrantor shall include in the
written warranty or in a separate section
of materials accompanying the product,
the following Information: (1) either (1)
a form addressed to the Mechanism con-
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ing spaces requesting the Informa-
 which the Mechanism may require
prompt resolution of warranty dis-
s; or (11) a telephone number of the
hanism which consumers may use
out charge;
) The name and address of the
hanism;
) A brief description of Mechanism
edures;
) The time limits adhered to by the
hanism; and
) The types of information which
Mechanism may require tor prompt
lution of warranty disputes.
) The warrantor shall take steps
onably calculated to make consum-"
aware of the Mechanism's existence
he time consumers experience war-
y disputes. Nothing contained in
graphs (b), (c), or (d) of this section
l limit the warrantor's option to en-
age consumers to seek redress di-
ly from the warrantor as long as the
rantor does not expressly require
umers to seek redress directly from
warrantor. The warrantor shall pro-
 fairly and expedltlously to attempt
solve all disputes submitted directly
e warrantor.
) Whenever a dispute Is submitted
ctly to the warrantor, the warrantor
l, within a reasonable time, decide
ther, and to what extent, it will sat-
the consumer, and Inform the con-
er of its decision. In its notification
e consumer of Its decision, the war-
or shall Include the Information re-
ed In 8 703.2 (b) and (c).
) The warrantor shall: (1) respond
 and promptly to reasonable requests

he Mechanism for information relat-
to disputes;
) upon notification of any decision
e Mechanism that would require ac-

 on the part of the warrantor. Imme-
ely notify the Mechanism whether,
 to what extent, warrantor will abide
he decision; and
) perform any obligations It has
ed to.
) The warrantor shall act In good

h in determining whether, and to
t extent, it will abide by a Mecha-
 decision.
) The warrantor shall comply with

 reasonable requirements Imposed by
Mechanism to fairly and expedl-

sly resolve warranty disputes.
MINIMUM REQUIREMENTS OF THE

MECHANISM
3.3 Merlmnism organization.
) The Mechanism shall be funded

 competently staffed at a level suffi-
t to ensure fair and expeditious reso-
n of all disputes, and shall not

rge consumers any fee for use of the
hanism.
) The warrantor and the sponsor of
Mechanism (if other than the war-

tor) shall take all steps necessary to
re that the Mechanism, and Its
bers and staff, are sufficiently insu-

d from the warrantor and the spon-
 so that the decisions of the members
 the performance of the staff are not
uenced by either the warrantor or the
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onsor. Necessary steps shall Include, at
 minimum, committing funds in ad-
nce, basing personnel decisions solely
 merit, and not assigning conflicting
arrantor or sponsor duties to Mechan-
m staff persons.
(c) The Mechanism shall Impose any

ther reasonable requirements necessary
 ensure that the members and staff act
irly and expeditlously In each dispute.

 703.4 Qunliriralion of members.
(a) No member deciding a dispute
all be: (1) A party to the dispute, or
 employee or agent of a party other
an for purposes of deciding disputes;

(2) A person who is or may become a
arty in any legal action. Including but
ot limited to class actions, relating to
e product or complaint In dispute, or

n employee or agent of such person
ther than for purposes of deciding dis-
utes. For purposes of this paragraph (a)
 person shall not be considered a
party" solely because he or she acquires
r owns an Interest in a party solely tor
vestment, and the acquisition or

wnership of an interest which Is offered
 the general public shall be prima fade

vidence of its acquisition or ownership
lely for investment.
(b) When one or two members are

eciding a dispute, all shall be persons
aving no direct Involvement In the
anufacture, distribution, sale or serv-
e of any product. When three or more
embers are deciding a dispute, at least
o-thirds shall be persons having no di-

ct Involvement In the manufacture, dis-
ibution, sale or service of any product.
Direct Involvement" shall not Include
cquiring or owning an Interest solely tor
vestment, and the acquisition or owner-

hip of an Interest which Is offered to the
eneral public shall be prima facie evi-
ence of Its acquisition or ownership
lely for Investment. Nothing contained
 this section shall prevent the members
om consulting with any persons knowl-
dgeable in Uie technical, commercial or
ther areas relating to the product which
 the subject of the dispute.
<c) Members shall be persons Inter-

sted In the fair and expeditious settle-
ent of consumer disputes. -

 703.5 Operation of tlie Mechanism.
(a) The Mechanism shall establish
ritten operating procedures which shall
clude at least those items specified In

aragraphs (b)-(j) of this section. Copies
f the written procedures shall be made
vailable to any person upon request.

(b) Upon notification of a dispute, the
echanism shall Immediately Inform

oth the warrantor and the consumer of
eceipt of the dispute. '

(c) The Mechanism shall investigate,'
ather and organize all Information nec-
ssary for a fair and expeditious decision '
 each dispute. When any evidence

athered by or submitted to the Mecha--
ism raises Issues relating to the number
f repair attempts, the length of repair
eriods, the possibility of unreasonable
se of the product, or any other issues
elevant In light of Title I of the Act <or-

31 , 1975
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ot complied;

(6) Decided by members and time tor
rules thereunder), Including issues relat-
tog'to consequential damages, or any
other remedy under the Act (or rules,
thereunder), the Mechanism shall Inves-
tigate these Issues. When information
which will or may be used in the decision,
submitted by one party, or a consultant
under S 703.4 (b), or any other source
tends to contradict facts submitted by

 the other party, the Mechanism shall
clearly, accurately, and completely dis-
close to both parties the contradictory
Information (and its source) and shall
provide both parties an opportunity to
explain or rebut the Information and to
submit additional materials. The Mech-
anism shall not require any Information
not reasonably necessary to decide the
dispute.

(d) If the dispute has not been settled,
the Mechanism shall, as expedltiously as
possible but at least within 40 days of
notification of the dispute, except as pro-
vided in paragraph <e) of this section:
(1) render a fair decision based on the
information gathered as described in
paragraph <c) of this section, and on any
Information submitted at an oral pres-
entation which conforms to the require-
ments of paragraph (t) of this section
(A decision shall Include any remedies
appropriate under the circumstances,
Including repair, replacement, refund,
reimbursement for expenses, compensa-
tion tor damages, and any other reme-
dies available under the written war-
ranty or the Act (or rules thereunder);
and a decision shall state a specified
reasonable time for performance);

(2) Disclose to the warrantor its deci-
sion and the reasons therefor;

(3) If the decision would require ac-
tion on the part of the warrantor, deter-
mine whether, and to what extent, war-
rantor will abide by its decision; and

(4> Disclose to the consumer its deci-
sion, the reasons therefor, warrantor's
Intended actions (if the decision would
require action on the part of the war-
rantor), and the information described
In paragraph (g) of this section. For pur-
poses of this paragraph (d) a dispute
shall be deemed settled when the Mech-
anism has ascertained from the consumer
'that: (1) the dispute has been settled to
the consumer's satisfaction; and (11) the
settlement contains a specified reasona-
ble time for performance.

(e) The Mechanism may delay the
performance of its duties under para-
 graph (d) of this section beyond the 4

 day time limit: (1) where the period
of delay Is due solely to failure of a con-
sumer to provide promptly his or her
name and address, brand name and
model number of the product involved,
and a statement as to the nature of the
defect or other complaint; or

(2) For a 7 day period in those cases
where the consumer has made no attempt
to seek redress directly from the warran-
tor.

(f) The Mechanism may allow an-oral
' presentation by a party to a dispute (or

a party's representative) only if: (1)
both warrantor and consumer expressly

agree to the presentation;

FEDERAL RE
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i2) Prior to agreement the Mechanism
fully discloses to the consumer the fol-
lowing Information: (1) that the presen-
tation by either party will take place
only If both parties so agree, but that If
they agree, and one party falls to appear
at the agreed upon time and place, the
presentation by the other party may still
be allowed;

(11) That the members will decide the
dispute whether or not an oral presenta-
tion is made:

(ill) The proposed date, time and place
for the presentation; and

(Iv) A brief description of what will
occur at the presentation Including, it
applicable, parties' rights to bring wit-
nesses and/or counsel; and

(3) Each party has the right to be
present during the other party's oral
presentation. Nothing contained in this
paragraph (b) of this section shall pre-
clude the Mechanism from allowing an
oral presentation by one party, if the
other party falls to appeal at the agreed
upon time and place, as long as all of
the requirements of this paragraph have
been satisfied.

(g) The Mechanism shall Inform the
consumer, at the time of disclosure re-
quired in paragraph (d) of this section
that: (1) if he or she is dissatisfied with
Its decision or warrantor's Intended ac-
tions, or eventual performance, legal
remedies, including use of small claims
court, may be pursued;

(2) The Mechanism's decision Is ad-
missible in evidence as provided In sec-
tion 110(a) (3) of the Act; and

(3) The consumer may obtain, at rea-
sonable cost, copies of all Mechanism
records relating to the consumer's dis-
pute. '

(h) It the warrantor has agreed to
perform any obligations, either as part
of a settlement agreed to after notifica-
tion to the Mechanism of the dispute or
as a result of a decision under paragraph
<d) of this section, the Mechanism shall
ascertain from the consumer wfthin 10
working days of the date for perform-
ance whether performance has occurred.

(1) A requirement that a consumer
resort to the Mechanism prior to com-
mencement of an action under section
110(d) of the Act shall be satisfied 40
days after notification to the Mechanism
of the dispute or when the Mechanism
completes all of its duties under para-
graph (d) of this section, whichever
occurs sooner. Except that. If the Mech-
anism delays performance of its para-
graph (d) of this section duties as
allowed by paragraph (e) of this section,
the requirement that the consumer ini-
tially resort to the Mechanism shall not
be satisfied until the period of delay al-
lowed by paragraph (e) has ended.

(j) Decisions of the Mechanism shall

§
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not be legally binding on any person.
However, the warrantor shall act in
good faith, as provided in § 703.2 (g).
In any .civil action arising out of a war-
ranty obligation and relating to a mat-
ter considered by the Mechanism, any
decision of the Mechanism shall be ad-
missible in evidence, as provided in sec-
tion 110 (a) (3) of the Act.
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 703.6 /Iccoitlkccping.
(a) The Mechanism shall maintain

ecords, on each dispute referred to it
hich shall Include: (1) Name, address
nd telephone number of the consumer;

<2) Name, address, telephone number
nd contact person of the warrantor;
(3) Brand name and model number of

he product Involved;
(4) The date of receipt of the dis-

ute and the date of disclosure to the
onsumer of the decision;

(5) All letters or other written docu-
ents submitted by either party;
(6) AU other evidence collected by

he Mechanism relating to the dispute,
ncluding summaries of relevant and
aterial portions of telephone calls and
eetings between the Mechanism, and

ny other person (including consultants
escribed in S 703.4 (b)); •"
(7) A summary of any relevant and
aterial information presented by either

arty at an oral presentation;
(8) The decision of the members In-

luding Information as to date, time and
lace of meeting, and the Identity of
embers voting: or information on any

other resolution;
(9) A copy of the disclosure to the

arties of the decision;
(10) A statement of the warrantor's

ntended actlon(s);
(11) Copies of follow-up letters (or

ummaries of relevant and material por- •
tlons of follow-up telephone calls) to the
consumer, and responses thereto? and

(12) Any other documents and com-
munications (or summaries of relevant
and material portions of oral communi-
cations) relating to the dispute.

(b) The Mechanism shall maintain an
index of each warrantor's disputes • ' •
grouped under brand name and sub-
grouped under product model.

(c) The Mechanism shall maintain an ,̂
index for each warrantor as will show:
(1) All disputes in which the warrantor
has promised some performance (either
by settlement or in response to a Mech-
anism decision) and has failed to com-
ply; and

(2) All disputes in which the war-
rantor has refused to abide by a Mech-
anism decision.

(d) The Mechanism shall maintain an
Index as will show all disputes delayed
beyond 40 days. <:•-

(e) The Mechanism shall compile ^
emi-annually and maintain statistics ^

which show the number and percent of [
disputes In each of the following cate-
gories ; (1) Resolved by staff of the Mech-
anism and warrantor has complied;

(2) Resolved by staff of the Mech-
nism, time for compliance has occurred, „•
nd warrantor has not complied; -\;'

(3) Resolved by staff of the Mechanism. ''
nd time tor compliance has not yet •
ccurred;

(4) Decided by members and warran-
r has compiled;
(5) Decided by members, time for com-

liance has occurred, and warrantor baa
R 31, 1975
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(7) Decided by members adverse to the
consumer;

(») No lurtedlcUon; ' •-'.
(9) Decision delayed beyond 40 days

under S 703.5 (e)(l);
(10) Decision delayed oeyond 40 days

under i 703.5 <e) (2) ;..
(11) Decision delayed beyond 40 days

tor any other reason; and. /

(12) Pending decision.'"'
(f) The Mechanism shall retain all

records specified ta^paragr'aphs (a;)-(e)
of this section for' at least 4 years after
final disposition of the dispute.,
§ 703.7 Audits. . ' ?

(a)' The Mechanism shall have an
audit conducted at least annually, to de-
termine whether the Mechanism and Its
Implementation are in compliance with
this part. All records of the Mechanism-
required to be kept under S 703.6 shall be
available for audit.

tb) Each audit provided for in para-
graph (a) "of this section shall Include
at a minimum the following: (1) evalua-
tion of warrantors' enorts to make con-
sumers aware of the Mechanism's ex-
istence as required to $ 703-2 (d);

(2) Review of the Indexes maintained
pursuant to $ 703.6(b.), (c), and (d); and

(3) Analysis of a random sample of
disputes handled by the Mechanism to
determine the following:.

ttMMt «
RULES AND REGULATIONS

tistlcal compUa&ons under S 703.6(e
(For • purposes ̂ of this .aabparagrap
"analysis" shall Include oral or writte
contact with the tonsumers Involved I
each of the disputes to the random sam
ple.>. • • 

(0 A report of each audit under th
section shall be submitted to the Feder
Trade Commission, and shall be mad
available to any person ^t reasonabcost. The Mechanism m-iy direct I
auditor to delete names of parties to di
putes. and Identity of products involve
from-the audit report.

(d) Auditors sUaU\be selected by th
Mechanism. No auditor mat be involve
with the Mechanlstai as a warranto

(i) adequacy of the Mechanism's com
plaint and other forms, investigation
mediation, and foUow-up efforts, an
other aspectp of complaint handling; an

(ill "Accuracy of the Mechanism's sta

sponsor or member, or employee or age
thereof, other than for purposes of th
audit. ..
§ 703.8 OpciinrM of rrcor<(s niul, pr

ceedings. .
(a) The statistical summaries spe

ified In S 703.6 (e) shall be available 
any person for Inspection and copyin

(b) 'Except 'as provided under par
graphs (a-) and (e) of this section, an
paragraph <c) of i 703.7^ all words 

. 'S

»»$?», »6l I «^ NO; 251—WIBM110AT, ittC
). "respect to records made avaU&ble at the
h Mechanism's option shall be s&t out In
n the procedures under J 703.5 (ai; the
n -. policy shall-be applied .uniformly to all
- -requests for access to or cbptea -of such

records. • . " . -
is (d) Meetings of the members to hear
al and decide disputes shall be open to Ob-
e .servers on reasonable and nondl3crlmlna-

le tory terms. The identity of the partiests ~~~' — - • " • . . . -
s-
d,
e
d
r,
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the Mechanism may be kept cdnndenlial.
or made available only on such terms and
conditions, or in sUch form, as the
Mechanism -shall permit.."'

• (c) The policy of the Mechanism with

and products Involved to disputes need
not be disclosed at meetings.

(u) Upon request the Mechanism shall
provide to either party to & dispute: (11
access to all records relating to the dis-
pute; and

(2) Copies -of any records relating to
the dispute, at reasonable cost.

(t) The Mechanism shall make avail-.
able to any person upon-request, Infor-'
mation relating to the .qualifications of
Mechanism staff and members.

icttoe;Jiay4,1978. . ' s

imulgated by the Federal Trade
ommlssion December 31,1975.

VIHGMIA M. HABDDH!, •
Acting Secretary.
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