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FAX COVER SHEET
i Deanne Loonin From:  Flena H. Ackel
Company: NCLC Pages: /66 2—-

77 Summer Street, 10th Floor
Boston, MA 02110-1006

Fax: Fax: 617 542-8028 Date - November 9, 2005

Phone: 617 542-8010 Re:  PIRG represented by Public
Citizen re subpoena matters

O Urgent [ For Review 03 Please Comment [ Please Reply [ Prease Recyde

The information contained in this facsimile is information protected by the at{omey-client and/or work product privileges. It is intended for the use of the individual
mamed above and the privileges are not waived by virtue of this been sent by facsimile. If the person actually receiving this facsimile or any other reader of the
facsimile is not the named recipient, any use, dissernination, distdbution or copying of the communication is strictly prohibited. If you have received this
communication in error, please immediately notify the sender by telephone and retun the original message to the address below via U. S. Postal Service. Thank you.
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Clarisa Herrera - Fwd: FW: 087-26 LAFLA
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‘ ) q2
From: Clarisa Herrera . \ q'

To: dgupta@citizen.org; Elena Ackel

Date: 11/7/2005 12:22 PM
Subject: Fwd: FW: 087-26 LAFLA ( 7/OL ! L S

M A Nl V"
Dear Mr. Gupta, Vad"
f

I sent you the fax documents in batches that match the numbers on the cover sheet.

- 1. Subpeona for the Office of Administrative Hearings. tﬁ
2. Brooks Institute of Photography Notice of Conditional Approval
3. Our Response to suboena

~-—=4. Sanctions Motion (this one | am about to send with this new cover page).
—>5. Here is an additional 63 page pdf with the Motion for Protective Order that was not included on the original

cover sheet info. - .

Thank you very much.

G. o

Sincerely, ,'_,Z R ﬁ%g/

Clarisa Herrera

Legal Secretary for Consumer Law / Trade School Unit
and Government Benefits Unit

LEGAL AID FOUNDATION OF LOS ANGELES

5228 Whittier Boulevard

Los Angeles, California 90022-3883

phone (213) 640-3926
fax (213) 640-3911 (attention: Clarisa)
cherrera@lafla.org
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BEFORE THE
OFFICE OF ADMINISTRATIVE HEARINGS

In the Matter of: Bureau for Private Postsecondary and
Vocational Education adv. Brooks Institute of Agency / Agency Case No. 06147
Photography

OAH No. 2005080993

D SUBPOENA: Requesting Testimony m SUBPOENA DUCES TECUM: Requesting the Production of Records or Things

(name and address of person being subpoenaed)
THE PEOPLE OF THE STATE OF CALIFORNIA Los Angeles Legal Aid, East L.A. Office, 5228

SEND GREETINGS TO: Custodian of Records Whittier Blvd., Los Angeles, CA 90022
(name, address and telephone number of contact person)

[ Respondent Tiffany Mitchell, Greenberg Traurig, LLP, 2450
Colorado Ave., Ste. 400E, Santa Monica, CA 90404

1. At the request of O Petitioner

(party name) Brooks Institute of Photography

2. You are hereby commanded, business and excuses being set aside, to appear as a witness on:

(date) , at (time) , and then and there to testify at: (location)
O 0AH, 560 J Street, Suite 300, Sacramento CA 95814 O3 OAH, 320 West Fourth Street, Room 630, Los Angeles CA 90013
D) OAH, 1515 Clay Street, Suite 206, Oakland CA 94612 T OAH, 1350 Front Street, Room 6022, San Diego CA 92101
O Other: , California.

3. You are not required to appear in person if you produce the records described in the accompanying affidavit and a completed
D declaration of custodian of records in compliance with Evidence Code sections 1560, 1561, 1562, and 1271. (1) Place a copy of
the records in an envelope (or other wrapper). Enclose your original declaration with the records. Seal them. (2) Attach a copy
of this subpoena to the envelope or write on the envelope the case name and number, your name and date, time, and place from
item 2 (the box above). (3) Place this first envelope in an outer envelope, seal it, and mail it to the Office of Administrative
Hearings at the address checked in item 2. (4) Mail a copy of your declaration to the attomey or party shown in item 1.

4. You are not required to appear in person if you produce the records described in the accompanying Attachment A and a

m completed declaration of custodian of records in compliance with Evidence Code section 1561.

By September 21, 2005 (date), send the records to: Worldwide Network, 1533 Wilshire Blvd., Los Angeles, CA

90017. Do not release the requested record to the deposition officer prior to the time and date
specified above.

NOTE: _This manner of production may not satisfy the requirements of Evidence Code section 1561 Jor admission at hearing.
5. You are ordered to appear in person and to produce the records described in the accompanying affidavit. The personal

D appearance of the custodian or other qualified witness and the production of the original records is required by this subpoena.
The procedure authorized by subdivision (b) of section 1560, and sections 1561 and 1562 of the Evidence Code will not be

deemed sufficient compliance by this subpoena.

6. Disobedience to this subpoena will be punished as contempt of court in the manner prescribed by law.

7. Witness Fees: Upon service of this subpoena, you are entitled to witness fees and mileage actually traveled both ways, as
provided by law, if you so request. You may request them before your scheduled appearance from the person named in item 1.
See Government Code sections 11450.05, 11 450.50, 68092.5-68093, and 68096.1-68097.10.

8. IF YOU HAVE ANY QUESTIONS ABOUT WITNESS FEES OR THE TIME OR DATE YOU ARE TO APPEAR, OR TO BE
CERTAIN THAT YOUR PRESENCE IS REQUIRED ON THE DATE AND TIME SPECIFIED ABOVE, CONTACT THE PERSON
REQUESTING THIS SUBPOENA, LISTED IN ITEM 1 ABOVE, BEFORE THE DATE LISTED IN ITEM 2 ABOVE.

(Date Issued) Q/ { / ()5 (Signature of Authorizing Official) 7 ,%él(/{ y W
()

L O o bt et o
OAH-1 (Rev. 10/00)




(Printed Name)\ﬁs_%lﬂ\ﬂ)‘ 'Ml‘l(’))d( (Ti itle)&% d’ de

LA-FS1359014v01\86110.011100



DECLARATION FOR SUBPOENA DUCES TECUM

(Any party issuing a subpoena for production of books and/or records must complete this section.)

The undersigned states that the books, papers, documents and/or other things named in attachment A hereto and requested by
this subpoena are material to the proper presentation of this case, and good cause exists for their production by reason of the

following facts:

Respondent Brooks Institute of Photography (“BIP”) requires the documents described in Attachment A
hereto to investigate whether Bureau for Private Postsecondary and Vocational Education (“BPPVE”)
employees improperly divulged information regarding its investigation of BIP to third parties: In
addition, the documents are necessary to investigate the allegations set forth in BPPVE’s July 11, 2005
Notice of Conditional Approval to Operate.

(Use additional pages, if necessary, and attach them to this subpoena.)

Executed September 1, 2005, at Santa Monica , California.
I declare under penalty of perjury that the foregoing is true and correct.

Wy, Plodott

|
vv ‘i: ignature of Declarant)

METHOD OF DELIVERY of this subpoena:

D Personal Service - In accordance with Code of Civil Procedure sections 1987 and 1988, delivery was effected by showing the
original and delivering a true copy thereof personally to:

D Messenger Service — In accordance with Government Code section 1 1450.20, an acknowledgement of the receipt of this
subpoena was obtained by the sender after it was delivered by messenger to:

[\Zl Certified Mail, Return Receipt Requested — I sent a true copy of this subpoena via certified mail, return receipt requested to:
(name and address of person)

Los Angeles Legal Aid, East L.A. Offices

5228 Whittier Blvd.

Los Angeles, CA 90022
atthe hourof _4:30 p. m.,on  Sept. 1 , 2005 ,
City of Santa Monica , State of California

OAH-1 (Rev. 10/00) - REVERSE




ATTACHMENT A

Definitions
The term “Document(s)” shall have the same meaning as the term “Writing” set forth in
California Evidence Code § 250.

The term “Relating to” shall mean directly or indirectly constituting, containing,
embodying, concerning, evidencing, showing, comprising, reflecting, identifying, relating
to, stating, referring to, dealing with, commenting on, responding to, describing,
involving, mentioning, discussing, recording, supporting, negating, or in any way
pertaining to the subject.

The term “Communications” shall mean any exchange or transmission of information of
any kind to another person, whether accomplished by person to person, by telephone or
through any other medium, including, but not limited to, discussions, conversations,
negotiations, conferences, meetings, speeches, memoranda, letters, electronic mail, voice
mail, notes, statements or questions.

Document Request

1. Any and all documents relating to any communications between any Los Angeles
Legal Aid employees, including without limitation communications by and
between Elena H. Ackel, Esq, and any employee of the Bureau for Private
Postsecondary and Vocational Education ("BPPVE") relating to Brooks Institute
of Photography (“BIP”) and/or Career Education Corporation (“CEC”).

2. All documents provided to you by any employee of the BPPVE relating to BIP
and/or CEC.

3. Any and all documents relating to any communications between you and any
television, print, radio or other media representatives (including without limitation
Gretchen Morgenson of the New York Times, Morgan Green of the Santa
Barbara News Press, any other journalists or reporters, and/or any employees of
CBS) regarding BPPVE, BIP and/or CEC.

4. Any and all documents relating to any communications between you and any
investment firms, banks, or agencies (including without limitation Warburg
Pincus and/or UBS Investment Research) regarding BPPVE, BIP or CEC.

5. All documents relating to any communications between you and Mark A.
Kleiman, Esq. and/or Janet L. Spielberg, Esq.

6. All documents relating to all communications between or among any persons
regarding BPPVE, BIP and/or CEC not otherwise requested above

7. All telephone logs relating to any communications requested above.

LA-FSI\357542v02\86110.011100



8. All facsimile logs relating to any communications requested above.

9. All telephone bills relating to any communications requested above.

LA-FS1\357542v02\86110.011100






COPY

Case Caption: In the Matter of: Brooks Institute of Photography

DECLARATION OF SERVICE

L, the undersigned, declare that T am over eighteen (18) years of age 2:1d not a party to the
within entitled cause. [ am employed in the County of Sacramento, and my i-usiness address is

400 R Street, Suite 5000, Sacramento, California 95814,
On July 11, 2005, I served the foregoing document described as:

NOTICE OF CONDITIONAL APPROVAL

by placing it in an envelope addressed to the last known address of the perso:: to whom it is addressed,
as follows:

Dr. Greg Strick — President Regular and Certified Mail N¢.. 7004 2890 0000 2794 8983

Brooks Institute of Photography Return Receipt Requested
801 Alston Road
Santa Barbara, CA 93108

I'am familiar with our Department’s practice of collection and proces:ing correspondence
for mailing. Under that practice, it would be deposited with the U.S. Postal S =rvice on that same
day with certified rail and first class mail postage thereon fully prepaid at Sz.cramento,

California in the ordinary course of business. I am aware that on motion of tl'e party served,

I declare under penalty of perjury under the laws of the State of Califcmia that the
foregoing is true and correct. Executed this 11™ day of July, 2005.

M a:&/
1@63110&3«3




STATE OF CALIFORNIA ARNOLD SCHWARZENEGGER, Govornor

e BUREAU FOR PRIVATE POSTSECONDAFY
Department o AND VOCATIONAL EDUCATION
Physical Address: 400 “R" Streel, Suite 5000 « Sacramentn, CA 8:814-5200
o Malling Address: P.0, Box 980818 . West Sacramento, CA 957:18-0818
Aﬁ'arm Phono: (916) 4452427 + FAX, (918) 323-8571

July 11, 2005

Dr. Greg Strick, President Clertified Mail Number 700.: 2890 0000 2794 8083
Brooks Institute of Photography Remum Receipt Requested
801 Alston Road

Santa Barbara, CA 9310%

RE: Notice of Conditional Approval to Operalc
Institution Code No. 4201871

Dear Dr. Strick:

Under the authonty granted the Bureau for Private Postsecondary and Vocational Edi: cation (“Bureau”) under
sectons 94900 and 9490! of the Calitormia EBducation Code, the Bureau notifie:. you, Dr. Greg Strick,
President of Drooks Institute uf Photography (“Brooks Instinnte”), that the Bureau has determined that an
unconditional grant of approval to operate i3 not in the public intcresl. Based upon the Renewal Application,

Dipluma in Professional Photography
Diploma in Film and Video Production
Assoclate of Arts fu Vigual Journalism
Bachelor of Arts in Visual Communication
Bachelor of Arts in Professional Photography
Bachelor of Arts in Film and Video Production
Bachelor of Arts in Visaal Journalism
Master of Science in Photography

Under Califomia Education Code section 94840, an application for re-approval wu.st be submied at Jeast
ninety days prior to the termination of your approval. Please reference the attache-1 Conditional! Approval
documents listing the school title, site address and code number, approved program ; and term of approval.
You will be contacted prior o0 a Site Visit, informed of the composition and qualilications of the Visiting
Committee, and given an opportunity to challenge that composition.



Brooks Institule of Photography
July 11, 2005
Page 2 of 19

INSTITUTION'S RIGHT TO A HEARING

Pursuant to Education Code sections 94901(c)(3), 94965, and 94975, and Governrient Code section 11500
and following, you may make a writicn request for a hearing within 15 days of the dute on which this letter is
served on you by certified mail. A written request for a hearing may be made by del vering or mailing, within
15 days of service of this letter, a signed and dated statement to the effect thar Brook:: Institute of Photography
requests a hearing of the Bureau’s conditional approval of its application for renev.al to operate to: Sheila
Hawkins, Education Administrator, Bureau for Private Postsecondary and Vocational Education, 400 R Street,
Suite 5000, Sacramento, CA 95814.

Should you request a hearing, you may, but need not be, represented by counsel at all stages of the proceeding.
You also have the right to be present at the hearing, 10 cross-examine witnesses, and t present evidence.

If you request a hearing, further information regarding your right to discovery and t: request a postponement
of the bearing for good cause will be provided 1o you with the notice of hearing. Unl:ss a written request for a
hearing is signed by you or on your behalf, and is delivered or mailed to the Bur:an within 15 days after
service of this letter, Brooks Institute of Photography will waive or forfeit the rizht to an administrative
hearing, and the Bureau’s conditional approval of Brooks Institute’s renewal applica‘ion will become final on

the day following the last day to request a hearing.

NOTICE REGARDING STIPULATED SETTLEMENTS

Education Code section 94975 provides for the disposition of any issues involved in 1 1¢ hearing by stipulation
or settlement prior to the hearing date. A stipulated settlement is a binding written agreement between you
and the Bureau regarding any or all of the matters charged and the consequences thereof. Such a stipulation
must have the approval of the Burcau but, once approved, would be incorporated into «t final order.

I. BACKGROUND AND HISTORY OF THE APPLICATION

The Bureau is within the Department of Consumer Affairs and is responsible for regulating California’s
private postsecondary educational institutions in compliance with the Private Postsecondary apd Vocational
Education Reform Act of 1989 (“Act” — California Education Code sections 94700 an 1 following). In order to
operate legally in California, schools that are not exempt must obtain “approval to ¢ serate” from the Burean
and geet minimum educational standards under the Act (Education Code section 9487 1).

Brooks Institute of Photography is owned and operated exclusively as a Limited Lialility Corporation, which
is wholly owned by Career Education Corporation located at 2985 Greenspoint Parkvsay, Suite 600, Hoftman
Estates, Illinois. The Bureau approved Career Education Corparation’s ownership of Brooks Institute on May
4, 1999. Brooks Institute submitted an application for renewal 10 operate in the Stat: of California, received
on October 4, 2004. As part of the evaluation of the renewal application, the Bure:au conducted an on-site
assessment of Brooks Institute’s records on November 8 and 9, 2004. The on-site 1-2view was prompted, in
part, by allegations of unethical business practices made by a former employee of Biooks Institute to Brooks
Institute’s accrediting agency, the Accrediting Council for Independent Colleges and Schools (ACICS). The
following is a brief chronology of Brooks Institute’s application for renewal to operatc

October 4, 2004 The Bureau receives Brooks Institute’s applicatio: for renewal to operate.

November 8, 2004 Eureau for Private Postsecondary and Vocational Education
representatives Marcia Trott and Lynnelle Cuse conduct an on-site



Brooks Instiute of Photography

Juby 11, 2005

Page 3of 19
assessment of Brooks Institute by randomly selecting student records for
review, including fifty student records from the ¢ -op/cancellation list.

December 1, 2004 Marcia Trott, Senior Education Specialist, sends a report to Brooks
Ingtitute detailing general findings and issues of non-compliance and
violations of the Act. ‘

December 31, 2004 The Bureau receives Brooks Institute’s response ‘o the December 1, 2004
report.

January 31, 2005 The Bureau receives Brooks Institute’s revised risponse to the December
1, 2004 report,

February 23, 2005 Nicole L. Burke, an employee of the Bureau fir Private Postsecondary

- and Vocational Education, visits Brooks Instit e posing as a potential

student.

February 28, 2005 Bureau for Private Postsecondary and Vocational Educaton

representatives Marcia Trott, Lynnelle Case, and Deborah Godfrey
conduct an unannounced visit to Brooks Institute

Reconciliation of the December 1, 2004 Compliance Yisit Report
== erember 1, 2004 Compliance Visit Report

The Bureau has completed an evaluation of Brooks Institute’s application for renew:1 to operate as a private
postsecondary educational institution. The November 8 and 9, 2004 on-site evaluation culminated in a
compliance report, dated December 1, 2004, outlining findings and specific area: of non-compliance by
Brooks Institute. Brooks Institute responded to this report on December 31, 2004, and provided additional and
amended information on January 31, 2005. Non-compliance issues included, in part. offering an ‘unapproved
program entitled “Pre-Graduate Studies”; the failure to provide prospective students ith the “Transferability
of Units and Degrees Earned at Our School” disclosure form; and the omission of re: uired information in the
catalog and on the enroliment agreement.  Also cited were issues regarding Brooks Institute’s admissions
policies and procedures, as well the omission of material facts in the catalog reganling loan indebtedness a
student may incur while enrolled in a Brooks Institute program. Brooks Institute sa-isfactorily responded to
several of the non-compliance issues identified by the Bureau, including:

admissions policies and procedures

catalog omissions

unapproved educational titles

organization of student records

enrollment agreements

Notice Conceming Transferability of Units and Degrees Earned at Our School
scholastic regulations and graduation requirements

tuition, fee and refund schedules

'.0'.'..

The December 1, 2004 compliance report also cited violations, including one regarding the “School
Performance Fact Sheet” and another regarding “Ethical Principles and Practices” amsng others, that have not
been sufficiently resolved. In consideration of these unresolved issues, the Bureau co- ducted an unannounced
visit 10 Brooks Institute in February 2005, which also yielded evidence of non-cc npliance related to the
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Student Tuition Recovery Fund (STKF). It is these violations and acts of non-com liance that are the bases
for gachy of the allegations vutlined in Sections A througl C of this docurnent.

II. BASES FOR CONDITIONAL APPROVAL

The Bureau has completed its review and assessment of the Brooks Institute of Photography renewal
application o operate as a private postsecondary educational institution pursuant t: Education Code section
94900. Education Code section 94901(¢c)(2) defmes the circumstances under whicly st Is appropriate tor the
Burcau (v grant a Conditional Appruval Lo vporale;

“If the institution is in compliance with this chapter, but hss operated within 11ree years before
the filing of the application in violation of this chapter then in effect, - if the council

determines that an unconditional grant of approval to operate is not in the pnblic interest, the
council may grant a conditional approval to operate subject to whatever restri tions the council
deems appropriate. The council shall notify the institution of the restrictions nr conditions, the
basis for the restrictions or conditions, and the right to request a hearing to contest them.
Conditional approval shall not exceed two years.”

The following violations substantiate the Bureau’s reasons why it is not in the pub ic interest to grant a full,
mconditional approval to aperate to Rronks Insfitte at this time.

A. BROOKS INSTITUTE PRESENTED FALSE OR MISLEADING INFORMATION TO

PROSPECTIVE STUDENTS REGARDING EMPLOYMENT OPPORTUN: TIES.

Brooks Institute presented false and misleading information to prospective studeiits regarding employment
vpportunilies it tree rospects: (1) availability of jubs; (2) potential salaries; :nd (3) career placement
services provided,

Generally, the Bureau may refuse to issue or renew an approval if the institatin violates any standard,
rule, or regulation under the chapter governing private postsecondary anc vocational institutions.
{(Education Codo § 94830(a).) The Bureau has the authority to refuse to issue or renew an approval if the
institution presents to prospective students information that is false or misleadin ; relating to employment
opportunities. (Education Code § 94830(h).) In addon, the Retorm Act p.ohibits an institution or
representative of au institution from “advertis[ing] concerning job availability, c'sgree of skill and length
of time required to Icarn a tradc or skill unloss the information is accuratc anc. in no way misloading.”
(Education Code § 94831(%).)

The Act enumerates certain misrepresentations that violate the Act:

“No institution or representative of an institution shall make or cause to be n.ade any statement that is
In any manner untrue or misleading, either by actual statement, omission, or intimation.” (Education
Code § 94832(a).)

“No institution or representative of an institution shall engage in any false, leceptive, misleading, or
unfair act in connection with any matter, including the institution's advert sing and promotion, the
recruitment of students for enrollment in the institution, the offer or sale of i program of instruction,
course length, course credits, the withholding of equipmént, educational miterials, or loan or grant
funds from a student, training and instruction, the collection of payments, or job placement.”
(Education Code § 94832(b).)
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"Ihe Act then mandates that certain disclosures be made to prospective students: “Each institution oftering
a degree or diploma program designed 1o prepare students for a particular vocatii.nal, trade, or career field
shall provide W vach prospective student a schuol performnunce fact shiest disclesing all of the followiug
information:

(3) The number and percentage of students who begin the program and secur» employment in the field
for which they were mained. In calculating this rate, the mstittion shal consider as not having
obtained employment, any graduate for whom the Institution does not posse 3s evidence, documented
in his or her file, showing that he or she has obtained employment in the .ccupation for which the

program is offered.

(4) The average annual starting wages or salary of graduates of the ins irution's program, if the
institution makes a claim to prospective students regarding the starting salariis of its sraduates. or the
starting salaries or local availability of jobs in a field. The institution shall disclose to the prospective
student the objective sources of information necessary to substantiate the ud' fulness of the claim.

Each school that offers or advertises placement assistance for any course of nstruction shall file with
the council its placement statistics for the 12-mouth period o1 calendar yeas is unediately preceding the
datc of the school's application for annual revicw for every course of instruiition.” (Education Codc

§ 94816(a).)

Allegations:

1. BROOKS INSTITUTE PROVIDED FAISE OR_MISLEADING INFORIMATION REGARDING
EMFPLOYMENT OPPORTUNITIES.

Reprosentatives of Brooks Institute provided falsc and mislcading informartica regarding cmployment
opportunities to then-prospective students who graduated in 2003, ag well £ to prospective students
entering programs in 2005. Deceptive practices misrepresented Job placemer : and employment tenure
that were in direct contradiction with jts own placement records, as well a: national and state fabor

statistics.

Un or about Apnf 4-5, 2005, the Bureay sent out 121 e-mall surveys to a sampling of 2003 graduates
asking what representations were made by Brooks Institute regarding empic /ment opportunities. Of
those, fourteen graduates responded.’ Drooks Institute made the following rcprescatations to thesc
prospective students with regards to career opportunities:

Graduate # 3% “I enrolled in the program because I loved photograph:. and was told that after
going to Brooks I would have a 95% chance of finding a job after gre.Juation. The admissions
Tepresentative told me I would have a 95% chance of finding a job after graduation. Brooks did
no (sic] meet those expectations, as [ don’t have a photo related job.”

! The o-mail addresses were provided by Institute from its dutabase. Meny were no longer viable,

* Individual students are referred to herein by number to protect the privacy of the students. Tl'e identitics of stadents will
be disclosed at uny potendut houring or pursuunt w any valid request for discovery. At any po-:ntiul houring, complyinant
will move for an order limiting the disclosure of the identities of these students to this proceed .ag and/or resulting

appeals.
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Brooks Institute records indicate this 2003 baccalaureate graduate in Professional Photography
was “college-placed” in part-time’ employment. As recorded, this grar uate’s employment began
eight months after graduation as a “Web Developer” with a wage ol $12.00 per hour. “Web
Developer” is not a placeent i the field of Professional Phorograp.1ly. Institute records also
reflect total loan indebtedness for this 2003 graduatc of approximately $76,600.

Graduate # 6: “I was told thar Job placement was almost 100% afte - gradusation with income
sufficient to warrant the loans necessary for me to attend. This turned out to be un-true. It took
me fifteen months to find industry work, and still it isn’t earning me as ;uch as I spent in school.”
In response to the Bureau’s survey question, "dre you working in an . ccupation Jor which your
degree or diploma prepared you for? " Graduate #6 stated, “Yes. To th: extent that I am a courier
for 4 production company. 1 still am not using the skills that I honed in t:chool.”

Brooks Institute records indioate this 2003 baccalaurcate graduate in Fiim/ Video Production was
self-placed in part-time hourly employment seven months prior to grad- ation. The job title listed
by Brooks Institute was “film/video production.” In nther Rrooks Inst ‘ute records (Employment
Verification Form), the job title for this graduate is listed as a “film screener” at a movie theater
with a wage of $6.50 per hour. Institute records also reflect total loan indebtedness for this 2003
baccalaureate graduate of approximately $112,000.

Drooks Institute also wade reprosentations to prospective studemts for pre-grams beginning in 2005
when it provided the Snufern: Performance Facr Sheer with figures and statistics for the 2003

graduates. The Farr Sheet represented the following:

Of those Students who Con:plebed Their Pragram in
2003, the Number and Pi rcentage who Secured

Program
Employmeat a the Field

Rachelor of Arts in Professional Photography 92/8.%

Diploma in Professianal Photography 2/6:%

Bachelor of Ants in Film td Video Production 13/81%

Diploma in Fiim ana Yideo Froduction There were no Starts in this prograr that were scheduled 1o

srrmplete in 2003, )

Bachelor of Ants in Visual Journalis 6 85% —
Associate of Arts in Visual Jownalism 6/85%

Master of Scicnee in Photo 1y 1/10:%

Bachelor of Arts in Visval Commmicanion Therc were nn ttarts in thix prograr that were scheduled fo

complete in 2003.

These representations have proven false. The Bureau’s review and verification of Brooks Institute
records resulted in lower placement figures than those reported above t:cause the records were
contradicted by graduates and employers during the Bureaw’s investigation. “ive of the fourteen 2003
graduates (#s 1, 3, 6, 11 and 13) are not working in a field relazed to their d¢ aree, yet Brooks Institute
records reflect all five as employad in industry-relatod jobs.

The difficulty experienced by these and other 2003 graduates of Rrools Institute’s educational
programs in securing employment in the field of study is borne out by state :ind national employment

> Brooks Institute did not provide a definition of “part time” ¢mployment. However, “part time” empl yment is defined in Education
Code § 94854(k)(2) as ar least 7.5 hours, but less thea 32 hours, per week for a period of at least 60 days in the occupations or job
litles W which the program of Instmcrion is Jepresamed 1t lead, provided the student completes ¢ handwritten statement at the
boginning of the progrmm and ar the end of the program which states that the student’s educational objec ve is part-time employment.
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projections and other labor statistics. Nationally, the job outlook for Photo;raphers projects average
growth, but competition for job openings will be intense. In California, this »ccupation is projected to
increase by only 5.8 percent, representing 400 net openings in the ten-year jeriod beginning in 2002,
with just 180 employment openings per year statewide.*

In additiou w its diplomy and degros prograws in Photograpliy, Biooks Iustitute offers three other
degree programs with a different, but shared, focus:

* Associate of Arts in Visual Journalism

* Bachelor of Arts in Visval Journalism

* Bachelor of Arts in Film and Video Production

Graduates of these programs expect to be employed as film and video cditors and skilled camera
operators. As with Professional Photographers, the national Job outlook fo- Film and Video Editors
projects average growth coupled with keen competition for job openings twrough 2012. However,
growth will be tempered by the increase in offshore motion picture prod-.ction. In California, the
domand for Film and Video Rditors iy projecicd W have avoruge growth of ust 200 anuual upeLLLIES
statewide in the ten-year period beginning in 2002.

The demand for Television, Video, and Motion Picture Camera Operators in California is projected to
have average growth tempered by increased offshore movie production, res . Iting in only 170 annual
openings statewide through 2012. Nationally, the job outlooks for the Teley sion, Video, and Motion
Picture film and video editors and camera operators is expected to grow abut as fast as the average
for all occupations through 2012, However, as with the Photographer c¢:>cupational outiook, the
competition for job openings will be intense because the number of individu:ls jnlerosied in positions
as videographers and movic camera operators usually is much greater than the number of openings.
Growth will aleo be tempered by the increase in offshore motion picture prod.iction.

2. BROOKS INSTITUTE_PROVIDED FALSE AND MISLEADING INFOR'JATION REGARDING
POTENTIAL SALARIES TO PROSPECTIVE STUDENTS.

On or about February 23, 2005, a Bureay employee posing as a potential student, met with admission
representative Hank Aizpuru at Brooks Instjtute. She asked about how much she could anticipate making
ouce she graduated, aud M. Aizpuiu 1eplied, “Tle sky’s the Linit.” When she :sked again, he stated, %]
don’t know ... $50,000 to $150,000 in your first year.” He repeated to her that :he “sky’s the limit,” and
that with that income che wonld be able tn pay for her mition at Brooks Institute.

This type of misrepresentation is pervasive. Information obtained by the Bureau from its surveys of 2003
graduates indicate that Brooks Institate made the following representations to }:rospective students with

regard to potential salarjes:

Graduats # 3; “I was wid, whils I was at school, that a starting wage for au :ppreatice in the ficld for
which I was waining was $150/day.” Brooks Institute records indicate this 20/ 3 baccalaureate program
graduate in Professional Photography was “collage-placed” in part-time eriployment, nine months
after graduation, as a “Web Developer” with a wage of $12.00 per hour. *“Web Developer” is not
considered a placement in the field of Professional Photography.) Institute: records also show total
loan indebtedness for this baccalaureate-degree recipient of approximately $7:,600.

* Data source: 2002-2012 Employment Projections by Occuparion, Labor Market Information Division, Cahlornia Empioyment
Development Depastment.
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Graduate # 6: “T was told thar job placement was almost 100% after gradualion with income sufficient
10 warrant the loans necessary for me to attend. [ have to work 60-80 hous a week in order to cover
the substantial debt incurred at Brooks. The admissions rep had me e:pecting almost twice the
income that I eamm now. I am a courier for a production company. I still amn not using the skills thar |
honed in school.” Drooks Institute recurds indicate dus 2003 bacealaure: ke graduate in Film/Video
Production was self-plsced in part time hourly employment scven months prior to graduation. The
position’s job title is listed in Brooks Institute records as a “film screener’ at & movie theater with a
wage of $6.50 per hour. Brooks Institute records also show total loan ivdebtedness for this 2003

baccalaureate-degree recipient of approximately $112,000.

Further, Bureau investigation of Brooks Institute records regarding student saluries and wages found the
following:

*  Drooks Institute’s placewent records indicate that 106 (67.5 percent) of 157° graduates in 2003 were
employed part-time.

¢ Forthe 45 graduates in 2003 who were reported in Brooks Institute records -3 employed full-timc?, the
average income was approximately $26,000. The average loan indebtedne:ss of this same’ group of
2003 graduates was approximately $74.000.

*  Six 2003 graduates, with an average loan indebtedness of approximately $9':,700 each — the earliest of
which had graduated 22 months earlier — were reported in Brooks Institite records as till not placed
as of February 2005.

* Brooks Institute records show that there was nort a single 2003 diploma cr degree recipient, at any
degree level, whose reported wages coupled with the individual’s employn ent tenure, was sufficient
1o generate oven the Jower $50,000 estimate of caming potential represon =d by Mr. Aispuru o the
Bureau employee who posed as a potential student.

3. INSTITUTE PRESENTED FALSE AND MISLEADING TNFORMATI: PEC

STUDENTS REGARDING CAREER PLACEMENT SERVICES

In November 2004, the Bureau contacted eleven of the 2003 Brooks Institute JIraduates. Results of the
November 2004 and April 2005 surveys show that students who graduated mn 2 103 were told during their
pre-enrollment interviews, as well as throughout their educational tenure at E:rooks Institute, that they
would receive career placement agsigtance. Additionally, Brooks Institutc’s 20(3 catalog (for prospective
students beginning 2 program in 2003) advertised the career placement services provided to earolled

students:

“Career Services — Brooks Institute has a department specifically designed t: assist students in finding
employment upon graduation. Career Services offers assistance in resnme writing and alumni
networking. Additionally, the faculty and the Alumm Association are con:tantly being informed of
oppoitunitics for graduates through Photographic conventions and personal ::ontacts with members of
the profession. The increasing network of Drooks Institute alumoj ali.o cubauces cwployweni
prospects for graduates, and many alumni either refer employers to the Instit ite or recruit from Brooks

¥ 8ix 2003 gradusies were reported In Brooks Instilutc placement records ag “warved,” meanmpy they w.re unavailable or ineligible for
:mplnymem. As such, they are exempt from “placement” conzideration and are not includod here.

Brooks Instituic did not provide a definition of “full-time” employment. However, “full-time” emplayroent is defined in Education
Code § 94854(k)(2) as at least 32 hours per week for a period of at least 60 days in the occupations or joh titles to which the program of
istructon Is represented 1o load,

? Indebtedncss information for anc of the fory-five 2003 gradnates was not fonnd in Brooks Institute req srds.
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Institute themselves. Career Services maintains a listing of these professic 1al jobs opportunities for
students about 10 graduate and for alumnj wish ing 1o relocate.”

These statements wore misiepresentations. Eloven of the 2003 Brooks fostit.te graduates the Bureau
contacted in November 2004 stated that they bad not rcecived job placement servicos from Biooks
Institute.  OF the fonrteen Brooks Institute graduates contacted by e-mail i April 2005, all except
Graduate #11 indicated that they did not receive any placement assistance from Brooke Institure.?
Graduare # 11 stated that he had received “some” assistance. Information obtaio:d by the Bureau from its
surveys of former students indicate that Brooks Institute made the following repr:sentations to prospective
and enrolled students with regard to placement services:

Graduals #9 (April 2005 survey): “My expectations were that if I worked haid at Brooks and excelled
in my degree program (which I did) that I would have assistance in puining ¢ nployment. I was Jead to
believe on many occasions that I would have Opportunitics upon graduation taat I do not have. I feel it
is unfair for them to claim that they will assist their graduates in gaining enployment when they do

attended Brooks, have very large student loans. [ counted on finding a god job, even entry level
smployment in my field afier graduation, to work my way up and begin to p 3y them off. I feel that I
Wwas misled 10 believe that Brooks would assist me in finding a good jo: in my field, and I am
disappointed with the school's lack of suppurl.”

Institnte: records indicate this 2003 baccalaureate graduate in Professional I hotography, whose total]
loan indebtedness is approximately $73,350, was self-placed in part-time eraployment, beginning on
January 1, 2003, as a Digital Artist with a wage of $8.00 per hour. Broo-s Instituic recorded this
placement on October 24, 2003, the day before the student’s graduation.

Graduate # 14 (April 2005 survey): “My admissions rep told me, my grancparents, and my parents
about the 98% placement aller graduation, which was the major reason I ¢l ose 1o attend Brooks. 1
later found out, AFTER ) GRADUATLD AND BEGAN LOOKING FOR ./OBS, that auy jub afler
gradvation was counted ag "placoment” even if it had nothing to do with phntography. Even though
this made me really mad and disappointed, I did get a job through career :ervices. However, it is
teaching students after school, ONE HOUR A WEEK. I feel like I have heen lied to and no, my
expectations are far far far from being met.” The graduate reported the en:ployer as a local public

charter school.

Brouks Instilute records indicate this 2003 baccalaureare graduate in Profe:isional Photography was
employed by Brooks Institte itself — not by a local public cliuter school, as stated by the graduate —
to “assist teachers with shoots.” According to the student’s degoription, it af >cars that the placement
Wwas not in the field of “Professional Photography. The electronic record subn: itted by Brooks Institute
in February 2005 lists a part-time wage of $6.00 per hour while the Employw =nt Verification Form in
the placement file for the same individual indicates an annual salary of $9,000. Institute records also
show this 2003 graduate’s total loan indebtedness of more than $18,200.

In summary, it is alleged that Brooks Instimte engaged in a pervasive pattemn of inisrepresentations made
to prospective students regarding employwent opportunilics, salurics, and career slacement services. The
pervasive nature of Brooks Institute’s conduct is rofleoted in the scripts included i1 the training manual for

* One 2003 Brooks Instinte graduat was contacted and responded both dwing dic Buicau's Novew sar 2004 und Februwy 2003

surveys. Her response has been recoonted anly once.
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Admissions Representatives. The segment called Looking at Other Schools instr. cts the representatives to
oiler as enticement: “Brooks job placement while they’re in school, and car;er placement once they
graduate - lifetime career placement. Compare whbere our graduates are (salary, i:mployers, types of jobs)
with a Brooks education.™ It is clear that the representatives influenced studenis” decisions 1o auend
Brooks Institute, only to find that the Job markct was not how it was represiented and students could
receive no assistance in finding the Jobs they were told existed.

Determination of Violation(s):

Based on the foregoing, it is alleged that Brooks Institute provided false anc. misleading information
regarding the potential salaries, employment opportunities of graduates in their ¢l:osen fields of study, and
the availability of career placement services. Providing false information to  ‘ospective students is
violation of Cducation Code Scction 9483 0(lt) aud is grounds for refusal (o issue cr renew an application.

B. INSTITUTE FURNISHED FALSE, MISLEADING, OR INCOMPLETE INFORMATION TO

THE BUREAU,

Education Code section 94830(b) authorizes the Bureau to refuse to issue or rene".s an approval to operate,
if the institution furnishes “false, misleading, or incomplete information to the ;:ouncil, or the failure to
furnish information requested by the council or required by this chapter.”

Education Codc scction 94830(g) authorizes the Durcau to rofusc to issuc or 13ucw an appioval if the
institution fails to “maintain the minimum educational standards prescribed by this chapter, or to maintain
standards that are the same as, or substantially equivalent to, those represented in the school's applications
and advertising.”

An Annual Report must be submitted to the Bureau. “Each institution approved to operate under this
chapter shall be required to report to the council, by July 1 of each year, or anothur date designated by the
council, the following information for educational programs offered in the prior fi:cal year:

(a) (1) The total number of studente enrolled, by level of degree or type of disloma program.
(?) The number of degrees and diplomas awarded, by level of degree.
(3) The degree levels offered. :
(4) Program completion rates.
(5) The schedule of tujtion and fees required for each term, program, cowse of instruction, or

degree ottered.
(6) Financial information demonstrating compliance with subdivisions (b} and (¢) ot Section

94804 and subdivisions (b) aud () uf Section 948535, il applicuble,

(7) Institutions having a probationary or conditional status shall submit ar. annual rcport
reviewing their progress in meeting the standards required for approv:.| status.

(8) A statement indicating whether the institution is or is not current on it: payments to the

Student Tuition Recovery Fund,
(%) Any additional information that the couneil may prescribe.” (Educaricn Code § 94808(s).)

Brouks Institute must also maks disclosures to prospective students in a Schnol .Performance Facy Sheel.
“Each institution offcring a degrec or diploma program designed to prepare students for a particular
vocational, trade, or career field shall provide to each progpective etudent a scho-.l performance fact shest
disclosing all of the following information:
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(3) The number and percentage of students who begin the program and secur: cmploymeat ia the ficld
for which they were trained. In calculating this rote, the institution shall consider as not having
obtsined employment, any graduate for whom the institution does not possess evidence, decumented
in his or her file, showing that he or she has obtained employment in the v ccupation for which the

program is offered.

(4) The average annual starting wages or salary of graduates of the inst wution's program, it the
institution makes a claim to prospective students regarding the starting salari:s of fts graduates, or the
starting salaries or local availability of jobs in a field. The institution shall d sclose W the prospective
student the vbjoelive svurces of information necessary to substantiate the truthfulncss of the olaim.

Bach school that offers or advertises placement assistance. for any course of instruction shall file with
the council its placement statistics for the 12-month period or calendar year inmediately preceding the
date of the school's application for annual review for every course of instru::tion.,” (Education Code

§ 94816(a).)

Allegations:

Drooks Institutc furnishcd false, misleading or incomplete information to the Bu-eau with regard o school
performance, both in the Annual Report and in the School Performance Foct Shast.

As part of Brooks Institute’s response to the Bureau’s December 2004 rzport of non-compliance,
Brooks Institute’s School Performance Fact Sheet was submitted to the Bureau. The Fact Sheet
consists of three categories of information: (1) the number of students who were scheduled to complete
their program in 2003; (2) the number and percentage of those students wh: actually completed their
program in 2003; and (3) of those students who vompleted their program in 2003, the numbcer and
porcentage who secured employment in the ficld for which thcy were troined. Information in these
three areas is listed on the Fact Sheet for each degree program offered by Brouks Institite.

The Burean attempted to verify the figures reported by Brooks Institute on its School Performance Fact
Sheet by seeking comparable data posted on the U. S. Department of Erucation (USDE) internet
website. During this verification process, the Bureau found a single stz.ement regarding Brooks
Ingtitute’s graduate rate (or completion rate, as used by Bureau): “Gradua jon rates are not present
because of an insufficient number of cases.™ This statement is false ac i mislcading becausc 1)
sullicient studvnt 1ecords exist with which Drooks Instituto could gencratc a “graduation rate;” and 2)
Brooks Institute reported program completion figures (or graduation rates) o the Bureau throngh it
School Performance Fact Sheer

Brooks Institute’s records obtained by the Bureau during the February 2005 site visit contradicted the
program completion figures reported on the Fact Sheet for each of the six d:gree programs for which
numbers and percentages were reporied. The Bureau also found addrional imaccurats and
contradictory informanon in February 2005 regarding the percentage of students who completed their
programs in 2003 (on schedule) that was reported to the Burean on Annual R.eport Form 2003-24, Linc
9 of Brooks Institutc’s 2003 Annual Report. The Bureau noted that Brooks Institute’s Annual Report
figures for 2003 regarding program completion, which should have besr the same as the figures
veported by Brooks Institute on its Sthool Performance Fact Sheel, were -iifferent from each other.
Further, the Bureau found that neither set of figures were acourate when cor:ipared to Institute records
for the same period that were submitted to the Burean in February 2005. .
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In the third category of the Facr Sheet, with regard to those students who :ompleted their program in
2003, listing the mumber and percentage who secured employment in the field, Brooks Institute’s
records obtained by the Burcau during the Febroary 2005 site visit contiadited the figures reported on

the Faer Sheet for each of the gix degree programs for which numbers and piroentages were roported.

Education Code 94816(a)(4) requires the disclosure of starting salary and v.age information on Schnal
Performance Fact Sheets, The Bureay has also incorporated the repori.ng of this information in
institution Annual Reports. Such information is required to be reported for all programs that lead to a
specific career, as in the case of Protessional Photography. Brooks lastitw »’s 2003 Annual Report to
the Bureau also contained fafse and misleading information, or was incomy ete in substantive respects
with rogard 1o salarics and wages of graduates. Tn all cases, the averag: annual starting wages of
Brooks Institute graduates was omitted from the Annual Roport Forms [2003-2a (Dcgree), Line 13] for
all degree programs offered by Brooks Institute, even though these drx were found in Brooks

Institute’s records that were submitted to the Bureau.

Further, placement figures reported in Brooks Institute’s 2003 Annual Report, as well as its School
Performance Fact Sheer, was subsequently proven false or inaccurate by graduates and employers
contacted by the Bureau during its Aprl 2005 verification process.

During April 2005, the Bureay interviewed cleven cmployers of 2003 Drooks Institute graduates to verify
the imformation on the Employment Verification Forms (“Form™) included Iy Brooks Instiute in the
placement files for those graduates. The following is a narrative of the Bureau’s review of this information
and related Brooks Institute records, including responses reparding placement from the November 2004

survey:

* According 1o Brooks Institute records, Graduate #15 completed his educatic 1al program in June 2003,
with approximately $57,200 in totaf loan indebiedness, receiving a baccalauri:ate degree in Professional
Photography. The Form for Graduute #15, completed by Brooks Institut: on December 28, 2003,
indicates that he was employed a5 o photo assistant starting on August ., 2003, two wouths aflor
graduation, with a wage of $9.00 per hour. Other Brooks Institute record: indicate this employment

placement was Institute-generated.

In April 2005, the employer confirmed to the Bureau that Graduate #15 did :.ome freelance work as an
“intern™ approximately three to four years prior. Thus, the employmeat wonld have occurred in 2001
or 2002 (while the graduate was stil} in school), not shortly atter graduation i1 mid-2003 as reflected on
the Form. In additivn, intornships® are smdent assignments conducted for education credit, whether
compensated or not ond, as such, do not coustitute employmeat for “plact:wont™ purpuscs, Bven if
Gradnate #15 did not receive education credits, freelance work does not cons:itute a placement.

* Accarding to Brooks Institute records, Graduate #16 completed her educational program in June 2003,
with approximately $53,600 in total loan indebtedness, receiving a baccalaun:ate degree in Professional
Photography. The Form for Graduate #16, completed by Brooks Instit:te on February 2, 2004,
indicates that she was placed in employment eight months after gradua opn as a part-time photo

>

Council for Independent Collepes and Schools (ACICR), as “a supervised practical expericace that i the spplication of previously
Studied theory. Normally, three hours of work in g practical setting has the eredit cquivalency of one ho. r of classroom lecture. Under
the supervision of a faculty or starf membér, & written agreement shall be developed that outlines the arrangement between the
institution snd the practicum sits, including epecific leamning objeotives, coursc roquircmentsy, and cvaluation critcda” ACICS
Glossary of Definitions, pg. GLO-6, May 1, 2005.

* The term “Intcrnship” is Synomymous with “practicuis™ wul is delined by Brooks Instwre's accre: ling agency, the Accreditng
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assistant on February 1, 2004, at $21.00 per hour. Other Brooks Insti:ute records indicate this
employment placement was Institute-generated.

When contacted by the Bureau in April 2005, the cmployor stated that Grs-Juate #16 had not been a
puid employee, but that she had been an unpaid intern for a couple of month:.  Although this position
does not appear to have been a for-credit “intemnship” since it occurred post-graduation, it clearly was

not a “placement.”

* According to Brooks Institute records, Graduate #17 completed her educational program in June 2003,
With approximately $57,100 in total loan indebtedness, receiving an associa e of arts degree in Visual
Journalism. The Form for Graduate #17, completed by Brooks Institut: on November 4, 2003,
indicates that she was employed as a photo editor beginning on September 1. 2003, but the Form docs
not list any wage or salary data. Data submined to the Burcau in Fobruary 11005 shows Graduate # 17
was placed by Brooks Institutc in part-time employment with a wage of $7.0(i per hour.

When contacted by the Bureau in April 2005, the employer contirmed that :3raduate #17 did work as
an “intern”™ in 2004 — not in 2003 as recorded on the Brooks Instimte Ferm — for a total of three
months, earning a total of $750.00. Although this posjtion does not appear to have been a for-credit
“internship” since it occurred post-graduation, it clearly was not a “placemen.”

® According to Brooks Institute records, Graduste #18 sumpleted his educational program in August
2003, with approximately $18,300 in total loan indebredncss, rcociving o baccalaureate degree in
Professional Photography. The Form for Graduste #18 was completed by Firooks Institute an Angnst
2, 2003, the day after graduation. It indicates that Graduate # 18 was emyloyed a full year prior to
graduation, on August 1, 2002 as a photo assistant with a part-time annual sa. ary of $17,000. When the
Bureau reviewed this individual’s placement file, it also indicated that Gradvate #18 had been
employed beginning on Aungust 1, 2002, but as an Industrial Photographer with a part-time wage of
$16.00 per hour.

In response o the Burcav November 2004 survey, Graduate #18 statcc that his status with the
cmployer of record was that of an unpaid internship that he used for e>.perience in handling and
operating scientific cameras. As previously noted, intemnships are student :ssignments conducted for
education credit, whether compensated or not and, as such, do not crnstitute employment for

“placement” purposes.

* According to Brooks Institute records, Graduate # 19 completed her educaticnal program m December
2003, with approximately $145,000 in total loan mdebtedness, receiving i1 baccalaureate degree in
Professional Photography. Brooks Institute placement information for Gradu.te # 19 indicates that she
was sclf-placed in full-time employmcnt, as of the first day she enmrolle!l as a student at Brooks
Institute, as a “Portrait Photographer” with an annual salary of $26,000. Thi: Form for Graduate # 19,
however, indicates the position title as a “Groomer & Phatographer” with job duties described as

“Groom pets (dogs) & take their portrait for clients.”

The placement was recorded on the Brooks Institute Form on March 1, 2004, three months after
graduation, but reflected an employment start date three and a half years earlier (on September |,
2000). The Bureau does not consider this case 1o meet the definition of plz ;ement since e graduate
was already employed in the position prior tu cizolhent at Brooks Institute, and prior to acquiring the

baccalaurcatc dogree.
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The contradictory information recorded by Brooks Institute in its placement fi es vis-a-vis the confirmed
Statements of facts outlined above are evidence of Drooks Institute’s false, misleading, or lacomplete
representations to the Bureau on the Schoo? Performance Fact Sheet and in 11c 2003 Annual Report in

connection with student placements.

Determination of Violation(s):

Based on the foregoing, the Bureau has determined that Brooks Institute prc vided false, misleading or
incomplete information to the Bureau regarding the placement and salaries of its 2003 graduates, in
vivlation of Education Code section 94808 and 94816. A violation of the Refo'm Act js grounds 10 refuse
1o issue or renew an application under Education Codc section 9483 O(b).

C. INSTITUUTE _PROVIDED INACCITRATE_AND IINDERREPORTEY: STUNENT TUITION
&ECOQERYFUND(STRF)DAIA TO THE BUREAU,

Education Code section 94830(q) authorizes the Bureau to refuse to issue or ren:w an approval to operate,
Or to revoke an institution’s approval, if the institution fails “to pay any fees, or:ler for costs and expenses
under Section 94935, agsessments, or penalties owed to the council, as provided in this chapter.”

Each institution is required to “oollect the amount sssessed by the burcau in the form of a Student Tuition
Recovery Fund fee from its new stodents, and remit these fees to the bireau during the quarier
immediately following the Quarter in which the fees were collected from th - students, or from loans
funded on behalf of the students, except that an institution may waive collectiva of the Student Tuition
Recovery Fund fee and assume the fee as a debt of the institution.” (Education Code § 94945(a)(1XB).)

Education Code section 94945(a)(3) requires that assessments made pursuant to this section shall be made
inn acsurdance witl buth of (he following:

(A) Each new student shall pay a Student Tuition Recovery Fund assessmen| for the period of Januery
1. 2002, to December 31, 2002, inclusive, at the rate of three dollars (81) per thousand dollars of
tuition paid, rounded to the nearest thousand dollars.

(B) Commencing Jannary 1, 2003, Student Tuition Recovery Fund fees sh:ll be collected from new
students at the rate of two dollars and fifty cents ($2.50) per thousand :lollars of tuition charged,
rounded (o the nearest thousand dollars. Por new students signing enroll. nent agreements between
January 1, 2002, and Dccember 31, 2002, inclusive, tho asscssmont rat: of three dollacs (83) por
thousand dollars of tuition paid, rounded to the nesrest thousand dollars, as provided in
subparagraph (A) of this paragraph, shall remain the assescment rate for the divation of the

student's enrollment agreement.

Allegations:

Brooks Institute submitted incomplets Student Tuition Recovery Fund (STRF. -related information to the
Bweau and uadeneported, uuderpaid, and incorrectly assessed and remitted students® STRF foes o e
Bureau in violation of Education Code section 94945. The inoconsistenoies can be grouped into two
categories® 1) the calenlations by Rrooks Institute to assess STRE fees o eligible (and inefigible)
students enrolled; and 2) the application of STRY assessments by the institution with regard to California
residency and non-residency of enrolled students.
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The Bureau reviewed the general ledgers of the 2003 graduates, which v-ere collected during the
February 2005 visit, as well as fifty student records of those students who dropped or withdrew in the
2003 and 2004 calendar year, collected during the November 2004 visit. During the review of these
documents, the Bureau found that the institution incorrectly calculated the students’ fee for the STRF
assessment. The incorrect calculations for some of the assessments were due ‘o inaccurate rounding of
tuition charged to the nearest thousand dollars, while other assessments wire simply miscalculated.
However, the Bureau could not determine the formulas or methodologies use:| by Brooks Institute that
resulted in the miscalculated assessments, as there was no consistency in the for:nulas used.

While these instances may appear minimal as individual cases, when multipli.d by the total pumber of
eligible students, the difference is significant. The Bureau’s investigation found evidence of thirty-five
additional STRF-eligible students than the 1,277 that were reported by Brocics Institute for a total of
1,312 for 2002. According to an audit by the Bureau’s STRF unit of the submitted data, the lower figure
reported by Brooks Institute resulted in underpayment to the STRF of at leas t $3,117. The audit also
found that Brooks Institute’s misapplication of the STRF assessment on Cal fornia resident and non-
resident students in 2002 resulted in the underpayment to the STRF of $8,354.4.

As stated in the previous paragraph, the Bureau found that the California residency and non-residency of
the students for the STRF is inconsistently and incorrectly applied. The Bur.au randomly selected 39
student records and reviewed the general ledger for each year the student was ¢ arolled. The findings are

as follows:

» Fifteen of 39 randomly selected student records reviewed for compliance wre determined to be non-
California residents and, therefore, non-eligible for STRF assessments. i lowever, twelve of these
fifteen non-eligible (non-California resident) students were assessed STRF -“z¢s.

* Application of the STRF assessment on both STRF-eligible (California rzsident) and non-eligible
(non-California resident) students was inconsistent from year to year. The “Surean found thar Student
#39 — who was not a California resident and, therefore, was non-eligible for STRF — was assessed for
STRF by Brooks Institute in the first year she was enrolled, but not in the s:cond year. She was then

agsessed STRF fees in the third year.

* Brooks Institute reported 1,277 STRF-eligible students to the Bureau for he 2002 Reporting Year
(Line B). However, the Bureau found evidence of 1,312 STRF-¢ligible stuclents for that same period.
This under-reporting has resulted in underpayment by Brooks Institute to th: STRF.

In Brooks Institute’s 2003 Annual Report to the Bureay, it reported total enn:ilment of 2,806 students
enrolled in all degree programs for the 2003 calendar year. This same total stulent enrollment figure for
calendar year 2003 is required to be reported on STRF assessment forms filec by Brooks Institute with
the Burean, However, according to the Bureau’s STRF unit review of the re .ords supporting its 2003
STRF assessments, the 2003 Annual Report figure of 2,806 total students reported by Brooks Institute
“does not reconcile to the number of students reported on either Lioe (A) or L ne (B) of the assessment
reports as filed for the 2003 year.”

Determination of Violation(s):

Based on the foregoing, the Bureau has determined that Brooks Institute unde:teported, underpaid, and
incorrectly assessed STRF fees in violation of Education Code sectiop 94945. A violation of the Act is
grounds for refusal to issue or renew an application under Education Code section 9483 0(g)- In addition,
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the foregoing provides the basis for the Bureau’s determination that Brooks Di:stitute has provided false
information to the Bureau, in violation of Rducation Code section 94830(a).

I1l. RESTRICTIONS OR CONDITIONS ON APPROVAL

The conditions under which Brooks Institute receives this approval are as follows:

Candition 1. Brooks Institute will report quarterly to the Bureau on its progress toward full compliance
with the conditions of this approval. The first quarterly report will be due within thirty days from the
last day of the month of the quarter in which Brooks Institute receives the Condi donal Approval. In the
first report, Brooks Institute will develop a timeline, which will be subject to approval by the Burean,
establishing target dates for compliance with each Condition as set forth herein. In each subsequent
report, Brooks Institute will report on its progress toward fulfillment of each condition within the
timelines established, and provide the Burean with copies of any forms, manuals, or guidelines
developed. This report shall be sent to the following address until the Conditiunal Approval has been

removed:

Marcia Trott
Senior Education Specialist-Degree Program
Bureau for Private Postsecondary and Vocational Education
400 R Street, Suite 5000
Sacramento, CA. 95814

The first report will become the foundation for subsequent reports submitted to the Bureau by Brooks Institute
for future and currently enrolled students, and shall include the following:

¢ The pames, addresses, and telephones numbers of each student currently enrolle:d in Brooks Institute, as
well as the title of the degree program in which the students are enrolled.

* For each individual named above, Brooks Institute will provide the date the student was admitted and the
date of the first class attended.

* For each individual named above, Brooks Institute will provide the student’: status as a California
resident or non-resident student.

* For each individual named above that withdraws or cancels, Brooks Institute v.ill provide the last day
attended, as well as the reason provided for the discontinuation of the program and the total amount of
federal financial aid loans and/or private loans each student is obligated to pay fc - his or her education as
of the last date attended at Brooks Institute.

The first report shall also include the following verifiable information for 2003 gra:luates and all graduates
thereafter:

* The names, addresses, and telephones numbers of each graduate of Brooks Institute (sorted by graduation
year) that includes the tte of the degree eamed, the date of graduation, the date of placement, the
placement start date, and the date that the placement was verified.

* For each individual named above, Brooks Institute will provide the total amoun. of federsl financial aid
loans and/or private’® loans that smdents and/or their parents (in the form of Paent PLUS"! loans) have

' When gronts, scholarships, and federally sponsored loans arc not enough to cover the cost of a st:dent's education, the student
and/or their parcnts can obtain additional funding through one of several altemative private loan option: 8 Signature Student Loan or
a Tuition Answer Loan (SM). Although neither of these loans is federally sponsored, they are both edv sation Joans designed to help
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average uf the dollars borrowed, and disclosure ig the catalog.
* For cach individual nanyed above, Brooks Institute will provide the current or :tarting salary or wage for

each graduate who has secured employment, and indicate whether the Job is ir a ficld selated 1o the area
of srudy.

Condition 2. Brooks Institute will meet with Bureau staff within six months of the date af this appraval
letter to monitor progress toward compliance with the conditions of approval as set forth herein. All
conditions shall be met prior to the submission of the Brooks Institute’s applica on of re-approval.

Conditivn 3. Brooks Institute will evaluate 1ts current placement policies and procedures vis-a-vis the
Burcan’s findings noted hercin and provide this information to the Bureau with the first quarterly
report. Brooks Institute wi]l pProvide to the Burean notification of any futur-: chauges wade o these

based on criteria that shal) include the following:

* The process and policies developed by Brooks Institute for placement will inch.de a dcﬁn_ition of “secure
cmployment” st is not considered temporary or wnpaid and will not includ;: internships or one-time

graduate.
* Brooks Institute will provide its process for auditing the placement informatio:, including what will be

required in the placement file and how jt will be verified.

Condition 4. Drooks Insti(uc will refrain from enrolling students into any of its degree or non-degree
programs until the following have been demonstrated to the Burcuau:

* Brooks Institute will verity the placement information for each 2003 graduale, determine if esch has
obtained secure employment, and provide 1o the Bureau accurate “placement” numbers and percentages
for 2003 gradunates. This information will be submirted in the form of a corrested School Performance
Fact Shees, with a revision date. This corrected form will immediately be dis ibuted and explaimed to
prospective and cumrently enrolled students. This notice shall be signed by both the student and a
tepresentative of Brooks Instirure and evidenced in the student’s file.

* Drooks lostitutc will ussure that eény manuals developed or used by its Admissic: Representatives include
accurate informatijon, scripts based upon real and verifiable data, aud porlrayal f Brooks Instinute’s ratlo
of the number of enroliments allotted versug the number of students enrolled -hat is not unroalistically
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inflated or otherwise misleading. Any such manual will include a comprehensive and accurate analysis of
the national and state labor -statistics regarding employment opportunities in the field of study. This
information is to be portrayed as a material fact in the Brooks Institute catalog.

Condition S. Should Brooks Institute request Bureay approval to add new edu: ational programs while
it is operating under a Conditional Appruoval, the Burcan will consider any :iuch request contingent
upon the progress, or lack thereof, Brooks Institute has made in meeting he Conditions outlined

herein,

Condition 6. Brooks Institute must provide the following disclosure to each current student and
potential student in writing:

“This Institute has received a conditional approval to operate from the Bureau I'>r Private Postsecondary
and Vocational Education ("Burcau”). A conditional approval means that this Institute was found to be
operating in violation of the statutes and regulations that govern private pustsecondary educational
institutions, and therefore it was not in the public interest to give this Instiute a full unconditional
approval to operate in this State. This designation allows Brooks Institute to vperate while the Bureau
monitors compliance with applicable regulations, statutes and restrictions placed npon this Institute. ”

This notice shall be signed by both the student and a representative of Brooks Instit ite and evidenced in the
student’s file. This disclosure must also be placed in Brooks Institute’s cwrrent can dog under “Institutional
Authority 10 Grant Degrees” so that students and potential students know that Bro. ks Institute is operating

under a conditional approval.

Condition 7. The full and qualitative review of Brooks Institute’s applicatizn for renewal will be
comprehensive aud, as such, the review will ot be limited to the findings in this ipproval document,

been charged for each student enrolled during this time period and the aw ount actually charged.
Brooks Institute will remit the difference to the Bureau, It will also provide v:rifiable documentation
that it has refunded those assessments incorrectly assessed or calcnlated to each student, if applicable,
Further, if stadents were not assessed sufficiently, Brooks Institute will pay thal amount to the Bureau
and will not charge the students.

Condition 9. Brooks Institute of Photography violated provisions of California Iiducation Code 94816,
94831, and 94832, which may result in the unenforceability of any contract or z.greement arising from
the transaction in which the violation occurred, pursuant to Edncation Code sec:ion 94985(a). No later
than August 31, 2005, Brooks Institute of Photography must provide a plan to thi: Bureau that provides
in detail how it will provide equitable restitution to all students enrolled fro:n May 4, 1999 to the
present. The Bureau must approve this plan before it is implemented,

Note: Brooks Institute is permitted to submit to the Bureau much of the.required infC rmation electronically on
CD-ROMs or DVDs,

Brooks Iustitute may, not less than one year after the effective date of this Noti:e, petition the Burean
for a modification of the Conditional Approval.

Violation of any conditions of the counditional approval is grounds for revocat:on of the approval to
operate. If any violation of the conditional approval occurs, the bureau shall s:rve respondent with a
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notice of revocation, and after notice and hearing, impose the discipline of rev)cation on respondent’s
license.  If during the period of probation, an accusation, statement of issies, or other notice of
ndministrative action has been fled agaiost respondent’s approval to operate, «r the attorney general's
office has been requested to preparc such am accusation, or ollier nutice of administrative action, the
effective dates of the conditional approval set forth in this decision shall be aut: matically extended and
shall not expire until the accusation, or notice of administrative action has leen acted upon by the

bureau.

IV. GROUNDS FOR CONDITIONAL APPROVAL:

encouraged students to constantly apply and receive student financial loans from govemnmental and private
lenders in considerable excess of the students’ potential earnings to repay those loan::. Further, required data
submutted by Brooks Instituts to the Bureay was found to be inaccurate, incomplete, and misleading. These
actions are prohibited by Education Code sections 94832(a), (b). Violations of the Reiorm Act are grounds for

revocation of a current approval to operate under Education Code section 94985(a) Further, fraudulent and
deceptive acts constitute grounds for denial of Brooks Institute’s renewal application for approval to uperate

under Business and Professions Code section 480(a)(2).

Although these acts are cause for g denial of Brooks Institure’s approval to operate, th:: Bureau is cognizant of
the number of students currently enrolled and the negative impact a revocation and doni

In closing, again please be advised that unless a timely appeal is received by the Rur=au, Brooks Institute of

Photography waives its right to an administrarjve hearing on this action.

Sincercly,
7
\ﬁi/d/w/ '-%49/
BARBARA WARD
Chief

Bureau tor Private Postsecondary and Vocational Education

Attachments
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STATE OF CALIFORMIA . 9TATE AND CONSUMER SERVI LENCY ARNOLD SCHWARZENEGCER, Govorr

Bureau for Private Postsecondary and Vocational Educati »n

Beporbment of 400 R Sireet, Suite 5000, Sacramnento, CA 958146200
N PO Rox 980818, West Sacramenin, CA 9579R.0R IR
Consumer (916) 445-3427
www.bppve.ca.gov

Approved/Registered Program List

In accordance with the provisions of California Bdycation Code 91900 and/or 94915 onstlor drticle 9.5, ths Burcau
Jor Private Postsecondary and Vocational Education conditionally ag sroves:

BROOKS INSTITUTE OF PHOTOGRAPH)"

1321 Alameda Padre Sierra
Santa Barbara, Ca 93108

School Code #: 4201871
Site Type: Main

to offer the following program(s)/course(s):

Program Name ?&—mm:: Erogram Type
AA VISUAY, IOURNAT.ISM 04/04/2001 Degree

BA FILM & VIDEO PRODUCTION 06/26/2001 Degree

BA PROFESSIONAL PHOTOGRAPHY 01/01/1995 . Degree

BA VISUAL COMMUNICATION . - —,_ 09/05/2001 I;;gree

BA VISUAL JOURNALISM 04/04/2001 . Degrec

MS PHOTOGRAPHY 01/01/1995 Degree
FILM & VIDEO PRODUCTION 06/29/2001 Non-Degree

The program list above represents all currently approvedfregistered educational services Jor this ins.itution. The Main, Branch, or
Sarellite locations of this institution may ffer uny subses of this list. Branch und Satellite tocaliyn(y) muy only offier educadionul
services that are approved at the Main location as stated in Suction 94719 and 94 742(a) of the Priva.s Postsacondary and Vocational

Education Reform Acr,
Marcia m Senior Education Specialist

This document is valid if all foes are current. Subjcet to earlier terminat sn in
accordance with the law.

' Page 1 of 2
ipproved/Rogisecred Program list associarcd with Institutian Approval ¢ 20021, whick expires on Juns Jo, 2007, Printed: 7/11/2005



- Approved/Registered Program List

School Name: BROOKS INSTITUTE, OF PHOTOGRAPHY
School Code: 4201871 (Iustitution Code: 4201871.........Site Type: Main)

2!22[!!1 Program Type
Program Name Approved

PROFESSIONAL PHOTOGRAPHY 01/01/1995 Non-Degree

Degree Programs: ¢

Non-Degree (Voeational) Programs\Courses: 2
Total Progrems/Courses: 8

The program list above represens all currently approved/registered educational services Jor this ins; ‘tution. The Main, Branch, or
Satellite locations of this instirution may offer any subset of this list, Branck and Sasellite location(s) may only offer educarional
services that are approved a1 the Main location as stated in Section 94 719 and 94742(a) of the Privaie Postsecondary and Vocational

Educarion Reform Act,
Marcia TrotyQenior Education Specialist
This document is valid if all fees are current. Subject to earlier texminat-on in
accordance with the law.,
Page 2 of 2
\pproved/Registered Program list associated with Institution Approval # 20021, which expires on June 30, 2007,

Printed: 7/11/2005
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Dennis L. Rockway 107771

Toby Rothschild 45860

Legal Aid Foundation of Los Angeles
1102 Crenshaw Boulevard

Los Angeles, California 90019

(323) 801-7928

(323) 801-7945 Fax

BEFORE THE
OFFICE OF ADMINISTRATIVE HEARINGS

Agency/Agency Case No. 06417

In the Matter of: Bureau for Private
OAH No. 2005080993

Postsecondary and Vocational Education adv.

Brooks Institute of Photography

OBJECTION TO SUBPOENA DUCES
TECUM

The Legal Aid Foundation of Los Angeles hereby objects to the Subpoena Duces Tecum propounded
upon it by Respondent Brooks Institute of Photography.
The grounds upon which this objection is made are as follows:

1. The Subpoena is not accompanied by an affidavit which conforms with the provisions of Code
of Civil Procedure Section 1985(b).
The Subpoena is an over broad and unreasonable demand.
The Subpoena secks documents protected by the attorney-client privilege.

The Subpoena seeks documents protected by the attorney work product doctrine.

IS

The Subpoena seeks documents which are neither relevant nor reasonably calculated to lead to

the discovery of admissible evidence.

1

OBJECTION TO SUBPOENA DUCES TECUM
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6. The Subpoena seeks documents which would be unduly burdensome and oppressive to

produce.

LEGAL AID FOUNDATION OF LOS ANGELES

September 20, 2005
By:

Dennis L. Rockway

2

OBJECTION TO SUBPOENA DUCES TECUM
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SERVICE LIST

Tiffany Mitchell, Esq.
Greenberg, Traurig, LLP

2450 Colorado Avenue

Suite 400E

Santa Monica, California 90404

Worldwide Network
1533 Wilshire Boulevard
Los Angeles, California 90017

Janet Lindner Spielberg, Esq.

Law Offices of Janet Lindner Spielberg
12400 Wilshire Boulevard

Suite 400

Los Angeles, California 90025




12400 ....SHIRE BOULEVARD
Suite 400

Los ANGELES, CA 90025
PHONE 310-392-880)

FAX 310-278-5038

LAW OFFICES OF
JANET LINDNER SPIELBERG

Elena Ackel

Los Angeles Legal Aid, East L.A. Offices
5228 Whittier Blvd.

Los Angeles, CA. 90022

September 7, 2005

Dear Ms. Ackel:

This letter confirms my understanding of our phone conversation earlier today in which you
indicated that neither you, nor Los Angeles Legal Aid, intended to produce the documents being
requested in the Subpoena Duces Tecum pertaining to the administrative law action between
Brooks Institute of Photography and the Bureau for Private Post Secondary and Vocational
Education.

I am requesting that if either you or anyone in the Los Angeles Legal Aid office makes any
decision that involves producing any of those documents, please give me ample notice to make a
Motion for a Protective Order. I believe that I am entitled to make such a motion as any
conversations we had related to Career Education Corporation schools should be protected by the
work-product doctrine.

In addition I’d like to inform you and Los Angeles Legal Aid that I am serving a written
objection to Document Request #5 pertaining to communications between you and/or Los
Angeles Legal Aid and myself. Please note that California Civil Code §1985.3 (g) indicates:

“No witness or deposition officer shall be required to produce personal records after
receipt of notice that the motion has been brought by consumer, or after receipt of a
written objection from a nonparty consumer, except upon order of the court in which the
action is pending or by agreement of the parties, witnesses, and consumers affected.”

It seems clear to me that once I’ve made a written objection and given you notice of it, you and
Los Angeles Legal Aid will have grounds not to comply with the part of Document Request # 5
pertaining to any communications with me.




Janet Lindner Spielberg (221926)

LAW OFFICES OF JANET LINDNER SPIELBERG

12400 Wilshire Boulevard
Suite 400 ,

Los Angeles, California 90025
Tel:  (310) 392-8801

Fax: (310)278-5938

In the Matter of:
)

)
BUREAU FOR PRIVATE POSTSECONDARY)
AND VOCATIONAL EDUCATION

adv.

BROOKS INSTITUTE OF PHOTOGRAPHY

OBJECTION TO SUBPOENA DUCES TECUM

Agency Case No. 06147
OAH No. 2005080993

OBJECTIONS TO SUBPOENA
DUCES TECUM PROPOUNDED BY
BROOKS INSTITUTE OF
PHOTOGRAPHY
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Pursuant to California Civil Code §1985.3 (g), Janet Spielberg makes the following objections
regarding the request for documents propounded to non-parties Legal Aid of Los Angeles and Elena

Ackel from Brooks Institute of Photography:

I GENERAL OBJECTIONS

Janet Spielberg asserts the following General Objections to the Documents Requested (the
“General Objections”), each of which is hereby incorporated by reference into the response to each
individual Document Request below. From time to time, and for purpose of emphasis, Janet
Spielberg may restate one or more of the General Objections as specific objections to an individual
Document Request. Such restatement, or the failure to restate, should not be taken as a waiver‘of
any General Objection not restated.

1. Janet Spielberg objects to the scope of the Document Requests. The request asks for all
documents related to all communications, whether or not such communications were in any way
related to the administrative law action between the Bureau for Private Postsecondary and
Vocational Education and Brooks Institute of Photography. Such requests are overly broad,
oppressive, unduly burdensome and not reasonably calculated to lead to fhe discovery of admissible
evidence.

2. Janet Spielberg objects to the Document Requests in so far as they seek information or
documents that are privileged by, and/or protected from, disclosure by the attorney-client privilege,
the work-product doctrine, the privacy privilege, or any other privilege or immunity.

3. Janet Spielberg reserves the right, but is not obligated, to supplement her objections
based upon newly-discovered evidence or information of which Janet Spielberg is not aware at this
time.

DOCUMENTS REQUESTED

REQUEST FOR DOCUMENTS NO. 5:

All documents relating to any communications between you and Mark A. Kleiman, Esq.

and/or Janet L. Spielberg, Esq.
I

OBJECTION 'TO SUBPOENA DUCES TECUM




RESPONSE TO REQUEST FOR DOCUMENTS NO. 5:

In addition to the foregoing general objections, Janet Spielberg objects to this request on the
grounds that the documents described are attorney work product, and are not relevant to the subject

matter.

Dated: September 8, 2005

et Lindner Spielberg ¢/ ‘
aw Offices of Janet Lindner Spielberg
12400 Wilshire Boulevard
Suite 400
Los Angeles, California 90025

OBJECTION T0 SUBPOENA DUCES TECUM
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PROOF OF SERVICE

STATE OF CALIFORNIA )
)ss.:
COUNTY OF LOS ANGELES )

I am employed in the county of Los Angeles, State of California, I am over the age of 18 and
not a party to the within action; my business address is 12400 Wilshire Boulevard, Suite 920, Los

Angeles, California 90025,

On September 8, 2005, I served the document(s) described as by placing a true copy(ies)
thereof enclosed in a sealed envelope(s) addressed as follows:

I served the above document(s) as follows:

BY OVERNIGHT DELIVERY via Fede

ral Express. 1 am familiar with the practice at my place

of business for collection and processing of correspondence for overnight delivery by Federal
Express. Such correspondence will be deposited with a facility regularly maintained by Federal
Express for receipt on the same day in the ordinary course of business. Iplaced the envelope(s)

for collection and delivery by Federal

Express with delivery fees paid or provided for in

accordance with ordinary business practices.

BY FACSIMILE TRANSMISSION. Icauseda facsimile machine transmission from facsimile

machine telephone number (310)442-77
on the attached Service List. Upon com
transmitting machine issued a transmis
complete and without error.

56 to the facsimile machine telephone number(s) listed
pletion of said facsimile machine transmission(s), the
sion report(s) showing the transmission(s) was/were

_}2{ BY MAIL. Iam familiar with the firm's practice of collection and processing correspondence

for mailing. Under that practice it would
with postage thereon fully prepaid at Los

be deposited with U.S. postal service on that same day
Angeles, California in the ordinary course of business.

I am aware that on motion of the party served, service is presumed invalid if postal cancellation
date or postage meter date is more than one day after date of deposit for mailing in an affidavit,

I declare under penalty of perjury under the laws of the State of California that the above is true

and correct.

Executed on September 8, 2005, at Los

Jeff Chemerinslg[

Type or Print Name

Angeles, California 90025.

Wl
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SERVICE LIST

Tiffany Mitchell
Greenberg Traurig, LLP
2450 Colorado Aveue
Suite 400E

Santa Monica, CA 90404

Elena Ackel

Los Angeles Legal Aid
5228 Whittier Blvd.
Los Angeles, CA 90022

Worldwide Network
1533 Wilshire Blvd.
Los Angeles, CA 90017

Los Angeles Legal Aid, East L.A. Office
5228 Whittier Blvd.
Los Angeles, CA 90022
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Elena Ackel - Brooks Institute Matter
R ’M

From:  "Rashida Adams" <adams@caldwell-leslie.com>
To: <drockway@lafla.org>, "Toby Rothschild" <TRothschild@lafla.org>

Date: 10/28/2005 5:35:10 PM

Subject: Brooks Institute Matter
CC: <biwasaki@]lafla.org>, "Elena Ackel" <EAckel@lafla.org>, "David Pettit" <pettit@caldwell-

leslie.com>

PRIVILEGED AND CONFIDENTIAL

We just received the attached Motion for Sanctions and supporting declarations from
Brooks Institute. Our response will be due on November 10th. We will be in touch
at the beginning of next week regarding our response to this Motion.

Thank you,
Rashida Adams

Rashida Adams

Caldwell Leslie

Caldwell Leslie Newcombe & Pettit, PC
1000 Wilshire Boulevard, Suite 600
Los Angeles, CA 90017-2463

Tel 213.629.9040 Fax 213.629.9022
adams@caldweli-leslie.com

www.caldwell-leslie.com

v o~

file //C \Darmmente amd Cattio AT . ATT AvT
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GREENBERG TRAURIG, LLP

FRANK E. MERIDETH (SBN 46266)
JEFF E. SCOTT (SBN 126308)
GREGORY A. NYLEN (SBN 151129)
JORDAN D. GROTZINGER (SBN 190166)

TIFFANY S. MITCHELL (SBN 235063) |
2450 Colorado Avenue, Suite 400E cALDWELL LE
Santa Monica, California 90404 NEWCOMBE
Telephone: (310) 586-7700 oct 28 2005
Facsimile: (310) 586-7800 D
Attorneys for Respondent RECE‘VE
BROOKS INSTITUTE OF PHOTOGRAPHY
BEFORE THE
OFFICE OF ADMINISTRATIVE HEARINGS
STATE OF CALIFORNIA
BUREAU FOR PRIVATE Case No. 06147
POSTSECONDARY AND VOCATIONAL
EDUCATION, OAH No. 12005080993
Petitioner, RESPONDENT’S NOTICE OF MOTION
- AND MOTION TO CERTIFY FACTS
- JUSTIFYING CONTEMPT SANCTIONS
" | AGAINST THE LEGAL AID
BROOKS INSTITUTE OF | FOUNDATION OF LOS ANGELES AND
PHOTOGRAPHY, '| FOR MONETARY SANCTIONS;
» RESPONDENT’S REQUEST FOR $6,105
Respondent. IN MONETARY SANCTIONS;
~ MEMORANDUM OF POINTS AND
AUTHORITIES

{ [SUPPORTING DECLARATIONS OF
GREGORY J. STRICK, Ph.D., TRACY
LORENZ, JEFF E. SCOTT, GREGORY A.
NYLEN AND TIFFANY S. MITCHELL
FILED CONCURRENTLY]

Date: November 14, 2005
Time: 1:30 p.m.
Location: OAH Los Angeles

NO WAIVER OF HEARING
Settlement Conference: November 25, 2005

Pre-hearing Conference: December 12, 2005
Hearing Date: February 1, 2006

LA-FS1\368469v08\86110.011100 1

MOTION TO CERTIFY FACTS JUSTIFYING CONTEMPT SANCTIONS
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TO THE COURT AND ALL PARTIES AND THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE THAT on Monday, November 14, 2005, at 1:30 p.m., at the Office
of Administrative Hearings, 320 West 4th Street, Suite 630, Los Angeles, California 90013, Respondent
Brooks Institute of Photography (“BIP”) will and hereby does move, pursuant to California Government
Code sections 11450.5-11450.50, 11455.10(e), 11455.20(a), 11507.6(¢) and California Education Code
sections 94975(d)(1) and 94975(e), for an Order certifying facts justifying a contempt sanction against
third party Legal Aid Foundation of Los Angeles (“LAF LA”) due to LAFLA's refusal to produce
documents in its possession, custody or control that are responsive to the following document demands
attached to and incorporated in the subpoena duces tecum (the “Subpoena”) Petitioner Brooks Institute
of Photography (“BIP”) served upon LAFLA in this proceeding:

(@  Document Request No. 1, which seeks the production of any and all documents relating
to any communications between any LAFLA employees, including without limitation
communications by and between Elena H. Ackel, Esq., and any employee of the Bureau
for Private Postégoondary and Vocational Education (the “Bureau™) relating to BIP
and/or Career Education Corporation (“CEC™);

(b)  Document Request No. 2, which seeks the production of all documents provided to .
LAFLA by any employee of the Bureau relating to BIP and/or CEC;

(¢)  Document Request No. 3, which seeks the production of all documents relating to any
communications between LAFLA and any television, print, radio or other media
representatives (including without limi;taﬁon Gretchen Morgenson of the New York’
Times, Morgan Green of the Santa Barbara News»Press, any other jourhalists or
reporters, and/or any employees of CBS) regarding the Bureau, BIP and/or CEC; -

(d)  Document Request No. 4, which seeks the production of all documeﬁts relating to any
communications between LAFLA and any investment firms, banks, or agencies
(including without limitation Warburg Pincus and/or UBS Investment-Research)
regarding the Bureau, BIP and/or CEC; A A o

(e)  Document Request No. 5, which seeks the production of all docﬁments relating to an;;'
communications between LAFLA and Mark A. Kleiman and/or Janet L. Spielberg, Esq.;

LA-FSI\368469v08\86110.011100 2

MOTION TO CERTIFY FACTS JUSTIFYING CONTEMPT SANCTIONS




V0 N o b W N

10
11
12
13
14
15
16
17
18
19

- 20]

21
22
23
24
25
26
27
28

® Document Request No. 6, which seeks the production of all documents relating to any
communications between or among any persons regarding the Bureau, BIP and/or CEC
not otherwise requested above; and
(8  Document Request No. 8, which seeks the production of all telephone bills relating to
any communications requested above.
PLEASE TAKE FURTHER NOTICE THAT LAFLA's opposition to this Motion is due on
November 10, 2005. ’
PLEASE TAKE FURTHER NOTICE THAT the Motion will be made on the. grounds that the
documents described above are highly relevant and material to the issues raised in this administrative
proceeding, in that the documents relate to (a) the extent to which LAFLA has been acting as an agent
for the Bureau in communicating confidential information cqnéeming the Bureau’s “investigation” of
BIP to third parties, including class action and other lawyers, the media and/or the investment
community; and (b) the extent to which LAFLA is asswtmg or involved in the Bureau’s investigation,
and how LAFLA and other third parties obtained information relating to the investigation, which relates
directly to BIP’s unclean hands defense and demonstrates the corruption of the investigative process.
PLEASE TAKE FURTHER NOTICE THAT because LAFLA’s refusal to produce relevant
documents in its possession, custody or control that are respbnsive to the Subpoena is without
substantial justification, is frivolous and is in bad faith, BIP also moves the Administrative Law Judge in|. -
this proceeding pursuant to Government Code section 11455.30(a) for an order awarding monetary
sanctions against LAFLA in the amouﬁt of $6,105, representing the reasonable attorneys’ fees BIP has
incurred in preparing this Motion. |
PLEASE TAKE FURTHER NOTICE THAT this Motion is based on this Notice of Motion' _
and Motion, the accompanying Memorandum of Points and Authoritiés, the concurrently filed - -
Declarations of Gregory J. Strick, Ph.D., Tracy Lorenz, Jeff E: Scott, Gregory-A. Nylen, and Tiffany S.
Mitchell and attached exhibits in support thereof, all pleadings and papers on file in this matter, and -
such other and further evidence and oral arguments as may be considered by the Administrative Law
Judge in ruling upon this Motion.
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PLEASE TAKE FURTHER NOTICE THAT pursuant to Los Angeles OAH Local Rule 6,

BIP does not waive oral argument on this Motion, and does not stipulate to hear the Motion

telephonically.
DATED: October 28, 2005 GREENBERG TRAURIG, LLP
B)’ / y v
GREGORY A. HYLEN
Attorneys for Respondent
BROOKS INSTITUTE OF PHOTOGRAPHY
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MEMORANDUM OF POINTS AND AUTHORITIES
L
INTRODUCTION -
Brooks Institute of Photography (“BIP”) will prove at the hearing in this administrative action

that the Bureau for Private Postsecondary and Vocational Education (the “Bureau”) alleges claims that
are factually unsustainable and that are based on an investigation that is legally defective. BIP will
show that the Bureau’s investigative process was corrupted by the fact that it ignored mandatory
procedures required under the Education Code. BIP will also show that the Bureau attempted to bolster
its claim for relief to which it admits it is not entitled by releasing informatiqn regarding its baseless
claims to the investment community in a ham-fisted attempt to depress the value of stock in BIP’s '
parent company, Career Education Corporation (“CEC”), and thereby pressure BIP into acquiescing to
the Bureau’s punitive demands. BIP will also show that the Bureau rgleased the same information to the
press to try to generate negative publicity regarding BIP and CEC for the same nefarious purposes. This
is precisely the sort of endemic misuse of the Bureau’s licensing authority that is resoundingly . '
condemned in a recent report by an independent Operations Monitor the Bureau was required by law to
hire to investigate its activities, which provides in relevant part:

“[T]he Bureau sometimes attempts to ‘leverage’ its approval authority to achieve concessions
from an institution. The somewhat ad-hoc manner in which the Bureau subsequently uses its
approval authority to address apparent, and actual violations contributes to perceptions that
institutions are treated differently depending on personal relationships, political influence, or
other factors.”!

As explained below, BIP has substantial evidence to corroborate its assertion that the Bureau has
abused its authority, and to support BIP’s unclean hands defense and claim that the Bureau’s
investigative process was corrupt. However, BIP believes it can obtain substantial additional evidence

that will allow it to prove overwhelmingly that the Bureau used third parties as conduits to provide

' B. Frank, BPPVE Operations and Administrative Monitor, Initial Report: California Department of
Consumer Affairs, Bureau for Private Postsecondary and Vocational Education, at 155 (September 26,
2005) (a copy of this report is attached as Exhibit 13 to the concurrently filed Declaration of Gregory

Nylen). :

LA-FS1\368469v08\86110.011100 1
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information regarding its “investigation” to the press, the investment community, and class action
lawyers.

These third parties include the Legal Aid Foundation of Los Angeles (“LAFLA”) and an
attorney for that organization, Elena Ackel, Esq. As discussed below, Ms. Ackel is a notoriously
outspoken critic of for-profit education. BIP believes that Ms. Ackel and LAFLA may be acting as
agents for the Bureau in communicating confidential information concerning the Bureau's investigation
of BIP to third parties, and improperly assisting the Bufeau in connection with its purported
“investigation” of BIP, which is supposed to be conducted by a properly impaneled “visiting
committee” comprised of educators and other qualified individuals with specific areas of expertise, not
by Bureau employees influenced by undisclosed outsiders,

Accordingly, BIP served a subpoena duces tecum (the “Subpoena”) on LAFLA in this action.
The Subpoena seeks (a) documents relating to communications between the Burean and LAFLA -
conceming BIP and/or its parent company CEC, (b) documents provided by the Bureau to LAFLA
concerning BIP and/or CEC, and (c) documents relating to communications Eetween LAFLA, on the
one hand; and the media, investment community, class action lawyers, or any other third parties, on the
other hand, concerning BIP or CEC. The class action lawyers who are the subject of the Subpoena
include Mark Kleiman, who is intimately iﬁvolved in prosecuting class action litigation against BIP and
CEC, and who apparently faxed information he obtained from the Bureau concerning its incomplete and
improper “investigation” to a major Wall Street firm that had publicly taken a negative position on the
value of CEC stock, and Janet Spielberg, who is counsel of record in a pending class action against BIP
and CEC. _ | |

Although LAF LA acknowledged that it has documents responsive to each of these categories of
document requests attached to the Subpoena, it has refused to produée any documents éxcept those
relating specifically to communications with the Bureau regar&ing the Bureau's purported
“investigation” of BIP and the specific issues raised in the Bureau's defective Notice. The only grounds
LAFLA provided i»nv the meet and confer process for refusing to produce the remaining responsive
documents (including documents it admits it has relating to communications between LAFLA, class

action lawyers, the media, and the investment community conceming. BIP and/or CEC) are that the
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documents are somehow not relevant. LAFLA does not contend that any of these documents are
otherwise protected by any privilege.

LAFLA's relevancy objection is entirely without merit. BIP is entitled to discover whether third
parties such as LAFLA are assisting or involved in the Bureau's investigation, and how LAFLA and
other third parties obtained information relating to the investigation. BIP also is entitled to know if the
Bureau improperly disclosed confidential information to LAFLA in connection with its investigation, as
it relates directly to BIP’s unclean hands defense and demonstrates the corruption of the investigative

There also is no merit to Ms. Spielberg's separately served objection ‘t‘hat her communications
with LAFLA concerning BIP or CEC are protected by the attorney-client or work product privileges.
There is no evidence Ms. Spielberg ever represented LAFLA in any capacity, let alone in connection
with any issues concerning BIP or CEC. Moreover, LAFLA is the holder of any attorney-client
privilegé that would conceivably attach to communications with Ms. SpielBerg, and it has represented
that none of the documents it has relating to those communications are protected by any privilege.

Accordingly, this Motion should be granted in its entirety, and the Administrative Law Judge
should certify facts justifyinig a contempt sanction against LAFLA in Superior Court and order sanctions
against LAFLA in the amount of $6,105 because its objections were made in bad faith.

: IL
STATEMENT OF RELEVANT FACTS
A, BIP’s 60 Years Of Commitinent To Excellence In Postsecondary Education. .

BIP is one of the leading photography postsecondary institutions in‘the world today, with
campuses in Santa Barbara and Ventura. BIP has operated as an educational institution in Santa Barbara
since 1945. Declaration of Gregory J. Strick, Ph.D. (“Strick Dec.”), §2. BIP oﬁ:‘ers- Bachelor of Arts
Degree Programs in Professional Photography, Film & Video Production, Visual Communication, and

Visual Journalism; a Masters of Science Degree Prograin in Photography; an Associate of Arts degree
program in visual Journalism; and Diploma Programs in Professional Photography and Film & Video
Production. BIP's education programs constantly are evolving so that its studenis may keep up with
current industry technologies and media. For example, BIP's Visual Journalism curriculum goes far

LA-F81\368469v08\86110.011100 3
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beyond traditional photojournalism and cross-trains students to use still cameras, computers and digital
video cameras, allowing them to deliver projects to traditional print media, the Internet and/or the
forthcoming digital environment. Id. § 3.

Today, BIP has more than 2000 enrolled students from many nations. BIP alumni have worked
for distinguished organizations including the Los Angeles Times and other national media outlets,
Hallmark Publishing, the Cousteau Society, HBO, Kodak, and literally scores of other leaders in visual
media fields. BIP faculty and alumni also have received many awards and honors. Strick Dec., §4.-

B. The Bureau’s Improper “Investigation” Of BIP.

The Bureau regulates certain types of private, postsécondary schools, including BIP, and derives
its authority exclusively from enabling legislation codified at Education Code sections 94700 et seq.

- On or about September 30, 2004, BIP routinely applied to the Bureau for renewal of its authority
to operate postsecondary institutions in the State of California (the “Rénewal Application”). At the
time, its license was set to expire on December 31, 2004. Strick Dec., § 5, Ex 1.

- On October 20, 2004, BIP received a letter from the Bureau stating that “Bureau representatives”
were going to visit BIP on November 8 and 9 to review certain files. Strick Dec., § 6, Ex. 2.

.. . According to Education Code section 9490i (a)(1), the Bureau was supposed to impanel a
“visiting committee” to conduct a qdalitaﬁve review and aséessmént within 90 days of receiving the
Renewal Application. Pursuant to Education Code section 94901(c), the visiting committee “shall be
composed of educators and other individuals with expertise . . . from degree granting institutions legally
operating within the state.” (Emphasis added.) Assuming the visiting committee was impaneled
properly, it was supposed to provide BIP with a report of its visit before it was even disclosed to the
Bureau. CAL. CODEREGS. tit. 5, § 71465(b) (2005).

C. The Bureau's Communication To LAFLA Regarding Allegations Against BIP.

On November 4, 2004, the Chief of the Bureau’s degree-granting ﬁnit which regulates BIP,

Sheila Hawkins, sent an e-mail to Ms. Ackel at LAFLA. In her e-mail, Ms. Hawkins forwarded a

message from another Bureau employee, Marcia Trott, regarding the background of certain allegations
against BIP. Declaration of Gregory A. Nylen (“Nylen Dec.”), §7, Ex. 16. The e-mail included an

LA-FSI\368469v08186110.01 1100 4

MOTION TO CERTIFY FACTS JUSTIFYING CONTEMPT SANCTIONS



O oo ~J (=23 (%4l S ] [3®] ot

N NN N ‘
wqamaSSBBGESEGZGSZS

E. The Bureau's Communications To Class Action Lawyers-And LAFLA Regarding Thef

admission that the Accrediting Council for Independent Colleges and Schools was “not able to find any

evidence of wrongdoing on the part of the school.” Id,

D. The Bureau's Improper ‘;Visit” To BIP And December 1, 2004 Letter To BIP.

Four days later, on November 8 and 9, 2004, the Bureau sent Ms. Trott and Lynelle Case,
another Bureau employee, to visit BIP to conduct an onsite “assessment” of the school. Strick Dec., § 7.
These Bureau employees, who were not a properly impaneled visiting committee as required by
Education Code section 94901, allegedly reviewed 162 student files and contacted eleven BIP graduates
to evaluate thcxr personal experience with BIP’s placement services. Id. ‘

As a result of the Bureau’s legally ineffective visit, the Bureau sent a letter to BIP on
December 1, 2004 (the “December 1 Letter’”), which outlined preliminary “findings” that BIP was “not
operating in full compliance with the statute and regulations that govern private postsecondary
institutions in California.” Strick Dec., 1‘8, Ex. 3. The Bureau requested responses from BIP to these
preliminary findings so the Bureau could complete its investigation and make a final decision on the

Renewal Application. Jd.

Bureau's December 1 Letter And Improper “Investigation” Of BIP.
Notwithstanding the purportedly preliminary nature of the Bureau’s investigation, on
Décember 13, 2004, the Bureau faxed its December 1 Letter to Mark Kleiman, a plaintiffs’ lawyer now

intimately involved in prosecuting a class action and related litigation against BIP and its parent
company, Career Education Corporation (“CEC”). Declaration of Tracy Lorenz (“Lorenz Dec.”), 2,
Exs. 7-8. Shortly thereafier, Mr. Kleiman apparently faxed the December 1 Letter toa niajor Wall
Street firm that had publicly taken a ncga_tivc position on the value of CEC stock. Lorenz Dec., §§2-3,
Exs. 7-8. More recently, Mr. Kleiman actively rallied students to make negative wﬁmmm about CEC
to the press ’for the specific stated purpose of depressing the value of CEC stock. Declaration of 'I'iﬁ‘any
S. Mitchell (“Mitchell Dec.”), q 8, Ex. 26. |

In addition, Mr Kleiman facilitated communications between BIP students and another
plaintiffs’ attorney, Janet Spielberg, with whom Mr. Kleiman shares an office suite. Ms. Spielberg
already filed an action against BIP, and is seeking to have the matter certified as a class action ]awsﬁjt. »
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Mitchell Dec., § 5, Ex. 23.
On December 14, 2005, the day after the Bureau faxed the December 1 Letter to Mr. Kleiman,

Msk. Hawkins forwarded the Bureau’s December 1, 2004 letter to BIP regarding the Renewal
Application to Ms. Ackel at LAFLA. A copy of this e-mail was contained in the few documents that -
LAFLA produced on October 6, 2005 in response to the Subpoena BIP served on LAFLA in this action.
Nylen Dec., {8, Ex. 17. | |

F. BIP's Response To The Bureau's December 1 Letter. -

On December 30, 2004, BIP responded in detail to the Burean’s December 1 Letter. In its
response, BIP reiterated its commitment to “demonstrating compliance with all BPPVE requirements,”
addressed each of the Bureau’s concerns in detail, and explained how BIP was implementing ~-
appropriate steps to address those concerns. BIP also cxplainéd how the Bureau’s December 1 Letter
‘was inaccurate in several respects. On January 28, 2005, BIP submitted a revised response. Strick Dec.,
ﬁ 9-10, Exs. 4-5. On February 23 and 28, 2005, respectﬁely, a Bureau employee made an undercover
“secret shopper” visit to BIP posing as a prospective student, and Marcia Trott and Lynnelle Case of the

Bureau made an unannounced visit to BIP to review more records. Id §11.

G. The Bureau’s Notice of Conditional Approval to Operate BIP.

On July 11, 2005, the Bureau issuéd a Notice of Conditional Approval (the “Notice”). Pursuant

to Education Code Section 94975(c), BIP timely requested an administrative hearing to contest the
Notice on July 22, 2005. Strick Dec., § 12, Ex. 6. Declaration of Jeff E. Scott (“Scott Dec.”), §2, Ex. 9.

It appears that, as before, the Bureau promptly leaked the Notice to third parties for the purpose
of cauSing BIP economic harm (and some of the discovery that BIP propounded is to find out how the
Bureau tipped off the press and the class action lawyers at that time, and to explore whether the class
action lawyers actually were involved in the “investigation”). The press and the class action lawyers
immediately received the Notice. Mitchell Dec., §3, Ex. 21. Notably, a copy of the Notice also found
its way into LAFLA's files. Nylen Dec., §8. | |
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H. BIP's Subpoena to LAFLA And Subsequent Meet And Confer Efforts With LAFLA’s

Counsel.

On September 1, 2005, BIP issued a subpoena (the “Subpoena™) to LAFLA requesting the
production of business records described below in detail. The document requests attached to the
Subpoena sought the 'production of (a) documents relating to communications between the Bureau and
LAFLA concerning BIP and/or CEC, (b) documents provided by the Bureau to LAFLA concerning BIP
and/or CEC, and (c) documents relating to communications between LAFLA, on the one hand, and the
media, investment community, Mr. Kleiman or Ms. Spiclberg, or any ofher third parties, on the ofhe
hand, concerning BIP or CEC. BIP complied with the procedural requirements for issuing the Subpoena
by completing the form provided by the Office of Administrative Hearings, including a declaration
showing good cause for the production of documents, and by perfecting service upon LAFLA.2
Mitchell Dec., § 9, Ex. 27.

On September 8, 2005, Ms. Spielberg served objections to the Subpbena. Mitchell Dec., § 10,
Ex. 28. She later confirmed that she was only serving the objections on behalf of herself, and not on
behalf of LAFLA. Scott Dec., {4, Ex. 11. On September 21, 2005, LAFLA served objections to the
Subpoena. Mitchell Dec., § 14, Ex. 30. |

Counsel for BIP then met and conferred through a series of letters and telephone calls \ﬁth
David Pettit, outside counsel for LAFLA, regarding LAFLA's objections to the Subpoena. See Nylen
Dec., 1Y 2 & 4-6 & 9-10, Exs. 12 & 14-16 & 18-19. Ultimateiy, LAFLA agreed only to produce
documents provided to LAFLA by the Bureau or relating to communications between LAFLA and the
Bureau that directly concern the Bureau's investigation of BIP or the iss_ues.raised expressly in the
Notice. Although LAFLA admitted having other documents respbnsive to each of the document
requests attached to the Subpoena in its possession, custody or control (with the excépﬁon of fax and
telephone logs), LAFLA refused to produce the documents based solely on the pﬁrported objection that
the documents are not relevant. LAFLA does not contend that any of those documents are protected by

2 Although subpoenas duces fecum do not require such an affidavit pursuant to Code of Civil Procedure
section 2020.410(c), BIP provided the declaration anyway.
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any privilege. Id. On October 6, 2005, LAFLA produced only a handful of responsive documents in
response to the Subpoena. Nylen Dec., § 7.
1.
LEGAL ARGUMENT

A.  BIP Is Entitled To_Subpoena Relevant Documents From LAFLA Under The Education

And Government Codes.
Education Code section 94975 provides the “exclusive method for prehearing discovery” in -

administrative proceedings initiated under the statute. Educ. Code § 94975(d)(1). Section 94975(e) |
provides that “[blefore the hearing has commenced, the buréau shall issue subpoenas at the written
request of any party for the attcndanccrof wimesses or the production of documents or other things in the
custody or under the control of the person subject to the subpoéna.” Section 94975(e) also provides that
“[sJubpoenas issued pursuant to this section are subject to Section 11510 of the Government Code.”

Government Code section 11510 has been repealed and replaced by Government Code sections
11450.05-1 1450.507.\)‘ Section. 11450.20 provides that the presiding Administrative Law Judge “shall”
issue subpoenas at the request of a party in an administrative law proceeding, “in accordance with
Sections 1985 to 1985.4, inclusive, of the Code of Civil Procedure.” Code of Civil Procedure section
1985(a) provides that in response to a subMa duces tecuni, a pai’cy may require a witness to produce
“any books, documents, or other things under the witness's control which the witness is bound by law to
produce in evidence.”

Although Education Code section 94975(e) does not specify the particular types of documents
that niay be obtained from third parties by subpoena, section 94975(d)(1) provides in general that parties
may require another party to produce “any writing, as defined by Section 250 of the Evidence Code, or
thing that is in the custody, or under the controL of the party receiving the request and that is relevant
and not privileged” (emphasis added). Similarly, Government Code section 11507 .6(e) provides that
parties may discover any “writing or thing which is relevant and which v&ould be admissible in
evidence” (emphasi§ added).

These code sections do not define the term “relevant.” However, courts haye held that when an

agency's subpoena power is invoked to secure discovery, a court or administrative law judge may look

LA-FS1\368469v08\86110.011100 8
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to the general standards for discovery set forth under California law. See Shively v. Stewart (Bd. of Med.
Exam’rs), 65 Cal. 2d 475, 481 (1967).

Code of Civil Procedure section 2017.010 provides that “[a] party may obtain discovery
regarding any matter, not privileged, that is relevant to the subject matter involved in the pending action
. - - if the matter either is itself admissible in evidence or appears rea.éonably calculated to lead to the
discovery of admissible evidence” (emphasis added). Similarly, Evidence Code section 351 provides
that “[e]xcept as otherwise provided by statute, a/l relevant evidence is admissible” (emphasisadded).
Evidence Code section 210 provides that ““[r]elevant evidence’ means evidence, inciuding evidence
relevant to the credibility of a witness or hearsay declarant, having any tendency in reason to prove or
disprove any disputed fact that is of consequence to the determination of the action” (emphasis added).

Under these standards, evidence is considered relevant if it might “reasonably assist-a party in
evaluating its case, preparing for trial, or facilitating a settlement. Admissibility is not the test, and it is -
sufficient if the information sought might reasonably lead to other, admissible eﬁdenw.” Glenfed Dev.
Corp. v. Superior Court (Nat'l Union Fire Ins. Co. of Pittsburgh), 53 Cal. App. 4th 1113, 1 l‘l 7 (1997)

(empbhasis in original). Relevant discovery also includes that relatingtd a claim or defense of a party to

the action. Gonzalez v. Superior Court (City of San Fernando), 33 Cal. App. 4th 1539, 1545 (1995).3
While a party who seeks to compel the production of documents under California law generally
must show “good cause” for the request, this burden is met simply by a factual showing of relevance
when there is no privilege issue or claim of attorney work product. Glenfed, 53 Cal. App. 4that 1117.
These pretrial discovery procedures “are designed to minimize the opportunities for fabrication
and forgetfulness, and to eliminate the need for guesswork about the other éide’s evidencé, withall - -
doubts about discoverability resolved in favor of disclosure.” Glenfed, 53 Cal. App. 4that 1119, The .
courts must apply discovery standards liberally in accordance with thé Discovery Act’s undeilying
principles. Colonial Life & Accident Ins. Co. v. Superior Court (Perry), 31 Cal.3d 785, 790 (1982).

3 The Attorney General has applied these broad standards of relevance in its own opinions. See, e.g,
Office of the Attorney General, Op. No..88-1102, 72 Ops. Cal. Atty. Gen. 226, 1989 WL 408279, at *11
(Cal. A.G. Oct. 26, 1989) (quoting Evidence Code sections 210 and 351).

LA-FS1\368469v08\86110.011 100 9
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If a third party refuses to produce relevant, non-privileged documents in response to a properly
issued and served subpoena duces tecum in an administrative proceeding, the party propounding the
subpoena may bring a motion before an administrative law judge to certify facts that justify a contempt
sanction in Superior Court in the coﬁnty where the proceeding is conducted. See Gov. Code
§1 145 5.10(e) (“[a] person is subject to the contempt sanction for any of the following in an adjudicative
proceeding before a.P agency: . . . (¢) Failure or refusal, without substantial justification, to comply with
a ...subpoena”), and § 11455.20(a) (“[tJhe presiding officer or agency head may certify the facts that
justify the contempt sanction against aberson to.the superior court in and for the county where the
proceeding is conductéd”). See also Parris v. Zolin, 12 Cal. 4th 839, 842 (1996) (“[A]n administrative
agency’s obligation under section 11525 is met by transmitting a certification of facts of an apparent
contempt to the superior court. Receipt of the certification triggers the obligation of the superior court -
to issue an order to show cause to the person who appears to be in contempt. The jurisdiction of the
superior court to initiate a contempt proceeding to enforce the agency subpoena arises on receipt of the
certification.”). _

In this case, as discussed below, the documents requested in the Subpoena BIP served upon
LAFLA are all highly relevant and material to the issues raised in this administrative proceeding.
Accordingly, because LAFLA has only objected to the productioﬁ of responsive documents on the
purported grounds that the documents are not relevant, the Administrative Law Judge should certify
facts justifying a finding in Superior Court that LAFLA is in contempt of the Subpoena.

B. BIP Is Entitled to Communications Between LAFLA, On_The One Hand, And Media

Representatives And/Or The Investment Community, On The Other, Because Suchi-

Documents Are Highly Relevant To This Case.

Document Request No. 3 attached to the Subpoena seeks the production of “[a]hy andall

documents relating to any communications between [LAFLA] and any television, print, radio or other
media representatives (including without limitation Gretchen Morgenson of the New York Times,
Morgan Green of the Santa Barbara News Press, any other journalists or reporters, and/or any
employees of CBS) regarding [the Bureau], BIP and/or CEC.” Documént Request No. 4 attachéd to the

Subpoena seeks the production of “[a]ny and all documents relating to any communications between

LA-FS1\368469v08\86110.011100 10
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[LAFLA] and any investment firms, banks, or agencies (including without limitation Warburg Pincus
and/or UBS Investment Research) regarding [the Bureau], BIP and/or CEC”. |

LAFLA's counsel admitted that LAFLA has documents fesponsive tb both of these requests, but
LAFLA has refused to produce them solely on the purported grounds that they are not relevant to any
issues in this case. See Nylen Dec., §§2 & 4-6 & 9-10, Exs. 12 &'14416 & 18-19. LAFLA is wrong
and the documents are highly relevant and material for several independent reasons.

For example, BIP is entitled to discover the extent to which LAFLA has been acting as an agent
for the Bureau in communicating confidential information concerning the Bureau’s %vesﬁgaﬁon” of
BIP to third parties, including the media and/or the investment community. BIP originally propounded
the Subpoena because it was informed and believed that Ms. Ackel, an outspoken critic of for-profit
schools, assisted the Bureau with its “investigation” of BIP since at least' early 2005. The limited
mumber of documents that LAFLA did produce in response to the Subpoena on October 6, 2005 proved |
BIP is on the right track. For example, the documents included an e-mail dated November 4, 2004 from
Sheila Hawkins (the Chief of the Bureau's degree-granting unit which regulates BIP) to Ms. Ackel,
forwarding a message from Bureau employee Marcia Trott regarding the background of certain -
allegations against BIP (including an admission that ACICS was “not able to find any evidence of
wrongdoing on the party of the séhool”). Nylen Dec., § 7, Ex. 16. This e-mail was sent four days
béfore Ms. Trott and another Bureau employee visited BIP. On December 14, 2004, Ms. Hawkins
forwarded the Bureau's December 1, 2004 letter to BIP regarding its Renewal Application to Ms. Ackel.
Id at§8, Ex. 17. LAFLA also had a copy of the Bureau's Notice in its files. /d. at 18.

Clearly, BIP's Subpoena was not harassment—it was a legitimate discovery tool that produced
relevant evidence showing a direct connection between LAFLA and the Bureau relaﬁng’ to the Bureau's
investigation of BIP. BIP is therefore entitled to discover whether third parties such as LAFLA are
assisting or involved in that investigation, and how LAFLA and other third parties obtained information
relating to the investigation. These documents relate directly to BIP's unclean hands defense and
demonstrate the corruption of the investigative process, and support BIP's defense that the Bureau's
actions in violation of its enabling statutes are void. See Kaiser Foundation Heélth Plan, Inc. v.
Zingale, 99 Cal. App. 4th 1018, 1024 (2002) (“[ilf a state agency was created by statute, the agency’s
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authority is circumscribed by the relevant legislation™) and Ass n. for Retarded Citizens v. Department
of Development Services, 38 Cal.3d 384,'391 (1985) (“{a]dministrative action that is not authorized by,
or is inconsistent with, acts of the Legislature is void™).

As discussed above, Mr. Kleiman has attempted to manipulate the value of CEC stock to put
pressure on'CEC to pay a significant financial settlement to the attorney (Janet Spielberg) who is his
suite mate and to whom he apparently sent the information leaked to him by the Bureau. Mitchell Dec.
1 5. BIP is investigating a potential conspiracy between the Bureau, the class action lawyers, Wall
Street firms and others (including Ms. Ackel) to trade on bad news about CEC étock arising from
publicity following the Bureau's leaded investigation results regarding BIP to Ms. Ackel, Mr. Kleiman

and the investment community. .
-BIP is also entitled to discover the nature of Ms. Ackel’s communications to the media outlets ‘

that carried stories relating to the investigation of BIP,-including the story by Morgan Green in the Santa
Barbara News Press featuring Ms. Ackel’s baseless and defamatory comments regarding the school.
See Mitchell Dec., Ex. 3 (News Press article in which Ms. Ackel is quoted as stating that “Brooks is not
an isolated case. Its (faults) are replicated at quite a few schools, but no corrective action has been
ordered until this”). Documents relating to these communications may shed more light on the issue of
whether Ms. Ackel is assisting the Bureau in disseminating information relating to its improper
investigation to the media for the purposé of harming BIP and/or CEC.

C. BIP Is Entitled to Communications Between LAFLA, On the One Hand, and Mark A.

Kleiman, Esq. And/Or Janet L. Spiclberg, Esq., On the Other.

Document Request No. 5 attached to the Subpoena seeks the production of “[a]ll documents
relating to any communications between [LAFLA] and Mark A. Kleiman, Esq. and/or Janet L.
Spielberg, Esq.” Mitchell Dec., §9, Ex. 27. BIP offered to Limit this request to documents concerning

such communications to the extent they relate “in aﬁy manner to Career Education Corporation, BIP,
and/or the Bureau's investigation of and/or proceedings with respect to BIP,” LAFLA admitted it had
documents responsiire to this request but refused to produce them, even with BIP's proposed limitation,
and despite the fact that LAFLA is not claiming that any of the’ résponsive documents are protected by
the attorney-client or any other privilege. Nylen Dec. at % 10, Ex. 19. The only purported ground

LA-FS1\368469v08\86110.011100 12
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See Nylen Dec. at § 10, Ex. 19.°

LAFLA provided for refusing to produce the documents it that they are supposedly not relevant. Id,

Once again, LAFLA 1S wrong bécause these documents are highly relevant and material to the
issue of whether LAFLA is acting as an agent for the Bureau in disseminating information relating to
the Bureau’s investigation of BIP to third parties in an effort to harm the- school. As explained above,
the Bureau leaked its preliminary findings regarding its investigation of BIP to Mr. Kleiman and it
appears that he immediately sent that letter to a major Wall Street investment firm that covers CEC
stock. Lorenz Dec., §2, Ex. 7. BIP was supposed to receive an independent vxsmng committee's report
before the Bureau even saw it. CAL. CODE REGS. tit. 5, §71465(b). Instead, the Bureau conducted its
own “investigation” and then leaked its preliminary findings to private lawyers and investors. LAFLA
has admitted that it has documents relating to communications it had with thesé lawyers, including
Kleiman and Spielberg—the same plaintiffs’ attorneys who are working closely together to develop a
class action case against BIP, based largely on the Notice and the administrative action. - Mitchell Dec.,
95 &7, Exs. 23 & 25. These documents relating to LAFLA's communications with Spielberg and/or
Kleiman relating to BIP and/or CEC are directly relevant to prove the Bureau’s improper investigation
and the corruption of the administrative process.

Moreover, the perfunctory objections Ms. Spielberg served in response to the Subpoena have no
merit. For example, her objection that her communications with LAFLA regarding BIP or CEC are
somehow protected by the attorney-client or work product pﬁvileg&c is grouhdless because there ié no
evidence that Ms. Spielberg represented LAFLA in connectidn with any matters concerning BIP or
CEC. Even if she did represent LAFLA, it would be the holder of any attorney-client privilege that may
apply to communications with Ms. Spielberg,* and LAFLA is not cla;iming' that any of the documents it
is refusing to produce relating to communications with Ms. Spielberg are protected by any privilege.

Likewise, Ms. Spielberg's general objection that the documents requested by the Subpoena are

somehow protected by “the privacy privilege” or “any other privilege or immunity” is completely

4  See Cal. Evid. Code § 953. ‘
3 To the extent the attorney-client or work product privileges apply at all, LAFLA should be requn'ed to
produce a privilege log so that BIP may properly evaluate the claim of privilege.

LA-FSI\368469v08\86110.011100 13
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without foundation. She does not explain the nature of the “privacy privilege” or identify any other
sp:ci:ﬁc “privilege or immunity,” and does not tie this general, boilerplate objection to any specific
document request attached to the Subpoena.

In addition, Ms. Spielberg's objection that communications between her and LAFLA relating to
BIP and CEC are somehow not relevant is without merit for the reasons set forth above.

F ihally, Ms. Spielberg's general, boilerplate objection that the Subpoena is somehow “overly
broad, oppressive,” and “unduly burdgnsome” is also not tied to any speciﬁc document request and is
entirely without basis. The document requests attached to the Subpoena are narrowly tailored for the

reasons set forth above.

D. BIP Is Entitled To Communications Between LAFLA And The Bureau Relating To BIP Or
CEC That Do Not Directly Relate To The Notice Or Invwﬁgaﬁon Of BIP.

Document Request No. 1 attached to the Subpoena seeks the production of "[ajny and all
documents relating to any communications between any [LAFLA] employees, including without
limitation Elena H. Ackel, Esq.,vand any employee of the [Bureau] relating to” BIP and CEC..
Document Request No. 2 attached to the Subpoena seeks the production of “[aJll documents provided to
[LAFLA] by any employee of the [Bureau] relating to BIP-and/or CEC.” Décument Request No. 6
attached to the Subpoena seeks the produétion of “[a]ll docﬁmenfs relating to all communications
between or among any persons regarding [the Bureau], BIP and/or CEC not otherwise requested above.”

In response to this Request, LAFLA has agreed to produce only those documents directly
relating to the Bureau’s “investigation” of BIP and the issues expressly raised in the Bureau’s Notice.
Nylen Dec.; §§ 4-6 & 9, Exs. 14-15 & 19. Although LAFLA admitted it has othér documents in its
possession, custody or control that are responsive to this request, it has refused to produce them solely
on the purported ground that they are not relevant. Id.

BIP is not required to rely on LAFLA’s word regarding the relevancy of specific documents,
particularly when those documents pertain to BIP and the Bureau, thé entity which issued the Notice
giving risé to this administrative action. These documents are relevant and material for the reasons

explained above.
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E. BIP Is Entitled To LAFLA's Telephone Bills Relating To The Communications Described

Above.

Document Request No. 9 attached to the Subpoena seeks the production of all telephone bills
relating to any communications requested above. Because LAFLA représented that it does not keep
telephone or facsimile logs (which BIP sought in Request Nos. 7 and 8 attached to the Subpoena), BIP is
entitled to discover LAFLA's telephone bills in order to determine the date, time, and duration of any
communications' described aBove, and also in order to confirm the telephone numbers for incoming and
outgoing calls. »

F. BIP Is Entitled To Monetary Sanctions In The Amount Of $6,105.

Government Code section 11455.30(a) authorizes monetary sanctions in the amount of $6,105 to

compensate BIP for its reasonable attorneys’ fees incurred in filing this Motion. See Nylen Dec., j11.
Scott Dec., §6. LAFLA's refusal to produce documents responsive to the Subpoena is in bad faith for

the reasons set forth above. LAFLA’s intransigence also was unnecessary because the LAFLA knew
that these issues would be squarely raised in this Motion. |
- CONCLUSION-
For all of the foregoing reasons, this Motion should be granted in its énﬁrety.
DATED: October 28, 2005 GREENBERG TRAURIG, LLP
w I
GREGORY A.NYLEN
Attorneyd for Respondent _
BROOKY INSTITUTE OF PHOTOGRAPHY
LA-FS1\368469v08\86110.011100 15
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PROOF OF SERVICE
STATE OF CALIFORNIA, COUNTY OF LOS ANGELES

I'am employed in the aforesaid county, State of California; I am over the age of 18 years and not
a party to the within action; my business address is 2450 Colorado Avenue, Suite 400E, Santa
Monica, CA 90404. )

On October 28, 2005, I served the NOTICE OF MOTION AND MOTION TO CERTIFY FACTS
JUSTIFYING CONTEMPT SANCTIONS AGAINST THE LEGAL AID FOUNDATION OF
LOS ANGELES AND FOR MONETARY SANCTIONS; RESPONDENT’S REQUEST FOR
56,105 IN MONETARY SANCTIONS; MEMORANDUM OF POINTS AND AUTHORITIES on
the interested parties in this action by placing the true copy thereof, enclosed in a sealed envelope,
postage prepaid, addressed as follows:

~ SEE ATTACHED SERVICE LIST

4 (BY PERSONAL SERVICE) :
I caused to be delivered such envelope by hand to the offices of the addressee. Executed on

October 28, 2005, at Santa Monica, California.

X] (STATE) -1 declare under penalty of perjury under the laws of the State of California
that the foregoing is true and correct.

[] (FEDERAL) I declare under penalty of perjury that the foregoing is true and correct, and
, that I am employed at the office of a member of the bar of this Court at

whose direction the service was made.
Executed on October 28, 2005, at Santa Monica, Califorpia.

Ann Rutl@ge"

1 R

A MOTION TO CERTIFY FACTS JUSTIFYING CONTEMPT SANCTIONS




SERVICE LIST FOR LAFLA MOTION

Janet Burns, Esq.

California Department of Justice
300 So. Spring Street, Suite 1702
Los Angeles, CA 90013

Janet Lindner Spielberg, Esq. A
Law Offices of Janet Lindner Spielberg
12400 Wilshire Boulevard, Suite 400
Los Angeles, CA 90025

David Pettit, Esq. _
Caldwell, Leslie, Newcombe & Pettit, P
1000 Wilshire Boulevard, Suite 600
Los Angeles, CA 90017

Office of Administrative Hearings
320 West 4th Street, Suite 630
Los Angeles, California 90013
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GREENBERG TRAURIG, LLP
FRANK E. MERIDETH (SBN 46266)
JEFF E. SCOTT (SBN 126308)
GREGORY A. NYLEN (SBN 151129)
JORDAN D. GROTZINGER (SBN 190166)

TIFFANY S. MITCHELL (SBN 235063) CALDWELL, LE
2450 Colorado Avenue, Suite 400E NEWCOMBE & PSIE'_FTE‘T
Santa Monica, California 90404 :
Telephone: (31(;) 586-7700 | - OCT 28 2005
Facsimile: (310) 586-7800 :

| RECEIVED
Attomneys for Respondent :

BROOKS INSTITUTE OF PHOTOGRAPHY

: BEFORE THE
OFFICE OF ADMINISTRATIVE HEARINGS -
STATE OF CALIFORNIA
BUREAU FOR PRIVATE Case No. 06147

POSTSECONDARY AND VOCATIONAL

EDUCATION,

V.

OAH No. 12005080993

Pettitioner, DECLARATIONS OF GREGORY J. :
STRICK, Ph.D., GREGORY A. NYLEN,
JEFF E. SCOTT, TRACY LORENZ AND
TIFFANY S. MITCHELL IN SUPPORT

BROOKS INSTITUTE OF OF MOTIONS TO CERTIFY FACTS

PHOTOGRAPHY,

JUSTIFYING CONTEMPT SANCTIONS
AGAINST (1) THE LEGAL AID
Respondent. FOUNDATION OF LOS ANGELES AND
(2) MARK ALLEN KLEIMAN, ESQ.

[MOTIONS FILED CONCURRENTLY

HEREWITH] ‘

Date: - ~ November 14, 2005
-1 Time: 1:30 p.m.

Location: OAH Los Angeles

Pre-hearing Conference: December 12, 2005
Hearing Date: February 1, 2006

LA-FS1\369218v02186110.011100

DECLARATIONS IN SUPPORT OF MOTIONS /JUSTIFYING CONTEMPT SANCTIONS AGAINST (1) THE
LEGAL AID FOUNDATION OF L.OS ANGELES AND (2) MARK ALLEN KLEIMAN, ESQ.




Declaration



\OOO\IO\M&MNH

NN NN NN
mqmmawwﬁgggsaazaﬁza

DECLARATION OF GREGORY J. STRICK, Ph.D.
1, Gregory J. Strick, Ph.D., declare and state:

1. I have personal knowledge of the facts described below, and if called upon to testify in
this action as to the truth of such facts, I could and would competently do so.

2. I'am the President of Brooks Institute of Photography (“BIP”), BIP is one of the leading
photography postsecondary institutions in the world today, with campuses in Santa Barbara and
Ventura, California. BIP has operated as an educational institution in Santa Barbara since 1945.

3. BIP offers Bachelor of Arts Degree Programs in Professional Photography, Film &
Video Production, Visual Communication, and Visual J ournalism; an Associate of Arts degree program
in Visual Journalism; a Master of Science Degree Program in Photography; and Diploma Programs in
Professional Photography and Film & Video Production. BIP’s educational programs are constantly
evolving so that the institution’s students may keep up with current industry technologies and media.
For example, BIP’s Visual Journalism curriculum goes far beyond traditional photojournalism and
c;oss—trains students to use still cameras, computers and digital video cameras, allowing them to deliver
a story or project to traditional print media, the Internet and/or the forthcoming digital environment.

' 4. Today, BIP has more than 2000 students enrolled from many nations. BIP alumni have
worked for distingnished organizations, including the Los Angeles Times and other national media
outlets, Hallmark Publishing, the Cousteau Society, HBO, Kodak, and literally scores of other leaders in
visual media fields. In addition, BIP alumni have received numerous prestigious awards and honors,
including an Emmy® Award for best documentary, the United Nations Environment Programme
Award, the Golden Light Award, the CINE Golden Eagle Award, inclusion on the Top 100 List of
Contemporary Fine Artists, and the Japanese American Citizens' League Legacy Grant. BIP faculty
have also received similarly prestigious awards and honors, including a Cleo Award, Emmy® Awards, a
Pulitzer Prize, the United Nations' Portrait Photographer of the Year Award, awards from the |
Typographic Industries of America and Printing Industries of America, and First Place Pictures of the
Year awards issued annually by the University of Missouri and the National Press Photographers
Association. Brooks faculty members have also received the very highest awards from the Professional

Photographers of California. 1
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5. On or about September 30, 2004, BIP ai)plied to the Bureau for Private Postsecondary
and Vocational Education (the “Bureau”) for renewal of its approval to operate a postsecondary
institution in the State of California (the “Renewal Application”). At the time, BIP’s license was set to
expire on Deccmber 31,2004. A true copy of the September 30, 2004 Renewal Application is attached
hereto as Exhibit 1. '

6. On October 20, 2004, the Bureau sent BIP a letter stating that “Burean reprcscntaﬁves”
were gomg to visit one of BIP's campuscs on November § and 9 to “revxew student files.” A true copy
of the October 20, 2004 letter is attached hereto as Exhibit 2. ‘

7. On November 8 and 9, 2004, Marcia Trott and Lynnelle Case (who I am informed and
believe are Bureau employees) came to BIP to conduct an on-site ;‘assessxnent” of BIP. Atthe
“assessment,” Ms. Trott and Ms. Case reportedly reviewed 162 student ﬁles and, after they left,
contacted eleven graduates to evaluate their personal experiencés with BIP’s placement services.

8. On or about December 1, 2004, the Bureau sent a letter to BIP outlining its preliminary
findings from the November 8 and 9, 2004 visit. A true copy of the December 1, 2004 letter is attached

hereto as Exhibit 3. ‘
9. On December 30, 2004, BIP responded in detail to the Bureau’s December 1 letter. A

true copy of the December 30 letter (without exhibits) is attached hereto as Exhibit 4.

10.  OnJanuary 28, 2005, BIP submitted a revised response to the. Bureau. A true copy of the
January 28, 2005 rcvised response (without exhibits) is attachcd‘ hereto as Exhibit 5. |

11.  On Fcbruary 28, 2005, Marcza Trott and Lynnelle Case, along w1th another Bureau
employee, “conducted an unannounced visit” to BIP. I subsequently learned through the Notice
referenced below that the Bureau sent an undercover employee posing as a student to BIP to further

investigate the school. »
12. OnlJuly 11, 2005, the Bureau sent a Notice of Conditional Approval to Operate (the

“Notice”) to BIP. A true copy of the Notice is attached hereto as Exhibit 6. The Bureau did not present
its new findings in the Notice in preliminary form or allow BIP an opportunity to respond prior to
issuing the Notice.
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1, Tracy K. Locenz, declare and state: |

1. 1 have personal knowledge of the facts set foxth below. If called upon, T could and
would testify competently to these facts wuder oath.

2. OnDeoember 4, 2004, I recelved an email from an investor in the stock of my
employer, Career Education Corporation (“CEC™). A true copy of that email is attached a3 Exhibit 7.
Exhibit 8 is a truc copy of the document that was attached to the c-mail. I have redacted the name of the
investor and the investor’s company until such tims as some confidentiality/protective order is in place
in order to proteet the confidentiality of the fnvestor’s identity, ‘

3 AsnﬂccbdinExhﬂﬁt?,ﬂzeemaﬂandewtmmeinmmrsmwmwu
forwarded to the investor by Kelly Flyna, Ikmow Ms. Flynn, and understand that she covers CEC stock
for the investmont markets and is conployed by UBS Investwent Research,

I declare under penalty of perjury under the laws of the Stats of Cafifornia tht the foregoing is

true and correct and that this Declaration was exscuted this 20, day of October, 2005, in Hoffinan
| Estates, Ilinois. -
LA-FS1369218v02086110.011100 | 4
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DECLARATION OF JEFF E. SCOTT

I, Jeff E. Scott, declare:

1. I am an attorney with the law firm Greenberg Traurig, LLP, counsel of record for
Respondent Brooks Institute of Photography (“BIP™) in this case, and am licensed to practice law in
California. I have personal knowledge of the following facts, and would testify thereto if called upon to
do so. '

2. On July 22, 2005, I sent a timely notice to the Bureau for Private Postsecondary and
Vocational Education (the “Bureau”) requesting an administrative hearing in response to the ;
administrative action (the “Administrative Proceeding”) initiated by a Notice of Conditional Approval
that was sent by BIP on or about July 11, 2005 (the “Notice”). Awtrue copy of my July 22, 2005 letter is
attached as Exhibit 9. ' |

3. On September 13, 2005 I sent a letter to Janet Spielberg, Esq. regarding her objections to
the subpoena that BIP issued to the Legal Aid Foundation of Los Angeles (‘LAFLA™) on September 1,
2005 (“LAFLA Subpoena™). A true copy of my September 13, 2005 letter is attached as Exhibit 10.

| 4, Ms. Spielberg rcspoﬁded by e-mail later that day. A true copy of Ms. Spielberg’s
September 13, 2005 e-mail is attached as Exhibit 11.

5. On or about October 10, 2005, Mark Kleiman called me to meet and confer regarding the
subpoena duces tecum that BIP issued to Mr. Kleiman on September 19, 2005 (the “Kleiman
Subpoena™). During that convérsation, Mr. Kleiman stated that he didn't think the requested documents
were relevant. I explained to him that they were relevant for several reasons, including the following:
(a) they will demonstrate that Mr. Kleiman has obtained information from the Bureau in the middle of
an investigation; (b) they will deinonstrate that Mr. Kleiman then sent this information to the financial
markets to damage BIP’s parent company, Career Education Corporation’s (“CEC”) stock price; and (¢)
responsive documents may demonstrate a part of a larger plan to manipulate the market in CEC stock
given Mr. Kleiman's public statements encouraging students to call the press to try to depress the value
of CEC stock. I further explained my concern ai?out the relationship Mr. Kleiman has with Janet
Spielberg, an attorﬁcy who filed a class action suit against BIP in Santa Barbara Superior Court. In

addition, I expressed concern regarding how Mr. Kleiman was able to obtain confidential information
5
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from the Bureau during the prcliminéry stages of the Bureau’s investigation of BIP, and told him that [
was interested in finding out whether Mr. Kleiman sent the information that he received from the
Bureau to Ms. Janet Spielberg who shortly thereafter filed the class action lawsuit. Mr. Kleiman
responded that he believes everything he has said and done is protected by the First Amendment and
that he has no obligation to produce any documents. , |

6. I spent one hour drafting each of the Motions to Certify Facts Justifying Contempt
Sanctions. My hourly rate is $500. Therefore, BIP has incurred $500 for each Motion, or a total of
$1,000. .
I declare under penalty of perjury under the laws of the State of California that the foregoing is
true and correct and that this Declaration was executed on October MOOS in Santa Monica, 1

C\/><

Jeff E. Scott

California.
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DECLARATION OF GREGORY A. NYLEN

I, Gregory A. Nylen declare and state as follows:
1. 1 am an attorney with the law firm Greenberg Traurig, LLP, counsel of record for
Respondent Brooks Institute of Photography (“BIP”) in this case, and am licensed to practice law in
California. I have personal knowledge of the following facts stated herein except those facts based on

information and belief and as to those facts I believe them to be true. If called upon to testify I could

and would testify thereto.

2. On September 22, 2005 I sent a letter to Dennis Rockway of Legal Aid Foundation of
Los Angeles (“LAFLA”) in an effort to meet and confer regarding response to the subpoena that my
office issued to LAFLA on September 1, 2005 (“LAFLA Subpoena™). A true and correct copy of the

September 22, 2005 correspondence is attached hereto as Exhibit 12.

3. On or about September 26, 2005, the Bureau posted an “Operations and Administrative
Monitor” Report on their web site located at http://www.bppve.ca.gov/initial report.pdf. A true copy of
excerpts from the lengthy document are attached hefeto as Exhibit 13.

4, On September 28, 2005, outside counsel David Pettit sent a letter in response to my letter
of September 22, 2005. A true copy of the September 28, 2005 correspondence is attached héreto as
Exhibit 14, | 7

5. On September 30, 2005 I met and conferred with Mr. Pettit in a telephone conversation
regarding the LAFLA Subpoena. Isent a confirming le&er that same day detailing the substance of our
conversation. A true and correct copy of the September 30, 2005 correspondence is attached hereto as
Exhibit 15. |

6. On October 6, 2005, Mr. Pettit contacted me by telephone and informed me that he
would send documents responsive to the LAFLA Subpoena the following day, but that the documents
would be limited to those relating to (a) documents the Bureau provided to LAFLA regarding its
investigation of BIP and/or CEC and ®) wmﬁﬁdcaﬁom between the Bureau and LAFLA regarding its
investigation of BIP and/or CEC, and the specific issues raised in the Bureau's July 11, 2005 Notice of

Conditional Approval for BIP to operate.
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7. OnOctober 6, 2005, I received 40 pages of documents from LAFLA with an enclosed
cover letter. Among the handful of documents I received from LAFLA was a document Bates Stamped
LA00001-LA00002 that appears to be an ¢-mail dated November 4, 2004 from Sheila Hawkins to Elena
Ackel, forwarding a message from Bureau employee Marcia Trott regarding the background of certain
allegations against BIP. A true copy of this e-mail is attached hereto as Exhibit 16.

8. Also included in LAFLA’s document production was a document Bates Stamped
LA00006 that appears to be an e-mail dated December 14, 2004 from Ms. Hawkins to Ms. Ackel, in
which Ms. Hawldns forwarded the Bureau’s December 1, 2004 letter to BIP to Ms. Ackel. A true copy
of this e-mail is attached hcreto as Exhibit 17. LAFLA also produced a copy of the Bureau’s July 11,
2005 Notice. ‘

9. On October 7, 2005 Mr. Pettit sent a letter to Mr. Nylen informing him that LAFLA had
produced all documents related to any investigation of BIP or CEC bjr the Bureau or its parent agency
the Department of Consumer Affairs. A true copy of the October 7, 2005 correspondence is attached
hereto at Exhibit 18.

10.  On October 10, 2005 Mr. Pettit sent another letter to me reg#rding the LAFLA Subpoena.
A true copy of the October 10, 2005 correspondence is attached hereto as Exhibit 19.

11.  Ispent a total of 16 hours researching and draﬁmg these Motions. My hourly rate is
$425. Therefore, BIP has incurred $3 400 based on the Motion to Certify Facts Jusufymg Sanctions and
Contempt Against the Legal Aid Foundation and has incurred $3,400 based on the Motion to Certify
Facts Justifying Sanctions and Contempt against Mark Allen Kleiman, Esq. to a total of $6,800.

I declare under penalty of perjury under the laws of the State of California that the foregoing is
true and correct and that this Declaration was executed on Octobera_,i 2005 in Santa Monica,

ﬂm%ﬁ—\

Grc Ty A, Nylen
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DECLARATION OF TIFFANY S. MITCHELL

I, Tiffany S. Mitchéll, declare and state:

1. I am an attorney with the law firm Greenberg Traurig, LLP. I am duly licensed to
practice law in the state of California. I have personal khowledge of the facts stated herein, except those
statements based on information and belief, and as to those statements, I believe them to be true. If
called upon to testify, I could and would competently do so.

2. On February 4, 2005 attorneys Michael D. Braun, Marc L. Godino and Janet Linder
Spielberg filed a complaint in Santa Barbara Superior Court against Brooks Institute of Photography
(“BIP”) and its parent company Career Education Corporation (“CEC”). A true copy of the Complaint
is attached hereto as Exhibit 20, . ,

3. A trhe copy of an article written by Morgan Green that appeared in the Santa Barbara
News Press on July 21, 2005 entitled “Action Against Brooks Is A First For Agency” is attached hereto
as Exhibit 21. This article ran shortly after the Bureau for Private Postsecondary and Vocational
Education (the "Bureau”) issued its July 11, 2005 Notice of Condiﬁonal' Approval.

| 4. A true copy of an article written by Gretche;n Morgenson regarding BIP that appeared in
the New York Times on July 24, 2005 is attached hereto as Exhibit 22.

5. Janet Spielberg is counsel of record for plaintiffs in a putative class action lawsuit filed
against BIP and CEC in February, 2005. That lawsuit is based largely on the "findings" made by the -
Bureau during its "investigation" of BIP. I am informed and believe, based on representations, that
attorney Mark Allen Kleiman, Esq. has stated publicly in, among other places, the document attached as
Exhibit 23, that Mr. Kleiman shares office space with Ms. Spielberg, and has facilitated communications
between Ms. Spielberg and BIP's current and former students. I am informed and believe that attached
as Exhibit 23 are true copies of an email and attachment that were sent to BIP students on or about July
31, 2005. One of the students forwarded the e-mail and attachments to a BIP employee, who in turn
sent it to our office. Ihave redacted private information from the e-mail until such time as some
confidentiality/protective order is in place.

6. On August 16, 2005 I reviewed the website located at

://blog.myspace.com/index.cfm?fuseaction=blog.ListAll&friendID=22490267 &Mytoken=2 50816
9
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190804ML. This URL address is pémt of myspace.com, a social networking pdrtal website. On that day
Mr. Kleiman posted a blog message on the myspace.com wcbsité that Amanda Johnson, a BIP alumna,
maintains. A true copy of the this blog is attached hereto as Exhibit 24.

7. On August 17, 2005 I reviewed again the website described in the previous paragraph of
this declaration. On that day Ms. Johrison posted a blog message that provided contact information for
Mr. Kleiman and Ms. Spielberg. Ms. Johnson also posted an e-mail that she previously sent to Mr.
Kleiman and Ms. Spiclberg. A true copy of this blog posting is attached as Exhibit 25.

' 8. On August 22, 2005, 1 reviewed the same website. Mr. Kleiman posted a message on the
website again explicitly encouraging students to communicate with the press for the express purpose of
depressing CEC’s stock value. A true copy of this blog posting is attached as Exhibit 26.

9. On September 1, 2005, I served the Legal A1d Fotmdatioﬁ of Los Angcles (“LAFLA”)
with a subpoena duces tecum (“LAFLA Subpoena™). A true cépy of the LAFLA Subpoena is attached
hereto as Exhibit 27. ' . '

10.  On'September 8, 2005, Janet Spielberg served her objections to the LAFLA Subpoena.
A true copy of Ms. Spielberg’s objections are attached hereto as Exhibit 28.

11.  On September 19, 2005, I served Mark Kleiman with a subpoena duces tecum (the
“Kleiman Subpoena™). A true copy of the Kleiman Subpoena is attached hereto as Exhibit 29,

12 On or about September 20, 2005 I spoke with Dennis Rockway of LAFLA regarding its
response to the LAFLA Subpoena. He informed me that Legal Aid was going to seﬁc objections to the
LAFLA Subpoena, and would not produce responsive documents. o .

13. On September 20, 2005 I also spoke with Janet Spielberg by telephone regarding her
objections to the LAFLA Subpocena. Ms. Spielberg asserted that all communications between her and
Ms. Elena Ackel or LAFLA were protected by either the work pfoduct doctrine or the Attorney-Client
privilege, since Ms. Spielberg frequently consulted with Ms. Ackel and LAFLA regarding her clients’
legal issues. However, Ms. Spielberg did not identify any of those "clients,” and said she does not
represent either LAFLA or Ms. Ackel in any capacity. Ms. Ackel further indicated that LAFLA
frequently referred students to Ms. Ackel, although she admitted that LAFLA has never referred any

BIP students to her.
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14.  LAFLA served its objections to the LAFLA Subpoena on September 21, 2005. A true

copy is attached hereto as Exhibit 30.
15 On October 10, 2005 I received an e-mail from Mr. Kleiman regarding his intention to

file a Motion to Quash the Kleiman Subpoena. A true copy of the e-mail is attached hereto as Exhibit
31. Later that day, I sent an e-mail in response to Mr. Kleiman's e-mail. A true copy of my October 10,
2005 e-mail is attached hereto as Exhibit 32.

16.  On October 11, 2005 Mr. Kleiman served his Motion to Quash or, in the alternative,
Motion for a Protective Order relating to the Kleiman Subpoena. A true copy of Mr. Kleiman’s Motion
is attached hereto as Exhibit 33.

17.  Ispenta total of 21 hours researching and drafting these Motions. My hourly rate is
$210 Therefore, BIP has incurred $2,205 based on the Motion to Certify Facts Justifying Sanctions and
Contempt Against the Legal Aid Foundation and has incurred $2,205 based on the Motion to Certify
Facts Justifying Sanctions and Contempt against Mark Allen Kleiman, Esq. to a total of $4,410.

I declare under penalty of perjury under the laws of the State of California that the foregoing is
trﬁc and correct and that this Declaration was executed this _ZJ; day of October, 2005, in Santa Monica,

Ll S

California.
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PROOF OF SERVICE

STATE OF CALIFORNIA, COUNTY OF LOS ANGELES

I am employed in the aforesaid county, State of California; I am over the age of 18 years and not |
a party to the within action; my business address is 2450 Colorado Avenue, Suite 400E, Santa
Monica, CA 90404. '

On October 28, 2005, I served the DECLARATIONS OF GREGORY J. STRICK, Ph.D.,
GREGORY A. NYLEN, JEFF E. SCOTT, TRACY LORENZ AND TIFFANY S. MITCHELL IN
SUPPORT OF MOTIONS TO CERTIFY FACTS JUSTIFYING CONTEMPT SANCTIONS
AGAINST (1) THE LEGAL AID FOUNDATION OF LOS ANGELES AND (2) MARK ALLEN
KLEIMAN, ESQ. on the interested parties in this action by placing the true copy thereof, enclosed in a
sealed envelope, postage prepaid, addressed as follows: ) :

SEE ATTACHED LISTS

X (BY PERSONAL SERVICE)

11
12
13
14
15

16/]

17
18
19
20
21
22
23
24
25
26
27
28

[J (STATE) I declare under penalty of perjury under the laws of the State of California

[ ] (FEDERAL) I declare under penalty of perjury that the foregoing is true and correct, and

I caused to be delivered such envelope by hand to the offices of the addressee. Executed on
October 28, 2005, at Santa Monica, California.

that the foregoing is true and correct.

that I am employed at the office of a member of the bar of this Court at
whose direction the service was made.

Executed on October 28, 2005, at Santa Monica, California.

Ann Rutledge
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SERVICE LIST

Janet Burns, Esq.
- California Department of Justice
300 So. Spring Street, Suite 1702
‘Los Angeles, CA 90013

Mark Kleiman

Law Office of Mark Kleiman

12400 Wilshire Boulevard, Suite 400
Los Angeles, CA 90025

Office of Administrative Hearings
320 West 4th Street, Suite 630
Los Angeles, California 90013

(2 COPIES)



SERVICE LIST FOR LAFLA MOTION

Janet Burns, Esq.
California Department of Justice
300 So. Spring Street, Suite 1702
Los Angeles, CA 90013

Janet Lindner Spielberg, Esq.

Law Offices of Janet Lindner Spielberg
12400 Wilshire Boulevard, Suite 400
Los Angeles, CA 90025

David Pettit, Esq.

Caldwell, Leslie, Newcombe & Pettit, PC
1000 Wilshire Boulevard, Suite 600

Los Angeles, CA 90017

Office of Administrative Hearings
320 West 4th Street, Suite 630
Los Angeles, California 90013

(2 COPIES)
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Clarisa Herrera - FW: 087-26 LAFLA

From:  "Rashida Adams" <adams@caldwell-leslie.com>
To: <cherrera@lafla.org>

Date: 11/7/2005 11:14 AM

Subject: FW:087-26 LAFLA

Clarissa-

Thanks for your message last week regarding Elena’s whereabouts. As you requested, attached is a conformed
copy of the Motion for Protective Order that we filed on October 27™. Please note that a hard-copy was also sent
on October 28™, to Dennis Rockway’s attention.

Thank you,
Rashida Adams

Rashida Adams

Caldwell Leslie

Caldwell Leslie Newcombe & Pettit, PC
1000 Wilshire Boulevard, Suite 600
Los Angeles, CA 90017-2463

Tel 213.629.9040 Fax 213.629.9022
adams@caldwell-leslie.com

www.caldwell-leslie.com

The information contained in this electronic mail message is privileged and confidential and is intended for the personai use of the designated recipients
only. This message may not be shared with, or forwarded to, third parties without the express written permission of the sender. If you have received
this message in error, please notify the sender immediately and delete all copies. Thank You.
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CALDWELL, LESLIE, NEWCOMBE & PETTIT
A Professional Corporation

DAVID PETTIT, State Bar No. 067128

1000 Wilshire Blvd., Suite 600

Los Angeles, California 90017-2463

Telephone: (213) 629-9040

Facsimile: (213) 629-9022

Attorneys for Non-Party Legal Aid Foundation of Los Angeles

OFFICE OF ADMINISTRATIVE HEARINGS
LOS ANGELES OFFICE

In the Matter of: Bureau for Private OAH No. 12005080993
Postsecondary and Vocational Education
adv. NOTICE OF MOTION AND MOTION

FOR PROTECTIVE ORDER;
MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT THEREOF;
DECLARATION OF DAVID PETTIT IN

SUPPORT THEREOF; EXHIBITS
Brooks Institute of Photography Date: November 14, 2005
‘ Time: 1:30 p.m.
_J Place: Office of Administrative Hearings
062:01botion lor Protecie Order 310 LEGAL AID FOUNDATION OF LOS ANGELES’S NOTICE OF MOTION AND

MOTION FOR PROTECTIVE ORDER
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CALDWELL,
[ RO RIEY
NEWCONBE
& PETYT

TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that on November 14, 2003, at 1:30 p.m, at the Office of
Administrative Hearings, located at 320 West 4 Street, Los Angeles, California, Non-Party
Legal Aid Foundation of Los Angeles (“LAFLA™) will and hereby does move for a protective
order in connection with Respondent Brooks Institute of Photography’s (“BIP”) Subpoena Duces
Tecum, which was served on September 1, 2005. This Motion is made pursuant to California
Government Code 11450.30 on the ground that there is good cause for the issuance of such order
in that BIP"s Subpoena Duces Tecum calls for third-party discovery that is not allowed under
Section 94975(d)(1) of the Education Code or Sections 11507.5-11507.6 of the Government
Code. This Motion is also made on the grounds that BIP’s Subpoena Duces Tecum is
unreasonable, oppressive, excessively overbroad, calls for documents not reasonably calculated
to lead to admissible or relevant evidence, and documents which, if produced, would violate the
privacy rights of LAFLA employees and other third parties.

All parties opposing this Motion for Protective Order must file and serve their opposition
papers by November 10, 2005, no later than 4:30 p-m. Non-Party LAFLA does not wish to
waive oral argument and will not stipulate to a telephonic hearing.

This Motion is based on this Notice of Motion, the attached Memorandum of Points and
Authorities, the supporting Declaration of David Pettit, and any further argument presented at or

before the hearing.

DATED: October 27, 2005 Respectfully submitted,

CALDWELL, LESLIE, NEWCOMBE & PETTIT
A Professional Corporation

o )

DAVID PETTIT
Attorneys for Legal Aid Foundation of Los Angeles

-1-
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MEMORANDUM OF POINTS AND AUTHORITIES

I INTRODUCTION

This petition for a protective order arises from a subpoena duces tecum served on the
Legal Aid Foundation of Los Angeles (“LAFLA” or “the Firm”) by Brooks Institute of
Photography (“BIP” or “the School™), a party in the above-captioned matter. LAFLA is a
nonprofit law firm that has provided free legal services to low-income individuals in the Los
Angeles area since 1929. LAFLA has never instituted or participated in an action against BIP
and is not a party to the above-captioned proceeding.

Section 94975(d)(1) of the California Education Code and Sections 11507.5-1 1507.6 of
the California Government Code do not allow respondents in an Office of Administrative
Hearings (“OAH™) proceeding to pursue pre-hearing discovery of third parties. However, BIP’s
subpoena duces tecum seeks Just that: wide-ranging pre-hearing discovery of the communications
and activities of LAFLA, a third party. BIP’s subpoena does not call for documents that would
be of use at a hearing on the merits of the Notice of Conditional Approval to Operate (“Notice”)
issued by the Bureau for Private Postsecondary and Vocational Education (“Bureau”). Instead,
BIP seeks to engage in an impermissible fishing expedition that is designed to compel production
of entire categories of documents that are wholly unrelated to the OAH proceeding to which it
and the Bureau alone are parties. Indeed, BIP’s requests for documents regarding LAFLA’s
activities and private communications are not reasonably calculated to lead to evidence that is
admissible, or even relevant, in the above-captioned OAH pfoceeding. BIP 1s simply not entitled
to the third-party discovery it seeks from LAFLA.

In the face of this unreasonable, oppressive, and overly broad subpoena, LAFLA went
beyond the call of duty and actually produced all of the materials in its possession that could
possibly be relevant to the hearing, even though the relevance of even these documents was
extremely tenuous. Despite LAFLA’s cooperation, BIP has persisted in seeking compliance with
subpoena requests that serve no purpose other than to harass and burden the F um, and to invade
the privacy rights of LAFLA employees and other third parties. Afthough BIP has asséﬁed that

the documents it requests are necessary to allow it to investigate whether the Bureau improperly

-1-
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disseminated information about its investigation, many of BIP’s requests do not even relate to
communications from the Bureau. Instead the requests are directed to LAFLA”s activities and
communications with any number of unrelated third parties. Similarly, although BIP asserts that
the requested documents will aid in BIP’s investigation of the Notice allegations, the requests do
not actually call for documents that would be related to the allegations. Indeed, even the 7
rationales BIP has asserted to support its demands reveal that the School hopes to use its
subpoena to engage in wide-ranging pre-hearing discovery, a tactic that is not permitted under
Section 94975(d)(1) of the Education code and Sections 11507.5-11507.6 of the Government
code. A protective order is called for in this case to protect LAFLA from BIP’s improper and
unreasonable demands for documents.

il. RELEVANT FACTUAL AND PROCEDURAL BACKGROUND

On July 11, 2005, the B;ureau issued BIP a Notice of Conditional Approval to Operate.
The Notice reflects the Bureau’s findings that, inter alia, BIP provided misleading and false
information to prospective students regarding such matters as the employment placement and
salaries of the School’s graduates, BIP misled prospective students about the assistance they
could expect to receive from the School’s career placement office, and that BIP had
underreported, underpaid, and incorrectly assessed and remitted students’ Student'Tuition
Recovery Fund fees to the Bureay. According to the Notice, the Bureau made the above
assessments based on information gleaned from the Bureau’s surveys of former students, and the
Bureau’s own review of BIP's records. See Notice, at‘4-1 6.

On Seétember 1, 2005, BIP issued a subpoena duces recum to LAFLA in the above-
described matter. Although required to provide facts to support good cause for the production of
the documents, the subpoena offers only two vague rationales to support the requests. The first is

“to investigate whether [Bureau] employees tmproperly divulged mformatlon regarding its
mnvestigation of BIP to third parties,” and the second, “to mvestlgate the allegations set forth in
[the Notice]. See Subpoena Duces Tecum to LAFLA (9/1/05), attached and incorporated hereto
as Exhibit A, at 3. Inan attachment, the subpoena requests documents in nine broad categories

of information, most of which have no discemnible relationship to the subject matter of the

2.
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heanng. For example, one category seeks any and all documents relating to any communications
between LAFLA and media representatives regarding the Burcau, BIP, and/or the Career
Education Corporation ("CEC”), BIP’s parent company. Another demands all documents
relating to any communications between LAF LA and two other attomeys, neither of whom are
parties to this matter.' /4. at 4. 7

On September 20, 2005, LAFLA objected to BIP’s subpoena on the grounds that it was
overbroad, unreasonable, sought documents that were neither relevant nor reasonably calculated
to lead to the discovery of admissible evidence, sought information protected by the attorney
work product and attorney-client privileges, and was not accompantied by a proper affidavit
pursuant to Code of Civil Procedure Section 1985(b). Over the course of three weeks, BIP and
LAFLA met and conferred by telephone and letter in an attempt to resolve their disputes over the
subpoena. To that end, LAFLA agreed to produce all documents, including communications, to
ot from the Bureau that related to the allegations contained in the Notice, excepting only e-mails
that had been deleted and archived on backup tapes.” LAFLA then produced all of the
documents in its custody, possesston, or control that fell into this category.’ See Pettit Decl., 19
6, 7.

Despite LAFLA’s good-faith efforts to reach a reasonable resolution of its objections to
the subpoena, BIP has continued to seek impermissible third-party discovery from LAFLA in the

form of additional documents that do not relate to matters at issue in the above-captioned

" At least one of these attorneys has filed a Motion to Quash a similar subpoena from BIP.

? LAFLA did not search for such materials due to the significant cost and time involved
in retrieving and searching for deleted, archived e-mails from their backup tapes. LAFLA
indicated that should BIP desire that deleted e-mails be searched, some form of cost-shifting
would be appropriate. Following LAFLA’s production of documents in response to the
subpoena, BIP did not further demand that deleted, archived documents be searched. See Letter
from David Pettit, Esq. to Gregory A. Nylen, Esq. (Sept. 28, 2005), attached as Exhibit 3 to
Pettit Declaration.

} Since LAFLA Was not a party to, or a participant in, the Bureau’s investigation of BIP,

the organization had only a small number of responsive documents to produce.
-3-
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proceeding.® Because BIP has persisted in seeking such documents, LAFLA now files this
motion for a protective order.
1.  LAFLA IS ENTITLED TO A PROTECTIVE ORDER TO RELIEVE IT FROM

ANY FURTHER OBLIGATION TO COMPLY WITH BIP’S SUBPOENA

A OAH Has the Authority to Grant Protective Orders

Section 94975 of the Education Code and Section 11500 et seq. of the Government Code
set forth procedures for the hearing of a Bureau decision. Section | 1450.30 of the Government
Code (formerly Section 115 10) specifically provides that a person served with a subpoena duces
tecum in an OAH proceeding may object by means of a motion for a protective order, including a
motion to quash, and gives the presiding officer of the hearing the authority to resolve the matter.
According to Section 1 1450.30(b) of the Government Code, the presiding officer may make an
order “that is appropriate to protect the parties or the witness from unreasonable or oppressive
demands, including violations of the right to privacy.” See also Fireman s Fund Ins. Co. v.
Superior Court, 233 Cal.App.3d 1138, 1141, 286 Cal.Rptr. 50, 51 (1991) (citing former Section
203 1(f) of the Code of Civil Procedure for the proposition that the court may “make any order
that justice requires to protect any . . . natural person or organization from unwarranted
annoyance, embarrassment, or oppression, or undue burden and expense.”).

B. The Wide-ranging Pre-hearing Discovery BIP Seeks I's Unavailable in

Proceedings before the OAH

Section 94975(d)(1) of the Education Code and Sections 11507.5-11507.6 of the
Govemment Code provide for only limited pre-hearing discovery which consists of an exchange
of information between the institution challenging a Bureau decision and the Bureau. Neither
provision authorizes pre-hearing discovery of third parties. Further, both code provisions

explicitly state that the discovery set forth therein is the only means of discovery available to a

* LAFLA does not know at this time exactly which of BIP’s requests for production the

continues to pursue, However, counsel for BIP explicitly referenced the School’s desire
to secure LAFLA’s compliance with BIP’s requests for documents relating to communications
between LAFLA and attorneys Mark Kleiman and Janet Spielberg, as well as documents relating

to communications from or to LAFLA regarding CEC. Because BIP has failed o formally

rescind any of its requests, LAFLA addresses the entire subpoena in this motion.
4. )
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party to an OAH proceeding. See Gov’t Code §§ 11507.5-1 1507.6; Educ. Code § 94975(d)(1).
Section 94975(e) authorizes the issuance of subpoenas before the hearing, subject to former
Section 11510 of the Government Code. Section 11510 specified that subpoenas were to be used
only to compel the production of documents at an OAH hearing. See Gilbert v. Superior Court,
193 Cal.App.3d 161, 166, 238 Cal Rptr. 220, 222 (1987) (holding that Section 11510 could not
be used to compel documents 21 days before hearing). In 1997, Section 11450.10 replaced
Section 11510, but differed only in that it allowed a subpoena duces tecum to be issued for
“production of documents at any reasonable time and place or at a hearing.” This difference
changed the manner of production of such documents, but’not the scope of pre-hearing discovery,
as demonstrated by the fact that Section 11507.5 of the Government Code and Section
94975(d)(1) of the Education Code continue to explicitly state that their provisions constitute the
exclusive method for pre-hearing discovery. Thus, while documents may be produced in
advance of the hearing instead of at the hearing, Section 11450.10 does not give parties to an
OAH proceeding license to engage in broad discovery of materials in the possession of third
parties. See 9 Witkin Cal. Proc. 4th Admin. Proceedings § 85 (“Discovery is allowed to all
parties to the proceeding, including the agency, but does not extend to discoverable matters in the
possession of nonparties.”™).

Further, while courts have allowed some pre-hearing discovery in matters béfore the
OAH, such (iiscovery has been very narrow. See Stevenson v. State Bd. of Med. Exam 'rs, 10 Cal.
App.3d 433, 439, 88 Cal.Rptr. 815, 819 (1970) (noting that California Supreme Court in Shively
v. Stewart, 65 Cal.2d 475, 55 Cal.Rptr. 217 (1966), allowed only limited pre-hearing discovery
and did not approve general discovery in administrative proceedings); Everert v. Gordon, 266
Cal.App.2d 667, 674, 72 Cal Rptr. 379, 383 (1968) (holding that licensed real estate brokers
were not entitled to take depositions of material witnesses for general discovery purposes in
administrative proceeding).

BIP’s subpoena thus markedly exceeds the bounds of the discovery it is allowed in this
proceeding. Neither the Education nor the Government code authorizes wide-ranging discovery

of third parties that BIP’s subpoena seeks to accomplish.

-5-
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C. BIP’s Subpoena Is Unreasonable, Overbroad, and Oppressive

The hearing of this matter relates to the Bureau’s decision to deny BIP an unconditional
approval to operate, nothing more. Yet, the documents BIP seeks from LAF LA, a third-party,
have no discemible relationship to the Bureau’s investigation of BIP, or the resulting findings
contained in the Notice.

1. Request Nos. 1-2 Are Overbroad in that They Request Information
about Institutions Other than BIP

While BIP’s first and second requests seek documents relating to communications
between LAFLA and the Bureau, even these requests are woefully overbroad and seek
documents that are not probative of the issues to be considered at an OAH proceeding in this
matter. As an initial matter, the relevance of communications between LAFLA, a third party, and
the Bureau, even regarding BIP, is tenuous. The subject matter of the proceeding — the Bureau’s
Notice to BIP - is forthcoming about the sources of its information. The Notice indicates that the
Bureau’s on-site assessment was prompted by “allegations of unethical business practices made
by a former employee of Brooks Institute to Brooks Institute’s accrediting agency,” and further
describes the Bureaw’s own review of BIP’s records, and its contacts’ with BIP graduates, as the
source of the information upon which the Bureau based its conclusions.® The Notice does not
cite information from other third-party sources, nor does it indicate that it received or solicited
information from LAFLA or LAFLA employees. Thus, BIP’s efforis to secure information from
LAFLA regarding its communications with the Bureau are in no way supported or justified by
information or allegations contained in the Notice,,and thus exceed the bounds of permissible
pre-hearing discovery.

However, even if BIP’s request for documents relating to communications between
LAFLA and the Bureau about BIP was reasonable, BIP’s further demand for documents relating
to communications between LAFLA and the Burean about CEC 1s not. The Notice contains no

information about CEC, other than to state that CEC owns BIP. Asa result, communications

5 According to the Notice, the Bureau sent e-mail surveys to a samphng of 2003 BIP

graduates. BIP provided the e-mail addresses to the Bureau. See Notice, at 5.
-6-
062 GnMaton for Protectve Orde 1110 LEGAL AID FOUNDATION OF LOS ANGELES’S NOTICE OF MOTION AND

MOTION FOR PROTECTIVE ORDER




27
28

CALDWIILL,
LESLEY,
NEWCONBE
& PEVTTT

between LAFLA and the Bureau about CEC are completely irrelevant to a hearing of the
Bureau’s decision about BIP.
2. Request Nos. 3-5 Call for Documents that Have Nothing to Do with
the Bureau’s Investigation or the Notice
Requests numbers three to five of the subpoena seek:
3. Any and all documents relating to any communications
between you and any television, print, radio or other media
representatives (including without limitation Gretchen
Morgenson of the New York Times, Morgan Green of the
Santa Barbara News Press, any other journalists or reporters,
and/or any employees of CBS) regarding BPPVE, BIP and/or
CEC;
4. Any and all documents relating to any communications
between you and any investment firms, banks, or agencies
(inpluding without limitation Warburg Pincus and/or UBS
Investment Research) regarding BPPVE, BIP, or CEC; and
5. All documents relating to any communications between you
and Mark A. Kleiman, Esq. and/or Janet L. Spielberg, Esq.
Exhibit A, at 4. The above Tequests are not designed to lead to admissible or even relevant
evidence in this matter. They do not call for documents that are related to the Notice or
communications from the Bureau. The breadth and irrelevant nature of these requests
demonstrate that BIP is attempting to expand the limited discovery available in the OAH
proceeding into a tool to gain access to communications between LAFLA, an uninterested third
party in this matter, and other third parties unrelated to either BIP or the Bureau.
Further, while communications between LAFLA and the above-listed third parties about
BIP would not be relevant to this proceeding, BIP’s subpoena is not even limited to such
communications. Instead the subpoena calls for communications between LAFLA and third

parties about the Bureau, or CEC, and for all communications between LAFLA and Mr. Kleiman

-7-

082:014dokon lor Prorectve Order 110 - LEGAL AID FOUNDATION OF LOS ANGELES’S NOTICE OF MOTION AND
MOTION FOR PROTECTIVE ORDER




b

[ Y

10
I
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

CALDWIELL,
LESLIE,
NEWCOMBIEE
& PICCTIT

and/or Ms. Spielberg, regardless of subject matter. BIP has certainly failed to offer adequate
justification for why communications between LAF LA, a third party, and other third parties,
about institutions other than BIP, could possibly be relevant to a hearing on the Notice.

BIP’s third»party‘ discovery‘ attempts are not only impermissible in the context of an OAH
proceeding, it is oppressive and burdensome to compel LAFLA 1o scour its records for
documents that, even on their face, are extremely overbroad and are not calculated to lead to
evidence relevant or admissible in a hearing regarding the Bureau’s action against BIP. See
Obregon v. Superior Court, 67 Cal.App.4th 424, 431, 79 Cal.Rptr.2d 62,66 (1998) (noting that
“when discovery requests are grossly overbroad on their face, and hence do not appear
reasonably related to a legitimate discovery need, a reasonable inference can be drawn of an
intent to harass and improperly burden.”).

3. Request No. 6 Is Overbroad, General, and Impermissible

Request No. 6 calls for “all documents relating to all communications between or among
any persons regarding [the Bureau], BIP and/or CEC not otherwise requested above.” Exhibit A,
ét 4. This request again calls for communications related to CEC, despite the fact that such
communications would not be relevant to the hearing. Further, the request is extremely
overbroad and seeks, presumably, even internal communications among LAFLA employees and
communications between LAFLA and its clients, all of which would be protected from
disclosure by attorney-client and work product privileges. Further, although BIP has asserted
that Section 2020.410 of the Code of Civil Procedure relieved it of the need to file an afhdavit
accompanying the subpoena to demonstrate good cause for the production of the items requested,
Section 2020.410 still requires that a subpoena duces tecum either spectfically describe each item
sought, or reasonably particularizc; each category of item.® See Code Civ. Proc. § 2020.410(a).
Thus, in Calcor Space Facility v. Superior Court, 53 Cal.App.4th 216,218, 61 Cal.Rptr.2d 567,

569 (1997), the court held that subpoenas calling for production of documents from third parties

® LAFLA originally objected on the grounds that BIP had not attached an affidavit in
accordance with Code of Civil Procedure Section 1985(b). BIP asserted that section 2020.410(a)
applied, rather than section 1985(b).

8-
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“must describe the documents to be produced with reasonable particularity. Generalized
demands, insupportable by evidence showing at least the potential evidentiary value of the
information sought, are not permitted.” BIP’s subpoena runs afoul of even this standard, which
concerned the more liberal context of general discovery as opposed to the restricted discovery of
OAH proceedings.

Not only does BIP’s subpoena thus exceed the bounds of the pre-hearing discovery
allowed in an OAH proceeding, the breadth and intrusive nature of the subpoena, as well as the
irrelevance of the documents it seeks, illustrate BIP’s mtent to harass LAFLA for its real or
perceived advocacy on behalf of the public and students with respect to the vocational school
industry. However interested BIP may be in discovering LAFLA’s activities as an advocate in
relation to it or its parent company, it remains improper, unreasonable, and harassing for BIP to
attempt to make these discoveries under the authority of a proceeding that is concerned with a
single Bureau decision regarding only one institution, BIP. ’

D. BIP’s Subpoena Violates the Privacy Rights of LAFLA’s Employees and

Other Third Parties

Article I, Section 1 of the California Constitution affords individuals a right to privacy
that is protected, even in the face of requests for disclosure in a discovery context. Ifa subpoena
calls for documents that intrude on an individual’s right to privacy, including the right to
associate with others privately, such documents are protected from production absent a
compelling state interest. When such documents are sought, a court must balance the interests of
the parties to the matter and those of the third parties affected by the subpoena. In balancing

these interests, the court will consider

’ Request nos. 7-9 seek telephone logs, fax logs, and telephone bills regarding any of the
communications requested in the preceding requests. During the parties’ meet and confer
discussions, LAFLA indicated that it did not maintain relevant telephone or fax logs, and
objected to producing any telephone bills on the grounds of attorney-client privilege, the
attorney-work product doctrine, and the undue burden and expense of producing and redacting
such documents. It is LAFLA’s understanding that BIP seeks no further compliance with respect
to these categories. If there remains a dispute regarding these categories, it is LAFLA’s position
that the requests are improper for all of the reasons described above, and further that the requests
serve no purpose other than to harass LAFLA and to impermissibly monitor the organization’s
activities.

9.

082:01Moton ot Praecius Ortes 170 LEGAL AID FOUNDATION OF LOS ANGELES'S NOTICE OF MOTION AND
MOTION FOR PROTECTIVE ORDER




O\OOO\)O\U\J}-

1
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

CALDWIELL,
LISLIE,
NIACOMBE

& PETITE

the purpose of the information sought, the effect that disclosure

will have on the parties and on the trial, the nature of the objections

urged by the party resisting disclosure, and ability of the court to

make an alternative order . . . or disclosure only in the event that

the party seeking the information undertakes certain specified

burdens which appear just under the circumstances.
Sehlmeyer v. Dep't of General Servs., 17 Cal. App.4th 1072, 1079, 21 Cal. Rptr.2d 840, 843-844
(1993) (citing Greyhound Corp. v. Superior Court, 56 Cal.2d 355, 382, 15 Cal.Rptr. 90 (1961)).
Thus, in Rancho Publications v. Superior Court, 68 Cal. App.4th 1 538, &1 Cal:Rptr.2d 274
(1999), the court refused to compel a third party newspaper to reveal the identities of individuals
who had placed anonymous “advertorials” criticizing a hospital that was a party to the underlying
defamation action. The court held that the associational privacy rights of the anonymous authors
outweighed the hospital’s interests in securing the infoﬁnation sought, and further noted that the

authors’ probable desire to “avoid being swept into litigation purely out of spite for speaking out

lona hotly contested issue” warranted protection. Id. at 1550-1551, 81 Cal. Rptr.2d at 282.

Similarly, in the case at bar, BIP’s subpoena calls for documents relating to the non-
public communications of LAFLA employees and numerous other individuals, all of whom have
a significant privacy interest in keeping their non-public communications confidential, and who
do not wish to become embroiled in litigation to which they are not parties. The Constitution
protects these interests absent a compelling state interest. There is absolutely no such compelling
state interest in this case. The documents BIP seeks are completely irrelevant to the hearing of
this matter, and the only purpose their disclosure would serve would be to harass LAFLA, its
employees, and those with whom they may have communicated. It is clear that BIP 's broad and
impermissible requests for documents that are directed entirely to communications between third
parties are intended to either halt or place a constitutionally unacceptable burden on legitimate
public discussion about private post-secondary education. BIP should not be allowed to pursue

such nefarious motives by means of an abusive subpoena.

-10-
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Disclosure of documents relating to communications between LAFLA and third parties
would constitute a weighty intrusion on the associational privacy of LAFLA employees and those
with whom they have associated, and further would impede LAFLA’s ability to serve as an
effective advocate. However, denying disclosure would have virtually no effect on the hearing of
this matter because the documents bear absolutely no relation to the issues to be heard. BIP’s
requests for the documents evince a desire to pursue discovery not allowed in this proceeding,
and to chill the speech and activities of those who advocate for students at vocational schools, in
violation of their constitutional privacy rights. In contrast, LAFLA’s objections to producing
these documents are supported by a desire to uphold and protect the privacy rights of its
employees and other third parties, and to avoid the unreasonable and oppressive burden of
searching for and producing documents that would have no probative value in the actual hearing.

E. LAFLA Has Already Produced All Documents in the Firm’s Possession

that Could Possibly Be Relevant Jor Use at the Hearing »

Although it is LAFLA’s view that the subpoena is improper in its entirety, overbroad, and
seeks irrelevant information, the Firm did attempt to resolve its objections with BIP. Thus,
LAFLA has already produced all documents that could possibly have been relevant to BIP’s
asserted justifications for issuing the subpoena: to investigate whether the Bureau had improperly
divulged information to third parties about its investigation of BIP, and to investigate the
allegations contained in the Notice. LAFLA produced all documents that reflected
communications between its employees and the Bureau related to BIP. Thus, BIP’s insistence,
communicated through counsel, that LAFLA produce other documents responsive to the
subpoena, is unreasonable and oppressive. As explained above, any documents not already
produced have no relevance to the OAH proceeding, and are entirely outside the realm of what
BIP is entitled to discover pursuant to Sections 11507.5-1 1507.6 of the Government Code and
Section 94975(d)(1) of the Education Code. Further, any such additional documents
impermissibly violate the associational privacy rights of LAFLA employees and other third

parties.

-11-
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i A protective order is therefore necessary in order to protect LAFLA from BIP’s demands
2 || that any further compliance with its subpoena is necessary, given that the subpoena calls for
3 || irrelevant documents that the School is not entitled to secure in this proceeding.
4(}IV.  CONCLUSION
5 For the foregoing reasons, a protective order is warranted in this case that excuses
6 || LAFLA from any further compliance with BIP’s subpoena.
7 .
g DATED: Octaber 27, 2005 Respectfully submitted,
9 CALDWELL, LESLIE, NEWCOMBE & PETTIT
A Professional Corporation .
10
) 3&@6\(&
12 - By \
DAVID PETTIT
13 Attomeys for Legal Aid Foundation of Los Angeles
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
CALIWELL,
LESLER,
NEWCOMBE -12-
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e

in ﬂ}e Matter ot; Burequ for Privage Postsecontdary and
Vocational Educariss adv. Brooks Instiute of
Phatograpky

Ageacy / Agency Case No. 06147
OAH No, 2005080993

O suBroENa; Requescing Tesumory 1/l SUBPOENA DUCES TECUM: Requesting the Production of Recordts or Thing

(name and addreys of person being subpaenged)
THE PgOPL'f'lgFégE%‘STATE pF CALYFORNIA Los Angeles Legal Aid, BastI..A. Office, 5228
SEND GREE : Custodian of Recards Whittier Bivd., Los Axngeles, CA 90022
(name. address and telephone muniher qf contact person)
I. At the request of' [J Petitioner (%] Respondour 'I‘iﬂilny lvﬁtchell, Greenbcrg Tmmig' LLP, 2450

Colorado Ave., Ste. 400E, Santa Monica, CA 90404
Gearyynane) Brooks Institute of Photography e

2. You arc hereby commanded, business angd cxcuses being set aside, ta Appear 45 a witness ons
(Ma)M at (time) »3nd theq and there to testify at: (lacatiar)
0 oan, 560 1 Stroot, Subte 300, Sxcrameatn Ca 95814 0 OAH, 320 West Fourth Strect, Roum 630, Los Angeles CA 0013
Dmmtsis'qwsmsmzos,omcamu Um&xmnmsumxoomommbmmmm
0 Other: ' , Catifomia.
3. Yot are nat required to appear n pors i you produce tha records desceibed iy g
D on of custodijag I i i

REQUIRED ON THE mmmmzmmvx,conmcrmrmsou
Rmvmmcimsmom& LISTED IN ITEM 1 ABOVE, BEFORE THE DAYE LISTED INITEM 2 ABQVE.
(Date fssuet) 9 / { /()5 | (Signature of Authortsing Official__y :

=T .
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DECLARATION FOR SUBPOENA DUCES TECUM
(Any party tesudng a subporena Jor prodication of bgoks and/or recardy pust complete ihis section.)

The mudersigned gtatey that the books, Papers, documents aad/or other thiugs nawmed in attachment A hereto and requested by
this subpocna are btaterial to the proper presentation of this case, and good canse exists for their production by reason of the
following facts;

addition, the documents are hecessary to investigate the allegations set forth in BPPVE’g July 11, 20065
Notice of Conditional Approval to Operatc.

]

(Use addlitianal pagey, mecessary, and amack fhem 1o this subpoena )

Executed September 1, 2005, at Santa Mopica California,
I declare under Penalty of perjury that the foregoing is teue and correct,

otiginal and delivering a true capy thersof personally to:

D Messeager Service —In acoordance with Government Code section 11450.20, an adcuowledgementof&emwiptofthis
mbpomawobtinedbymemd«aﬁcritwasdcﬁmadbymgqtm ’

4 -

3228 Whitier Blvd,

Los Angeles, CA 90022
at the hour of _4:30 P, m,on_ Sept. 1 » 2005 ;
City of Santa Monica , State of Califomia ]

- Lo ans cwp
e S ol

QAH-1 Rev. 10/60) A
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ATTACHMENT A

Definitions
The term “Document(s)™ shall have the same meaning as the texm “Writing” set forth in
California Evidence Code §250.

The term “Relating to™ shall mean directly or indirectly constituting, containing,
embodying, concerning, evidencing, showing, comprising, reflecting, ideatifying, relating
to, stating, referring to, dealing with, commenting on, responding to, describing,
involving, mentioning, discussing, recording, supporting, Degating, or in any way
pertaining to the subject.

The texm “Commmunications™ shall mean any exchange or transmission of information of
any kind to anather person, whether accomplished by person to person, by telephone or
through any other medium, incloding, but not limfted to, discussjans, conversations,
nhegotiations, conferences, meetings, speeches, memoranda, letters, electronio meil, voice
mail, notes, statements or questions.

Postsecondary and Vocational Education ("BPPVE") relating to Brooks Institute
of Photography (“BIP”) and/or Carcer Education Corporation (“CEC™).

3" All documents provided to you by any cmployee of the BPPVE relating to BIP
and/or CEC. ‘

3. Anyandaﬂ‘docum&ntstelaﬁngmanyoommmimﬁonsbetweenyouandany
television, print, radis of other media representatives (including without Hmitation
Grotchen Morgenson of the New York Times, Morgan Green of the Sants
Barbara News Press, any other journalists or reporters, and/or any employees of
CBS) regarding BPPVE, BIP and/or CEC.

4, Any and all dociments relating to any communications between you aud any
investment firms, banks, or agencies (including without limdtation Warburg
Pincus and/or UBS Investment Research) regarding BPPVE, BIP or CEC.

S. AHdomnﬁnmrelaﬁngmanycommunicaﬁonsbctwcmyouandMarkA.
Kleiman, Esq. and/or Janet L. Spielberg, Esq.

6. All documents relating to all commumications between or among any persons
regarding BPPVE, BIP and/or CEC not otherwise requested above

7.0 Al telephone logs relating to any communications requested ahave.

- LA-¥SIGSTS42v02461 10,01 1500
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8. All facsimile logs relating to any communications requested above.
9, All telephone bills relating to any communications requested abave.
LASFSIAS7542vA286110.01£180
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DECLARATION OF DAVID PETTIT

I, David Pettit, declare the following to be true and correct:

[ I am an attorney admitted to practice in the State of California and a shareholder
of the firm of Caldwell, Leslie, Newcombe and Pettit, counsel for Non-party Legal Aid
Foundation of Los Angeles ("LAFLA™). I submit this declaration in support of LAFLA’s Motion
for a Protective Order. [ have personal knowledge of the facts stated herein.

, 2. On September 20, 2005, Dennis L. Rockway, Director of Advocacy and Training
for LAFLA, filed objections to the Brooks Institute of Photography (“BIP™) subpoena duces
tecum, served on LAFLA in the above-captioned Office of Administrative Hearing (“OAH™)
proceeding. Attached hereto as Exhibit 1 is a true and correct copy of the objections filed.

3. Attached hereto as Exhibit 2 is a true and correct copy of a letter from Gregory A.
Nylen, Esq. to Dennis L. Rockway, Esq., dated September 22, 2005, which contains BIP’s
response to LAFLA’s objections to the subpoena duces tecum.

4. - Out of respect for due process concemns and in an effort to attempt (o resolve the
matier of BIP"s subpoena without litigation, but without waiving any objections as to whether
BIP’s subpoena sought documents relevant to the OAH proceeding, LAFLA agreed to produce
all documents to or from the Bureau for Private Post-Secondary Vocational Education
(“Bureau”) from January 1, 2004 to the present, relating to the specific charges included within
the Noiice of Conditional Approval to Operate (“Notice™) issued on Jul y 11, 2005. By letter
dated September 28, 2005, 1 informed ‘BIP’s counsel, Gregory A. Nylen, that these, and no other
documents, would be produced. Attached hereto as Exhibit 3 is a true and correct copy of the
letter from David Pettit, Esq. to Gregory A. Nylen, Esq. dated Septembe; 28, 2005.

5. In a telephone conversation on September 28, 2005, and by letter dated
September 30, 2005, Mr. Nylen indicated that BIP would continue to demand production of
documents relating to communications between LAFLA and media representatives or investment
barks, as well as communications between LAFLA and Mark A. Kleiman, Esq. and/or Janet L.
Spielberg, Esq. Attached hereto as Exhibit 4 Is a true and correct copy of the letter from

Gregory A. Nylen, Esq. to David Pettit, Esq., dated September 30, 2005.

-13-
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LESLIE,
NEWCOMBIY:
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6. On October 6, 2005, LAFLA produced 40 pages of documents to BIP. The
documents produced constituted all of the documents in LAFLA’s custody, possession, or
control, that were documents to or from the Bureau relating to the Charges n the Notice, with tixe
exception of such e-mails that had been deleted and archived, if any. LAFLA did not search for
or produce any e-mail that had been deleted from the LAFLA computer system and archived on
backup tapes, due to the significant cost and time such a search would require. Attached hereto
as Exhibit 5 is a true and correct copy of the letter from David Pettit, Esq. to Gregory A. Nylen,
Esq., on October 6, 2005, that accompanied the documents produced.

7. In response to further telephonic meet and confer discussions, on October 7, 2005,
Iinformed Mr. Nylen by letter that, without watving any objection as to whether BIP’s requests
were relevant to the OAH proceeding, LAFLA did not have any documents relating to the
investigation of BIP, or investigation of the Career Education Corporation, by the Bureau or the
California Department of Consumer Affairs, other than what was produced to BIP on Qctober 6,
2005. Attached hereto as Exhibit 6 is a true aﬁd correct copy of the letter written from David
Pettit, Esq. to Gregory A. Nylen, Esq., on October 7, 2005. ‘

8. Following further conversations with Mr. Nylen, on October 10, 2005, I informed
Mr. Nylen by letter that LAFLA does not maintain fax logs, and that, without waiving any
objection as to whether BIP’s requests were relevant to the OAH proceeding, LAFLA did have
some documents reflecting non-privileged communications with Mr. Kleiman or Ms. Spielberg
relating to BIP or CEC. Attached hereto as Exhibit 7 is a true and correct copy of the letter from
David Pettit, Esq. to Gregory A. Nylen, Esq., on October 10, 2005.

9. On October 18, 2005, Mr. Nylen informed me by telephone that BIP anticipated

filing a motion to compel LAFLA’s further compliance with BIP’s subpoena duces tecum.

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct. Executed on \Q L1~ 0 , 2005 at Los Angeles, California.

ARG

DAYID PETTIT ~
-14-
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Dennis L. Rockway 107771
Toby Rothschild 45860
Legal Aid Foundation of Los Angeles
1102 Crenshaw Boulevard
Los Angeles, Californija 90019
5323) 801-7928

323) 801-7945 Fax

BEFORE THE

OFFICE OF ADMINISTRATIVE HEARINGS

In the VMatter of: Bureau for Private

Postsecondary and Voeationat Education adv.

Brooks Institute of Photography

The Legal Aid Foundation of Los Angeles hereby objects to the Sub

Agency/Agency Case No. 06417
OAH No. 2005080993

upon it by Respondent Brooks Institute; of Photography.

The grounds upon which this objection is made are as follows:

OBJECTION TG SUBPOENA DUCES
TECUM

pocna Duces Tecum propounded

1. The Subpoena is not accompanied by an affidavit which conforms with the provisiens of Code

of Civil Procedure Section 1985(b).

M

the discovery of admissible evidence,

EXHIBIT |

The Subpoena is an over broad and unreasonable dernand.

The Subpoena secks documents protected by the attomey-client privilege.

The Subpoena seeks documents protected by the attorney work product doctrine.
The Subpoena seeks documents which are neither relevant nor reasonably calculated to lead to

OBJECTIQN TO SUBPOENA DUCES TECUM

00i-4  210/200°'d 6251
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6. The Subpoena secks documents which would be unduly burdensome and oppressive to

produce.

LEGAL AID FOUNDATION OF LOS ANGELES

September 20, 2005
By: /9 A & /f A D)

Depnis L. Rockway /

= R N - L V. T S VR !
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- OBJECTION TO SUBPOENA DUCES TECUM
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SERVICE LIST

Tiffany Mitchell, Esq.
Greenberg, Trauri g; LLp
2450 Colorado Avenue
Suite 400F

Santa Monica, California 90404

Worldwide Network
1533 Wilshire Boulevard
Los Angeles, California 90017

Janet Lindner Spielberg, Esq.

Law Offices of Janet Lindner Spiclberg
12400 Wilshire Boulevard

Suite 400

Los Angeles, California 90025

Barbara Ward, Chief

Burean For Private Postsecondary and Vocational Education
P.O. Box 980818

West Sacramento, California 95 798-0818

1
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Traurig

Gregory A. Nylan
Tel. 310.688.7733
Fax 310.566.0233

nylang@gtiaw.com

September 22, 2005
YIA FACSIMILE & U.S. MAIL

Dennis L, Rockway, Esq.

Legal Aid Foundation of Los Angeles
1102 Crenshaw Boulevard

Los Angeles, California 90019

Re:  Bureau for Private Postsecondary and Vocational Education adv.
Brooks Institute of Photography
OAH No. L2005080993

Dear Mr. Rockway:

Because I was unable to reach you by telephone today, I am sending this letter to
meet and confer regarding the objections you served on behalf of the Legal Aid Foundation
of Los Angeles ("Legal Aid") in response to the subpoena Brooks Institute of Photography
("BIP") setved upon Legal Aid in the administrative proceeding before the Office of
Administrative Hearings ("OAH") involving the Bureau for Private Postsecondary and
Vocational Education (the "Bureau”). As discussed below, none of your abjections has any
merit, and BIP will move to compel responses to the Subpoena if Legal Aid does not
produce responsive documents immediately.

Your first objection is that the Subpoena is not accompanied by an affidavit which
confirms with the provisions of Code of Civil Procedure Section 1985(b). This objection
has no merit because a "deposition subpoena that commands only the production of business
records for copying need not be accompanied by an affidavit or declaration showing good
cause for the production of the business records designated in it." Cal. Civ. Proc. Code
§202.410(c). Because the deposition Subpoena BIP served on Legal Aid seeks only the
production of business records, BIP was not required to serve an affidavit with the
Subpoena. Regardless, BIP's counsel did complete and execute the affidavit included in the
OAH subpoena form.

Your second objection is that the "Subpoena is an over broad [sic] and unreasonable
demand.” This boilerplate, general objection is without merit because it is not correlated to
any particular document request. Moreover, the objection is without merit becaunse the
Subpoena seeks the production of only nine natrowly tailored categorics of documents that
are highly relevant to this proceeding. Please explain how each of these requests is in any
way overbroad or unreasonable, '

Greenberg Traurig, 1p| Attomeys at Law | Los Angeles Office | 2450 Colorado Avenue | Suite 400 | Santa Monica, CA 90404
Td 310.586.7700 | Fax 310.586.7800
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Dennis L. Rockway, Esq.
September 22, 2005
Page 2

Your third objection is that the Subpoena seeks documents protected by the attorney-
client privilege. The Subpocna secks documents relating to communications between Legal
Aid, on the one hand, and the Bureau, Mark A. Kleiman, Esq., Janet L. Spielberg, Esq., and/or
the media companies and investment firms identified in the Subpoena, on the other band. Itis
our understanding that Legal Aid has not acted as counsel for the Bureau or any of the media
companics or investment firms referenced in the document requests attached to the Subpoena.
Therefore, the attorney-client privilege does not apply to such communications. Even if the
privilege did apply, Legal Aid must provide a privilege log immediately so that BIP can
evalvate Legal Aid's claim that the privilege is applicable. With respect to communications

Aid of Los Angeles and/or Elena H. Ackel, Esq.], on the one hand, and Mark A_ Kleiman, Esq.
and/or Janet L. Spielberg. Esq., on the other, relating in any manner 1o Career Education
Corporation, BIP, and/or the Bureau's investipation of and/or proceedings with respect 1o BIP."

Your fourth objection is that the Subpoena seeks documents protected by the work
product privilege. Please explain how documents in Legal Aid's possession, custody or control
that are responsive to the subpoena were prepared in anticipation of or in connection with
litigation, especially with regard to the individuals or entities that Legal Aid does not represent.
Please also produce a privilege log identifying each document that Legal Aid contends is
protected by the work product privilege so that BIP can evaluate whether the privilege applies.

Bureau's investigation of BIP. BIP js entitled to discover the nature and extent of her
involvement in that investigative process, any communications she may have had with the
Bureau relating to the investigation, and how Ms. Ackel obtained information relating to the
investigation. In addition, BIP requires the documents requested in the Subpocna in order to

Please let me know as soon as possible when you are available to discuss the issues
raised in this letter. If I do not hear from you by Monday, September 26, 2005, T will assume
you have no interest in resolving those issues informally, and BIP will have not choice but to

Greeaberg Trousig LLP
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Dennis L. Rockway, Esq.
September 22, 2005
Page 3

file a motion to compel responses to the Subpoena on Friday, September 30, 2005, for hearing
on October 14, 2005 at 10:30 a.m. at the Los Angeles offices of the OAH.

Sincerely,

' G%ﬁ A. ﬁylcn

GAN/dap

Greenberg Traurig, L4P
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BEFORE THE
OFFICE OF ADMINISTRATIVE HEARINGS

In the Matter ot; Bureau for Privats Postsecondery and .
Vocatisnal Education adp, Brooks Institute of Agency / Ageacy Case No. 06147

OAH No. 2005080993

& SUBPOENA: Requesting Testimory [/ SUBPOENA DUCES TECUM: Requesting the Production of Records ar Thing

(name and address of person being subpacnded)
THE PEOPLE OF THE STATE OF CALYFORNIA Los Angsles Logal Aid, Bast I A, Office, 5228

| BFND GREETINGS TO: Custodian of Recards Whittier Bivd., Los Angeles, CA 90022
(name. address and telephione rzmber of contact parsan)
L. Attherequest of [ Pesitioner [ Respondent Tiffany Mitchell, Greenberg Traurig, LLP, 2450

Colorado Ave., Ste. 400E, Santa Monica, CA 90404
(ary name) Brooks Institute of ng@g %

2. Yot are hereby commanded, business mnd excuses being set aside, ta appear as a witness one

(date) » at (time) »and thea and theve to testify at: (Tacatlar)
O oax, 560 1 Stroct, Suke 300, Swcramento CA 95814 ] OAH, 320 West Fourth Strect, Roam €30, Los Angeles CA 90013
O 0aK, 1515 Cay Stroet. Sulre206, Oakdand ca 4612 0 0AH., 1250 Prouc Streot, Room 6022, Se0 Disgo CA 92101
0 Other: , California,
3. wanﬁm&dwm@mﬁm@jmm

[j of custodian of recards in compliance with Evidence Cada sections 1560, 1561, 1562, and 1271. (1) Place acopy of

NOTYE: This marmer of production may not satisfy the requirements %Evldcma Cods section 1561 for admission at heatng.
5. Youare ordercd 1 in person and to peoduee the rocands In the accompanying affidevit. Thas porsonal
: B required by this

N il%peamnoe of the or other qualified witness and the

000-4  Z10/800°d  82g-1 A ‘ | HINOY / NOLLYONONY MV Weimoes  missinn ceae aee oo



&
i

03/02/2005 PRI 19:20 PAX 219 o.g 3941 4 Qoo

(Printed Name) h;@uggf M‘dc Ml (Title) ot Loy

(—

LA-FSIN359014vO1\86110.011 100

001-4  210/800°d 625-L

HIRAY 7 Nnl1VALNng Asv woass wmar s [ PO



@eoq

S

VINUBIAUYY PR 1312y ppg u:"\“;"»u way
i . o ’

addition, the documents are necessary to investigate the allegations set forth in BPPVE’s July 11,2005
Notice of Conditionat Approval to Opcrate.

(Use additional pagey, necersary. and arcach them to this subpaene)

Executed September 1, 2005, at Santa Monica , California.

I declare under peaalty of perjury that the foregoing is true and correct.

D Messenger Sexvice — In aceordance with Govemment Code section 1145020, am acknowledgement of the receipt of this
mbpoenawasobtainedbyﬁxemdw'aﬁaitwasdcﬁmudbymcngam:

@ Cct‘tiﬁedMaﬂ,RetnchoeiptBsqnu(ed~Imtahueuopyofﬁaissubpogaavincaﬁﬁedmm1,mntmciptmqlmdto:
(name and address of person) : X

5 eles id, East L. A. Offices
5278 Whittier Blvd,
Los Angeles, CA 906022

at the hour of_4:30 p. m,an__ Sept. 1 , 2005 s
City of Santa Morica

0AH-1 4 |
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ATTACHMENT A

Definitions
The term “Document(s)™ shall have the same meaning as the texm “Writing™ set forth in
California Evidence Code § 250.

The term “Relating to™ shall mean direcdy or inditectly constituting, containing,
embodying, conceming, evidencing, showing, comprising, reflecting, identifying, refating
to, stating, referring to, dealing with, commenting on, responding to, describing,
involving, mentioning, discussing, recording, supporting, negating, or in any way
pertaining to the subject.

The term “Communications” shall meag any exchange ar transmission of information of
any kind to anather person, whether accomplished by person to person, by tolephone or
through any other medium, including, but not limfted to, discussions, conversations,
negotiations, conferences, meetings, speeches, memeoranda, letters, electronic meil, voice
mail, notes, statements or questions.

Document Request

1. Any and all documents relating to any commmiications between any Los Angeles
Legal Aid cruplayees, including without imitation commonications by and
between Elena H. Ackel, Esq, and any employee of the Burcau for Private
Postsecondary and Vocational Education ("BPPVE®) relating ta Brooks Institute
of Photogrephy (“BIP™) and/or Career Education Corporation (“CEC”).

2. Al documents provided to you by auy employee of the BPPVE rclating to BIP
and/or CBC.,

3. Anyandalldocum»:ntstelaﬁngmanycommnnimﬁousbdwemyouandany
television, print, radio or other media representatives (including without Hmitation
Morgenson of the New York Times, Motgen Green of the Santa

Barbara News Press, any other journalists or reparters, and/or any employees of
CBS) regarding BPPVE, BIP and/or CRC.

5. AﬂdocummrelaﬁngtoanycommnnimﬁonsbctwucnyouandMarkA.
Kleiman, Esq. and/or Janet L. Spielberg, Esq.

6. All documents relsting to all communications between or among any persons
regarding BPPVE, BIP and/or CEC not otherwise requested above

7. All telepheme logs relating to any commmications requested abave.

- LA-FS1G57542v0261 10.01 1500
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8. All facsimile logs relating to any communications requested above,

9. All telephone bills relating to any communications requested above.
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Gregory A. Nylan
Tol. 310.686.7733
Fax 310.586.0233

nyleag@qetiaw.com

September 22, 2005

VIA FACSIMILE & U.S. MAIL

Dennis L. Rockway, Esq.

Legal Aid Foundation of Los Angeles
1102 Crenshaw Boulevard

Los Angeles, California 90019

Re:  Bureau for Private Postsecondary and Vocational Education adv.
Brooks Institute of Photography
OAH No. L2005080993

Dear Mr. Rockway:

Because I was unable to reach you by telephone today, I am sending this letter to
meet and confer regarding the objections you served on behalf of the Legal Aid Foundation
of Los Angeles ("Legal Aid") in response to the subpoena Brooks Institute of Photography
("BIP") served upon Legal Aid in the administrative proceeding before the Office of
Administrative Hearings ("OAH™) involving the Bureau for Private Postsécondary and
Vocational Education (the “Bureau”). As discussed below, none of your objections has any
merit, and BIP will move to compel responses to the Subpoena if Legal Aid does not
produce responsive documents immediately.

Your first objection is that the Subpoena is pot accompanied by an affidavit which
confirms with the provisions of Code of Civil Procedure Section 1985(b). This objection
has no merit because a "deposition subpoena that commands only the production of business
records for copying need not be accompanied by an affidavit or declaration showing good
cause for the production of the business records designated in it." Cal. Civ. Proc. Code
§202.410(c). Because the deposition Subpoena BIP served on Legal Aid seeks only the
production of business records, BIP was not required to serve an affidavit with the
Subpoena. Regardless, BIP's counsel did complete and execute the affidavit included in the
- OAH subpocna form,

Your second objection is that the "Subpoena is an over broad [sic] and unreasonable
demand." This boilerplate, general objection is without merit because it is not correlated to
any particular document request. Moreover, the objection is without merit because the
Subpoena seeks the production of only nine narrowly tailored categories of documents that
are highly relevant to this proceeding. Please explain how each of these requests is in any
way overbroad or unreasonable.

EXHIBIT _ 72
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Dennis L. Rockway, Esq.
September 22, 2005
Page 2

Your third objection is that the Subpoena seeks documents protected by the attorney-
client privilege. The Subpocna seeks documents relating to communications between Legal
Aid, on the one hand, and the Bureau, Mark A. Kleiman, Esq., Janet L. Spielberg, Esq., and/or
the media companies and investment firms identified in the Subpoena, on the other hand. It is
our understanding that Legal Aid has not acted as counsel for the Bureau or any of the media
companies or investment firms referenced in the document requests attached to the Subpoena.
Thercfore, the attomey-clicnt privilege does not apply to such communications. Even if the
privilege did apply, Legal Aid must provide a privilege log immediately so that BIP can
evaluate Legal Aid's claim that the privilege is applicable. With respect to communications
between Legal Aid and Mark Kleiman and/or Janet Spielberg, BIP is prepared to limit Request
No. 5 to “All documents relating to and/or constituting communications between you [ie., Legal
Aid of Los Angeles and/or Elena H. Ackel, Esq.], on the one hand, and Mark A_ Kleiman, Esq.
and/or Janet L. Spielberg, Esq., on the other, relating in any manner to Career Education
Corporation, BIP, and/or the Bureau's investigation of and/or proceedings with respect to BIP."

Your fourth objection is that the Subpoena seeks documents protected by the work
product privilege. Please explain how documents in Legal Aid's possession, custody or control
that are responsive to the subpoena were prepared in anticipation of or in connection with
litigation, especially with regard to the individuals or entities that Legal Aid does not represent.
Please also produce a privilege log identifying each document that Legal Aid contends is
protected by the work product privilege so that BIP can evaluate whether the privilege applies.

Your fifth and final objection is that the Subpoena seeks documents not reasonably
calculated to lead to the discovery of admissible evidence. This objection is entirely without
merit because BIP is informed and believes that Elena Ackel may have played a role in the
Bureau's investigation of BIP. BIP is entitled 1o discover the nature and extent of her
involvement in that investigative process, any communications she may have had with the
Bureau relating to the investigation, and how Ms, Ackel obtained information relating to the
investigation. In additior, BIP requires the documents requested in the Subpoena in order to
investigate whether Bureau employees improperly divulged information regarding its
investigation of BIP to third parties. Moreover, the documents requested in the Subpoena are
necessary to investigate the allegations set forth in the Bureau's July 11, 2005 Notice of
Conditional Approval for BIP to Operate.

Please let me know as soon as possible when you are available to discuss the issues
raised in this letter. If I do not hear from you by Monday, September 26, 2005, I will assume
you have no interest in resolving those issues informally, and BIP will have not choice but to

Greenbeeg Trourig, LLP
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Dennis L. Rockway, Esq.
September 22, 2005
Page 3

file a motion to compel responses to the Subpoena on Friday, September 30, 2005, for bearing
on October 14, 2005 at 10:30 a.m. at the Los Angeles offices of the OAH.

Sincerely,

(%6 A. I-\Iylcn

GAN/dap

Greerberg Yraurig, LLP
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Caldwell Leslie

Caldwelt, Lestie, Newcombe & Pettit, PC
1000 Wilshire Boulevard. Suie 600 Los Angeles, CA 900172463 Tel 213.629.9040 Fax 213.629.9022 www caldwell-leslic.com

BY FACSIMILE AND __ DbAvID PE_ETTIT
FIRST-CLASS MAIL pettit@catdwel-lestie.com

September 28, 2005

Gregory A. Nylen
Greenberg Traurig, LLP
2450 Colorado Avenue
Suite 400F

Saanta Momica, CA 90404

Re: Brooks Institute matter
Subpoena Duces Tecum to Legal Aid Foundation of Los Angeles

Dear Mr. Nylen:

I appreciate your courtesy in allowing me to try to get up to speed on this matter. I've now
had a chance to review the July 11, 2005 Notice of Conditional Approval to Operate
addressed to Brooks Iastitute of Photography (the “Notice) by the Bureau For Private
Postsecondary And Vocational Education (the “Bureau™). In compating the Notice to your
Subpoena Duces Tecum to the Legal Aid Foundation of Los Angeles (“LAFLA™), it appears
to me that the Subpoena goes far beyond the Notice in scope. :

Accordingly, LAFLA’s position with respect to the Subpoena is as follows: LAFLA will
produce all documents to or from the Bureau telating to the specific charges included within
the Notice. LAFLA will not produce any other documents. The basis for the distinction is
that other documents are itrelevant to the charges in the Notice and not teasonably
calculated to lead to the discovery of relevant information. In addition, some of the othet
documents are protected by the attorney-clieat and/or work product privileges: specifically,
those involving individual LAFLA clients or prospective clients. Certain of the documents
may also implicate the privacy rights of LAFLA clients or prospective clients.

I am still working with LAFLA on the logistics of producing the documents that we have
agreed to produce. Trying to locate old emails may be a considerable burden, and we may
need to discuss cost shifting in that conaection. "l have more information on this when
Ms. Ackel returns from her vacation.

EXHIBIT 2



Grcgory AL Nylcn
September 28, 2005
Page 2

Please call me with any questions. If Brooks iatends to file 2 motion to compel with respect
to the LAFLA subpoena, this office will accept service for LAFLA.

Yours truly,

0B7-26\Nylen 2005-0%-28 dp
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Gregory A. Nylen

Tel. 310.568.7733 i
Fax 310.588.7800

nyleng@gtlaw.com

CALDWELL, LESLIE
NEWCOMBE & PETTIT

0CT 0 3 2005
September 30, 2005

VIA FACSIMILE AND U.S. MAIL

David Pettit, Esq.

Caldwell Lestie

1000 Wilshire Boulevard

Suite 600

Los Angeles, California 90017-2463

Re: Bureau for Private Postsecondary and Vocational Education ady.
Brooks Institute of Photography
OAH No. L2005080993

Dear Mr. Pettit:

Ireceived your letter of September 28 regarding the subpoena duces tecum (the
"Subpoena") served by Brooks Institute of Photography ("BIP") on the Legal Aid
Foundation of Los Angeles ("LAF LA") in the administrative proceeding involving BIP and
the Bureau of Private Postsecondary and Vocational Education (the "Bureau"). You
indicated in our telephonic meet and confer on September 28 and in a second call we had
today that you had already prepared a letter regarding the Subpoena, and that is why it does
not reflect some of the items to which we agreed on our calls. To confirm, we agreed to the
following: '

1. In response to the Subpoena, LAFLA will produce documents relating to all
communications between any LAFLA employee (including without limitation Elena Ackel,
Esq.) and the Bureau regarding the Bureau's investigation of BIP, and/or any of the
allegations or contentions in the J uly 11, 2005 Notice of Conditional Approval to Operate
sent by the Bureau to BIP (the "Notice"), and/or the Notice itself. You also agreed to
produce fax and telephone logs regarding such communications. You said LAFLA would
produce the foregoing documents regardless of whether BIP files a motion to compel any
other documents responsive to the Subpoena, and you said you would get back to me as
soon as possible regarding when those documents will be produced. You also stated in our
call today that an associate in your firm is going to LAFLA's offices early next week to
review documents. I told you I would get back to you to confirm whether BIP still seeks the
production of responsive telephone bills, which you represented would be time consuming
and expensive for LAFLA to redact and produce, =

EXHIBIT 4
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David Pettit, Esq.
Caldwell Leslie
September 30, 2005
Page 2

2. With respect to documents relating to communications between LAFLA and
media representatives or investment banks, you reiterated that you did not consider such
documents to be relevant to the issues raised in the Notice. I told you that BIP considers those
communications to be highly relevant, because BIP believes LAFLA may be acting as an agent
for the Bureau in communicating confidential information concerning the Bureau's investigation
of BIP to third parties, including the media and the investment community. BIP is entitled to
discover whether third parties such as LAFLA are assisting or involved in the Bureau's
investigation, and how LAFLA and other third parties obtained information relating to the
investigation. BIP also is entitled to know if the Bureau improperly disclosed confidential
information to LAFLA in connection with its investigation, as it relates directly to BIP’s
unclean hands defense and demonstrates the corruption of the investigative process.

To attempt to avoid a motion to compel the production of these documents, you said you
would confirm with your client as to whether or not it had any responsive documents in its
possession, custody or control in the first place, and let me know so that I could determine
whether BIP needs to file a motion to compel production of this category of documents.

3. With respect to communications between LAFLA, on the one hand, and Mark A.
Kleiman, Esq. and/or Janet L. Spielberg, Esq., on the other, relating in any manner to Career
Education Corporation, BIP, and/or the Bureau's investigation of and/or proceedings with
respect to BIP, you said you were not opposed to providing BIP with a privilege log concerning
those communications, but needed to confirm with your client. Please let me know as soon as
possible if and when you will provide such a log so that I may evaluate your claim of privilege
regarding these documents.

4. With respect to responsive e-mails that LAFLA is willing to produce, you stated
that you would let me know how difficult or expensive it may be for your client to gather and
prodyce e-mails dating back to the beginning of 2004.

5. Finally, you also confirmed as you state in your letter of September 28 that you
will accept service of any motion to compel production of documents by LAFLA.

Please let me know immediately if the foregoing does pot accurately reflect your

understanding of our discussion in any way. [ look forward to hearing from you shortly
regarding the outstanding issues we have yet to resolve regarding the Subpoena.

Si Y,
ry Aﬁkﬁ

Greenberg Traurig, LLP

GAN/dap
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BY MESSENGER DAviO PETTIT

pettit@caidwell-leslie.com

October 6, 2005

Gregory A. Nylen
Greenbcrg Traung, LLP
2450 Colorado Avenue
Suite 400F

Santa Monica, CA 90404

Re: Brooks Institute of P/)ologmply' matter
OAH Case No. 2005080993
Subpoena Duces Tecum 1o Legal Aid Foundation of Los Angeles

Dear Mr. Nylen:

Enclosed with this letter are documents Bates stamped LA00001 to LAG0040. These
documents ate being produced by the Legal Aid Foundation of Los Angeles (“LAFLA”) in

tesponse to the Subpoena Duces Tecumn served on LAFLA in this matter, dated September
1, 2005. ’

Education (the “Bureau™), with respect to the allegations against Brooks Institute of
Photography (“Brooks”) contained in the Bureaw’s July 11, 2005 Notice of Conditional
Approval to Operate addressed to Brooks. It is my understanding that it is extremely
unlikely that any LAFLA employees other than Ms. Ackel or her staff had any
communications with the Bureau with respect to Brooks (or CEC).

EXHIBIT 5
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Grcgory A. Nylen
Ocrober 6, 2005
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Please call me with any questions. As 've mentioned earlier, if Brooks intends to file a
moton to compel with respect to the LAFLA subpoena, this office will accept service for
LAFLA.

cc (w/encl): Dennis Rockway
Rashida Adams
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Caldwell Leslie

Caldwell, Leslie, Newcombe & Pettit, PC
1000 Wilshire Boulevard, Suite 600 Los Angeles, CA 90017-2463 Tel 213.629.0040 Fax 213.629.9022 www_caldwell-leslie.com

BY TELECOPIER AND FIRST CLASS DAVID P!E'ITIT
MAIIL. pettit@caldwell-leslie.com

October 7, 2005

Gregory A. Nylen
Greenberg Traurig, LLP
2450 Colorado Avenue
Suite 400F

Santa Monica, CA 90404

Re: Brooks Institute of P/Jofograplzy maller
OAH Case No. 2005080993
Subpoena Duces Tecum 1y Legal Aid Foundarion of Los Angeles

Dear Mt. Nylen:

In our telephone conversation this morning, you asked me whether LAFLA has any
docaments relating to any investigation of Brooks Institute of Photography, or of CEC, by
the California Buteau for Private Postsecondary and Vocational Education, or by the
California Department of Consumer Affairs, other than the documents that we produced ro
you yesterday. Without waiving any objection as to whether this request is relevant to the
Bureau proceeding referenced above, [ can say that my office has checked with LAFLA and
LAFLA does not have any such documents.

I am sull waiting for information as to LAFLA’s fax logs, if any.
Please call me with any questions.
Yours truly,

DAVID PETTIT

cc: Dennis Rock\vay
Rashida Adams

EXHIBIT _ b
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Caldwell, Lestic, Newcombe & Pettit, PC
1000 Wiishice Boulevard, Suite 600 Los Angeles, CA 90017.2463 Tel 213.629.9040 Fax 213.629.9022 www.caldwell feslie com

BY TELECOPIER AND FIRST CI.ASS DAVID PETTIT
MAIL pettit@caldwell-leslie.com

October 10, 2005

Gregoty A. Nylen
Greenberg Traurig, LLP
2450 Colotado Avenue
Suite 400E

Santa Monica, CA 90404

Re: Brooks Institute of Phots graphy matter
OAH Case No. 2005080993
Subpoena Duces Tecum 1o Legal 4id Foundation of Los Angeles

Dear Mr. Nylen:

I’m writing to close out the two open items with respect to Brooks’ recent subpoena to
LAFLA. I have learned that LAFLA does not keep fax logs. With respect to
communications from Ms. Ackel to Spielberg or Kleiman, without waiving any objection as
to whether this tequest is relevant to the Bureau proceeding referenced above, there are
some non-privileged communications relating to Brooks or CEC.

Please call me with any questions.

- s trul %
ﬁ>/ e
DAVID PETTIT

cc: Dennis Rockway
Rashida Adams
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PROOF OF SERVICE

I am employed in the County of Los Angeles, State of California. [ amover the age of
eighteen and not a party to the within entitled action. My business address is 1055 W 7th Street,
Suite 250, Los Angeles, California 90017

On October 27, 2005, I served the within document(s) described below as:
NOTICE OF MOTION AND MOTION FOR PROTECTIVE ORDER;

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT THEREOF;
DECLARATION OF DAVID PETTIT IN SUPPORT THEREOF s EXHIBITS

on the parties to this action who are listed on the attached Service List.

(X) BY HAND (STATE COURT): By hand-delivering a true copy thereof in sealed
envelopes to the offices of the parties listed on the attached Service List,

() BY HAND (FEDERAL COURT): By placing a true copy thereof in sealed
envelopes and causing such envelopes to be hand-delivered to the offices of the
parties listed on the attached Service List.

SEE ATTACHED SERVICE LIST
(X') STATE: Ideclare under penalty of perjury under the laws of the State of Califomfa that

the foregoing is true and correct of my own personal knowledge, and that 1 executed this
document on October 27, 2005, at Los Angeles, California.

APEX MESSENGER

082-01\Document2 \t
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Gregory A. Nylen
Greenberg Traurig, LLP
2450 Colorado Avenue
Suite 400E

Santa Monica, CA 90404
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Janet Bums

Office of the Attorney General
8 {1300 N. Spring Street

Suite 900N '

? | Los Angeles, CA 90013

10

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28
CALDWELL,
LESLIE,
NEWCOMBE
& PETTIT -2-

082-01Document2







Page 1 of 1

Clarisa Herrera - Fwd: Brooks Institute Matter

From: Elena Ackel

To: Clarisa Herrera

Date: 11/7/2005 5:52 PM

Subject: Fwd: Brooks Institute Matter

putin the file as draft but do not send it out to anybody un tit it is filed in court.

>>> "Rashida Adams" <adams@caldwell-leslie.com> 11/7/2005 5:42 PM >>>
PRIVILEGED AND CONFIDENTIAL

Please find attached our draft Opposition to Brooks Institute of Photography’s Motion to Certify Facts Justifying
Contempt Sanctions. The Brooks Motion and our opposition (as well as our Motion for Protective Order) will be

heard next Monday, November 14! at 1:30 p-m. Our Opposition to the Brooks Motion is due this Thursday,
November 10", Once you have had a chance to review the attached draft, please contact me or David with your
comments. We will look forward to hearing from you.

In the meantime, please do not hesitate to contact either of us with any questions.

Thank you,
Rashida Adams

Rashida Adams

Caldwell Leslie

Caldwell Leslie Newcombe & Pettit, PC
1000 Wilshire Boulevard, Suite 600
Los Angeles, CA 90017-2463

Tel 213.629.9040 Fax 213.629.9022
adams@caldwell-leslie.com

www.caldwell-leslie.com
n this electronic mail message is privileged and confidential and is intended for the personal use of the designated

The information contained i
recipients only. This message may not be shared with, or forwarded to, third parties without the express written permission of the sender. if you have
received this message in error, please notify the sender immediately and delete all copies. Thank You.

11/0/7nnc
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CALDWELL, LESLIE, NEWCOMBE & PETTIT

A Professional Corporation

DAVID PETTIT, State Bar No. 067128
1000 Wilshire Blvd., Suite 600

Los Angeles, California 90017-2463
Telephone: (213) 629-9040

Facsimile: (213) 629-9022

Attorney for Non-Party Legal Aid Foundation of Los Angeles

OFFICE OF ADMINISTRATIVE HEARINGS
LOS ANGELES OFFICE

In the Matter of: Bureau for Private
Postsecondary and Vocational Education

adv.

Brooks Institute of Photography

OAH No. 12005080993

NONPARTY LEGAL AID FOUNDATION
OF LOS ANGELES’> MEMORANDUM OF
POINTS AND AUTHORITIES IN
OPPOSITION TO RESPONDENT’S
MOTION TO CERTIFY FACTS
JUSTIFYING CONTEMPT SANCTIONS
AND FOR MONETARY SACTIONS

Date: November 14, 2005
Time: 1:30 p.m.
Place: Office of Administrative Hearings

282 DOpposion o Wotin or LEGAL AID FOUNDATION OF LOS ANGELES’S OPPOSITION TO RESPONDENT'S
MOTION TO CERTIFY FACTS JUSTIFYING CONTEMPT SANCTIONS
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MEMORANDUM OF POINTS AND AUTHORITIES

I INTRODUCTION
Respondent Brooks Institute of Photography’s (“BIP”) Motion to Certify Facts Justifying

Contempt Sanctions Against the Legal Aid Foundation of Los Angeles and for Monetary
Sanctions (“BIP Motion™) goes to great lengths to obscure one critical fact: the Legal Aid
Foundation of Los Angeles (“LAFLA”) is not a party to the proceeding between the Bureau for
Private Postsecondary and Vocational Education (“Bureau”) and BIP. As a result, BIP is not
entitled to the discovery it seeks from LAFLA, and it is not entitled to sanctions against LAFLA.

BIP has ignored the relevant legal authorities which clearly define and limit the bounds of
discovery in an OAH proceeding. Instead, BIP apparently seeks to turn the Bureau proceedings
against it into a series of mini-trials on every possible issue other than the merits of the Bureau’s
action against it. Simply because one state agency took an adverse action against BIP does not
grant the School license to embroil any person or entity it perceives to be its critic into the
litigation. Further, BIP should not be allowed to cause LAFLA, a nonparty, the burden and
oppression of responding to a subpoena that is founded on nothing more than baseless
suspicions, and which attempts to run roughshod over the privacy rights of numerous nonparties
to these proceedings. LAFLA has already sought protection from BIP’s subpoena in its
previously filed Motion for Protective Order, and for all of the reasons expressed therein, as well
as those which follow, LAFLA requests that BIP’s Motion be denied.

I1. BIP IS NOT ENTITLED TO THE DISCOVERY IT SEEKS FROM LAFLA

A. BIP is Not Entitled to Broad Pre-Hearing Discovery of Nonparties.

BIP acknowledges in its Motion that Section 94975(d)(1) provides the exclusive means of
prehearing discovery in proceedings initiated under the statute. However, BIP ignores the
confines of the discovery Section 94975(d)(1) allows, most notably that Section 94975(d) does
not authorize prehearing discovery of nonparties. The statute specifically states:

Any party, including the bureau, may submit a written request o
any other party before the hearing to obtain the names and

addresses of any person who has personal knowledge, or who the

1 --
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party receiving the request claims to have personal knowledge . . .
of any of the transactions . . . or other matters that are the basis of

the administrative action. In addition, the requesting party shall

have the right to inspect and CcOpy any written statement made by

that person and any writing, as defined by Section 250 of the
Evidence Code, or thing that is in the custody, or under the

control, of the party receiving the request, and that is relevant and

not privileged. This subdivision shall constitute the exclusive

method for prehearing discovery.

Cal. Education Code § 94975(d)(1) (emphasis added). This provision does not apply to
nonparties.' BIP ignores this fact and attempts to apply this provision, as well as the
Government Code corollary, to its subpoena to LAFLA. However, subpoenas are governed by an
entirely different statutory provision: Section 11450.05 ef seq., which authorizes the issuance of a
subpoena duces tecum to allow parties to secure documents for use at the hearing, not for
unlimited prehearing discovery. See LAFLA Motion for Protective Order (October 27, 2005), at
4-5, for further discussion.

The limited caselaw addressing prehearing discovery in Office of Administrative
Hearings (“OAH”) proceedings does not lead to a different conclusion. BIP cites Shively v.
Stewart, 65 Cal.2d 475, 421 P.2d 65 (1969), for the proposition that an administrative law judge
may look to general standards for discovery under California law when evaluating a state
agency’s subpoena power. BIP Motion, at 8. However, not only was Shively decided before a
1968 amendment specifically added Section 11507.6 to the Government Code, which mirrors
Section 94975(d) of the Education Code and provides explicit guidelines for prehearing

discovery, the case only considers discovery of parties to the proceeding, not of non-parties. In

' Section 11405.60 of the Government Code defines party: ““Party’ includes the agency
that is taking action, the person to which the agency action is directed, and any other person
named as a party or allowed to appear or intervene in the proceeding.” LAFLA is not named as a
party, and has made no attempt to appear or intervene in the proceeding between the Bureau and

-2
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Shively, the respondent served a subpoena duces tecum on the agency, not on a non-party.
Further, the Shively court did not sanction the wholesale adoption of statutory civil discovery
standards, but instead used a “criminal law analogy” to come to its decision. See Pacific
Lighting Leasing Co. v. Superior Court, 60 Cal.App. 3d 552, 566, 131 Cal.Rptr. 559, 568 (1976)
(holding that accused “not entitled to inspect material as a matter of right without regard to the
adverse effects of disclosure and without a prior showing of good cause,” and upholding order
that documents be produced in court for in camera review rather than to defendant). Finally, in
Shively, the court’s decision related only to the production of materials in the possession of the
agency, and with respect to even those documents stated that, “in the absence of some additional
showing of need and specificity, petitioners are not entitled to discovery of all of the reports and
documents gathered by investigators and employees of the board.” Id. at 482. Thus Shively
neither provides for prehearing discovery of non-parties, nor adopts the broad discovery
standards afforded by statute in civil cases.

BIP cites no other authority to support its arguments that it is entitled to prehearing
discovery of a nonparty in this proceeding. And, indeed, the caselaw in this arena does not
support BIP’s assertion that it may secure such discovery, or that the broad standards of relevance
that apply in civil cases are appropriate here, with respect to a non-party. See Stevenson v. State
Bd. of Med. Exam’rs, 10 Cal. App. 3d 433, 439, 88 Cal.Rptr. 815, 819 (1970) (disallowing
prehearing depositions of nonparty witnesses and noting that California Supreme Court in
Shively v. Stewart, 65 Cal.2d 475, 55 Cal.Rptr. 217 (1966), allowed only limited pre-hearing
discovery and did not approve general discovery in administrative proceedings); Everett v.
Gordon, 266 Cal.App.2d 667, 674, 72 Cal.Rptr. 379, 383 (1968) (holding that licensed real estate
brokers were not entitled to take depositions of material witnesses for general discovery purposes
in administrative proceeding); see also Gilbert v. Superior Court, 193 Cal. App.3d 161, 166, 238
Cal.Rptr. 220, 222 (1987) (holding that former Section 11510 could not be used to compel
documents 21 days before hearing).

BIP explicitly attempts to both turn the OAH proceeding into a civil matter, and to confer

party status on LAFLA, neither of which is appropriate. In order to bolster its arguments, BIP
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makes reference to cases and standards decided under the Civil Discovery Act, however this Act
does not apply in administrative proceedings. See Romero v. California State Labor Comm 'r,
276 Cal.App. 2d 787, 790, 81 Cal.Rptr. 281, 284 (1969) (holding that “except for disciplinary
proceedings before the State Bar . . . the Civil Discovery Act does not apply to administrative
adjudication.”).

Moreover, even under Civil Discovery Act standards, BIP does not have free reign to
conduct a fishing expedition in the records of third parties for materials that are not reasonably
calculated to lead to the discovery of admissible evidence. See Monarch Healthcare v. Superior
Court, 78 Cal. App. 4th 1282, 1290, 93 Cal.Rptr. 2d 619, 625 (2000) (noting that “““the distinction
between parties and nonparties reflects the notion that, by engaging in litigation, the parties
should be subject to the fully panoply of discovery devices, while nonparty witnesses should be
somewhat protected from the burdensome demands of litigation.”) (italics in original) (citing 1
Cal. Civil Discovery Practice Cont.Ed.Bar 1999 § 2.14, at 55); Los Angeles Transit Lines v.
Superior Court, 119 Cal.App. 2d 465, 467-468, 259 P.2d 1004, 1005-1006 (1953) (holding that
witness has right to be free from unreasonable searches and seizures, thus “defendant must first
show the materiality of the desired evidence and cannot obtain permission to search through all
of plaintiff’s papers and records merely in the hope or expectation that the investigation will
disclose favorable information.”)(citing McClatchy Newspapers v. Superior Court, 26 Cal.2d
386, 159 P.2d 944, 950 (1945)).

Thus, nonparty LAFLA has acted with “substantial justification” in resisting full
compliance with BIP’s impermissible subpoena. See Cal. Gov’t Code § 11455.10(¢)
(authorizing sanctions for failure or refusal, without substantial Justification, to comply with a
subpoena). As such, LAFLA is not properly subject to contempt, and further, a protective order
is warranted to excuse LAFLA from any further compliance with BIP’s unreasonable requests for

prehearing discovery that is not relevant to these proceedings.

-4 -
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B. BIP’s Subpoena Requests are Not Calculated to Lead to the Discovery of
Admissible Evidence, and Burden C. onstitutionally Protected Privacy
Rights.

1. BIP Must Demonstrate a Compelling Need for Documents that
Implicate Constitutionally-Protected Privacy Rights.

Nonparty LAFLA has requested a protective order regarding BIP’s subpoena, and, in its
Motion for Protective Order, argued that BIP’s requests were overbroad, called for completely
irrelevant documents, and impermissibly burdened the privacy rights of LAFLA employees and
other nonparties, which are protected by Article I, Section 1 of the California Constitution. The
relevance of the documents sought is therefore of primary importance, and indeed, in order to
compel disclosure of these documents, BIP must even meet a higher standard than relevance.
According to the court in Save Open Space Santa Monica Mountains v. Superior Court, 84
Cal.App. 4th 235, 252, 100 Cal.Rptr. 2d 725, 737 (2000), when associational privacy rights are
implicated by a discovery request, “the party seeking discovery of private matters must do more
than satisfy the relevancy standard . . . . He is required to demonstrate a ‘compelling need’ for the
discovery, and that ‘compelling need must be so strong as to outweigh the privacy right when
these two compelling interests are carefully balanced.”” (citing Lantz v. Superior Court, 28
Cal.App. 4th 1839, 1853, 34 Cal.Rptr. 2d 358 ( 1994). See also Planned Parenthood Golden
Gate v. Superior Court, 83 Cal.App. 4th 347, 99 Cal.Rptr. 2d 627 (2000) (finding discovery
order too broad where rights of non-parties to freely and privately associate with party to
litigation was implicated); ETSI Pipeline Project v. Burlington Northern, Inc. , 674 F. Supp.
1489, 1490 (D.D.C. 1987) (granting motion to quash where subpoena was directed at nonparty
public interest organization’s contacts with other nonparties, and record did not demonstrate that

information sought went to heart of suit, or that alternative sources of information had been

exhausted).

BIP’s Motion fails to adequately explain how the documents it seeks from LAFLA are

relevant to the core issues before the OAH. Instead, BIP spins out theories of a conspiracy

against it, and apparently seeks to conduct a series of mini-trials in order to litigate a whole range
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of issues that are only peripherally related to the Bureau’s adverse decision. However, even with
respect to BIP’s possible defenses in the hearing, only the Bureau’s communications with
LAFLA regarding the investigation of BIP, which culminated in the Notice, are at all relevant.
See e.g. California Satellite Sys., Inc. v. Nichols, 170 Cal.App.3d 56, 70, 216 Cal.Rptr. 180, 188
(1985) (noting that doctrine of unclean hands applies “only if the inequitable conduct occurred in
a transaction directly related to the matter before the court and affects the equitable relationship
between the litigants.”). LAFLA agreed to, and did, produce all of the documents in its
possession, custody, and control related to this issue.’

2. BIP’s Subpoena Duces Tecum is Designed to Target Nonparties

Rather than to Secure Documents for the OAH Proceeding.

BIP’s Motion clearly illustrates that the School is not interested in procuring documents
for use at the hearing. Instead BIP seeks to engage in prehearing discovery targeted at the
School’s perceived critics. The School’s Motion states that “BIP is investigating a potential
conspiracy between the Bureau, the class action lawyers, Wall Street firms and others (including
[LAFLA employee] Ms. Ackel) to trade on bad news about CEC stock arising from publicity
following the Bureau’s leaded investi gation results regarding BIP to Ms. Ackel, Mr. Kleiman and
the investment community.” BIP Motion, 12:7-10. BIP’s “investi gation” is certainly outside the
scope of this OAH proceeding, which relates only to the Notice issued to BIP. Further, BIP’s
Motion also states that it is “entitled to discover the nature of Ms. Ackel’s communications to the
media outlets that carried stories relating to the investigation of BIP, including the story . . .
featuring Ms. Ackel’s baseless and defamatory comments regarding the school.” BIP Motion,

12:11-13. This statement, combined with the overly broad nature of BIP’s subpoena requests,

? BIP references three documents that LAFLA produced, but it neglected to mention that
LAFLA had (and produced) only two other documents that reflected communications between
the Bureau and LAFLA regarding the BIP investigation. Notably, these two documents, both e-
mails, directly contradict BIP’s theories. As reflected in the documents, on J uly 20, 2005, Ms.
Ackel wrote an e-mail to Barbara Ward, Bureau Chief, which begins: “I was encouraged by the
action you [sic] agency took against Brooks. I really admire that the agency has finally taken the
appropriate action.” Attached hereto as Exhibit A. This e-mail does not suggest that Ms. Ackel,
or any other LAFLA employee, was assisting the Bureau with the investi gation or had a hand in

the outcome. If anything, it suggests the contrary.
-6 -
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strongly suggest that BIP’s primary interest is not in securing documents for use at the hearing
regarding the Bureau’s Notice, but rather to garner evidence in order to develop claims of its own
against nonparties. Thus, for example, BIP seeks documents related to CEC, BIP’s parent
company, even though CEC is not implicated in these proceedings.” The most liberal
interpretation of the possible breadth of an OAH subpoena duces tecum would not authorize a
respondent to use a subpoena for its own investi gate purposes relating to other potential matters.

Given the minimal, if any, evidentiary value and relevance of the materials BIP has
requested by means of its subpoena duces tecum, it is clear that the privacy interests of LAFLA
employees and other nonparties outweigh BIP’s need for the documents as a party to the OAH
proceeding.
HI.  BIP’S REQUEST FOR MONETARY SANCTIONS IS ENTIRELY MERITLESS

BIP invokes Section 11455.30 of the Government Code to support its request for
monetary sanctions against LAFLA. However, Section 11455.30 only authorizes the OAH
presiding officer to order a party to pay the reasonable expenses of another party to the
proceedings. As discussed, supra, LAFLA is not a party to the proceedings between the Bureau
and BIP. Compare Cal. Gov’t Code § 11455.30(a) and Cal. Gov’t Code § 11455.10 (use of term
“person” as opposed to “party”).

Further, even if Section 11455 -30(a) applied to nonparties, LAFLA has engaged in no
“bad faith actions or tactics that are frivolous or solely intended to cause unnecessary delay,” and
BIP makes only a general assertion to the contrary.* Resisting an overly broad nonparty
subpoena which was designed to secure impermissible prehearing discovery from a nonparty, and
which impinges on the constitutionally-protected rights of nonparties, is far from frivolous, and is

specifically authorized by the Government Code. See Cal. Gov’t Code § 11450.30. In addition,

® BIP’s renewed request for telephone bills, in addition to being overbroad and unduly
burdensome, further suggests that the School’s primary motivation is something other than
discovering what information was disseminated by the Bureau.

* BIP’s entire argument for sanctions is a vague reference to “the reasons set forth above,”
and an allegation that LAFLA’s “intransigence also was unnecessary because the LAFLA [sic]
knew that these issues would be squarely raised in this Motion.” BIP Motion at 15:12-14. These
weak statements merely illustrate that BIP’s request for sanctions completely lacks merit.
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1 {| LAFLA’s efforts to reach a compromise with BIP, as well as its production of documents,
2 || demonstrate that nonparty LAFLA has acted with nothing but good faith in the face of BIP’s
3 || unreasonable requests.
4
5/11IV.  CONCLUSION
6 For the foregoing reasons, BIP’s Motion to Certify Facts Justifying Contempt Sanctions
7 || Against the Legal Aid Foundation of Los Angeles and for Monetary Sanctions, should be denied.
8
9 DATED: November 8, 2005 Respectfully submitted,
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Clarisa Herrera - Fwd: RE: Brooks Institute matter

T T - RN L G
From: Elena Ackel
To: Clarisa Herrera

Date: 11/7/2005 4:19 PM
Subject: Fwd: RE: Brooks Institute matter

Put these documents in the file. More documents will arrive in the mail. Putin the file and give me a set right

away to read and lose.
>>> "Rashida Adams" <adams@caldwell-leslie.com> 11/7/2005 3:43 PM >>>

Elena-

Attached to this e-mail are the three attachments to BIP's Motion that David
mentioned in his e-mail last week. I am also sending a complete set of the
attachments to your offices by regular mail.

Please do not hesitate to contact me if you have any questions.

Thank you,
Rashida Adams

Rashida Adams

Caldwell Leslie

Caldwell Leslie Newcombe & Pettit, PC
1000 Wilshire Boulevard, Suite 600
Los Angeles, CA 90017-2463

Tel 213.629.9040 Fax 213.629.9022
adams@caldweli-leslie.com

www.caldwell-leslie.com

The information contained in this electronic mail message is privileged and confidential and is intended for the personal use of the designated
recipients only. This message may not be shared with, or forwarded to, third parties without the express written permission of the sender. If you have
received this message in error, please notify the sender immediately and delete all copies. Thank You.

————— Original Message-----

From: Elena Ackel [mailto:EAckel@lafla.org]
Sent: Monday, November 07, 2005 3:18 PM
To: David Pettit

Cc: Rashida Adams

Subject: RE: Brooks Institute matter
Importance: High

** High Priority **

I cannot find the documents you are referring to in my email and the search
function is very slow. You mentioned that these documents were attached to their
motion but I do have declarations attached to the sanction motion but I do not see
the documents you mentioned. Please advise. I will be here this afternoon. I am
going to call you. could you email me these documents because I cannot find them
in my email Also my fax number is 213-640-3911.

file://C:\Documents and Settino\T AFT ATTcar\T acal Qottinac\ Toma\(TWINNNNT LITA 11/0mnnc
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»>> "David Pettit" «pettit@caldwell-leslie.com> 11/2/2005 3:36 PM >>>

Thanks David
From: Blena Ackel [mailto:EAckel@lafla.org]
Sent - Wednesday, November 02, 2005 3:15 PM

To: bavid Pettit; Elena Ackel
Subject: Re: Brooks Institute matter
Dear David,

FYI: This is Clarisa, just writing to let you know that Elena is in Minneapolis
at a Consumer Law conference. She will be back in the office on Monday, and won't

get your message until then. Thanks.

= Clarisa =

>>> "David Pettit" <pettit@caldwell-leslie.com> 10/31/2005 1:18:40 PM >>>

Elena: I have a couple of questions about documents that Brooks attached to its
discovery motion. First, there is a 12-14-2004 email from Kelly Flynn at UBS
Regearch that appears to be a cover letter for the December, 2004 Bureau report on
Brooks. It is sent to a third party (i.e. not LAFLA or Brooks). Did you have any
contact with anyone from UBS about this? Do you know how UBS got a copy of the
December, 2004 report? Second, who are Martina Fernandez-Rosario and Marcia

Trott. Are they staff of the Bureau? Sheila Hawkins forwarded to you on 12/4/04
an 11/04/04 email from Fernandez-Rosario to Trott. Why did Sheila do this? Last,
it looks like Sheila Hawkins sent you an email on December 9, 2004 containing the
December 1, 2004 Bureau report. Why did she send this? Thanks. David

11 /0/IN"NnNnes
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{ Etena Ackel - Fwd: 8Brooks Institute of Photography

From: Elena Ackel

To: Clarisa Herrera

Data: Tue, Dec 14, 2004 11:46 AM
Subject: Fwd: Brooks Institute of Photography

(See attached file: Brooks Institute of Pho
Visit Nov 2004 .doc)

Sheila M. Hawking
Education Administrator
Degree Program

(916) 445-3428, ext. 3112
{916} 323-6571 fax

lography Renewal-Compliance

Page 1]
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~—Original Mcssage——
From: . /
Sent: Tuesday, December 14, 2004 10:53 AM

To: Tracy Lorenz
Subject: IMPOR'TANT: Regulatory Issucs at Brooks

Tracy,

agxinfa’takmgd:emmslopbymdly ltwugxuttusee

you as always.
1 bave attached & newdocunwmﬂmitcimuhung.ltiuvay
. critical evaluation of Brooks Institute of Photography by the Burcau foc

PﬁmPosheconduydeoaMBduaﬁoninﬂnmd
-California,
. Evenxfyoucannotmadntoday Iwouldfomudxtmmominyour
orgmiuﬁonthtcanmdunmnedmdy .

PleuenomdntxtwudmdDeoembeﬂ.andyonhnvemﬁlDeoembun
toreply. APOL and COCO have made a huge deal about how these kinds of
documents have to remain confideatial until you have a chance to reply.

Let's discusa when you have a minnte.

\s

_— \\\~‘*~-

N~ N \\\\

--—Original Message—-— .
Fron: Kelly Flynn@ubs.com
Sent: Tuesday, December 14, 2004 11.27AM
To: .

i was able to get this in pdf today...check it out

Kelly Flymn, CFA.

Business & Professional Services Analyst
UBS Investment Research ,
ph: 212-713-1037

fax: 212-969-7740
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From: <Shei!a_Hawkins@dca.ca.gov>

To: <EAckel@laﬂa,org>
Date: Thu, Nov 4, 2004 9:34 AM
Subject: Brooks Institute of Photography

Sheila M. Hawkins
Education Administrator
Degree Program

(916) 445-3428, ext. 3112
(916) 323-6571 fax

----- Forwarded by Sheila HawkinslBPPVE/DCANotes on 11/04/2004 09:33 AM

Marcia Trolt
To:  Sheila Haw!dns/BPPVE/DCANotes@DCANotes, Lynnelle

11/04/2004 09:25 Case/BPPVE/DCANotes@DCANotes, Steve
AM Baker/BPPVE/DCANQtes@DCANotes, Pamela
Marti:VBPPVE/DCANotes@DCANotes

cc:
Subject: Brooks Institute of Photography

-~ Forwarded by Marcia Trot/BPPVE/DCANotes on 11/04/2004 09:25 AM --—

"Femandez—Rosado.

Marting" To: <Marcia__Trott@dca.ca.gov>
<Martina.Femandez—Rosa cc:

rio@ed.gov> Subject: Brooks Institute of Photography
11/01/2004 04:56 PM

Hello Marcia,

enralment numbers to make the company look better, giving sfudents passing
grades eventhough they should have failed, etc.

unannounced visit to the schoo. They looked at the issues raised by the
former employee, but were not able to find any evidence of wrongdoing on

LA 00001
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el Brooks Institute of Phott  Jony _Page:

the part of the school. The accrediting agency asked the employee for more
specific information regarding the alflegations, but nothing was ever
provided by the former employee or her attomey. Since the accrediting
agency closed the complaint after finding nothing of concern at the school,
we determined that no further action was needed on our part.

The only other issue with this school is that they have had problems with
late refunds and Federal Work Study timesheets in the past. The most
recent audit showed some improvements in both areas.

Please let us know if you identify any areas of concem during your visit.
Thank you.

Martina
(415)556-4294
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Clarisa Herrera - documents re: 1st Amendment and US PIRG

From: "Deepak Gupta" <dgupta@citizen.org>

To: <VolunteerELA@lafla.org>

Date: 11/8/2005 2:32 PM

Subject: documents re: 1st Amendment and US PIRG
CC: <cherrera@lafla.org>, <eackel@lafla.org>

Jeanne,
I faxed a series of documents relating to our representation of U.S. PIRG, NACA, and TLPJ in subpoena
matters. Please let me know if you don't receive the fax.

Deepak

Deepak Gupta

Public Citizen Litigation Group
1600 20th Street, NW
Washington, DC 20009
202.588.7739 (phone)
202.588.7795 (fax)

http://www.citizen.org/litigation

>>> "Volunteer East LA" <VolunteerELA@Ilafla.org> 11/8/2005 4:20 PM >>>
Dear Mr. Gupta:

Thank you for taking the time to look and then forwarding the documents to LAFLA. I would greatly appreciate
it if you could also CC Elena Ackel and Clarisa Herrera when forwarding those documents to us.

Ms. Ackel's phone # is (213) 640-3927

Clarisa Herrera's email is: cherrera@lafla.org
her # is: (213) 640-3926.

Thank you!

Jeanne Kuo

file://C:\Documents and Settings\LAFLAUser\Local Settings\Temp\GW }00002. HTM 11/9/2005
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF. COLUMBIA

STATE OF WYOMING,
Flaintiff,
v.

UNITED STATES DEPARTMENT OF No. 1:02M800252 (RMU)

AGRICULTURE, et al.,
Defendants,

and WYOMING OUTT. JOOR COUNCIL,
etal,

Intervenors.

uvvvvvvvvv'vvvvvvv

—————

CROSS-MOTION OF UNITED STATES PUBLIC INTEREST RESEARCH GROUP,
INC., FOR A PROTECTIVE ORDER AND TO QUASH SUBPOENAS

Uniled States Public Interest Research Group, Tne. (“0U.S. PIRG™), hereby moves
pursuant to Federal Rules of Civil Procedure 26(c) and 45(c)(3) for an order protecting it from
and quashing subpoenas issued from this court pursuant to Federal Rule of Civil Procedure 45 by
the State of Wyoming in connection with an action in the United Stares District Court for the
District of Wyoming captioned State of Wyoming v. Untted States Department of Agriculture, et
al., No. 01CV-086B. The subpoenas, cupies of which are attached as Exhihit F to Wyoming’s
Motion to Compel in this miscellancous action, seck both docunients and 4 Rule 30(b)(6)
deposition of U.S. PIRG, which is not a party to the underlying action in Wyoming, U.S. PIRG
Tequests that the subpoenas be quashed or limited because their enforcomont would infringc and

chill the exercise of rights protected by the First Amendment to the United States Constitution,

and bocause they would Impose undue burden and expense on U.S. PIRG.
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282 588 79S

As required by Local Rule 7.1(m). counsel for USPIRG conferred with counsel for the

State of Wyouminyg concerning this motion. The parties were unable 1o resolve or narrow their

disagrcement, and Wyoming will vppuse this motion.

The grounds for this motion are set forth in more detail in the sccompyanying

Moemorandum of P'oints and Authoritics (which also serves as U.S. PIRG’s upposition (o

Wyoming's Motion to Compol).

Of Counsel:

Molly Cochran

General Counsel

Tracey Bolotnick
Assistant General Counsel
U.S. PIRG

29 Temple Place

Boston MA 02116

(617) 747-4305

(617) 292-8057 (fax)

Dated: June 14, 2002

Respectfully submiltied,

P.@3/59

Scott L. Nclson

D.C. Bar No. 413548

Public Citizen Litigation Group
1600 20th Strcct, N.W.
Washington D.C. 20009-1001
(202) 58R-7724

(202) 588-7795 (fax)

Attorney for U.S. PIRG
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STATE OF WYOMING,
Plaintiff,
V.

UNITED STATES DEPARTMENT OF No. 1:02MS00252 (RMU)

)

)

)

)

)

)

)

AGRICULTURE, et al., )
)

Defendants. )

)

and WYOMING QUTDOOR COUNCIL, )
)

)

)

)

et al.,

Intervenors.

INTRODUCTION

This case presents important questions arising under the First Amendment to the United
States Constitution. The nhon-party subpoenas at issue, served on the United States Public
Interest Research Group, Inc. (*U.S. PIRG™), by the State of Wyoming in connection with
litigation pending in the District of Wyoming, seek access to documents and information at the
core of U.S, PIRG’s First Amendment-protected activities and communications. To make
matters worse, the information sought is unnecessary and irrelevant to the resolution of the

- undcrlying matter. The subpucnas thus do not survive even the garden-variety balancing of

relévance, need and burden requircd to Jjustify caforcement of any subpoena against a non-party,

let alone the hei ghtened showing necessary where First Amendment intcrests are at stakc.
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Accordingly, the Court should grant U.S. PIRG a proteclive order, quash the subpoenas. and
deny Wyoming’s Motion to Compel.
THE UNDERLYING ACTION

The underlying action, State of Wyoming v. United States Department of Agriculiure, et
al., No. 01CV-086B (D. Wyo.), is a lawsuit brought against the United Statcs Department of
Agriculture and other federal agencies and officers (the ““federal defendants”™) by the State of
Wyoming challenging four major sets of regulations and policies promulgated by the United
States Forest Service during the Clinton Administration (collectively referred to as the “Roadless
Tnitiative™). The regulations \mder attack by Wyoming would prevent the destruction of several
million acres of forest land by prohibiting the building of new roads,

U.S. PIRG is not a party to the underlying action. Its only connectioﬁ with the case is
that Wyoming has alleged that the federal defendants estahlished a de Jacto “advisory
committcc"’ within the definition of the Federal Advisdry Commiittee Act, 5 U.S.C. App. 2, §81
et seq. (“FACA"), comprising U.S. PIRG and several other nonprofit environmental advocacy
groups, and that this committee “advised” thc federal defendants about the Roadless Initiative.
Wyoming claims that the federal dofendants failed to follow FACA stundards and procedures in
creating and operating the alloged committee, and that the alleged FACA violations somehow
mtect the legality of the rules subsequently promulgated by the federal dofendants, |

Several environmental organizations (not including U.S. PIRG) intcrvened as defendants
in the underlying action in support of the federal defendants and the Roadless Initiativc. Doth
the federal defendants and the intervenars denied that a FACA-governed advisory committee
was established, and moved for judgment on the pleadings on Wyoming’s FACA claim. Their

motions pointed out that to be an “advisory committee” under FACA, a group must be

1

R
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“established or utilized” by one or more federal agencies. 5 11.S.CC. App. 2, § 3(2)(C). “[AIn
advisory panel is ‘established’ by an agency only if it is actually formed hy the agency,” Ryrd v.
U.S. Environmenial Protecrion Agency, 174 F.3d 239, 245 (D.C. Cir. 1999), and it is “utilized"
by an agency only if it is “so ‘closely tied" to an agency as to be amenable to ‘strict management
by agency officials.” Food Chemical News v. Young, 900 F.2d 328, 333 (D.C. Cir. 1990)
(quoting Public Citizen v. United States Department of Justice, 491 U.S, 440, 461, 457-58
(1989)). The federal defendants and intervenors argucd that the facts alleged in Wyoming's
complaint were facially inadcquate to statc a claim of federal establishment of or strict control
over an advisory committee,

The Wyoming district court agreed that the defendants and intcrvenors were “correct in
stating that the term ‘established’ under FACA indicates that the advisory group must be formed
or created hy the (Government, with the term ‘utilized’ meaning a group that is go closely tied to
an agency as to he amenable to strict management by government officials.” Wyoming v.
Depariment of Agriculture, 2002 WL 959405, at *6 (D. Wyo. May 9, 2002). The court also
stressed that “FACA is not intended 1o cover all groups that the President or Agency seeks
advice from.” Jd. Noaetholess, the Court held that Wyoming's allegations that the federal
defendants had “established” and “utilized” 4 commillee were sufficient to state a claim, and that
discovery could proceed on whether the federal defendants had ju fact created a FACA
committee. /d, at *7.

THE SUBPOENAS AT ISSUE HERF,

Wyoming respanded by issuing broad discovery requests to the federal defendants and

the intervenors and by noticing the depositions of numerous current and former federal officials.

But Wyoming did not stop there. In addition. it has issued a number of extremely broad

1
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subpoenas for documents and depositions to non-party environmental organizations.! The
subpoenas to U.S. PIRG range well beyond the narrow FACA issue on which the Wyoming
court in the underlying action has said it would permit discovery. Indeed, the subpoenas appear
to be part of a nationwide initiative to delve into the most confidential and sensitive of First
Amendment-protected information about communications within and among the pation’s
environmental advocacy organizations. Thus, the subpoenas to U.S. PIRG seek the following
broad categories of documents:

1. .. all daytimers, calendars, and/or diaries for the period of time between
January 1999 and January 2001 that relate in any way to scheduling of the
wilness ' activities undertaken on behalf of U.S. PIRG;

2. - any and all documents that relate to the [Roadless Initiative].

3. - any and all documents that relate to the Roadless Initiative ... that were
received from or provided to any member, employee or agent of [the federal
defendants], the [President’s) Council on Environmental Quality, the Heritage
Forests Campaign, the Wildemess Society, the Natural Resources Defense
Council, the United States Public Interest Research Group, Earthjustice Legal
Defense Fund, Audubon Society, Sierra Club, the Coalition on the Environment
and Jewish Life, the Wyoming Outdoor Council, Biodiversity Associates, Pacific
Rivers Council, Defenders of Wildlife, and/or any conservation or environmental
group not identified above.

4, ... any and all documents of any kind ... rhat relate to any meetings or
conversations held with any member, employee or agent of any of the groups
identified in request No. 3 above with regard to the Roadless Initiative.

S. - any and all documents of any kind ... that relate in any way to any of the
groups identified in request No. 3 above regarding the Roadless Initiative.

' In addition to U.S. PIRG, Wyoming issued subpoenas from this Court to the
Earthjustice Legal Defense Fund and the Heritage Forests Campaign. Wyoming also issued a
subpoena from the Southem District of New York to the Coalition on the Environment and
Jewish Life, and one from the District of Oregon to Mr. Ken A. Rait, an individual formerly

. associated with the Heritage Forests Campaign.
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(Emphasis added.) In addition, the subpoenas seek to compel U.S. PIRG to provide testimony at
a Rule 30(b)(6) deposition regarding:
1. {a)ll contacts, conversations, meetings, or information exchanged ... [with
any] representatives, employees or members of [any of the groups identified in
document request No. 3 above] related to any aspect of the [Roadless Initiative].

2. [a]ll activities undertaken by [U.S. PIRGJ with regard to any aspect of the
Roadless Initiative,

3. [U.S. PIRG’s] knowledge or information regarding any aspect of the
Roadless Initiative,

(Emphasis added.)

U.S. PIRG served Wyoming with a timely written objection to the document subpoenas,
which elicited Wyoming’s Motion to Compel.? U.S. PIRG now cross-moves for a protective
order and an order quashing the document subpoenas and the Rule 30(b)(6) deposition notice and
subpoena.

ARGUMENT

The subpoenas served on U.S, PIRG are inappropriate because (1) enforcing them would
infringe U.S. PIRG’s First Amendment rights, and (2) all the evidence necessary to prove or
disprove Wyoming’s FACA claim—under which it must show the existence of a committee
either established directly by the government or subject to strict management by federal

- officials—can be obtained from the federal defendants. It is improper and an abuse of discovery

for Wyoming to conduct a burdensome and invasive fishing expedition in non-party waters that

2 Wyoming’s Motion to Compel states that Wyoming offered to “narrow” the subpoenas
to exclude materials that are already publicly available. Even as so “narrowed” the subpoenas
still seck all U.S. PIRG’s internal materials and all of its communications with other groups
regarding advocacy efforts related to the Roadless Initiative, Thus, the subpoenas still broadly
seck materials going to the heart of U.S, PIRG’s First Amendment-protected interests.
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Can urn up nothing bu( unnecessary, cumulative and duplicative information and can only serve
to penalize and chill the exercise of fundamental First Amendment rights.

I.
THE SUBPOENAS INFRINGE U.S. PIRG’S FIRST AMENDMENT RIGHTS,

A, The Material Sought by the Subpoenas Includes Information Protected by
the First Amendment,

The information sought by Wyoming’s subpoenas goes to the heart of U.S. PIRG’s
participation in First Amendment-protected activities—namely, its association with other groups
to develop positions on controversial issues and to plan and carry out advocacy of those
positions. Asan advacacy group, U.S. PIRG must have the ability to keep its deliberations on
sensitive and controversial political issues private. Requiring U.S. PIRG to divulge the details of
its intcrnal strategic planning would likely reéult in self-censorship and a hesitancy to raise
important issucs rather than have its private thoughts and ideas turned over to the courts, political
opponcats or the public. Compelling U.S. PIRG to reveal communications with other advocacy
groups in furtherance of ¢fforts to influence the formulation of goverunent policy would have a
substantial chilling effect on its willingncss and ability to exercise its right to petition the
government for redress of grievances. Moreover, U.S. PIRG’s associational rights would be
compromised as other advocacy groups would be reluctant to associate with it after losing
confidence in its ability 1o keep the details of its meetings and interactions Private, and U.S.
PIRG’s communications with such groups would he inhibited by concerns about public exposure
of private mattcrs,

That the interests in unfettered frocdom to associate with uthers and to petition the
government for the adoption of favored policics lic at the corc of the First Amendment has been

recognized for many decades. See, e.g., NAACP v. Alabama, 357 U.S. 449 (1958); FEC v.

101
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Machinists Non-Partisan Political League, 655 F.2d 380 (D.C. Cir. 1981); International Action
Center v. United States, 2002 WL 753908 (D.D.C. April 15, 2002). In NAACP v. Alabama, the
Supreme Court, in refusing to permit the State of Alabama to compel the NAACP to provide
information concerning its associational activities, stated:

Effective advocacy of both public and private points of view, particularly

controversial ones, is undeniably enhanced by group association, as this Court has

more than once recognized . . . It is beyond debate that freedom to engage in

association for the advancement of beliefs and ideas is an inseparable aspect of ...
freedom of speech.

LI

This Court has recognized the vital relationship between freedom to associate and
privacy in one’s associations.

357 U.S. at 460-62. These concerns have led courts to provide the strongest First Amendment
protection to the right of groups with common interests to associate together for the purpose of
petitioning all branches of the government. See, e.g., NAACP v. Claiborne Hardware Co., 458
U.S. 886 (1982); Healy v. Jdmes, 408 U.S. 169 (1972); California Motor Transport v. T rucking
Unlimited, 404 U.S. 508, 510-11 (1972); Gibson v. Florida Legislative Investigation Committee,
372 U.8S. 539 (1963); Sweezy v. State of New Hampshire, 354 U.S. 234 ( 1957); Boordu v.
Subversive Activities Control Board, 421 F.2d 1142 (D.C. Cir. 1969).

B. When Material Implicating Associational Rights Is Sought in Discovery, This
Court Applies a Strict First Amendment Balancing Test,

As NAACP v. Alabama shows, the courts have long recognized that one way in which
First Amendment freedoms may be burdened is through government-enforced disclosure of
private associational and political activities. Civil discovery, like other forms of forced
disclosure, has the potential to chill First Amendment-protected activities by compelling
burdensome and unwanted disclosures. Thus, when First Amendment concemns such as the ones

here are at stake in a discovery dispute, a court must weigh the possibility of infringement
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against the need for disclosure. See Black Panther Party v. Smith, 661 F.2d 1243, 1264-70 (D.C.
Cir. 1981).° In Black Panther Party, the D.C. Circuit stated:

In our view, a balancing inquiry should be conducted to determine whether a
claim of privilege should be upheld. Before granting a motion to compel
discovery and forcing a plaintiff to choose between disclosure and sanctions, the
plaintiff’s First Amendment claim should be measured against the defendant’s
need for the information sought. If the former outweighs the latter, then the claim
of privilege should be upheld. In this way the interests of both parties can be
protected.

661 F.2d at 1266.

Because this balancing test deals with potential abridgement of an important
constitutional right, the interests weighing in on the side of disclosure must be exceptionally
strong. Indeed, the Supreme Court has stated that where the material sought in discovery would
abridge a party’s freedom of association, discovery would be appropriate only if the state could
demonstrate a compelling interest in disclosure. NAACP v. Alabama, supra, 357 U.S. at 463.
Likewise, in Buckley v. Valeo, 424 U.S. 1, 64 (1976), the Supreme Court stated:

We have long recognized that significant encroachments on First Amendment

rights of the sort that compelled disclosure imposes cannot be justified by a mere

showing of some legitimate governmental interest. Since NAACP v. Alabama we

have required that the subordinating interests of the State must survive exacting

scrutiny. We have also insisted that there be a “relevant correlation” or

“substantial relation” between the governmental interests and the information

required to be disclosed.

The need for strict scrutiny to justify compelled disclosure of First Amendment-protected

information carries with it the requirement that the Court conduct its balancing with a thumb on

3 Although as Wyoming points out in its Motion to Compel, the Black Panther Party
decision was later vacated as moot, Smith v. Black Panther Party, 458 U.S. 1118 (1982), this
Court reaffirmed its precedential value in Infernational Action Center v. United States, 2002 WL
753908 (D.D.C. 2002), by stating that “there is no suggestion in later case law in this Circuit that
its reasoning or analysis has been rejected or abandoned by our Court of Appeals” and noting
that it has been cited repeatedly since. Jd. at n.6.

-8-
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the scales against enforcement of discovery requests that impinge on First Amendment interests,
As the D.C. Circuit put it in FEC v. Machinists, “before a [government] body can compel
disclosure of information which would trespass upon first amendment freedoms, a ‘subordinating
interest of the State’ must be proffered, and it must be ‘compelling.” 655 F.2d at 389 (citations
omitted). See also Black Panther Party, 661 F.2d at 1267 (determiningA “whether discovery
should be ordered requires a detailed and painstaking analysis”).

A party seeking protection from disclosure need not show conclusively that its rights
would be impaired before this balancing test is employed. It must simply allege, as U.S. PIRG
does herein, that such a result is probable. Black Panther Party, 661 F.2d at 1267-68 (“the
litigant seeking protection need not prove to a certainty that its First Amendment rights will be
chilled by disclosure. It need only show that there is some probability that disclosure will lead to
reprisal or harassment”). Accord Snedigar v. Hoddersen, 786 P.2d 781, 783 (Wash. 1990)
(holding that simple allegations of harm to First Amendment rights are enough to trigger a
court’s obligation to employ the balancing test).

C. A Protective Order Should Issue Absent a Compelling Showing of Need.

In applying the balancing test, a court must carefully measure the need for the disclosure.
“Mere speculation that information might be useful will not suffice; litigants seeking to compel
discovery [that traverses First Amendment rights] must describe the information they hope to
obtain and its importance to their case with a reasonable degrec of specificity.” Black Panther
Party, 661 F.2d at 1268. Furthermore, Wyoming mﬁst show (1) that the information sought ig
not just relevant to a claim but crucial to it, and (2) that the information is not available from any
other source. Id. (“The interest in disclosure will be relatively weak unless the information ¢ goes

to the heart of the matter,” that is, unless it is crucial to the party’s case ... [and] courts must
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Parties seeking discovery had “f led to show that the information they [sought went] to ‘the

heart of the mattey’ and that they ha[d] pursued alternative sources,» zd

10
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D. Wyoming Cannot Show a Need for the Material Sought.

Here, Wyoming cannot establish a compelling need for the information it seeks because
that information, far from being “crucial” to its claim and unavailable from other sources, cannot
meaningfully advance resolution of the FACA issue in the underlying case and would add
nothing to the information that is necessarily available from the federal defendants, Indeed,
information concerning U.S. PIRG’s associational and political activities has virtually no bearing
on the central FACA issue: whether the federal government created an advisory committee.

As defined in FACA, an “advisory committee” is a group that is “established or utilized
by one or more agencies, in the interest of obtaining advice or recommendations for the President
or one or more agencies or officers of the Federal Government.” 5 U.S.C. App. 2, § 3(2)(B)-(C).
Wyoming alleges that the federal defendants “established an ‘advisory committee’ representing
... national environmental organizations” including U.S. PIRG. Complaint at 50. Whether such
a committee was in fact established depends entirely on actions of the federal government.
FACA is not aimed at constraining the manner in which private citizens and organizations
exercise their First Amendment rights to join together and advocate policies they favor. See
Public Citizen v. Department of Justice, 491 U.S. at 453 (“It was unmistakably not Congress’
intention to intrude on a political party’s freedom to conduct its affairs as jt chooses.”). Rather,
as its language indicates, it applies only to committees that are “established or utilized” by
federal agencies or the President to obtain advice or recommendations. To avoid both separation
of powers and First Amendment issues that might be posed by a broad construction of FACA
that would limit the manner in which outside groups could organize themselves and
communicate their views to executive branch decision-makers, the courts have imposed clear

- limits on its scope, emphasizing that FACA was not “intended to cover every formal and
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informal consultation between the President or an Executive agency and a group rendering
advice.” Id,

Rather, an entity is a FACA committee only if it is actually established by the
government—that is, if it is formed by and for an agency itself, see Byrd v. EPA, 174 F.3d at
246-47; California Forestry Assn. v. U.S, Forest Service, 102 F.3d 609, 611 (D.C. Cir. 1996);
Aluminum Company of America v. NMFS, 92 F.3d 902, 905-06 (9th Cir. 1996)—or ifa
government agency “utilizes” the committee by exercising “strict management” and “control”
over its activities, see Washington Legal Foundation v. U.S. Sentencing Commission, 17 F.3d
1446, 1450-51 (D.C. Cir. 1994); Food Chemical News v. Young, 900 F.2d at 332-33. Absent
actual establishment or management of a committee by the government, an agency’s mere use of
or reliance on the work of an outside group does not make the group an advisory committee, See
Public Citizen, 491 U.S. at 452; Sofamor Danek Group, Inc. v. Gaus, 61 F.3d 929, 933 (D.C. Cir.
1995).

Accordingly, that U.S. PIRG and others may have come together to develop views on the
Roadless Initiative and offer them to the federal government in the hope that they would be
adopted as government policy does not in itself invoke FACA. Nothing that U.S. PIRG and
other like-minded nonprofit organizations did among themselves could constitute them as an
advisory committee. Nor could the government’s adoption of policies similar to those advocated
by U.S. PIRG render U.S. PIRG part of an advisory committee. Only if the government itself
acted to form a committee for the purpose of advising it, or if it strictly managed the activities of
a committee for that purpose, could a FACA committee have been created. Hence, if there were
evidence that such a committee had been established, it would necessarily be in the hands of the
federal defendants.

1A
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Therefore, as Wyoming freely admits in its Motion to Compel, information about U.S.
PIRG’s wholly intemal activities is entirely irrelevant to its FACA claim. Mem. in Support of
Motien to Compel at 14 (stating that “internal associational relationships ... are not implicated
here™) (emphasis in original). Similarly, the information sought about U.S. PIRG’s interactions
with other private non-govemnmental groups will not be probative of whether the federal
defendants formed or managed an alleged committee and will thus be irrelevant to Wyoming’s
FACA claim. The information sought from U.S. PIRG about its interactions with the federal
defendants is, at best, minimally relevant to the claim and is certainly not crucial to it. If such
information is relevant at all, Wyoming has made no showing that it is not availsble from other
sources. In fact, such information is necessarily available from the federal defendants, also
targets of Wyoming’s discovery. Wyoming cannot, therefore, make the requisite showing of
need for the information to counterbalance the potential harm to U.S, PIRG’s First Amendment
rights from compliance with the subpoenas,

In addition, because the subpoenas cast such a wide net, if U.S. PIRG were forced to
comply it could potentially be compelled to answer questions having no relevance whatsoever to
the very narrow question of whether the federal government formed a FACA committee. It
could be forced to reveal private information about its internal operations, how it makes political
decisions, how it deals with other organizations, how it formulates strategy and a host of other
confidential matters. Questions about irrelevant matters such as these also implicate First
Amendment concemns. See Ealy v, Littlejohn, 569 F.2d 219, 228 (5th Cir. 1978) (questions that
broadly probe whom a group associates with, its meetings and matters discussed at such

meetings, etc., abridge associational and free speech rights if irrelevant to the action); Britt v.

-12.
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Superior Court, 574 P.2d 766, 774 (Cal. 1978) (overturning an order compelling discovery about
an organizations’ meetings).

As noted by the Brit court, “in some respects, the threat to First Amendment rights may
be more severe in a discovery context, since the party directing the inquiry is a litigation
adversary who may well attempt to harass his opponent and gain strategic advantage by probing
deeply into areas which an individual may prefer to keep confidential.” 574 P.2d at 774. The
First Amendment concerns in this case are particularly sensitive as Wyoming is not onlyina
contentious posture as a litigant but is a govemment, precisely the type of entity against which
the First Amendment was drafted to protect.

E. Wyoming’s Claim that the Discovery It Seeks Does Not Implicate the First
Amendment Is Unfounded.

Wyoming contends that First Amendment protection against discovery extends only to
“membership lists” and does not encompass the substance of a group’s exercise of its
associational freedoms and right to petition the government. While it is true that many of the
cases raising First Amendment concerns have involved membership lists, it is by no means true
that the protection ends there. Indeed, such a limitation would defy logic, for First Amendment
protection attaches not only to who may associate together, but also to the substance of what
persons and groups may advocate once they come together for that purpose. See, e.g., Sweezy v.
New Hampshire, 354 U.S. at 250 (“Merely to summon a witness and compel bim, against his
will, to disclose the nature of his past expressions and associations is a measure of governmental
interference in these matters.”) (emphasis added).

This Court’s decisions therefore recognize a much broader scope of First Amendment
protection than Wyoming is willing to acknowledge. In the very recent International Action

Center case, for example, this Court extended protection not only against discovery aimed at

~14.
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names of members of groups, but also against discovery of the details of the political activities of
the plamtifts. Similarly, in ETS7 Pipeline Project v. Arkansas Power & Light Co., 674 F. Supp.
1489 (D.D.C. 1987) (Richey, J.), the court granted a motion to quash and for a protective order
ugainst subpoenas that sought 10 compel production of documents and a deposition concerning
the target nonprofit organization®s contacts with other groups regarding policies on coal slurry
pipclines and its involvement in legislaﬁvc, Judicial, or administrative proceedings conceming
thosc issucs. The court granted the order even though it acknuwledged that the information
gought might be “crucial” to the claims in the underlying lawsuit, because the party sccking
discovery had not shown that altemative sources of relevant information were unavailable. And
in Australia/Eastern U.S.A. Shipping Conf. v. United States, 537 F. Supp. 807 (D.D.C. 1982)
(Joyce Hens Green, 1.), the court quashed a subpoena seeking information about the target
organization’s efforts to influence legislation and administrative agencies on the ground that
enforcement would have a chilling effect on First Amendment activities. Clearly, then, this
Court has not subscribed to Wyoming’s narrow view of First Amendment protection.

Citing a Sierra Club press release stating that the activities of an advisory committee must
be subject to public scrutiny and that the members of an advisory committee have no reasonable
expectation that their committee activities will be private, Wyoming further argues that U.S.
PIRG had no reasonable expectation of privacy in its associational and political activities. U.S.
PIRG fully agrees that the activities of a FACA committee must be, as the law requires, open to
the public. But Wyoming’s argwncent assumes what has not been established—that there was a
FACA committce hero in the first place. If thers wero 4 commiltee, Wyoming should be able 1o

_ prove it using information obtainable from its party opponeat, the fcderal government. But if

Wyoming cannot do that, it has no basis for asserting that it ie free to rummage through U.S.

AL
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PIRG’s files simply because, as an alleged member of the supposed committee, U.S, PIRG lacks
privacy expectations in its First Amendment activities. Accepting Wyoming’s argument would
produce the anomalous result that merely by alleging the existence of a FACA committee, a
party could obtain the full access to records that the law would require only if the committee
actually existed.
IL.
THE SUBPOENAS BURDEN NON-PARTY U.S. PIRG WITH REQUESTS FOR
INFORMATION THAT IS IRRELEVANT, CUMULATIVE, DUPLICATIVE AND
OBTAINABLE FROM THE FEDERAL DEFENDANTS.

Even aside from First Amendment considerations, Wyoming’s broad discovery requests
of a non-party fail to satisfy the requirements for discovery under the federal rules. Federal Rule
of Civil Procedure 26(b)(2) provides that discovery should be limited by a court if it determines
that

(1) the discovery sought is unreasonably cumulative or duplicative, or is

obtainable from some other source that is more convenient, less burdensome, or

less expensive; (ii) the party seeking discovery has had ample opportunity by

discovery in the action to obtain the information sought; or (iii) the burden or

expense of the proposed discovery outweighs its likely benefit, taking into

account . . . the importance of the proposed discovery in resolving the issues.

In making this determination, a court should take into consideration the non-party status of the
person or entity from whom discovery is sought. E.g., Katz v, Batavia Marine & Sporting
Supplies, Inc., 984 F.2d 422, 424 (Fed. Cir. 1993) (“Although Rule 26(b) applies equally to
discovery of nonparties, the fact of nonparty status may be considered by the court in weighing
the burdens imposed in the circumstances.”) (citing American Standafd Inc. v. Pfizer Inc., 828
F.2d 734, 738 (Fed. Cir. 1987) (affirming district court’s vestriction of discovery where non-
party status “weigh[ed] against disclosure”)); Solarex Corp. v. Arco Solar, Inc., 121 FR.D. 163,

179 (E.D.N.Y. 1988), aff"d, 870 F.2d 642 (Fed. Cir. 1989) (non-party status is a significant factor
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in determining whether discovery is unduly burdensome); Echostar Communications Corp. v.
News Corp., 180 F.R.D. 391, 394 (D. Colo. 1998) (“the status of a person or entity as a non-party
is a factor which weighs against disclosure”); Richards of Rockford, Inc. v. Pacific Gas &
Electric Co., 71 F.R.D. 388, 390 (N.D. Cal. 1976) (deponent’s non-party status considered in
denying motion to compel testimony).

In particular, a court should not allow discovery from a non-party where the same
information is sought and available from parties to the action, and, if produced by the parties,
would make the non-party’s contribution unnccessary. Harris v. Wells, 1990 WL 150445, *4-*5
(D. Conn. 1990) (granting protective orders where requests served on non-parties sought the
same information as requests served on parties).

Here, the only potentially relevant information sought from U.S. PIRG is also being
sought and is available from the federal defendants. U.S. PIRG should not have to bear the
burden and expense of discovery, therefore, unless it is determined that the information sought
cannot be produced by the federal defendants. Because the federal defendants can produce the
information sought, U.S. PIRG’s testimony would be cumulative, duplicative and entirely
unnecessary.

As explained above, Wyoming’s FACA claim depends entirely on federal government
action establishing a committee or subjecting it to strict management and control. The veracity
of this claim can and should be substantiated by information in the possession of the federal
defendants. As support for its allegation that a FACA committee was established, Wyoming
alleges only that: the federal defendants held meetings with the groups Wyoming claims
comprised the committee; the federal defendants received memoranda and research data

prepared by these groups; the federal defendants were provided with advice and

17
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recommendations by these groups; and the federal defendants’ reliance on these groups “for the
purpose of obtaining advice or recommendations is a de facto advisory committee.” Complaint
at 50-51. Even if these allegations were sufficient to establish the existence of a FACA
committee, each of them could be proved or disproved solely by reference to information in the
custody of the federal defendants.

If the federal government’s information fails to support the existence of an advisory
committee, Wyoming will be unable to maintain its FACA claim, and no fishing expedition in
the files and testimony of other groups will remedy the deficiency.® £, on the other hand,
discovery from the federal government does yield enough information to make the requisite
showing, any evidence produced by the intervenors or non-parties will be superfluous in that it
will only be additiongl proof of matters already seftled. In either case, discovery from U.S. PIRG
would be unnecessary and a waste of time.

There is, moreover, no reason to believe that Wyoming will not be afforded the full scope

- of discovery from the federal govemment that is necessary to determine whether its claim is
sustainable. Wyoming is seeking deposition testimony and documentation from the Department
of Agriculture, the United States Forest Service, and the President’s Council on Environmental
Quality. Its task is somewhat simplified in that nearly all of the information sought will be in the
public record. Indeed, Wyoming’s claim will undoubtedly rise or fall based on the documentary
record produced by the federal defendants. Nonetheless, Wyoming has also noticed
approximately 17 depositions to address the FACA issue. The testimony and materials collected

at each of these depositions will undoubtedly be cumulative and duplicative of that produced al

4 Wyoming would need to resort to other groups only in the event the federal agencies
had been engaged in document destruction,; there is no allegation that such occurred here,

- 192_
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the others. With so many discovery requests issued on the same point, it is extremely unlikely
that Wyoming would discover something new, relevant or useful from U.S. PIRG. Moreover,
even if Wyoming could somehow prove actions on the part of the federal government by looking
at information held by non-governmental groups, there is no imaginable reason for it to seek
information about U.S, PIRG's internal activities or its meetings and exchanges with other non-
governmental groups.® Such information is not even arguably relevant. As a non-party to the
proceeding, U.S. PIRG should not be subjected to the burdens and impositions involved with
production of cumulative evidence certain to be of marginal relevance and limited utility at best.
CONCLUSION
The burden on U.S. PIRG in complying with the subpoenas, including time, expense and

a chilling of its First Amendment rights, outwei ghs Wyoming’s dubious need for evidence.
Because U.S. PIRG is entitled to enhanced protection from discovery both as a non-party to this
proceeding and as an advocacy group whose First Amendment rights would be infringed,
Wyoming would have to present an exceptionally strong need for its testimony to Jjustify
compelling discovery. No such need exists here. The evidence sought is neither relevant nor
unique. It is likely to be immaterial, duplicative and cumulative. The legal point Wyoming
seeks to support will be addressed efficiently and thoroughly by discovery from the federal

- defendants. On the other side of the scale, compliance with the subpoenas would impair U.S.
PIRG’s constitutional rights to associate with other political groups and to petition the

government. U.8. PIRG would also face the possibility of having to reveal private and

* If this Court declines to quash the subpoenas altogether, U.S, PIRG respectfully
requests that it issue a protective order strictly limiting the subject matter of the subpoenas and
the 30(b)(6) deposition to foreclose any inquiries about U.S. PIRG’s internal meetings, strategies
or procedures or its meetings and interactions with other political groups.

1N
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confidential information about its internal workings, to say nothing of the time and expense of

participating in a deposition. For all of the foregoing reasons, both the First Amendment

balancing test and Rule 26(b)(2) favor limiting discovery, and the Court should deny Wyoming’s

Motion to Compel and grant U.S. PIRG’s Cross-Motion for a Protective Order and to Quash the

Subpoenas.

Of Counsel:

Molly Cochran
General Counsel
Tracey Bolotnick
Assistant General Counsel
US. PIRG
29 Temple Place
Boston MA 02116
"~ (617) 747-4305
(617) 292-8057 (fax)

Dated: June 14, 2002

an

Respectfully submitted,

Scott L. Nelson

D.C. Bar No. 413548

Public Citizen Litigation Group
1600 20th Street, N.W.
Washington D.C. 20009-1001
(202) 588-7724

(202) 588-7795 (fax)

Attorney for U.S. PIRG
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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA
)
STATE OF WYOMING, )
)
Plaintiff; )
)
v. )
)
UNITED STATES DEPARTMENT OF ) No. 1:02MS00252 (RMU)
AGRICULTURE, et al., )
)
Defendants, )
)
and WYOMING OUTDOOR COUNCILL, )
etal., )
)
Intervenors. )
)

. ORDER

Upon consideration of the Cross-Motion of United States Public Interest Research Group,
Inc., for a Protective Order and to Quash Subpoenas, the opposition thereto, and the entire record
herein, it is hereby ORDERED, that the motion is GRANTED; and it is further

ORDERED, that the subpoenas served on U.S. PIRG by the State of Wyoming in
connection with State of Wyoming v. Department of Agriculture, et al., No. 01CV-086B (D.
WYo.) are quashed; and it is further

ORDERED, that U.S. PIRG shall not be required to produce the documents requested in
the attachments to the subpoenas nor to appear for the Rule 30(b)(6) deposition noticed by the

State of Wyoming,

UNITED STATES DISTRICT JUDGE
Dated:
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Serve:

Harriet Hageman

Hageman & Brighton
1822 Warren Avenue
Cheyenne, WY 82001

Michael L. Martinez

Crowell & Moring, L.L.P.

1001 Pennsylvania Avenue, N.W.,
Washington, D.C. 20004

Thomas J. Davidson
Deputy Attorney General
State of Wyoming
Attorney General’s Office
123 Capitol Building
Cheyenne, WY 82002

Scott L. Nelson

Public Citizen Litigation Group
1600 20th Street, N.W.
Washington, D.C. 20009

Eric L. Lewis

Elizabeth T. Sheldon

BAACH ROBINSON & LEWIS
One Thomas Circle N.W., Suite 200
Washington, D.C. 20005

James S. Angell

Earthjustice Legal Defense Fund
1631 Glenarm Place, Suite 300
Denver, CO 80202

Andrea L. Berlowe

United States Department of Justice
Envirvnmeni & Natural Resources Division
General Litigation Section

601 D Stroct

Washington, D.C. 20044
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA
)
STATE OF WYOMING, )
)
Plaintiff; )
)
v. )
)
UNITED STATES DEPARTMENT OF ) No. 1:02MS00252 (RMU)
AGRICULTURE, et al., )
)
Defendants, )
)
and WYOMING OUTDOOR COUNCIL, )
etal., )
)
Intervenors. )
)

REPLY MEMORANDUM IN SUPPORT OF U.S. PIRG’S CROSS-MOTION FOR A
PROTECTIVE ORDER AND TO QUASH SUBPOENAS

In its opposition to U.S. PIRG’s cross-motion for a protective order and to quash
Wyoming’s subpoenas, Wyoming does not deny that the subpoenas broadly seek intrusive
information concerning the details of U.S. PIRG's exercise of First Amendment-protected rights
o associate with others and to petition the government. Nor does Wyoming take issue with our
showing that the FACA claim it uses to justify its discovery requests is supportable only if
Wyoming can show that the federal government either itself formed an advisory committes or
exercised strict management and control over jts activities, Wyoming also does not bother
attempting to refute our argument that all the evidence it would need to sustain such a claim —
assuming that it could be sustained — would necessarily be obtainable from the federal
government. And Wyoming simply ignores the case law cited in our opening memorandum

establishing that even leaving First Amendment concems to one side, non-parties should not be

awe DU ¢ (ID F.Zbr/oy
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troubled with burdensome requests for information that, even if relevant, can be obtained
elsewhere.

Instead of taking issue with these critical points, Wyoming offers three principal reasons
why, in its view, U.S. PIRG’s objections to its subpoenas are unfounded. First, citing a single
district court case from the Central District of California (and ignoring applicable decisions of
this Court), Wyoming claims that the protection of the First Amendment is strictly limited to
membership information. Second, using an inapposite analogy to the attorney-client privilege,
Wyoming asserts that any protection against discovery of U.S. PIRG’s associational and
petitioning activities was “waived” when U.S. PIRG communicated about those activities with
“third parties” (i.e., the other groups with whom U.S. PIRG associated). And third, Wyoming
contends that U.S. PIRG’s argument that the information Wyoming seeks is irrelevant and/or
obtainable elsewhere is merely an attack on the Wyoming district court’s decision that Wyoming
has stated a FACA claim — even though our argument is in fact expressly premised on the
Wyoming court’s own description of what Wyoming would have to prove to sustain such a
claim. None of Wyoming’s arguments can withstand scrutiny.

ARGUMENT

L
THE FIRST AMENDMENT PROTECTS MORE THAN MEMBERSHIP LISTS.

Wyoming’s principal argument is that the First Amendment protection against discovery

- that burdens the rights to associate and petition the government is strictly limited to membership
hists. Wyoming points out that some of the cases on which U.S. PIRG relied in its opening

papers, such as NAACP v. Alabama, 357 U.S. 449 (1958), and Black Panther Party v. Smith, 661

F.2d 1243 (D.C. Cir. 1981), vacated as moot, 458 U.S. 1118 (1982), concemed membership
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information, which is certainly true as far as it gocs. But nothing in those decisions limits First
Amendment protection to such information.

For that leap, Wyoming relies solely on a decision of the U.S. District Court for the
Central District of California, Wilkinson v. FBI 111 FR.D. 432 (C.D. Cal. 1986). Inits
abbreviated discussion of the First Amendment,' the court in Wilkinson did say that the First
Amendment’s protection extended only to membership and contributor lists. /d, at 437. The
court’s analysis on this point, however, was limited to the observation that in “no case cited” to
the court had First Amendment protection been extended beyond such lists. Id,

Here, by contrast, U.S. PIRG Aas cited precedents, including three decisions of this
Court, that grant First Amendment protection to the types of associational and petitioning
activities at issue here, Most recently, in International Action Center v. United States, 207
FR.D. 1, 3 (D.D.C. 2002), Judge Kessler held that First Amendment protection extended not
only to membership information, but also to information about “political activities of plaintiffs
and of those persons with whom they have been affiliated.” Ironically, although Wyoming
quotes this exact language, it fails to recognize that it is completely at odds with the Wilkinson
holding on which Wyoming relies and that information about “political activities” is precisely
what Wyoming seeks. Similarly, in both ETS/ Pipeline Project v. Arkansas Power & Light Co.,
674 F. Supp. 1489 (D.D.C. 1987), and Australia/Eastern U.S.A. Shipping Conf. v. United States,
337 F. Supp. 807 (D.D.C. 1982), this Court gave First Amendment protection not Jjust to
membership lists, but also to associational and petitioning activities similar to those at issue here.

Wyoming cannot distinguish these decisions, so it simply declines to address them. Nor does

! Most of the opinion concerned claims of an “archival privilege™ and a “researcher’s
privilege,” neither of which is at issue here, See id. at 437-44,
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Wyoming mention Ealy v. Litrlejohn, 569 F.2d 219, 228 (5th Cir. 1978), or Britt v. Superior
Court, 574 P.2d 766, 774 (Cal. 1978), which held that First Amendment protection applied to
information about the substance of an organization’s political meetings. Wyoming'’s solitary
reliance on Wilkinson places it out of step with decisions of this Court and others that have
recognized that the First Amendment is about more than Jjust membership lists.

Also missing from Wyomfng’s papers (and from the Wilkinson opinion on which they so
heavily rely), is any explanation of why the First Amendment’s protection should be restricted to
membership lists and not to other sensitive information whose revelation (especially to powerful
political ad-versaries and government bodies such as the State of Wyoming) could chill protected
activities. As the Supreme Court stated in Sweezy v. State of New Hampshire, 354 U.S. 234
(1957) — another case not mentioned by Wyoming — requests that would require revelation of
the substance of a person’s political and associational activities raise the same First Amendment
concems as requests for membership lists: “Merely to summon a witness and compel him,
against his will, to disclose the nature of his past expressions and associations is a measure of
governmental interference in these matters.” Jd. at 250 (emphasis added). The Supreme Court
only this week again emphasized that the First Amendment rights at issue here are “the most
precious of the liberties safeguarded by the Bill of Rights.” BE&K Constr. Co. v. NLRB, No, 01-

- 518, slip op. at 6 (U.S. June 24, 2002) (citation omitted). Wyoming nowhere explains why such

precious liberties should receive only the minimal protection it advocates,

IL '
WYOMING’S WAIVER ARGUMENT IS FUNDAMENTALLY FLAWED.
Wyoming further argues that, because the attomey-client privilege is waived when
confidential attorney-client communications are disclosed to third parties, the First Amendment

protection U.S. PIRG claims is similarly “waived” to the extent that U.S. PIRG seeks it for
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communications and activities engaged in with other organizations. Wyoming cites no
authorities applying this principle to a First Amendment claim, and the analogy it draws to the
attorney-client privilege is completely illogical.

Because the attorney-client privilege is designed to protect confidential communications
between attomney and client, it makes perfect sense to hold that the protection is waived when the
client’s own actions have breached that confidentiality and exposed the communications to
others. The First Amendment protection sought here, however, is intended to shield the rights of
individuals and organizations to associate (and necessarily to communicate) with others to
advance their political goals. Holding that that protection is waived when U.S. PIRG in fact does
associate with other groups would be the height of illogic: it would mean that U.S. PIRG had
waived the First Amendment’s protections by engaging in the very activities the First
Amendment is intended to protect. Wyoming supplies neither reason nor authority for the

- creation of such a self-defeating doctrine of waiver.
IIIL.
THE WYOMING COURT’S DECISION THAT THE COMPLAINT STATED A FACA
CLAIM DOES NOT JUSTIFY THE DISCOVERY SOUGHT HERE.

Although Wyoming incorrectly contends that First Amendment interests are not
implicated here, it does not contest that if it is wrong in this regard it should be allowed the
discovery it seeks only if the information sought is both “crucial” to its claim and not likely to be
obtainable elsewhere. International Action Center, 207 F.R.D. at 4. Nor does Wyoming contest
that even where First Amendment concerns are absent, a non-party should not be burdened with
discovery where the information sought can be obtained from a party or where its relevance is
marginal. Fed. R. Civ. P. 26(b)(2) & 45(c)(1); see also cases cited at pp. 16-17 of U.S. PIRG’s

opening memorandum. Wyoming’s fundamental problem is that it cannot meet either standard
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because its FACA claim is entirely dependent on evidence showing that the federal government
itself either created or exercised control over the activities of an advisory committee —
information necessarily obtainable (if it existed) from the federal defendants.

Wyoming secks to brush this point aside by contending that U.S. PIRG’s arguments are
nothing more than collateral attacks on the Wyoming district court’s ruling that Wyoming has
stated a FACA claim and may engage in discovery in an effort to support it. But even accepting
the Wyoming court’s decision as a given, the discovery Wyoming seeks cannot be justified. In
holding that Wyoming had stated a claim, the Wyoming district court acknowledged that under
the body of case law interpreting FACA, including both the Supreme Court’s opinion in Public
Citizen v. United States Department of Justice, 491 U.S. 440 ( 1989), and a long line of decisions
of the D.C. Circuit, Wyoming’s claim would require it to prove either that an advisory committee
had been “formed or created by the Government,” or that it was “so closely tied to an agency as
to be amenable to strict management by government officials.” Wyoming v. Department of
Agriculture, 2002 WL 959405, at *6 (D. Wyo. May 9, 2002). The court indicated that it would
allow discovery as to whether such a committee had been “created,” id. at *7, but it was not
called upon to, and did not, suggest that such discovery would include non-party discovery at all,
let alone discovery of the scope sought by Wyoming here.

It is Wyoming, not U.S, PIRG, that ignores the substance of the Wyoming court’s ruling.
Nowhere does Wyoming even acknowledge that the issue it must prove is whether the federal
government itself formed or controlled the activities of an advisory committee. Nor does jt
explain why the discovery it seeks from the federal government is not adequate to determine that |

issue or how the discovery it seeks from non-parties will advance the ba]l.
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Instead, Wyoming asserts that environmental groups launched a public relations
campaign to support the Forest Service’s roadless regulations, that they discussed their efforts
with federal employees, and that they *“were actively involved with the federal defendants for the
specific purpose of formulating a national policy that had far-reaching implications” (Wyoming
Opp. at 16). Maybe so. But what does any of this have to do with FACA? Bnvironmental
groups have an absolute right to stage public relations campaigns in support of policies they
favor, to discuss their efforts with federal employees, and to be “actively involved” in advocating
their views on “formulating a national policy,” no matter how “far-reaching” its “implications.”™

Such activities do not implicate FACA absent action by the federal government to create
or control an advisory committee. They do not support the contention that the federal
government took such action, nor do they, as Wyoming claims, “contradict” U.S. PIRG’s
arguments that the discovery Wyoming seeks from it is superfluous. See Wyoming Opp. at 15-
16. Whether U.S. PIRG and others engaged in advocacy efforts is simply beside the point. The
dispositive issue under FACA is what the federal govemment did, and Wyoming never explains
why that cannot be determined through discovery from the federal defendants.

Wyoming’s explanation of why it needs discovery from U.S. PIRG is not only
unconvincing, but fundamentally disturbing in its implications. Referring to the advocacy efforts
of U.S. PIRG and other environmental groups, Wyoming says it needs to find out “why such

activities took place.” Wyoming Opp. at 16. But the motivations of environmental groups are

? And, contrary to Wyoming's suggestion (Wyoming Opp. at 15), they even have a right
to invoke Smokey the Bear to support their efforts. See Lighthawk v. Robertson, 812 F, Supp.
1095 (W.D. Wash. 1993). Lighthawk held that 16 U.S.C. § 580p-4 and 36 C.F.R. § 271, which
purport to limit use of Smokey the Bear to the Forest Service, could not constitutionally bar an
environmental group from using Smokey the Bear in advertisements criticizing the Forest
Service.
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not relevant to a FACA claim, and Wyoming is not otherwise entitled to exact information from
organizations about why they engaged in political efforts or advocated particular policies,
Wyoming also contends that it is entitled to question groups and individuals “to find out whether
they participated in, supported, or furthered any efforts to avoid FACA.” Jd, To the extent a
group “avoidfed] FACA" by not being a part of an advisory committee at all, whether or why it
did so is irrelevant. On the other hand, if the federal defendants did create a FACA committee
but sidestepped FACA’s requirements, that could be proved with information from the federal
government, and whether any outside individual “supported” those efforts would still be
irrelevant. Wyoming’s statements make clear that what it really wants is to subject the motives
and activities of private groups to an inquisition in no way justified by the holding of the
Wyoming court that Wyoming’s complaint states a FACA claim.

Iv.
WYOMING’S REQUEST FOR SANCTIONS IS UNFOUNDED.

Wyoming concludes its opposition with a request for sanctions. Even assuming such a
request were properly included in a memorandum rather than a motion, Wyoming’s request is
not supported by citation of any rule under which it seeks sanctions or any authority supporting
the appropriateness of the sanctions it seeks. In particular, Wyoming does not address the
standards governing the imposition of sanctions under Rule 37(a)(4), which among other things
forecloses sanctions when the position of the party resisting discovery was substantially justified.

To the extent Wyoming’s contentions relate to U.S. PIRG, they boil down to no more
than a complaint that U.S. PIRG served objections to Wyoming’s document subpoenas within 14
days but did not at that time object to the deposition notice and subpoena. However, Rule
45(c)(2)(B), which sets forth the written objection procedure, applies only to document

subpoenas. Motions to quash deposition subpoenas and/or motions for protective order are not

™
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subject to this procedure or its 14-day deadline. In any event, it is hard to see how Wyoming
would have been better off had it received objections to the deposition notice and subpoena at the
same time as the objections to the document subpoenas. Its motion to compel, and U.S. PIRG’s
combined opposition and cross-motion, would have looked the same, and the timing would have
been unaffected. Moreover, Wyoming’s assertion that it had no reason to believe that U.S.
PIRG, ha.ving objected to the production of documents, would also oppose a deposition, is, at
best, unconvincing, And, regardless of whether Wyoming was surprised to face a contest over
the deposition as well as the document request, inconvenience to a party when its overly
ambitious discovery schedule must be modified to allow for the resolution of good-faith disputes
about the discovery sought is not a ground for sanctions, See Fed. R. Civ. P. 37(a)(4), Advisory
Committee Notes, 1970 Amendment.
CONCLUSION
For the foregoing reasons, as well as those set forth in our opening memorandum, U.S.

PIRG’s cross-motion for a protective order and to quash the subpoenas served by the State of

Wyoming should be granted.
Respectfully submitted,
Of Counsel: Scott L. Nelson
D.C. Bar No. 413548
- Molly Cochran Public Citizen Litigation Group
General Counsel 1600 20th Street, N.W,
Tracey Bolotnick Washington D.C. 20009-1001
Assistant General Counsel (202) 588-7724
U.S. PIRG (202) 588-7795 (fax)
29 Temple Place
Boston MA 02116 Attorney for U.S. PIRG

(617) 747-4305
(617) 292-8057 (fax) Dated: June 26, 2002
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CERTIFICATE OF SERVICE

I hereby certify that, this 26th day of June, 2002, I served one copy of the foregoing
REPLY MEMORANDUM IN SUPPORT OF U.S. PIRG’S CROSS-MOTION FOR A
PROTECTIVE ORDER AND TO QUASH SUBPOENAS as indicated below upon:

Harriet Hageman

Hageman & Brighton

1822 Warren Avenue

Cheyenne, WY 82001

Fax: (307) 632-5111

(By Telecopier and First-Class Mail)

Thomas J. Davidson
Deputy Attorney General
State of Wyoming
Attorney General’s Office
123 Capitol Building
Cheyenne, WY 82002
(By Federal Express)

Michael L. Martinez

Crowell & Moring, L.L.P.

1001 Pennsylvania Avenue, N.W.
Washington, D.C. 20004

(By Hand Delivery)

Eric L. Lewis

Elizabeth T. Sheldon

BAACH ROBINSON & LEWIS
One Thomas Circle N.W., Suite 200
Washington, D.C. 20005

Fax: (202) 466-5738

(By Hand Delivery)

James S. Angell

Earthjustice Legal Defense Fund
1631 Glenarm Place, Suite 300
Denver, CO 80202

Fax: (303) 623-8083

(By Federal Express)
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Andrea L. Berlowe

United States Department of Justice
Environment & Natural Resources Division
General Litigation Section

601 D Street

Washington, D.C. 20044-0663

Fax: (202) 305-0506

(By Hand Delivery)

P.36/53

Scott L. Nelson
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208 F.R.D. 449
208 F.R.D. 449
(Cite as: 208 F.R.D. 449)

P
Motions, Pleadings and Filings

United States District Coun,
District of Columbia,
State of WYOMING, Plaintiff,

\A
UNITED STATES DEPARTMENT OF
AGRICULTURE et al., Defendants,
and
Wyoming Outdoor Counci et al,, Intervenors.

Misc. No, 02-0252 (RMU).
July 9, 2002.

State  brought action against Department of
Agriculure  (USDA) and  Forest Service,
-challenging forest management actions known as
"roadless regulations,” and asserting violation of the
Federal Advisory Committee Act (FACA). State
moved to compel production of documents against
non-party witnesses. The District Court, Urbina, J.,
held that: (1) information sought by state was not
relevant to state’s claim against government; (2)
discovery sought was unduly burdensome; and 3)
documents were protected from discovery by First
Amendment,

Motions denied in part and granted in part,

West Headnotes

[3] Federal Civil Procedure €=1272.1
170Ak1272.1 Most Cited Cases

Generally, courts construe the scope of discovery
liberally in order to ensure that litigation proceeds
with the fullest possible knowledge of the issues
and facts before trial. Fed.Rules Civ.Proc.Rule
26(b)(1), 28 U.S.C.A.
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[2] Federal Civil Procedure €=>1272.1
170Ak1272.1 Most Cited Cases

[2] Federal Civil Procedure €=15588.1
170Ak1558.1 Most Cited Cases

Courts can limit discovery to that which is proper
and warranted in the circumstances of the case;
courts should balance the need for discovery against
the burden impased on the person ordered fo
produce - documents. Fed.Rules Civ.Proc.Rule
26(b)(2), 28 US.C.A,

[3] Federal Civil Procedure €1269.1
170Ak1269.1 Most Cited Cases

Non-party stams is one of the factors the court uses
in weighing the burden of mposing  discovery.
Fed.Rules Civ.Proc.Rule 26(b)(2), 28 U.S.C.A.

[4] Federal Civil Procedure €=1559

170Ak1559 Most Cited Cases

In context of motion o compel production of
documents, an undue burden ijs identified by
looking at factors such as relevance, the need for
the documents, the breadth of the document request,
the time period covered by such request, the
particularity with which the documents are
described, and the
burden  imposed.
26(b)(2), 28 US.C.A.

Fed.Rules Civ.Proc.Rule

[S] Federal Civil Procedure €=1272.1
170Ak1272.1 Most Cited Cases

Information sought by state, in motion to compel
discovery against non-party witnesses in action
against Department of Agriculture (USDA) and
Forest Service challenging "roadless regulations,”
was not relevant to state's claim that government
violated FACA in process  of promulgating
vegulations; government alone could establish an
advisory committee governed by FACA, and
bon-party witnesses were nof groups under strict
management or control of government agency.
Federal Advisory Committee Act, § 1 et seq., §

© 2005 Thomson/West, No Claim to Orig. U.S. Govt. Works.

P.37/59
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208 FR.D. 449
208 F.R.D. 449
(Cite as: 208 F.R.D. 449)

U.S.C.A.App. 2; FedRules Civ.Proc.Rule 26(b)(1),
28 US.CA.

[6] United States €29

393k29 Most Cited Cases

Congress intended the FACA 1o cover situations in
which the federal govemment itself cstablishes an
advisory committee. Federal Advisory Committee
Act, § 1 et seq., S U.S.C.A.App. 2.

[7] United States €=29
393k29 Most Cited Cases
To determine if a committec not established by a
govemment agency is “utilized,” in context of
determining  applicability of FACA, the district
court examines whether the federal sgency has
actual management or control of the advisory
committee. Federal Advisory Comminee Act, § 1
et seq., S U.S.C.A. App.2.

I8] Federal Civil Procedure €1272.1
170Ak1272.1 Most Cited Cases

Discovery sought by state of non-party witnesses in
state's action against government, claiming
Department of Agriculture (USDA) and Forest
Service violasted FACA in promulgating "roadless
regulations,” was unduly burdensome; discovery
was available from another source, the govemment,
that was more convenient, less burdensome, and
less expensive. Federal Advisory Committee Act, §
I et seq, 5 USCAApp. 2; FedRules
Civ.Proc.Rule 26(b)(2), 28 U.S.C.A.

.19] Constitutional Law €9}

92k91 Most Cited Cases

First Amendment's protection of an orgamization
from compelled discovery extends not only to the
organization itself, but also to its staff, members,
contributors, and others who affiliate with it.
U.S.C.A. Const. Amend. I;

Fed.Rules Civ.Proc.Rule 26(b), 28 U.S.C.A.

[10] Constitutional Law €91

92k91 Mast Cited Cases

Before compelling discovery in cases mvolving
implication of First Amendment rights to free
association and to petition in discovery context, the
district court must assess (1) whether the
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information goes to the heart of the lawsuit, (2)
whether the party secking the discovery sought the
information through alternative sources, and (3)
whether the party secking disclosure made
reasonable attempts to obtain the information
elsewhere. U.S.C.A. Const.Amend. 1; Fed.Rules
Civ.Proc.Rule 26(b), 28 U.S.C.A.

{11] Constitutional Law €91
92k91 Most Cited Cases

[11] Federal Civil Procedure €=1600(1)
170Ak1600(1) Most Cited Cases

Documents possessed by environmental advocacy
groups, which were non-party witmesses in state's
action against goverment alleging violation of
FACA in promuigation of "roadless regulations,”
were protected from discovery by First Amendment
rights 1o free association and to petition; state
sought documents involving regulations, calendars,
and meeting reports related to other nonpany
witnesses, the information did not go to heart of suit
and was available through altemstive sources, and
state had failed to amempt to obtain information
elsewhere. Federal Advisory Committee Act, § 1 ct
seq., 5 US.C.AA.App. 2; Fed.Rules Civ.Proc.Rule
26(b), 28 U.S.C.A.

*450 Michael Lee Martinez, Crowell & Moring,

L.L.P., Washington, DC, Thomas J. Davidson,
Wyoming Attommey General's Office, Harriet M.
Hageman, Hageman & Brighton, Special Assistant
Attomeys General, Cheyenne, WY, for plaintiff.

Scott L. Nelson, Public Citizen Litigation Group,
Elizabeth T. Sheldon, Baach Robinson & Lewis,
Washington, D.C., James S. Angell, Earthjustice
Legal Defense Fund, Denver, CO, for non-party
witnesses.

Andrea L. Berlowe, United States Deparmment of
Justice, Environmental & Natural *45] Resources
Division, General Litigation Section, Washington,
D.C., for defendant.

MEMORANDUM OPINION

URBINA, District Judge.
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DENYING THE PLAINTIFF'S MOTION TO
COMPEL PRODUCTION OF DOCUMENTS;
GRANTING THE
NON-PARTY WITNESSES' MOTIONS TO
QUASH THE PLAINTIFF'S SUBPOENAS
L. INTRODUCTION
This motion arises from pending litigation in the
United States District Court for the District of
Wyoming ("the Wyoming proceeding™). In that
case, the State of Wyoming ("the plaintiff" or
"Wyoming") filed suit against the United States
Department of Agriculture ("USDA") and its
subdivision, the United States Forest Service
("Forest Service") (collectively, "the defendants™),
challenging the forest-management actions known
collectively as the "Roadless Regulations.” In the
underlying suit, Wyoming claims that the USDA
violated the Federal Advisory Committee Act
("FACA"), 5 US.C.App. 2 § 1 er seq., in issuing
the Roadless Regulations and secks to block their

- implementation.

The matter comes before this court on Wyoming's
motion 1o compel production of documents
pursuant to Federal Rule of Civil Procedure 45
against non-party witnesses United States Public
Interest Research Growp ("USPIRG"), Heritage
Forest Campaign ("HFC"), and Earthjustice Legal
Defensc  Fund  (“Earthjustice”)  (collectively,
"non-party witnesses"). Wyoming seeks these
documents because it believes the documents will
help it prove that the USDA violated the FACA.
The non-party witnesses object to the subpoenas,
contending that: (1) the discovery requests are
overbroad, unduly burdensome, and unduly
invasive of their privacy rights; (2) the information
sought is neither relevant nor likely to lead to
evidence relevant to the Wyoming proceeding; (3)
the documents are cumulative and duplicative of
those available from the parties in the Wyoming
proceeding; and (4) compliance would result in
mfringement of the non-party witnesses' First
Amendment rights to free association and to
petition the government.

The court agrees with the non-party witnesses'
arguments. Accordingly, the court denies the
plaintiffs motion to compel the production of
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documents and grants the non-party witnesses'
motions to quash the subpoenas.

II. BACKGROUND

In May 2001, Wyoming filed suit in the United
States District Court for the District of Wyoming
(Dkt. No. 01cv0086-B) challenging the Roadless
Regulations, a group of interrelated roadless and
forest-management actions issued by the USDA
during the last year of the Clinton Administration.
[FN1] Pl's Mot. to Compel at 2. For example, one
of the challenged regulations, the Road
Management Rule, shifts the Forest Service's
emphasis away from development and construction
of new roads within the National Forest System to
maintaining needed roads and decommissioning
unneeded ones. 36 C.FR. § 312 er seq. Wyoming
challenges these regulations based on the belief that
they impair forest health, deny access to large parts
of the National Forest System, deny access to lands
owned by the State of Wyoming, deny access to
privately owned land, and violate numerous laws
and regulations. P1.'s Mot. to Compel at 3.

FN1. The Roadless Regulations include
the Roadless Area Conservation Final
Rule, 36 CFR. § 294 ef seq., revisions 10
the National Forest Management Act
Planning Regulations, 36 C.F.R. § 219 et
seq., the Forest Transportation Systemn
Final Administrative Policy, Forest Service
Manual § 7712.16, and the National Forest
System Road Management Rule, 36 C.F.R.
§ 212 et seq.

In its complaint in the Wyoming proceeding, the
plaintiff alleges that the USDA conceived,
developed, and adopted the Roadless Regulations in
violation of the FACA. PL's Mot. to Compel at 4.
Specifically, in Count VI, Wyoming claims that the
USDA cstablished an "advisery committee”—~which
represented only the interests of the national
environmental  organizations,  including  the
non-party witnesses—to assist the defendants in
formulating the Roadless Regulations. Jd. at 4.
Wyoming alleges that the USDA violated the
FACA by failing 1 (1) file a formal charter, (2)
publish notice of *452 meetings in the Federal
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Register, (3) ensure the meetings were open to the
public, (4) kecp minutes of each meeting, (5)
designate a federal officer 10 be present at each
meeting, and (6) ensure that membership of the
commnittec represented a cross-section of groups
interested in the subject. /d at . Furthermore,
Wyoming charges that the non-party  wimnesses
“subject 1o this motion provided critical research
dara, legal memoranda, advice, and
recommendations to the USDA reparding the
development of the Roadless Regulations. 7d.

In its discovery request, Wyoming seeks a broad
vange of documents from cach of the non-party
witnesses. Pl's Mot. to Compel Ex. G. The
requested information includes copies of all
documents  the non-party  wiinesses  possess
mvolving the Roadless Regulations; all documents
the non-party wimesses sent or received about the
Roadless Regulations to or from any member of the
USDA, the Forest Service, the Council on
Eavironmental Quality, the HFC, the Wildemess
Society, the Natural Resources Defense Council,
USPIRG, Earthjustice, the Audubon Society, the
Sierra Club, the Coalition on the Enviromment and
Jewish Life, the Wyoming Outdoor Council,
Biodiversity Associates, the Pacific Rivers Council,
the Defenders of Wildlife, and/or any other
conservation or  environmental group;  all
documents related 1o meetings or conversations
held with a member or agent of any of these groups
‘'with regard to the Roadless Regulations; reports,
documents, notes, memoranda, or letters that relate
In any way 1o any of these groups; and all
“daytimers," calendars, and/or diaries fiom January
1999 to January 2001 thar relate to the nion-party
witnesses' activities undertaken on behalf of the
USDA. /d.

On May 15, 2002, the plaintiff served subpoenas
on the non-party wimesses. /d. at 9, The non-party
witnesses refused 10 produce the requested
documents. Jd. at 10-12. On June 3, 2002,
Wyoming filed a motion to compel the non-party
witnesses' production of documents in this court
pursuant to Federal Rule of Civil Procedure 45,
[FNZ2] The court now turns to that motion,
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FN2. The plaintiff properly filed this
miscellaneous action in this cowrt since
Federal Rule of Civil Procedure 45 allows
perties 1o serve subpoenas at any place
within 100 miles of a non-party's place of
business. Fed. R. Civ. P. 45(b)(2),
45(cX3)(A). USPIRG, HFC, and
Earthjustice all  have offices in
Washington, D.C.

II1. DISCUSSION
A. Legal Standard on Scope of Discovery
(1] Generally, courts construe the scope of
discovery liberally in order to ensure that litigation
proceeds with “the fullest possible knowledge of the
issues and facts before trial." Hickman v. Taylor,
329 US. 495, 501, 67 S.Ct. 385, 91 L.Ed. 451
(1947). Federal Rule of Civil Procedure 26(b)(1)
states that parties may obtain discovery "regarding
any matter, not privileged, that is relevant to the
claim or defense of any party” and "the court may
order discovery of any matter relevant to the subject
matter involved in the action.” Fed. R. Civ. P.
26(b)(1). Courts may limit discovery, however, if
(i) the discovery sought is unrcasonably
cumulative or duplicative, or is obtainable from
some other source that is more convenient, less
burdensome, or less expensive; (ii) the party
seeking discovery has had ample opportunity by
discovery in the action 1o obtain the information
sought; or (iif) the burden or expense of the
proposed discovery outweighs its likely benefit,
taking into account the needs of the case, the
amount in controversy, the parties’ resources, the
importance of the issues at stake in the litigation,
and the importance of the proposed discovery in
resolving the issues,
Fed. R. Civ. P. 26(b)(2).

- [21[3][4] Courts can limit discovery to "that which

1s proper and warranted in the circumstances of the
case.” Katz v. Baravia Marine & Sporting Supplies,
Inc., 984 F.2d 422, 424 (Fed.Cir.1993). Courts
should balance the need for discovery against the
burden imposed on the person ordered to produce
documents. /d. Noo-party status is one of the
factors the court uses in weighing the burden of
imposing discovery. /d. An undue *453 burden is
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identified by looking ar factors such as relevance,
the need for the documents, the breadth of the
document request, the time period covered by such
request, the particularity with which the documents
are described, and the burden imposed. Flatow v,
Islamic Republic of Iran, 196 F.R.D. 203, 206-07
(D.D.C.2000),

B, The Court Denies the Plaintiff’s Motion to
Compel the Production of
Documents

In this case, the plaintiff believes the non-party
witnesses possess information that is crucial to
proving its claim that the USDA violated the FACA
in creating and implementing the Roadless
Regulations. Pl's Mot. to Compel at 19, The
plaintiff argues that the requested items would show
-that a federal agency formed an illegal group,
including the non-party witnesses in this case, for
the specific purpose of obtaining advice and
recommendations about the Roadless Regulations.
/d. The plaintiff also submits that the documents
would demonstrate that this alleged group was so
closely tied to the federal agency that it was subject
to its strict management. /4. Moreover, anticipating
the non-party witnesses' First Amendment objection
to the production of documents, the plaintiff argues
that the Constitution does not endow the non-party
witnesses "with a blanket privilege that insulates
them from being required 1o fully and fairly respond
to their discovery.” Id. at 21.

Labeling the subpoenas as an "invasive fishing
expedition,” USPIRG counters by arguing that (1)
Wyoming's requests are overbroad and unduly
burdensome, (2) Wyoming's requests  seek
discovery of information that is irelevant to the
Wyoming proceeding; (3) Wyoming's requests call
for the production of documents that Wyoming can
obain from the federa] defendants; and (4)
compliance with Wyoming's requests would resnit
-in infringement of USPIRG's First Amendment right
of association and right to petition the govermnment,
USPIRG's Cross-Mot. for a Protective Order and to
Quash Subpoenas ("USPIRG's Oppn") at 5.-6.
Earthjustice objects on the same grounds and on the
grounds of the attomey-client privilege and the
work-product privilege. Earthjustice's Opp'n to Pl's
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Mot. w0 Compel ("Barthjustice’s Opp'n") at 10.
HFC cchoes USPIRG's objections, characterizing
the discovery requests as an "intrusive,
ideologically motivated attempt by a state fighting
environmental regulations to intrude into the
strategy and policy ideas of environmental groups.”
HFC Opp'n to Mot. to Compel and Mot. to Quash
("HFC's Opp'n") at 2, HFC notes that any discovery
documents relevant to the issue of whether the
United States "established or utilized" ap "advisory
committee” wonld lie in the hands of the USDA or
the Forest Service, the defendants in the underlying
case. Id. a1 6.

For the reasons that follow, the cowrt denies the
plaintiffs motion to compel the production of
documents and grants the non-party  witnesses'
motions to quash the subpoenas.

1. The Federal Advisory Committee Act
[5] The threshold issue before the court is whether
the information Wyoming secks is relevant to its
claim thar the defendants violated the terms of the
FACA in the process of promulgating the Roadless
Regulations. The court concludes that it is not.

[6)[7) Under the FACA, the temm “advisory
committee” is defined ag a "comumittee, board,
commission, ... or other similar proup ... which
is—~(A) established by stamute or reorganization plan,
or (B) established or utilized by the President, or
(C) established or utilized by one or more
apencies." 5 USCApp. 2 § 3. In determining
whether a group advising the government fits within
the statutory framework of the FACA, the Supreme
Court has cautioned that the terms “established” and
“utilized" mmst be clarified. Public Citizen v. U.S.
Dep' of Justice, 491 U.S. 440, 452, 109 S.Ct. 2558,
105 L.Ed.2d 377 (1989). The D.C. Circuit has
interpreted the Supreme Court's decision in Public
Citizen to limit the FACA to "groups organized by
or closely tied 10 the Federal Government ._" Food
Chemical News v. Young, 900 F.2d 328, 332
(D.C.Cir.1990) (quoting Public Citizen, 491 U.S. at
461, 109 S.Ct. 2558). In other words, in terms of 5
US.C.App. 2 § 3's "established" option, Congress
intended the *454 FACA to cover situations in
which the federal government itself establishes an
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advisory comunittee. Public Cirizen, 491 US. at
462, 109 S.Ct. 2558. To determine if a committee
not established by a govermment agency is
"utilized," the D.C. Circuit examines whether the
federal agency has "actual management or control
of the advisory comminee." Byrd v. EPA, 174 F.3d
239, 246 (D.C.Cir.1999); see also People for the
Ethical Treamment of Animals v. Barshefsky, 925
F.Supp. 844, 848 (D.D.C.1996).

In iz motion 10 quash the subpoenas, HFC
persuasively contends that, to the extent there may
be evidence of the formation or control of an
“official” committee to advise the USDA on the
Roadless Regulations, all relevant decuments would
be in the hands of the federal defendants, and thus
mtrugion into the activities of the non-party
wimesses is  unwarmanted and unnecessarily
burdensome. HFC's Opp'n at 2-3. The non-party
witnesses also point out that Wyoming's requests go
beyond seeking information about the non-party
witnesses' contacts with the government since they
seek  internal communicatons and strategic
communications on policy issues with other
canvironmental advocacy groups. HFC's Opp'n at 3;
Earthjustice's Opp'n at 7; USPIRG's Opp'n at 4.
The court agrees.

[8] As explained previously, the D.C. Circuit has
instructed that the government alone can establish
an advisory comminiee under 5 U.S.C.App. 2 § 3
and defines "utilized" so narrowly as to admit only
those groups into the FACA statutory scheme that
are under strict wanagement or control of the
government agency. Public Citizen, 491 U.S. at
462, 109 S.Ct. 2558; Byrd, 174 F.3d at 239. Thus,
the non-party witnesses correctly point out that the
requested documents fall outside the scope of
discavery needed for Wyoming to prove its claim
that the government violated the FACA. Byrd, 174
F.3d at 246. In short, the documents are irrelevant
to the plaintiffs claim, In addition, the discovery
sought is obtainable from another source thar js
more convenient, less burdensome, and less
expensive. Fed R. Civ. P. 26(b)(2). Moreover, the
discovery is "unduly burdensome” considering the
non-party status of the witnesses. /d.; see also Karz,
984 F.2d a1 424,
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2. The Non-Party Witnesses' First Amendment
Claims

In rejecting a request for an organization's
membership lists, the Supreme Court has addressed
the protection the First Amendment provides parties
against compelled disclosure of discovery. NAACP
V. Alabama, 357 U.S. 449, 460-61, 78 S.Ct. 1163, 2
L.Ed.2d 1488 (1958). "[IJt is immaterial whether
the beliefs sought to be advanced by association
pertain to political, economic, religious or cultural
matters, and state action which may have the effect
of curtailing the freedom to associate is subject to
the closest scrutiny," /d In addition, counts have
held that the threat to First Amendment rights may
be more severe in discovery than in other areas
because 8 party may try to gain advantage by
probing info areas an individual or a group wants 10
keep confidential. Brit v. Superior Court of San
Diego County, 20 Cal.3d 844, 143 Cal.Rptr. 695,
574 P.2d 766, 774 (1978).

[9) Membership lists are not the only information
afforded First Amendment profection, In blocking
the government's discovery request of political
action groups, this court recemtly stated, "it is
crucial to remember that we are considering the
essence of First Amendment freedoms-the freedom
to protest policies to which one is opposed, and the
freedom to organize, raise money, and associate
with other like-minded persons so as to effectively
convey the message of the protest. /mt'] Action
Crr. v. United States, 207 F.R.D. 1, 2 (D.D.C.2002)
(Kessler, J.). The First Amendment's protection
"extends not only to the organization itself, but also
to its staff, members, conmibutors, and others who
affiliste with it.” Jnt’l Union v. Nat'l Right to Work
Legal Defense and Ed. Found, Inc, 590 F.24
1138, 1147 (D.C.Cir.1978). In a case involving
requests for internal communications and
communications among various groups, the D.C.
Circuit ruled that releasing the information would
have a potential "for chilling the free exercise of
political speech and association guarded by the First
Amendment." *485Fed. Election Comm'm v.
Machinists Non-Partisan Political League, 655
F.2d 380, 388 (D.C.Cir.1981).

[10] The D.C. Circuit has set out principles 10
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guide a trial court’s decision in cases involving the
implication of a First Amendment right in the
discovery comtext. Int'l Union, 590 F.2d at 1153.
Before compelling discovery, this court must assess
(1) whether the information goes to the "heart of the
lawsuit," (2) whether the party secking the
discovery sought the information through
alternative  sources, and (3) whether the party
seeking disclosure made reasonable attenpts  to
obtain the information elsewhere. /d.

[11] The plaintiff loses on all three points. As
noted earlier, the information sought from the
. bon-party witnesses is irelevant to the plaintiff's
FACA claim and thus does not go to the heart of the
lawsuit, /d.; Fed. R. Civ, P, 26(b)(2). In addition,
the plaintiff can obtain the information needed to
proceed on its FACA claim from the federal
defendants and it has not shown that it has made
reasonable auwempts to obtain the information
elsewhere before asking for this extraordinarily
broad discovery request of the non-party witnesses.
Id

1V. CONCLUSION

For all these reasans, the court denies the plaintiff's
motion to compel the production of documents and
grants the non-party witnesses' motions to quash the
subpoenas. An order directing. the patties in a
manner consistent with this Memorandum Opinion
is separately and contemporaneously issued this
day of July, 2002.

208 F.R.D. 449
Motions, Pleadings and Filings (Back to top)

» 1:02mc00252 (Docket)
(Jun, 03, 2002)

END OF DOCUMENT
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1800 20TH STREET, N.W.
WasrenaTon, 0.C. 20008-1001

—

{202) 588-1000

Fax: (202) 588-7705
Scorr L. NKLSON

(202)588-7724
SNELSON@Ci1zEN.ORG

August 30, 2005

Jonathan M. Jacobson

Jamie L. Berger

Akin Gump Stranss Hauer & Feld, LLP
590 Madison Avenue

New York, NY 10022-2524

Re:  Document Subpoena to National Association of Consumer Advocates in Ross v.
American Express Co., No. 04 CV 05273 (WHP) (S.D.N.Y.)

Dear Mr. Jacobson and Ms. Berger:;

As you know, we have been retained by National Association of Consumer Advocates
(NACA) to represent it in connection with a subpoena issued from the United States District
Court for the District of Columbia and served by you on NACA, seeking production of
documents in relation to litigation in the United States District Court for the Southern District of
New York, captioned Ross v. American Express Co., No. 04 CV 05723. By previous agreement,
the time for responding to the subpoena was extended to August 30, 2005. This letter constitutes
NACA'’s written objections to praduction of the documents designated in the subpoena, as
authorized by Federal Rule of Civil Procedure 45(c)(2)(B).

NACA objects to the production of the documents described in Exhibit B to the subpoena
on the following grounds, which are applicable to each of the six numbered requests:

1. Compliance with the subpoena would impose an unreasonable burden on NACA
because of its sweeping overbreadth. The subpoena secks documents relating to meetings and
communications (broadly defined) during which a number of topics that are themselves
extremely broadly defined were discussed over an eight-year period. Compliance with the
subpoena would require NACA to identify potentially hundreds or thousands of meetings and
communications and conduct an extensive search of its files for documents “sufficient to show”
such meetings and communications. The subpoena’s use of the term “sufficient to show” is itself

- Vague, but whatever it means, it clearly does not significantly limit the burden that the subpoena
seeks to impose, because the document requests go on to state that documents “sufficient to
show” meetings and communications must include, but not be limited to, “all meeting notes,
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agendas, presentations, summaries and/or minutes, including a// supporting materials referenced
in such documents” (emphasis added). An attempt to search for and produce the documents
called for by the subpoena would require weeks of effort by NACA’s tiny staff, impose
substantial expense on NACA, and significantly if not entirely divert it from its ongoing
activities during that time. This undue burden and expense would in no way be justified by any
genuine need for the materials by the parties to the Ross litigation.

2. The subpoena seeks documents that are not even tangentially relevant to the Ross
litigation. As explained to us both by Ms. Berger and by counsel for the plaintiffs, the Ross
action involves claims that credit card providers engaged in an antitrust conspiracy with respect
to the terms under which they would offer their products — specifically, with respect to the
inclusion of arbitration clauses in cardholder agreements. The subpoena to NACA does not seek
information bearing on whether such a conspiracy occurred or whether, if it did, it would
constitute an antitrust violation, nor does it seek any information that relates to the underlying
issue in the Ross case concemning an alleged conspiracy to impose foreign transaction fees upon
attorneys. Rather, according to Ms, Berger, the defendants in the Ross action contend that the
plaintiffs’ claims are based only on meetings among attorneys at which general legal issues were
discussed, and the subpoena to NACA seeks to discover information establishing that plaintiffs’
attorneys also meet to discuss issues such as arbitration and class actions. That both plaintiffs’
and defense attomeys regularly discuss legal issues that arise in their practices, however, is
neither subject to reasonable dispute nor probative of whether the particular transactions
challenged by the plaintiffs in the Ross action did or did not involve a conspiracy among
competitors to agree upon the terms of credit card agreements. And, certainly, discovery of the
particulars of all meetings on the broadly defined topics covered by the subpoena is not remotely
necessary to establish that plaintiffs’ lawyers discuss legal issues among themselves, even if that
Proposition were relevant to the claims in the Ross action.! In short, the defendants’ need for the

- evidence sought by the subpoena falls far short of justifying the overwhelming burden that the
subpoena would impose upon NACA.

3. NACA is a non-profit membership organization, and it engages in advocacy
efforts that are protected by the First Amendment to the United States Constitution. The requests
seek information about the details of the protected advocacy of NACA and its members,
Compliance would infringe and burden the First Amendment rights of NACA, its members, and
others to freedom of association, to freedom of specch, and to petition the govermmment insofar as
the document requests are specifically targeted at compelling the production of information
concerning NACA’s participation, together with other persons and groups, In activities aimed at
advocating particular positions in the courts and promoting legal reform and government

! The need for production of documents is further obviated by the fact that NACA will be appearing for deposition
on oral examination through its designated representative on September 1, 2005,
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protection of the rights of citizens and consumers. See Wyoming v. U.S. Department of
Agriculture, 208 F.R.D. 449 (D.D.C. 2002),

4, NACA also objects to each of the requests to the extent it seeks attorney-client
privileged material and/or protected work product.? Moreover, the great burden that would be
imposed on NACA by an item-by-item privilege review and preparation of a privilege log,
reinforces the conclusion that the subpoena as a whole is unreasonably burdensome in relation to
the defendants’ need for the material sought, which is, at best, minimal.

In light of the foregoing objections, which, as previously noted, apply to each of the
documents requests separately as well as all of them together, NACA will not produce
documents in response to the subpoena unless compelled to do so. See Fed. R. Civ. P.
45(c)(2)(B). We note, in addition, that general information about NACA’s activities in most of
the areas covered by the subpoena can be readily obtained through its website, www.naca net.

In addition to the foregoing objections, NACA also specifically objects to the following
aspects of the particular definitions, instructions, statement of relevant time period, and requests
for production of documents set forth in Exhibit B to the subpoena. (The numbers used in the
following objections correspond to those in the relevant portions of Exhibit B.)

Definitions:

L. NACA objects to the definitions of “and” and “or” as being unintelligible and
rendering it impossible to place a coherent construction on the requests.

2. NACA objects to the definition of “communication,” and in particular to ils
inclusion of all “documents” as well as other terms not normally encompassed within the concept
of “communication,” as vague and overbroad. The expansive definition adds significantly to the
burden that complying with the subpoena would entail.

3. NACA objects to the definition of “meeting” to include any passing, direct or
indirect encounter in which any “communication” took place, as overbroad, and as imposing an
undue burden on NACA to identify “meetings” that are subject to the document requests.

6. NACA objects to the definitions of “yon” and “your” to include persons and
organizations other than NACA, including former officers, employees, and “associates” and

? We note that the subpoena docs not request that a privilege log be provided until the first date on which dacuments
are produced and, hence, that the defendants have not sought to require the production of a privilege log
simultaneously with the serving of these objections, In any event, it would be unduly burdensome to require NACA
to review the vast universe of documents potentially responsive to the subpoena and produce a privilege log for all
attorney-client privileged materials and all work product within the time allowed for responding to the subpoena.
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other persons that are not subject to NACA’s control. Combined with the instruction to produce
all documents within “your” possession, custody and control, the definition of “your” has the
effect of instructing NACA to produce documents that are not within its own possession, custody
and control. NACA objects to the subpoena as improper under Rule 45 to the extent it seeks
documents that are beyond its possession, custody, and control. In addition, NACA objects to
the definition insofar as it would contribute to overbreadth and unreasonably burdensome nature
of the subpoena by purporting to require NACA to produce documents concerning meetings and
communication to which it was not actually a party.

7. NACA objects to the definition of singular and plural words as including one
another, on the ground that it is unintelligible and renders it impossible to give the terms of the
subpoena a coherent meaning.

Instructions.

1 and 3. NACA objects to the instruction to produce original documents in original
folders as being unreasonably burdensome and disruptive to NACA’s operations, and
unnecessary.

2. NACA objects to the instruction to produce all documents in “Your” possession,
custody and control because if its incorporation of the term “Your” as defined to include persons
other than NACA and outside of its control.

4, NACA objects to the instructions conceming the preparation of a privilege log to
the extent that it requires the provision of information exceeding that required by Fed. R. Civ. P.
45(d)(2), which provides only that sufficient information must be provided to permit assessment
of the claim of privilege. (The excessive information purportedly required by the instruction
includes, for example, “precise” statements of fact, multiple dates including dates when events
occurred of which NACA may have no knowledge, statements about whom various people
“purported” to represent, and descriptions of places where documents were kept). NACA also
objects to this instruction to the extent it does not allow sufficient time for the preparation of a
privilege log in light of the extreme breadth of the requests,)

5. NACA objects to the instruction that documents be produced in such fashion as to
identify various items of information about their custodians as being beyond the scope of Fed. R.
Civ. P. 45.

6. NACA objects to the instruction 6, concerning redaction of documents, on the
ground that the “particularity” requirement it would impose exceeds the requirements of Rule 45,
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7. NACA objects to instruction 7, which purports to require NACA to provide a
wealth of information about documents not in its possession, custody or control, on the ground
that it would transform a Rule 45 subpoena into an interrogatory. The Federal Rules of Civil
Procedure do not permit interrogatories to be posed to non-parties, A non-party cannot be
compelled to answer questions about its past activities in the guise of a Rule 45 subpoena for
documents.

8. NACA objects to instruction 8, which states that the subpoena’s requests shall be
“deemed” to be continuing and purports to require NACA to produce documents it may acquire
in the future. The Federal Rules of Civil Procedure do not permit “continuing” requests to be
imposed upon a non-party through a Rule 45 subpoena.

9. NACA objects to instruction 9, which states: “No document request shall be
construed to include individual transactional documents, unless otherwise specified.” This
instruction is unintelligible and meaningless,

Relevant Time Period

NACA objects to the over-eight-year time period covered by the subpoena as overly
broad and unduly burdensome. NACA also objects to the purported requirement that where it
“indicate the date or dates to which [its] responses relate.” A Rule 45 subpoena cannot require
the recipient of the subpoena to answer questions about documents produced in response to the
subpoena.

Requests for the Production of Documents.

1. Request No. 1 seeks: “Documents sufficient to show any Meeting between You
and any other attorney(s) or law firm(s) during which anything relating to (1) the prosecution of
class action lawsuits, (ii) legislation affecting class actions, or (iii) the impact of judicial
decisions affecting class actions, was discussed, including but not limited to all meeting notes,
agendas, presentations, summaries and/or minutes, including all supporting materials referenced
in such documents; provided, however, that there need be no production of documents relating to

_ any Meeting regarding a pending litigation in which both You and the other attorney(s) or law
firm(s) had previously been retained.”

NACA objects to Request No. 1 based on the overbreadth and unreasonable burden,
relevance, First Amendment, and attomey-client/work product privilege grounds set forth on pp.
1-4 above. The request for documents “sufficient” to show all meetings where anything was said
that related in any way to class actions, class action legislation, and judicial decisions on class
actions (including all meeting notes and other documents) would require review of an
overwhelming number of meetings and documents, and impose a tremendous burden and
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expense on NACA and its staff, NACA’s meetings regarding class action issues, moreover, are
entirely unrelated to the issues regarding arbitration and foreign transaction fees at issue in this -
litigation. Moreover, such meetings lic at the heart of NACA’s First Amendment advocacy
efforts, and production of the requested information would threaten to chill those efforts,

2. Request No. 2 seeks: “Documents sufficient to show any Meeting between You
and any other attorney(s) or law firm(s) during which arbitration clauses in consumer agreements
were discussed, reviewed, or referenced, including but not limited to all meeting notes, agendas,
presentations, summaries and/or minutes, including all supporting materials referenced in such
documents; provided, however, that there need be no Production of documents relating to any
Meeting regarding a pending litigation in which both Yo and the other attorney(s) or law
firm(s) had previously been retained.”

NACA objects to Request No. 2 based on the overbreadth and unreasonable burden,
relevance, First Amendment, and attormey-client/work product privilege grounds set forth on pp.
1-4 above. The request for documents “sufficient” to show all meetings involving discussion of
consumer arbitration clauses (including all meeting notes and other documents) would require
review of an overwhelming number of meetings and documents, and impose a tremendous
burden and expense on NACA and its staff. NACA'’s meetings regarding arbitration issues,
moreover, have no bearing on whether the defendants’ conduct with respect to the arbitration and
foreign transaction fees at issue in this litigation was lawful. Moreover, such meetings lie at the

- heart of NACA’s First Amendment advocacy efforts, and production of the requested
information would threaten to chill those efforts.

3. Request No. 3 seeks; “Documents sufficient to show communications between
You and any other attomney(s) or law firm(s) concerning the sharing of costs among attorneys in
any class action litigation or litigations generally.”

NACA objects to Request No. 3 based on the overbreadth and unreasonable burden,
relevance, First endment, and attomey-client/work product privilege grounds set forth on PpP.

challenging litigation cost-sharing, nor does cost-sharing among plaintiffs’ attorneys (let alone
NACA’s communications on the subject) otherwise appear to be relevant to any issue in the case.
The request appears to be no more than a fishing expedition on a subject far afield from that of
the Ross case.

4. Request No., 4 secks: “Documents sufficient to show communications between
You and any other attorney(s) or law firm(s) concerning the financing of class action lawsuits
generally, or in particular cases.”
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NACA objects to Request No. 4 based on the overbreadth and unreasonable burden,
relevance, First Amendment, and attorney-client/work product privilege grounds set forth on pp.
1-4 above. Imposing on NACA the burden of searching for information on this subject is
particularly unwarranted because the financing of class action litigation (let alone NACA’s
communications on the subject) is unrelated to the subjects on which the Ross plaintiffs allege
the defendants conspired and doe not otherwise appear to be relevant to any issue in the case.
Again, the request appears to be no more than a fishing expedition on a subject far afield from
that of the Ross case.

5. Request No. § seeks: “Documents sufficient to show communications between
You and any other attorney(s) or law firm(s) concerning the actual or considered drafting and/or
" filing of any amicus brief in any class action case.”

NACA objects to Request No. 5 based on the overbreadth and unreasonable burden,
relevance, First Amendment, and attorney-client/work product privilege grounds set forth on Pp-
1-4 above. Producing all (or even “sufficient,” whatever that means) documents relating to
communications conceming the actual or possible drafting of amicus briefs would be particularly
burdensome because of the large number of potentially responsive documents. NACA’s
consideration of what positions to take in amicus briefs is also central to its First Amendment
advecacy efforts, and all or nearly all responsive documents would be subject to work product
protection and/or attorney-client privilege. Moreover, the details of NACA'’s consideration of
whether to file amicus briefs and of the drafting process regarding such briefs have no relation to
the issues that are the subject of the Ross litigation, and even if they had any tangential
relevance, the defendants’ asserted need for them would not come close to outweighing the
practical burden of producing them (or preparing a privilege log covering them), the effect such
production would have on NACA s First Amendment interests, or the burden production would
impose on the attorney-client privilege and work-product protection.

6. Request No. 6 seeks: “Documents sufficient to show communications between
You and any other atiorney(s) or law firm(s) relating to legislation concerning class action
- litigations.”

Request No. 6 appears to be subsumed within Request No. 1; even if its scope may be
slightly different, NACA objects to it for the same reasons that it objects to Request No. 1.
NACA'’s First Amendment objection is particularly pertinent to a request concerning
communications involving proposed legislation. Moreover, such communications are
particularly far afield from the subject matter of this litigation, which is credit card companies’
imposition of arbitration clauses and foreign transaction charges, not their legislative advocacy
concerning class actions. (Defendants, of course, would be entitled to Noerr-Pennington
protection for any genuine legislative advocacy efforts, but they have no need to obtain
documents relating to NACA’s advocacy if they can establish that their own conduct falls within
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the scope of that doctrine. Whether defendants have a valid Noerr-Pennington defense will in no
way turn on information about NACA’s legislative advocacy.)

Based on its substantial objections to the subpoena as set forth above, NACA will not
produce documents in response to it. Please feel free to contact me if you have any questions

about NACA'’s position or if there are issues you would like to discuss.

Sincerely yours,

Scott L. Nelson
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(202) 5881000

Fax: (202) 688-7785
S8coTT L. NELSON

(202) 588.7724
SNELSON@CMZEN.ORG

August 30, 2005

Jonathan M. Jacobson

Jamie L. Berger

Akin Gump Strauss Hauer & Feld, LLP
590 Madison Avenue

New York, NY 10022-2524

Re:  Document Subpoena to Trial Lawyers for Public Justice in Ross v. American
Express Co., No. 04 CV 05273 (WHP) (SDN.Y)

Dear Mr. Jacobson and Ms. Berger:

As you know, we have been retained by Trial Lawyers for Public Justice (TLPD) to
represent it in connection with a subpoena issued from the United States District Court for the
District of Columbia and served by you on TLPJ, seeking production of documents in relation to
litigation in the United States District Court for the Southern District of New York, captioned
Ross v. American Express Co., No. 04 CV 05723, By previous agreement, the time for
responding to the subpoena was extended to August 30, 2005. This letter constitutes TLPJ’s
written objections to production of the documents designated in the subpoena, as authorized by
Federal Rule of Civil Procedure 45(c)(2)(B).

TLPJ objects to the production of the documents described in Exhibit B to the subpoena
on the following grounds, which are applicable to each of the six numbered requests:

1. Compliance with the subpoena would impose an unreasonable burden on TLP]
because of its sweeping overbreadth. The subpoena seeks documents relating to meetings and
communications (broadly defined) during which a number of topics that are themselves
extremely broadly defined were discussed over an eight-year period. Compliance with the
subpoena would require TLPJ to identify potentially hundreds or thousands of meetings and
communications and conduct an extensive search of its files for documents “sufficient to show”
such meetings and communications. The subpoena’s use of the term “sufficient to show” is itself
vague, but whatever it means, it clearly does not significantly limit the burden that the su oena
seeks to impose, because the document requests go on to state that documents “sufficient to
show” meetings and communications must include, but not be limited to, “all meeting notes,
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agendas, presentations, summaries and/or minutes, including a// supporting materials referenced
in such documents” (emphasis added). An attempt to search for and produce the documents
called for by the subpoena would require weeks of effort by TLPJ’s small staff, impose
substantial expense on TLPJ, and significantly if not entirely divert it from its ongoing activities
during that time. This undue burden and expense would in no way be justified by any genuine

need for the materials by the parties to the Ross litigation.

2. The subpoena seeks documents that are not even tangentially relevant to the Ross
litigation. As explained to us both by Ms. Berger and by counsel for the plaintiffs, the Ross
action involves claims that credit card providers engaged in an antitrust conspiracy with respect
to the terms under which they would offer their products — specifically, with respect to the
inclusion of arbitration clauses in cardholder agreements, The subpoena to TLPJ does not seek
information bearing on whether such a conspiracy occurred or whether, if it did, it would
constitute an antitrust violation, nor does it seek any information that relates to the underlying
issue in the Ross case concerning an alleged conspiracy to impose foreign transaction fees upon
attorneys. Rather, according to Ms. Berger, the defendants in the Ross action contend that the
plaintiffs’ claims are based only on meetings among attorneys at which general legal issues were
discussed, and the subpoena to TLPJ seeks to discover information establishing that plaintiffs®
attorneys also meet to discuss issues such as arbitration and class actions. That both plaintiffs’
and defense attorneys regularly discuss legal issues that arise in thejr practices, however, is
neither subject to reasonable dispute nor probative of whether the particular transactions
challenged by the plaintiffs in the Ross action did or did not involve a conspiracy among
competitors to agree upon the terms of credit card agreements. And, certainly, discovery of the
particulars of all meetings on the broadly defined topics covered by the subpoena is not remotely
necessary to establish that plaintiffs’ lawyers discuss legal issues among themselves, even if that
proposition were relevant to the claims in the Ross action.! In short, the defendants’ need for the
evidence sought by the subpoena falls far short of Justifying the overwhelming burden that the
subpoena would impose upon TLPJ,

3. TLPJ is a project of the TLPJ Foundation, a not-for-profit membership
organization, and it engages in advocacy efforts that are protected by the First Amendment to the

Amendment rights of TLPJ » its members, and others to freedom of association, to freedom of

speech, and to petition the government insofar as the document requests are specifically targeted

at compelling the production of information conceming TLP)’s participation, together with other
- persons and groups, in activities aimed at advocating particular positions in the courts and

' The need for production of documents is further obviated by the fact that TLPJ will be appearing for deposition on
oral examination through its designated representative on September 1, 2005,
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promoting legal reform and protection of the rights of citizens and consumers. See Wyoming v.
U.S. Department of Agriculture, 208 F.R.D. 449 (D.D.C. 2002).

4. Much of the information sought by the subpoena would relate to matters in which
TLPJ employees were acting as attorneys on behalf of clients or potential clients, and matters in
which litigation was reasonably contemplated. A great many responsive documents would be
subject to the attorney-client privilege and/or the protection afforded work product by Federal
Rule of Civil Procedure 26. TLPJ objects to each of the requests to the extent it seeks attomey-
client privileged material and/or protected work product.? Moreover, the fact that much of the
information sought by the subpoena is privileged, together with the great burden that would be
entailed by an item-by-item assertion of privilege, reinforces the conclusion that the subpoena as
a whole is unreasonably burdensome in relation to the defendants’ need for the material sought,
which is, at best, minimal.

In light of the foregoing objections, which, as previously noted, apply to each of the
documents requests separately as well as all of them together, TLPJ will not produce documents
in response to the subpoena unless compelled to do so. See Fed. R, Civ. P. 45(c)(2)(B). We
note, in addition, that general information about TLPJ’s activities in most of the areas covered by
the subpoena can be readily obtained through its website, www tlpj.org.

In addition to the foregoing objections, TLPJ also specifically objects to the following
aspects of the particular definitions, instructions, statement of relevant time period, and requests
for production of documents set forth in Exhibit B to the subpoena. (The numbers used in the
following objections correspond to those in the relevant portions of Exhibit B.)

Definitions:

L, TLPJ objects to the definitions of “and” and “or” as being unintelligible and
rendering it impossible to place a coherent construction on the requests.

2. TLPJ objects to the definition of “communication,” and in particular to its
inclusion of all “documents” as well as other terms not normally encompassed within the concept
of “communication,” as vague and overbroad. The expansive definition adds significantly to the
burden that complying with the subpoena would entail,

? We note that the subpoens does not request that a privilege log be provided until the first date on which documents
arc produced and, hence, that the defendants have not sought to require the production of a privilege log
simultaneously with the serving of these objections. In eny cvent, it would be unduly burdensome to require TLPJ
to review the vast universe of documents potentially responsive to the subpoena and produce a privilege log for all
attorney-clicnt privileged materials and all work product within the time allowed for responding to the subpoena.
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3. TLPJ objects to the definition of “meeting” to include any passing, direct or
indirect encounter in which any “communication” took place, as overbroad, and as imposing an
undue burden on TLPJ to identify “meetings” that are subject to the document requests.

6. TLPJ objects to the definitions of “you™ and “your” to include persons and
organizations other than TLPJ, including former officers, employees, and “associates” and other
persons that are not subject to TLPJ's control. Combined with the instruction to produce all
documents within “your” possession, custody and control, the definition of “your” has the effect
of instructing TLPJ to produce documents that are not within its own possession, custody and
control. TLPJ objects to the subpoena as improper under Rule 45 to the extent it seeks
documents that are beyond its possession, custody, and control. In addition, TLPJ objects to the
definition insofar as it would contribute to overbreadth and unreasonably burdensome nature of
the subpoena by purporting to require TLPJ to produce documents concemning meetings and
communication to which it was not actually a party.

7. TLPT objects to the definition of singular and plural words as including one
another, on the ground that it is unintelligible and renders it impossible to give the terms of the
subpoena a coherent meaning,

Instructions.

1 and 3. TLPJ objects to the instruction to produce original documents in original folders
as being unreasonably burdensome and disruptive to TLPJ’s operations, and unnecessary.

2. TLPJ objects to the instruction to produce all documents in “Your” possession,
custody and control because if its incorporation of the term “Your” as defined to include persons
other than TLPJ and outside of its control.

4, TLPJ objects to the instructions concerning the preparation of a privilege log to
the extent that it requires the provision of information exceeding that required by Fed, R. Civ. P.
45(d)(2), which provides only that sufficient information must be provided to permit assessment
of the claim of privilege. (The excessive information purportedly required by the instruction
includes, for example, “precise” statements of fact, multiple dates including dates when events
occurred of which TLPJ may have no knowledge, statements about whom various people
“purported” to represent, and descriptions of places where documents were kept). TLPJ also
objects to this instruction to the extent it does not allow sufficient time for the preparation of a
privilege log in light of the extreme breadth of the requests.

. 5. TLPJ objects to the instruction that documents be produced in such fashion as to
identify various items of information about their custodians as being beyond the scope of Fed. R.
Civ. P. 45.
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6. TLPJ objects to instruction 6, concerning redaction of documents, on the ground
that the “particularity” requirement it would impose exceeds the requirements of Rule 45,

7. TLPJ objects to instruction 7, which purports to require TLPJ to provide a wealth
of information about documents not in its possession, custody or control, on the ground that it
would transform a Rule 45 subpoena into an interrogatory. The Federal Rules of Civil Procedure
do not permit interrogatories to be posed to non-parties. A non-party cannot be compelled to
answer questions about its past activities in the guise of a Rule 45 subpoena for documents.

8. TLPJ objects to instruction 8, which states that the subpoena’s requests shall be
“deemed” to be continuing and purports to require TLPJ to produce documents it may acquire in
the future. The Federal Rules of Civil Procedure do not permit “continuing” requests to be
imposed upon a non-party through a Rule 45 subpoena.

9. TLPJ objects to instruction 9, which states: “No document request shall be
construed to include individual transactional documents, unless otherwise specified.” This
instruction is unintelligible and meaningless.

Relevant Time Period

TLPJ objects to the over-eight-year time period covered by the subpoena as overly broad
- and unduly burdensome. TLPJ also objects to the purported requirement that it “indicate the date
or dates to which [its] responses relate.” A Rule 45 subpoena cannot require the recipient of the
subpoena to answer questions about documents produced in response to the subpoena.

Requests for the Production of Documents.

1. Request No. 1 seeks: *Documents sufficient to show any Meeting between You
and any other attorney(s) or law firm(s) during which anything relating to (1) the prosecution of
class action lawsuits, (ii) legislation affecting class actions, or (iii) the impact of judicial
decisions affecting class actions, was discussed, including but not limited to all meeting notes,
agendas, presentations, surnmaries and/or minutes, including all supporting materials referenced
in such documents; provided, however, that there need be no production of documents relating to
any Meeting regarding a pending litigation in which both You and the other attorney(s) or law
firm(s) had previously been retained.”

TLPJ objects to Request No. 1 based on the overbreadth and unreasonable burden,
relevance, First Amendment, and attorney-client/work product privilege grounds set forth on pp.
1-4 above. The request for documents “sufficient” to show all meetings where anything was said
that related in any way to class actions, class action legislation, and judicial decisions on class
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actions (including all meeting notes and other documents) would require review of an
overwhelming number of meetings and documents, and impose a tremendous burden and
expense on TLPJ and its staff. TLPJ's meetings regarding class action issues, moreover, are
entirely unrelated to the issues regarding arbitration and foreign transaction fees at issue in this
litigation. Moreover, such meetings lie at the heart of TLPJ’s First Amendment advocacy
efforts, and a great many of such meetings would involve attorney-client privileged materials
and/or protected work product. (The exclusion from the request of meetings involving pending
litigation in which TLPJ and the other participating attorneys had previously been retained does
not address the privilege issue, because communications preceding the initiation of litigation or
the formal creation of an attomey-client relationship remain subject to both work product
protection and attorney-client privilege.)

2. Request No. 2 seeks: “Documents sufficient to show any Meeting between You
and any other attorney(s) or law firm(s) during which arbitration clauses in consumer agreements
were discussed, reviewed, or referenced, including but not limited to all meeting notes, agendas,
presentations, summaries and/or minutes, including all supporting materials referenced in such
documents; provided, however, that there need be no production of documents relating to any
Meeting regarding a pending litigation in which both You and the other attorney(s) or law
firm(s) had previously been retained.”

TLPJ objects to Request No. 2 based on the overbreadth and unreasonable burden,
relevance, First Amendment, and attorney-client/work product privilege grounds set forth on pp.
1-4 above. The request for documents “sufficient” to show ajl meetings involving discussion of
consumer arbitration clauses (including a// meeting notes and other documents) would require
review of an overwhelming number of meetings and documents, and impose a tremendous
burden and expense on TLPJ and its staff. TLP)'s meetings regarding arbitration issues,
moreover, have no bearing on whether the defendants’ conduct with respect to the arbitration and
foreign transaction fees at issue in this litigation was lawful. Moreover, such meetings lic at the
heart of TLPJ’s First Amendment advocacy efforts, and a great many of such meetings would
involve attorney-client privileged materials and/or protected work product. (The exclusion from
the request of meetings involving Ppending litigation in which TLPJ and the other participating

- attorneys had previously been retained does not address the privilege issue, because
communications preceding the initiation of litigation or the formal creation of an attomey-client
relationship remain subject to both work product protection and attorney-client privilege.)

3. Request No. 3 seeks: “Documents sufficient to show communications between
You and any other attorney(s) or law firm(s) concerning the sharing of costs among attorneys in
any class action litigation or litigations generally.”

' TLP{ objects to Request No. 3 based on the overbreadth and unreasonable burden,
relevance, First Amendment, and attorney-client/work product privilege grounds set forth on pp.
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1-4 above. Imposing on TLPJ the burden of searching for information on this subject is
particularly unwarranted given that the plaintiffs in the Ross action do not appear to be
challenging litigation cost-sharing, nor does cost-sharing among plaintiffs’ attorneys (let alone
TLPJ’s communications on the subject) otherwise appear to be relevant to any issue in the case.
In addition, the request raises serious issues of privilege and work product because of its failure
to exclude cost-sharing arrangements in cases in which TLPJ is acting as counsel. The request
appears to be no more than a fishing expedition on a subject far afield from that of the Ross case.

4. Request No. 4 seeks: “Documents sufficient to show communications between
You and any other attorney(s) or law firm(s) concerning the financing of class action lawsuits
generally, or in particular cases.”

TLPJ objects to Request No. 4 based on the overbreadth and unreasonable burden,
relevance, First Amendment, and attorney-client/work product privilege grounds set forth on PP-
1-4 above. Imposing on TLPJ the burden of searching for information on this subject is
particularly unwarranted because the financing of class action litigation (let alone TLPJs
communications on the subject) is unrelated to the subjects on which the Ross plaintiffs allege
the defendants conspired and doe not otherwise appear to be relevant to any issue in the case. In
addition, the request raises serious issues of privilege and work product because of its failure to
exclude cost-sharing arrangements in cases in which TLPJ is acting as counsel. Again, the
Tequest appears to be no more than a fishing expedition on a subject far afield from that of the

- Ross case.

S. Request No. 5 seeks: “Documents sufficient to show communications between
You and any other attorney(s) or law firm(s) concerning the actual or considered drafting and/or
filing of any amicus brief in any class action case.”

TLPJ objects to Request No. 5 based on the overbreadth and unreasonable burden,
relevance, First Amendment, and attorney-client/work product privilege grounds set forth on PP
1-4 above. Producing all (or even “sufficient,” whatever that means) documents relating to
communications conceming the actual or possible drafting of amicus briefs would be particularly
burdensome because of the large number of potentially responsive documents. TLPJ’s
consideration of what positions to take in amicus briefs is also central to its First Amendment
advocacy efforts, and all or nearly all responsive documents would be subject to work product
protection and/or attorney-client privilege. Moreover, the details of TLPJ's consideration of
whether to file amicus briefs and of the drafting process regarding such briefs have no relation to
the issues that are the subject of the Ross litigation, and even if they had any tangential
relevance, the defendants’ asserted need for them would not come close to outweighing the
practical burden of producing them (or preparing a privilege log covering them), the effect such
production would have on TLPJ’s First Amendment interests, or the burden production would
impose on the attorney-client privilege and work-product protection.
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6. Request No. 6 seeks: “Documents sufficient to show communications between
You and any other attomey(s) or law firm(s) relating to legislation concering class action
litigations.”

Request No. 6 appears to be subsumed within Request No. 1; even if its scope may be
slightly different, TLPJ objects to it for the same reasons that it objects to Request No. 1. TLPJ’s
First Amendment objection is particularly pertinent to a request concerning communications
involving proposed legislation. Moreover, such communications are particularly far afield from
the subject matter of this litigation, which is credit card companies’ imposition of arbitration
clauses and foreign transaction charges, not their legislative advocacy concerning class actions.
(Defendants, of course, would be entitled to Noerr-Pennington protection for any genuine
legislative advocacy efforts, but they have no need to obtain documents relating to TLPI’s
advocacy if they can establish that their own conduct falls within the scope of that doctrine.
Whether defendants have a valid Noerr-Pennington defense will in no way tum on information
about 7LPJs legislative advocacy.)

Based on its substantial objections to the subpoena as set forth above, TLPJ will not
produce documents in response to it. Please feel free to contact me if you have any questions
about TLPJ’s position or if there are issues you would like to discuss.

Sincerely yours,

Scott L. Nelson



