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Phone (213) 64D-3883 * Fax (213) 640-3911 

Legal Aid 
Foundation 
--of--

Los Angeles 

FAX COVER SHEET 

To: Deanne Loonin 

Company: NCLC 

Fax: 

77 Summer Street, 10th Floor 
Boston, MA 02110-1006 

Fax: 617 542-8028 

From: Elena H. Ackel 

pages:,I!IJ "2-
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Phone: 617 542-8010 Re: PIRG represented by Public 
Citizen re subpoena matters 

o Urgent o For Review o Please Comment o Please Reply o Please Recyde 

The information contained in this facsimile is information protected by the attorney-client and/ or work product privileges. It is intended for the use of the individual 
named above and the privileges are not waived by virtue of this been sent by facsimile. If the person actually receiving this facsimile or any other reader of the 
facsimile is not the named recipient, any use, dissemination, distnbution or copying of the communication is strictly prolubited. If you have received this 
communication in error, please immediately notify the sender by telephone and return the original message to the address below via U. S. Postal Service. Thank you. 
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Clarisa Herrera - Fwd: FW: 087-26 LAFLA 

From: Clarisa Herrera .. ~ ~1~ - . y ~~/ 

-+#¥---..-~. ~(JPt,) e; if ~ S-
Dear Mr. Gupta, ~ • PJ-
To: dgupta@citizen.org; Elena Ackel 
Date: 11/7/200512:22 PM 
Subject: Fwd: FW: 087-26 LAFLA 

I sent you the fax documents in batches that match the numbers on the cover sheet. I * a f,J{ 
1. Subpeona for the Office of Administrative Hearings. 'tV 
2. Brooks Institute of Photography Notice of Conditional Approval 
3. Our Response to suboena 

·---74. Sanctions Motion (this one I am about to send with this new cover page). 
-?- 5. Here is an additional §~~ with the Motion for Protective Order that was not included on the original 

cover sheet info. - r"""- f'i J;;.t( ;If F . 
Thank you very much. H A 

(;; CJWz 
Sincerely, g~_ --=~ :'5 /\11 ~7C?r1A/J - d?/?~)A - (S-OJ 
Clarisa Herrera /~~''''''"'' r~p f 

Legal Secretary for Consumer Law / Trade School Unit 
and Government Benefits Unit 
LEGAL AID FOUNDATION OF LOS ANGELES 
5228 Whittier Boulevard 
Los Angeles, California 90022-3883 

phone (213) 640-3926 
fax (213) 640-3911 (attention: Clarisa) 
.ch .~rreJa@Lctf~~Qf.9 
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BEFORE THE 
OFFICE OF ADMINISTRATIVE HEARINGS 

In the Matter of: Bureau for Private Postsecondary and 
Vocational Education adv. Brooks Institute of 
Pllotography 

Agency / Agency Case No. 06147 

OAH No. 2005080993 

o SUBPOENA: Requesting Testimony GZJ SUBPOENA DUCES TECUM: Requesting the Production o/Records or Things 

THE PEOPLE OF THE STATE OF CALIFORNIA 
(name and address o/person being subpoenaed) 

Los Angeles Legal Aid, East L.A. Office, 5228 
SEND GREETINGS TO: Custodian of Records Whittier Blvd., Los Angeles, CA 90022 

(name. address and telephone number 0/ contact person) 

I. At the request of 0 Petitioner Ii1 Respondent Tiffany Mitchell, Greenberg Traurig, LLP, 2450 
Colorado Ave., Ste. 400E, Santa Monica, CA 90404 

(party name) Brooks Institute of Photolrraph~ 

2. You are bereby commanded, business and excuses being set aside, to appear as a witness on: 

(date) , at (time) , and then and there to testify at: (location) 

o OAH, 560 J Street, Suite 300, Sacramento CA 95814 o OAH, 320 West Fourth Street, Room 630, Los Angeles CA 90013 

o OAH, 15150ay Street, Suite206,OaIdand CA 94612 o OAH, 1350 Front Street, Room 6022, San Diego CA 92JOI 

o Other: , California. 

3. You are not required to appear in person if you produce the records described in the accompanying affidavit and a completed 

0 declaration of custodian of records in compliance with Evidence Code sections 1560, 1561, 1562, and 1271. (I) Place a copy of 
the records in an envelope (or other wrapper). Enclose your original declaration with the records. Seal them. (2) Attach a copy 
of this subpoena to the envelope or write on the envelope the case name and number, your name and date, time, and place from 
item 2 (the box above). (3) Place this first envelope in an outer envelope, seal it, and mail it to the Office of Administrative 
Hearings at the address checked in item 2. (4) Mail a copy of your declaration to the attorney or party shown in item 1. 
4. You are not required to appear in person if you produce the records described in the accompanying Attachment A and a 

I2f completed declaration of custodian of records in compliance with Evidence Code section 1561. 
By September 21. 2005 (date), send the records to: Worldwide Network, 1533 Wilshire Blvd., Los Angeles, CA 
90017. Do not release the requested record to the deposition officer prior to the time and date 
specified above. 

NOTE: This manner of production may not satisfy the rel1uirements oLEvidence Code section J 56 J for admission at hearing. 
5. You are ordered to appear in person and to produce the records described in the accompanying affidavit. The personal 

0 appearance of the custodian or other qualified witness and the production of the original records is required by this subpoena. 
The procedure authorized by subdivision (b) of section 1560, and sections 1561 and 1562 of the Evidence Code wiu not be 
deemed sufficient compliance by this subpoena. 

6. Disobedience to this subpoena will be punished as contempt of court in the manner prescribed by law. 

7. Witness Fees: Upon service of this subpoena, you are entitled to witness fees and mileage actually traveled both ways, as 
provided by law, if you so request. You may request them before your scheduled appearance from the person named in item I. 
See Government Code sections J ].150.05, J 1450.50, 68092.5-68093, and 68096. J -68097.10. 

8. IF YOU HAVE ANY QUESTIONS ABOUT WITNESS FEES OR mE TIME OR DATE YOU ARE TO APPEAR, OR TO BE 
CERTAIN THAT YOUR PRESENCE IS REQUIRED ON THE DATE AND TIME SPECIFIED ABOVE, CONTACf THE PERSON 
REQUESTING THIS SUBPOENA, LISTED IN ITEM 1 ABOVE, BEFORE mE DATE LISTED IN ITEM 2 ABOVE. 

(Date Issued) __ q-'+-/-+l.,...h .... Q<-S.::...< ____ (Signature of Authorizing Official) ;;,. ~ 



(Printed Name) T,~ M',tclJtll (Fitle) AHafl1~ at Law 

LA-FS)\359014vOl\86110.011100 



DECLARATION FOR SUBPOENA DUCES TECUM 
(Any party issuing a subpoena for production of books and/or records must complete this section.) 

The undersigned states that the books, papers, documents and/or other things named in attachment A hereto and requested by 
this subpoena are material to the proper presentation of this case, and good cause exists for their production by reason of the 
following facts: 

Respondent Brooks Institute of Photography ("BIP") requires the documents described in Attachment A 

hereto to investigate whether Bureau for Private Postsecondary and Vocational Education ("BPPVE") 

employees improperly divulged information regarding its investigation of BIP to third parties. In 

addition, the documents are necessary to investigate the allegations set forth in BPPVE's July 11, 2005 

Notice of Conditional Approval to Operate. 

(Use additional pages, ijnecessary, and attach them to this subpoena.) 

Executed September 1, 2005, at Santa Monica , California. 
I declare under penalty of perjury that the foregoing is true and correct. 

METHOD OF DELIVERY of this subpoena: 

o Personal Service - In accordance with Code of Civil Procedure sections 1987 and 1988, delivery was effected by showing the 

original and delivering a true copy thereof personally to: 

o Messenger Service - In accordance with Government Code section 1145020, an acknowledgement of the receipt of this 

subpoena was obtained by the sender after it was delivered by messenger to: 

I2J Certified Mail, Return Receipt Requested - I sent a true copy of this subpoena via certified mail, return receipt requested to: 

(name and address of person) 

Los Angeles Legal Aid, East L.A. Offices 

5228 Whittier Blvd. 

Los Angeles, CA 90022 

at the hour of 4:30 ~ m., on _..;:.S"-,,e:,&::.pt.::.:..~l~ ____ , 20""-05"----_______ _ 

City of Santa Monica , State of California 

r~ tJf/Jjj;)J 
Ll r runt! ! up ill!i! 

OAH-l (Rev. 10/00) - REVERSE 



ATTACHMENT A 

Definitions 
The term "Document(s)" shall have the same meaning as the term "Writing" set forth in 
California Evidence Code § 250. 

The term "Relating to" shall mean directly or indirectly constituting, containing, 
embodying, concerning, evidencing, showing, comprising, reflecting, identifying, relating 
to, stating, referring to, dealing with, commenting on, responding to, describing, 
involving, mentioning, discussing, recording, supporting, negating, or in any way 
pertaining to the subject. 

The term "Communications" shall mean any exchange or transmission of information of 
any kind to another person, whether accomplished by person to person, by telephone or 
through any other medium, including, but not limited to, discussions, conversations, 
negotiations, conferences, meetings, speeches, memoranda, letters, electronic mail, voice 
mail, notes, statements or questions. 

Document Request 

1. Any and all documents relating to any communications between any Los Angeles 
Legal Aid employees, including without limitation communications by and 
between Elena H. Ackel, Esq, and any employee of the Bureau for Private 
Postsecondary and Vocational Education ("BPPVE") relating to Brooks Institute 
of Photography ("BIP") and/or Career Education Corporation ("CEC"). 

2. All documents provided to you by any employee of the BPPVE relating to BIP 
and/orCEC. 

3. Any and all documents relating to any communications between you and any 
television, print, radio or other media representatives (including without limitation 
Gretchen Morgenson of the New York Times, Morgan Green of the Santa 
Barbara News Press, any other journalists or reporters, and/or any employees of 
CBS) regarding BPPVE, BIP and/or CEC. 

4. Any and all documents relating to any communications between you and any 
investment firms, banks, or agencies (including without limitation Warburg 
Pincus and/or UBS Investment Research) regarding BPPVE, BIP or CEC. 

5. All documents relating to any communications between you and Mark A. 
Kleiman, Esq. and/or Janet L. Spielberg, Esq. 

6. All documents relating to all communications between or among any persons 
regarding BPPVE, BIP and/or CEC not otherwise requested above 

7. All telephone logs relating to any communications requested above. 

LA-FS 1\357S42v02\86 I 10.011 100 



8. All facsimile logs relating to any communications requested above. 

9. All telephone bills relating to any communications requested above. 

LA-FSI\3S7S42v02\8611O.011100 



z. 



DECLARATION OF SERVICE 

Case Caption: In the Matter of: Brooks Institute ofPhotot~raphy 

I, the undersigned, declare that I am over eighteen (18) years of age 2'ld not a party to the within entitled cause. I am employed in the County of Sacramento, and roy i:·usmess address is 400 R Street, Suite 5000, Sacramento. California 95814. 

On July 11, 2005, I served the foregoing document described as: 

NOTICE OF CONDITIONAL APPROVAL 

by placing it in an envelope addressed to the last known address of the perso: I to whom it is addressed. as follows: 

Dr. Greg Strick - President 
Brooks Institute of Photography 
801 Alston Road 
Santa B=u-bara, CA 93108 

Regular and Certified Mail Nc 7004 2890 0000 2794 8983 
Return Receipt Requested 

I am familiar with our Department's practice of collection and proces.: ing correspondence for mailing. Under that practice, it would be deposited with the U.S. Postal ~ :rvice on that same day with certified mail and first class mail postage thereon fully prepaid at S,.:ramento, California in the ordinary course of business. I am aware that on motion oft1:e party served, service is presumed invalid if the postal cancellation date or postage meter dE":e is more than one working day after the date of deposit for mailing in this declaration. 

I declare under penalty of perjury under the laws of the State of CaJjfc,mia that the 
foregoing is true and correct. Executed this 11'" day Of~ C'+L--

1f56~ "------



_S_1'_A_TE_O_F_CALJ __ -FO-RN-I-A-------------------------"AA:..:.:!40L0 ~('.HWAR7~NEGGER, Gowmor 

<A.~'d 
Consumer 
Affai~ 

July 11.2005 

BUREAU FOR PRIVATE POSTSECONDAI::Y 
AND VOCATIONAL EDUCATION 

Physical Address: 400"Rft Street. Suite 5000 • SactamP.lltn. ('.A 9.:814-6200 Mailing Address: P.O. Box 980818 • West Sacramento. CA 957:18-0818 
Phono: (91$)445-3427 • F~ (916)~~~T1 

~ 
\Wi' 

Dr. Greg Strick, President 
Brooks Institut¢ of Photography 
801 Alston Road 

Certified Mail Number 700.; 2890 0000 2794 8983 
Return Receipt Requested 

Santa Barbara, CA 931 U~ 

RE: Notice of Conditional Approval to Operate 
Institution Code No. 4201871 

Dear Dr. Strick: 

Under the authonty granted the Bureau for Private Postsecondary and Vocational Edrcation ("Bureau") \Dlder ~ections 94900 and 94901 of the Calitbmia Education Code. the Bureau notifie:- you. Dr. Greg Strick, Prooidcnt of Drooks Institute uf Photography ("Brooks Instinne"), that the llureau has determined that an Wlconditional grant of approvnl to operate is not in the public iul.c;n~L Ba::;ed upon the Renewal Application, information sind materials submitted by Broola: Institute in response to the subst'l\lCUlL Cumplitmce Visit Report and materials and information Tevif\w~.rl during the Unannounced Visit that fc.llowed, Brook3 Institute of Photography is granted a Conditional Approval to operate effective from Jnly 11 2005 through June 30, 2007 (a period of not more than two years). This expiration date may be earlier as "consequence nf Rctian taken by the Bureau resulting from site visit findings or other information brough:' to the attention of this Bureau. This Conditional Approval is linUted to the following programs: 

DiVlulWl in Professional Photography 
Diplomll in Film and Video h-oductiou 
A~~clate of.A.rU In Visual Journalism 

Bachelor of Arts in Visual Communir.ation 
Bachelor of Arts in Professional Photography 

Bachelor of Arts in FUm and Video Production 
Bachelor of Arts in Visual.Tournalism 

Master of Science in Photography 

T Tnr.leT C.alifomia Education Code £lection 94840, em application for rc-aPPl'o'Val Wl.sL be ~ubmitted at least ninety days prior to the tennination of your approval. Please reference the att:1cbe·J Conditional ApproyaJ documents listing the school title. site address and code numher, approved progran' ~ and term of spprovnl. You will be contacted prior to a Site Visit, informed of the composition and qual; I ications of the Vi~tine Committee, and given an opportunity to challenge that composition. 
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INSTITUTION'S RIGHT TO A HEARING 

Pursuant to Education Code sections 94901(cX3), 94965, and 94975, and GovemrOlent Code section 11500 and following. you may make a written request for a hearing withiu 15 days of the dale on which this letter is served on you by certified mail. A written requeSt for a hearing may be made by del vering or mailing, within 15 days of service of this Jetter, a signed and dated statement to the effect that Brook!: Institute of Photography requests a hearing of the Bureau's conditional approval of its application for renel.nl to operate to: Sheila Hawkins, Education Administrator, Bureau for Private Postsecondary and Vocational Education, 400 R Street, Suite 5000. Sacramento, CA 95814. 

Should you request a hearing, you may, but need not be, represented by counsel at all stages of the proceeding. You also have the right to be present at the hearing, to cross-examine witnesses, and t:t present evidence. 

If you request a hearing, further information regarding your right to discovery and tc: request a postponement oftbe hearing for good cause will be provided to you with the notice of hearing. Unl.:ss a written reques~for a hearing is signed by you or on your behalf, and is delivered or mailed to the Buc:lau within 15 days after service of this letter, Brooks Institute of Photography will waive or forfeit the riJht to an administrativo hearing, and the Bureau's conditional approval of Brooks Institute's renewal applica::ion wiJJ become [mal on the day following the last day to request a bearing. 

NOTICE REGARDING ST1J>ULATED SETTLEM:ENTS 

Education Code section 94975 provides for the disposition of any issues involved in , 1e hearing by stipulation or settlement prior to the hearing date. A stipulated settlement is a binding written agreement between you and the Bureau regarding any or all of the matters charged and the consequences thereof. Such a stipulation must have the approval oithe Bureau but, OI;1ce approved, would be incorporated into ;1 final order. 

I. BACKGROUND AND HISTORY OF TIlE APPLICATION 

The Bureau is within the Department of Consumer Affairs and is responsible for regulating California's private postsecondary educational institutions in compliance with the Private Postst~condary and Vocational Education Reform Act of 1989 ("Acf' - California Education Code sections 947008]) 0 1 following). In order to operate legally in California, schools that are not exempt must obtain "approval to ( ;>erate" from the Bureau and meet minimum educational standards under the Act (Education Code section 948: 1). 

Brooks Institute of Photography is owned and operated exclusively as a Limited Lial:ility Corporation. which is wholly owned by Career Education Corporation located at 2985 Greenspoint Parkt',ay, Suite 600. Hoffman Estates, llIinois. The Bureau approved Career Education Corporation's ownership of Btoob Institute on May 4, 1999. Brooks Institute submitted an application for renewal to operate in the Stal'~ of California. received on October 4, 2004. As part of the evaluation of the renewal applicati~ the Bur(;:lu conducted an on-site assessment of Brooks Institute's records on November 8 and 9, 2004. The on-site nview was prompted., in part. by allegations of unethical business practices made by a former employee of Br~ks Institute to Brooks Institute's accrediting agency. the Accrediting Council for Independent Colleges and Schools (ACICS). The following is a brief chronology of Brooks Institute's application for renewal to operate 

October 4, 2004 

November 8, 2004 

The Bureau receiws Brooks Institute's applicatiO:l for renewal to operate. 

Bureau for Private Postsecondary and Vocational Education 
representatives Marcja Trott and Lynnel1e Cllse conduct an on-sire 
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December 1, 2004 

December 31. 2004 

January 31.2005 

February 23, 2005 

February 28. 2005 

assessment of Brooks Institute by randomly se((:~ting student records for 
review, including fifty student records from the ( ~oplcancel1ation list. 

Marcia Trott, Senior Education Specialist, se!tds a report to Brooks 
Institute detailing general findings and issues of non-compliancl: and 
violations of the Act. 

The Bureau receives Brooks Institute's response :0 the December 1,2004 
report 

The Bureau receives Brooks Institute's revised r:sponse to the December 
1,2004 report 

Nicole L. Burke, an employee of the Bureau fi:r Private PostSeCondary 
and Vocational Education, visits Brooks Instih.:e posing as a potential 
student. 

Bureau for Private Postsecondary and VocationaJ Education 
representatives Marcia Trott, LynnelJe Case, and Deborah Godfrey 
conduct an unannounced visit to Brooks Institute 

.RccoDciJianon of the December 1, 2004 Compliance Visit Report 

The Bureau has completed an evaluation of Brooks Institute's application for renew:l to operate as a private postsecondary educational institution. The November 8 and 9, 2004 on~site evaluation culminated in a compliance report. dated December I, 2004. outlining findings and speciiic area: of non-compliance by Brooks Institute. Brooks Institute responded to this repon on December 31,2004, anel provided additional and amended information on January 31,2005, Non-compliance issues included, in part. offering an·unapproved program entitled "J>re...Graduate Studies"; the failure to provide prospective students ·vith the "Tnmsferability of Units and Degrees Earned at Our School" disclosure form; and the omission of ret: uired information in the catalog and on the enrollment agreement. Also cited were issues regarding Broo)is Institute's admissions policies and procedures. as well the omission of material facts in the catalog reganling Joan indebtedness a student may incur while enrolled in a Brooks .Institute program.. Brooks Institute sa':isfactorily responded to several oftbe noo-compliance issues identified by the Bureau, including: 

• admissions policies and procedures 
• catalog omissions 
• unapproved educational titles 
• organization of student records 
• enrollment agreements 
• Notice Concerning Transferability of Units and Degrees Earned at Our School 
• scholastic regulations and graduation requirements 
• tuition, fee and refund schedules 

The December 1, 2004 compliance report also cited violations, including one regarding the "School Performance Fact Sheet'" and another regarding "Ethical Principles and Practices" anl('ng others, that have not • been sufficiently resolved. In consideration of these unresoJved jssues, the Bureau co;' .ducted an unannounced visit to Brooks Institute in February 2005, which also yielded evidence of noo-cc npliance related to the 



BruuL Ins/itllt.: CI/ Phu(U1;fUP"Y 
.July 11. )005 
Page4ojJ9 

Student Tuition Recovery Fund (STRF). It is these violations and acts of nOD-com )bance that are the bases [0,. C;:i:Wl! OfUlt:; luh;:gauon.s uuuillru ill Se~liuJl.s A lhruugh C of this dUl.JumonL 

lL BASES FOR CONDmONAL APPROVAl .. 

The Bureau has completed its review and assessment of the Brooks Institute of Photography renewal application to operate as a private postsecondary educational institution pursuant t:. -Education Code section 94900. Education Code section 94901(cX2) defines the circumstances under whlcl) ,t IS appropnate tor the Duwau Lu grdllL a CumliLiu.LULl Approval Lu upcmue; 

"If the institution is in compliance with this chapter, but hss operated within l,lCee years before the filing of the application in violation of thiR chapter then in effect.. ,'Ir if the council detennines that an unconditional grant of approval to operate is not in the pllblic interest,. the council may grant a conditional approval to operate subject to whatever restri ,:tions the council deems appropriate. The council shall notify the institution of the restrictions ;)r conditions. the basis for the restrictions or conditions, and the right to request a heatiog to contest them. Conditional approval shall not exceed two years." 

Tb$ following violations substantiate the Bureau's rensoru; why it m not in the pub' ic intcrC3t to grant n full, nnconnitional Aflpmv<l1 to opt'lrntft to Rrooh fnstitnte ftt this time, 

A. BROOKS INSTITUTE PRESENTED FALSE OR MISLEADING JNFO;rnA TION TO PROSPECTIVE STUDENTS REGARDING EMPLOYMENT OPPORTVN;:TIES. 

Brooks Institute presented false and misleading information to prospectIve studellts regardang employment uppurtuuiLit:s in Llm::t: n:;s~l..s: (I) ava.ihsbilily uf jvb:o; (2) potential sahaitl:o; ;:nd (3) ~ placement oervioes provided. 

Generally. the Bureau may refuse to issue or renew an approval if the instiruti:rn violates any standard,. rulo, or regulation under the chapter governing private postsecondary anc vocational institutions. (Education Code § 94830(a).) The Bureau has the authority to refuse to issue OJ renew an approval if the institution presents to proSpective students information that is false or misleadini~ relating to employment opportunities. (tiducation Code § 94K;U(b).) In addrtloo, the Retorm Act p:ohibits an institution or rc~stmUitivc vI an iwUluliun wm "RUVenlS[ing] concerning job availability, c!egree of sldll and length of timo required to Ion:m a trade or :Jilll unless the information is a.ocurato aQC, in no way misleading." (Education Code § 94831 (f).) 

The Act enumerates certain misrepresentations that violate the Act: 

"No institution or repreSentative of an institution shall make or cause to be n .ade any statement that is in any manner untrue or misleading. either:.by actual statement, omission, or intimation." (Education Code § 94832(a).) 

"No institution or representative of an institution sho.ll engage in any falGe, :Ieceptive, misle.ctding, or unfJtir act in ('.onnf".CTion with l\Oy m'ltter, including the institution's adv(>.rt ring and promotion. the recruitment of students for enrollment in the institution. the offer or sale of :1 program of instruction. course length. course credits, the withholding of equipment, educational m :L1erials, or loan or grant funds from a student, training and instruction, the collection of payments. or job placement." (Education Code § 94832(b).) 
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The Act then mandates that certain disclosures be made to prospective students: ';Each institution ofiering a degree or diploma program designed to prepare students for a particular vocatit. nal, trade, or career field shall Juuviut:: to t:al,;l! pmspeclivt: stuueut it sulluul pt:rfunmwl;t: fact sl!t:et tli.sLOli:siug all uf the fulJuwiug informntion: 

(3) The number and percentage of students who begin the program and secun emptoyment inthcdleld for which they were trained. In calculating this rate, the institution shar consider as not having obtained employment, any graduate for whom the institution does not posse; is evidence, documented in his or her file, showing that he or she bas obtained employment in the .lCcupation for WhIch the program is off~. 

(4) The average annual starting wages or salary of graduates of the inS' imtion's program, if the institution makes a claim to prospective students regarding the starting salari,:s of its graduates. or the starting salaries or local availability of jobs ill a field. The institution shall disclose to the prospective student the objective sources of information necessary to substantiate the trod' fulness oftbe claim. 
Eacb school that offers or advertises placement assistance for any course of nstructJon shall file with tho councU its plOOClllcllt statlsties for tile 12-uloutb yeJiod 01 caJeucUu yea! iJ uuediately pfeccdiug the date of the 3Chool's application for annual review for every course of io3trui~tion." (Eduontion Code § 94816(a).) 

1. BROOKS INSTITUTE PROVIDED FALSE OR MTSLEADrNG INFORkfA110N REGARDING EMPLOYMENT OPPORTUNITIES. 

Representativc:s of Brooks Institute provided false and misleading informaticlQ regarding employment opportunities to then-prospective students who graduawd in 2003. as wen ~ ; to prospective gtu<ients entering proernm,; in 7.00.'). Oeceptive (lractlC'.e. .. mj"repre~ joh pl .. cemer , and employment tenure that were in direct contradiction with its own placement records, as well ru; national and state labor statistics. 

Un or about ApnJ 4-.)1 200~. the Hureau sent out 121 e-matl surveys to a sampling of 200:; graduates asking What representations were made by Brooks Institute regarding emplc:f'Illem opporwnities. Of tho~ fourtc~n gmduaks responded.1 DrOOks Institute made the folJowinE representations to these prospective students with regards to career opportunities: 

Graduate # 32
; "I enrolled in the program because r loved photograph~. and was told that after going to Brooks I would have a 95% chance of finding a job after grduation. The admissions representative told me I would have a 95% chance of finding a job afteJ· graduation. Brooks did no [sic] meet those expectations. as I don't have a photo related job." 

J The: o-maiJ ad~'Ses ~ providYd by Instilutc: from its dll.taba.se. Many were DO longer viable. 
:t Individual students are referred to herein by number to protect the privacy of the students. TI:e identities of students will be discJ~ed IU any pottmdal hc:ming or pLlnillU.D£ to any wlid request for dbcovcry. At lilly po .mtial hearing, Comphlim:tnL win move fur an order limiting the disclosure (lfthe idenrities of these S'lUdents to this proceed.lg and/or resulting appeals. 
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Brooks Institute records indicate this 2003 baccalaureate graduate in Professional Photography was <'college-placed" in part-time' employment. As recorded, this grar uate's employment began eight months after graduation as a "'Web Developer' With a wage or S12.00 per hour. "Web Developc:r' is not a plc:u.;cwtml ill lhc field of Professional PhorograF.1Y. Institute records also reflect to~lloan indebtedness fOT this 2003 graduate of approximately $16,600. 

Graduate # 6: ''1 was told that jon plar.ement was almost 100% afu· graduation with income sufficient to warrant the loans necessary for me to attend. This turned out to be un-true. It took me fifteen months to fmd industry work, and still it isn't earning me as ;'lucb as I spent in school." In response to the Bureau's survey question, "Are you working in tin I oCcupation/or which "your degree or diploma prepared youfor? " Graduate #6 stated. "Yes. To th·: extent that I am a courier 
fOJ i:I. prutJuclion company. I still am not using the skills that I honed in !:chooJ." 

Brooks Institute records indioate this 2003 baccalaureate gradUAte in rim! Video Production was self-placed in part-tirnfl hourly employment seven month£ prior to grad' . .alion. The job title listed by Brooks Institute was "filmIvideo production." Tn oth~r Rrooks lnst ~te records (Employmmt Verificatioll Form), the job title for this graduate is listed as a "fLlm screener" at a movie theater with a wage of $6.50 per hour. Institute records also reflect total loan indebtedness for this 2003 baccalaureate graduate of approximately $112,000. 

Drooks fustitutc aIso uJ.a1lc rcp(lj~e1ltations to prospective students for pr(·~ams beginning in 200:, when it provided the Student Performance Fact Sheer with figures and statistics fo, tltc 2003 graduate... The Fnr.t Sheet represeoted the followiog: 

Of those Students who COlt pleted Their PrnerJlm in 
Program 2003, the NUDlber and P. 

.i!:n.ploYmeat 
:-ccntage who Secured 
/I the Meld RAr.helor of Arts in Profes:sional PbotoAnlphy 92/8 % Diploma iP ProfussfonaJ.~hotOgraphy 2/ (), ~ Baobdor of Arts in Film and Video Productio1l 13/8 % Diploma in FUm ana Video Production '!be", wete no S~ in this prugrw that Wttc stOOlUled to 

.... ""p~ in 2003. Bachelor of Arts in Vilrual Journalism 6/8: ~ - -- -Associate of Arts m Visual JOUlnillism 6/85 ~ 
M~ of Science in l'hOlOg.tll!1lty 1/101 % Baclle:l()r of Ani in VL<;ual C.ommnnir.Annn There wt.te no ~rt.( in !hI" PfnC"lr mill w.:re ~cd to 

complcn: in 2003 . . -

These representations have proven false. The Buteau's review and verifkation of Brooks Institute records resulted 10 lower placement figures than those reported above t· ~cause the records were contradicted by graduates and employers during tile Bureau's investigation_ :-ive ofthe fourteen 2003 pduate5 (#s 1,3. G. 11 aU\.1 13) alb noL workiug in a fieJd related to their d( sree. yet Brooks InstInne records reflect aU fivo as employed in industry-rcln.tcd jobs. 

The difficulty experienced by these and other 2003 graduate!; of Rrool:s InsTimte's educ.ational programs in securing employment in the fieJd of stody is borne out by state :md national employment 
--

) Brook$ Institute: did not provide a dlillnidon of "part tinu;;n employment. However. ".fiatt time" empl ymr:m i~ rir;finpJj in Education Code § 94854(k)(2) as at least 17.5 hours, bUt less Than 32 hours. per week for it period of at least 60 :fays in the occupatiQJl:S or job tiUQ tu wWch Ihe prognun ot lnstrnctlOD is rc;pzt:St:med to Jeatl. proVided the stUdent complcu:s I handwritten Statement at the bCiinninu of the pmentm Imollt thl'! p.f1d oltM progntm which nates that the $tUdent', ~\>Cationa1 objeo- vc is part-time e=plo),mbftt. 
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projections and other labor statistics. Nationally. the job outlook for Photo ~:raphers projects average 
growth, but competition for job openings will be intense. In California. this :tccupatioD is projected to 
increase by only 5.8 percent, representing 400 net openings in the ten:-year reriod beginning in 2002, 
withjust 180 employment operungs per year statewide.4 

III lUlditiuu lu its dipluJJJU amI 11~~'V" prugnull:> ill Phulugn:tphy, BIOOks LI&titute offers three other 
degree programs with a different, but shared, fOCU3: 

• Associate of Arts ill Vi9UQl Journalism 
• Bachelor of Arts in Visual Journalism 
• Bachelor of Arts in Film and Video Production 

Graduates of these programs expect to be employed as film and video C(litors and skilled camera 
operators. As with Professional Photographers, the national job outlook fo' Film and Vid~ EditorS 
projects average gro'9vtb coupled with keen competition for job openings t:U'Ough 2012. However. 
growth will be tempered by the increase in offshore motion picture prod: . .ction. In Califom~ the 
demand lbr Film and Vi<.leo Editors i:l proje::cwu to have:: llyc:;rctge growlh uf. ust zoo auuual upc:ullig~ 
.statewide in the ten~)'¢ar period beginning in 2002. 

The demand for Television, Video. and Motion Picture Camera Operators in California is projected to 
bave average growth tempered by increased offshore movie production, res -lting in only 170 3I1Ilual 
openings statewide through 2012. NationaUy. the job outlooks for the Tele\ .sion, Video. and Motion 
Picture film and video editors and camera operators is expected to grow ab.:.ut as fast as the average 
tor aU occupations through 2012. However, as with the Pbotographer ('JCupationa! outlook, the 
competition for Job openings will be intense because the number of lndiyiuu,ILs inLe::fbSlvti in pusitiuns 
as videographcfS and movie camera operators usually is much greater than the numb¢r of openings. 
Growth win sleo be temp\!red by the incre:tSe in offshore motion picture prod .• enon. 

2. BROOKS lNSTITUTE .. .eROVWED f N,.-SE AND MISLEADING INFOR~.1A nON liaG~ 
POTENTIAL SALARIES TO PROSPECTIVE STUDENTS. 

On or about February 23, 2005, a Bureau employee posing as a potentiaJ student, met with admISSion 
representative Hank Aizpuru at Brooks Instjtute. She asked about how much shl~ could anticjpate making 
ouce sh~ glild~, cwd M'. AUPUIU u:pllt:t.l, ''TIJe sky's the limit." WhOl1 she :lSked again, he stated, "l 
don't know ... $50,000 to $150,000 in your first year." He repeated to ber that :ne "gJcy)~ the limit." and 
that with that inc:omp. ~hft wOlllcf hft Ahlft til psly for her tuition at Rrooh Tmttitute, 

This type of misrepresentation is pervasive. Information obtained by the Bureau from its surveys of 2003 
graduates indicate that Brooks Institute made the following representations to rrospective students with 
regard to potential salaries: 

Orc:t.tlu;m, /13: "1 WClli lulu, while 1 W~ Itl schuu4 thaI. a lOl.adiug wage:: [01' au ;:pprcJlticc in the ficld for 
which r Was training was SlSO/day." Brooks Institute records indicate this 20': 3 baccalaureate program 
grnctllMft in Profe.'J.c;ional PhotogrAphy was "r..oJJege-.pl1lt'M" in p;trt-time enployment. nine month:'l 
after graduation, as a "Web Developer' with a wage of $12.00 per hour. <"Web Developer" is not 
considered a placement in the field of Professional Photography.} Institute: records also show total 
loan indebtedness foc tbis baccalaureate-degree recipient of approximately $7:;,600. 

• Data sourCQ; 2002·2012 Employment Projections by Occupafion, Labor Market lntbrmation L>lVI510n, 01hfomlll employment 
Dcvclo~t Deportment. 
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Graduate # 6: "I was told that job placement was almost 100% after gradualion with income sufficient to warrant the loans necessary for me to attend. I have to work 60-80 hOll"5 a week in order to cover the substantial debt incurred at Brooks. The admissions rep had me e':pecting almost twice the income that ream now. I am a courier for a production company. r still a1l1 not using the skills that 1 honed in school." Drooks Institute ,·eco.ds iJJ(Jil;(fle IlUs 200) baucalaUI1:t.le grd.duate in FilmNIdeo Production was self-placed in part time hourly employmcnt 3Cvcn month! prior to graduation. The po~ition'!': joh title is listed in Brooks Institute NCorcis as a "'film screener' at a movie theater with Q wage of $6.50 per hour. Brooks Institute recordc; also show total loon htiflbtedness for this 2003 baccalaureate-.degree recipient of approximately $112,000. 

Further, Bureau investigation of Brooks Institute records regarding student sal : tries and wages found the follOWing: 

• Drooks Institute's plac~lJumt 'l;CUrUs jfl(li~Le lhat 106 (67.5 percent) of 151" graduates in 2003 were employed part··time. 
• For the 45 graduates in 2003 who were reported in Brooks Institute records ·:3 employed full-timc6

• the average income wa.c:: RpproximsTCly $26,000. The average loan indebtedntn:s of this: same7 group of 2003 graduates was approximately $74.000. 
• Six 2003 graduates, with an average loan indebtedness of approximately $9';.700 each - the earliest of which had graduated 22 months earlier - were reported in Brooks Institute records as still not placed as of February 2005. 
• Brooks Institute records show that there was not a single 2003 diploma Cor degree recipient, at any tl~grt:~ level, whose reponed wages coupled with the individual's employn'ent tenure, was suffICIent to gCDI..'rUtc even the lower $50,000 estimate of ctlH.lillg VO~lJtial n::pctZCll' ::u by Mr. Aiq:Juru to the Bureau employee who posed at> n potentitll3tudent. 

3. INSTITUTE PRESENTED FALSE AN.D .MISLEAPING TNFORMATI)N m PROSPECTNE STUDENTS REGARDING CAREER PLACEMENT SERVICES. 

In November 2004. the Bmeau contacted eleven of the 2003 Brooks Institute .;raduates. Results of the Novt:mber 2004 and April 2005 SUIVeys show tbat stUdents who graduated m l.IUJ were told during their pre-¢nroJIment iOterviews, as well as lllrougbout their educational tenure at l:rooks Institute, that they would receive osreer placement M:3i:nonco. Additionally, Brooks In.stitutc'$ 20(') ~ta.log (for prospective student"! heeinning ;t pmgram in 2003) adverti~ tbe career placement services provided to enroUed students: 

"Career Services - Brooks Iru.titute has a department specifically designed u: assist students in fmding employment upon graduation. Career Services offers assistance in reSlUne writing and alumni nerworldng. Additionally, the faculty and the AlumnI AssocJation are con ::tantly being wonned of oppoJ tu.uil.i~ for grmIuateS through photographic conventions and personal ;;ontacts With members of the prof0S3ion. Tho incrcnsjng network of Drooks Institutc:l alWllOi ab.) cnlaau~ ~JllplOywcllL pro.c;:pects for gradWlte>:, and many alumni either refer employers to the Instit .:te or recruit from Broolm 

s su. 2003 gnuJuull:S W~ reported l.n Brooks Institute placement records as '"watved.." meamng they wore unavailable or ;neligible for r:mplnymlmt. As SU('D. they are exempt livm "placement" coruridetation IItld ~ not inoludod hen:. 
6 Brooks Institute did not provide a definition of "full·time" employment. However. "full_time" empJ :Iymeot is defined in Education Code § 94854(k)(2) !IS at least 32 hours per ~ for a period of at least 60 days in the oecupation:; or joll titlc:s to which the program of imtruction ~ n~pn=>c~lIled to 11<8d. 
7 Indebtedness information for £me: of the fony.flvt'; ?OO~ erndIIJ'ltp.<l W-IIS noT rOllnd in Brooks Institute ret »-ds. 
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Institute themselves. Career Services maintains a listing of these professic 131 jobs opportUnities for students about to graduate and for alumni wishing to relocate." 

These statements were llli&epleseutaLiuus. Eleveu of the 2003 Brooks IoSTit.lte graduares the Bureau contacted in Novernb~r 2004 Gtnted thnt they had not received job plaClmlc:lt services from BJoob Institute. Of the fomie:en Brooh Iru.'titute graduates contacted bye-mail i: April 2005. all except Graduate #1 I indicated that they did not receive ;my pla(,.ftme:nt assistance from Brooks Institute.s 
Graduate # 11 stated that he had received "some" assistance. Information obtaio,~d by the BUreau from its surveys of fonner students indicate that Brooks Institute made the folJowing repnlSentations to prospective and enrolled students with regard to placement services: 

OnllJUHLe 119 (April 2005 survey): "My expectations were that jf! worked hald at Hrooks and excelled in my degree program (which I did) that I would have assbl.<ul~ ill gaining ~ nploymem. I was Jead to believe on many OCC3sions that I would have opportunities upon graduation t'lllt I do not have. I fccl it is unfair fOT them toO d~im tlmt they will assist their graduates in gaining enployrnent when they do not. I do not mean to say that I think Brooks should be directly responsible for finding me a joh. hilt when they imply that they will help and then do not, it is frustrating. I. til.:: many others who have attended Brooks. have very large student loans. I CQwlted on finding a geod job, even entry level ~mployment in my field after graduation, to work my way up and begin to f :iy them oft'. I feel that I was misled to believe that Brooks would assist me in findmg a good jo:. in my field, and I am disappointed with the school's lack of supvort" 

fnmtnre records indicate this 2003 baccalaureate graduate in Professional ):hotogmphy, whO&e toW Joan indebtedness is approximately $73.350. was self..plaoed in part-time 6l!1p/Oymflnt" heg:\nning on January I. 2003. as a Digital Artb .. t with a wage of $8.00 per hour. Broo·:g Institute recorded this placement on October 24,2003, the day before the student's graduation. 

Graduate # 14 (Apri12005 survey): "My admissions rep told me, my granc:parents, aDd my parents about the 98% plat;tmu:inl aIler grdduation, which was the major reason I oJ' ose to attend Brooks. 1 later found out. AFTER r GRADUATIID AND nnOAN LOOKING FOR .rOBS, tlwl auy job a1Wr graduation was counted as "placoment" even if it had nothing to do with pbl)togrcphy. Even though this made me really marl and ctiAAppoinTeO. I did get a job through career ,crvices. However, h: is teaching students after school, ONE HOUR A WEEK. I feel like I have heen lied to and no, my expectations are far far far from being met." The graduate reported the en:pJoyer as a local public cbarter school. 

.Broo~ In~liLure records indicate this 2003 baccalaureate graduate in Profe:iSionaJ Photography was employed by Brooks Institute itself - not by a local public char~r Sl;huul, a.s ~LBl.t1tl by we graduate -to "assist teachers with shoots." According to the student's tioooription, it Of ?CW"S that the placement was not in the fielct of"Prof~.ssionaJ Photography. The ~Jectronic record subn:itted by Brooks Im.1itute in February 2005 lists a part-time wage of $6.00 per hour while the Employrr !nt Verificatlon Fnnn in tbe placement file for the same individual indicates an annual salaI)f of $9,0(10. Institute records also show this 2003 graduate's total loan indebtedness of more than $18,.200. 

In summary. it Is alleged that .Brooks InstItute engaged in a pervasive panem of IniSrepresentations made to prospective 3tudent5 regarding employwt:llt UVP01"t.uniI.i~, sah1ric~) and career ;Ilacement services. The pervasive nature of Brooks lruItitutc's conduct is reflected in the scripts inc,Iudcd j.1 the traluh1S manual fur 

• On~ 2003 :SToob Institute srod~ wa:s ~ontac:tcd lind respqJ)ded lxltiJ dUJWg the BWCllU'!i Nuvcm JI:C 2004 cmtl f'l:bnuuy ZOO=' SIJtV~. Her response has been recountl:d only once. 
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Admissions Representatives. The segment called Looking at Other Schools IDstr.. cts the representatives to otTer as enticement "Brooks job placement while they're in school, and car::er placement once they graduate - lifetime career pJacement. Compare wbere our graduates are (salary, '~mployers, types of jobs) with a Bwob tluucaLiUlJ.... IL i~ clew- that the representatives mfluenced stud,mts· decisions to attend Brooks lootituto, only to find that the job market was not how it was rep!'CSl:ntcd and students could receive no assistance in finding the jobs they were told existed. 

D~terminap().n of Violation(s): 

Based on the foregoing. it is alJeged that Brooks Institute provided faIse anc. misleading information regarding the potential salaries, employment opportunities of graduates ;0 their cJ: osen fields of ~'tUdy. and the availability of career placement services. Providing false infOJDlation to ~ :-ospective students IS tn violation ofEduc4tion Code Section 94830(11) crud b gruumls fur n.r~allu issue cr reneW an application. 

:So INSTITUTE FURNlSBEl> FALSE. MlSUADING, OR INCOMPLETE .lNFORMATION TO THE BIJREAU, 

Education Code section 94830(b) authorizes tbe Bureau to refuse to issue or rene'·, an approval to operat~. if the institution furnishes ''false, misleading. or incomplete information to the ;:ouncil, or the failure to furnish infonnatlon requested by the council or reqUIred by this chapter." 

Eduoation Codc section 948JO(g) authorizes th.; Durcau to refuse to issue Of J·;ncw au applO\lal if Lbtl institution fails to "maintain the minimum educations' stsnd3rds prescribed by this chapter, or to mnintnin standards that are the same as, or substantially equivalent to. thOlre repre~teci in the ~hO()I'!; flppliC'.:\tions and advertising." 

An Annual Report must be submitted to the Bureau. «Each institution approv(:d to operate under this chapter shall be required to report to the council, by July 1 of each year, or aootht:r date designated by the COUDCil, the following information for educational programs offered in the prior fi!cal year. 

(a) (1) The total number of students enrollod, by level of degree or type of di:llomn progrwn. (7.) The nllm~r of degrees and diplomas awarded. by level of degree. 
(3) The degree levels offered. 
(4) Program completion rates. 
(5) The schedule of tuition and fees required for each term, program, coune ofinstnlction. or degree otlered. 
(6) Financial information demonstrating compliance with subdivlSlons (bl and (c) ot"Sectlon 94804 and subdivisiollS (b) aud (c) ufS~liull 94855, ifappHcable. 
(7) Institutions having .:l probatioruuy or oonditional 3tlltU3 sholl submit 1lI. annual report reviewing their progress: in meeting the standards required for approvd status. 
(8) A statement indicating whether the institution is or is not current on it:: payment~ to the Student Tuition Recovery Fund. 
(9) Any additional information that the council may prescribe," (Educatkn Code § 94808(a).) 

Bwuk.s Iu.sULuLo mu.sl alsu rmtk~ uhloJu:>u~ to prospective students in a School . DerfoYl'l1ClllCe FacT Sheel. '"Each institution offc:ring il dc:gr¢c or diploma program designed to PJe}JtU1: :ituden~ fUl is particular vocational, trade. or career field shall provide to each prospective studont a scho. .. l perf0111l&11lce fu.ct sheet discrosin~ all of the following information: 
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(3) The number and percentage: urSLuuerll.S wlto ·l>cgiJl ilit: 1'lOgJ'aIl) and sccure; employment in the field 
for which they were trained. In cnleulnting thm rote, the institution shall consider as not having 
obtained employment. any graduate for whom the institmjon dotl.~ not flOl'-'>e!:S evidence. documented 
in his or her file. showing that he or she has obtained employment in the r ccupation for which the 
program is offered. 

(4) The average annual starting wages or salary of graduates of the insuution's program. if the 
institution makes a claim to prospective students regarding the starting salari::s of its graduates, or the 
starting salaries or local availability of jobs in a field. The institution shall d ,:;closCj to the' pn}spcctiYe 
student lhCj objecLive' :>OUl'~ of information necessary to substcntiatc the 1rutl,fulncss of the olAim. 

I1s.ch school that offers 0 ... advertises plac.ement 8ssistRncft for smy course of instruction shall file with 
the council its placement statistics for the 12-month period or calendar year immediately preceding the 
date of the school's application for annual review for every course of instru;;tion." (Education Code 
§ 94816(a).) 

Allegations: 

nrooks Institute furnished :fubc, misieo.ding or incomplete information to the Bu ·eau with regard to school 
performance, both in the Annual Report and ill the SC!hool Per.formancp. Facl SJuU'r. 

As part of Brooks Institute's response to the Bureau's December 2004 rllport of non-complianct:, 
Brooks Institute's School Peiformance Fact Sheet was submitted to the Ilureau. The Fact Sheet 
consists of three categories of information: (I) the number of students who \\,~re scheduled to complete 
their program in 2003; (2) the number and percentage of those stUdents wh.:. actually completed liu:lir 
program in 2003; and (3) of tho~e I:ltuUtmLs wlto IA)wl'Je'led their program in 2003, the Dumber and 
pt:.rcoul<:ago who secured employment in the field for which they were trnit,ed. Infonnation in these 
three areas is list&d on the Fact SM81 for each degr~e program offered by Bro,)ks Tnmtnte. 

The Bureau attempted to verify the figures reported by Brooks Institute on its School Per/orfTUll1Ce Fact 
Sheet by seeking comparable data posted on the U. S. Department of &:.ucarion (USDE) internet 
website. During this verification process, the Bureau found a single sU.:ement regarding Brooks 
Institute's graduate rate (or completion rate, as used by Bureau): "Gradua'ion rateS are not present 
because of an insuffiCient number of case~." Thil:i slaLowl;::uL is false at:i misleading because 1) 
sullicitml sLutltmf. Itx."OIUs exjsr with which Drooks Institute could gencrotc Il "graduntion rote;" and 2) 
Brooks Institute reported program completion figures (or graduation rates) :0 the Bure.au thmneh it~ 
School Peiformance Fact Sheer 

Brooks Institute'S records obtained by the Bureau during the February 200S site visit contradicted the 
program completion figures reported on the Fact Sheet for each of the six d.~gree programs for which 
numbers and percentages were reported. The Bureau also tound 8.idrtlOnru inaccurate and 
contradictory intormanon m February 2005 regarding the perctmtage of stll(:ents who completcxl their 
programs in 2003 (on schedule) thaL was rt:l'Olted to the Bureau on Annual F.eport Form 2003-2t1, Line 
9 ofDrooks Institute's 2003 AnnWlJ Report. The Bureau noted that Brooks Institute's Annual Report 
figUT8S fOT 2003 regarding program completion. which should bftv~ bt"~r the !;ame a.c; the figures 
reported hy Brooks Institute on its School Performance Fact Sheet. were -:afferent &om each other. 
Further, the Bureau found that neither set of figures were accurate when cor:lpared to Institute records 
for the same period that were submitted to the Bureau in February 2005. 



8rIXJAJ InsllmU! of f>horography 
July 11, ]005 
Puge 12 0/19 

In the third category of the Fact Sheet, with regard to those students who ;:ompleted their progT"c:lIIl in 2003, listing tht: uumbcr and p~Ct!ntage who secured employment in tIle field, Brooks Instltute's rt.'CordG obtained by the BllrcoU during the Pebruary 2005 site visit couttaJiAt:tllhc ngurc~ R.l'oned on the Foc, Sheet for each of the six degree programs fOTwhieh numbers and p.:roentages were reported. 

Education Code 94816(a)(4) require.q the disclosure of starting salary and v.age information On Sr:hnoJ Performance Fact SheeTS. The Bureau has also incorporated the repOr1.n~ of this information in institution Annual Reports. Such infonnation is required to be reported for all programs that lead to a specific career, as in the case ot' Professional Photography. Brooks Institul ~·s 2003 Annual Report to the Bureau also contained false and misleading informatIon, or was incomJ: .ete in substantive respects with regard to salaries and wages of g.nuJual~. Tn all cases, the averag.: annual starting wages of Brooks Institute graduates was omitted from the Annual Report Forms [200::-2a. (Degree), Line 13] foc all degree progrllQlS offered by Brooks Institute, even though these de n were found in arooks Institute's records that were submitted to the Bureau. 

Further, placement figures reported in Brooks Institute's 2003 Annual Report, as well as its School Performance Fact Sheer, was subsequently proven false or inaccurate b) gnlduates and employers contactt:d by the Bureau during its AP!l1 2005 verification process. 

During April 2005, the Bureau intervlf?wcd cleven employers of200J Drooks l,lStitllte gIaLluat.es to vcrify th~ infonnation on the Employment Vgrlficarion Forms C"Fo.,.m") inoludod I:y Brooks Institute in the placement files for those graduates. The following is 11 nl'ITl1Itive of the Bureau's review of this information and related Brooks Institute records, including respooses regarding placement from the November 2004 survey; 

• Accordmg to Brooks Institute records, Graduate #15 completed his educatic l8l program in June 2003, wiLh approximateJy $~7 ,200 in tota110nn indebtedness, reCeiving a baccalauIl:ate degree in Professional 'photography. The Form for OraUulUC:: 11-15, completed by Brooks InsOWN on December 28, 2003, indicates that he was employed QG tl photo assistant starting On August. , 2003, two UJullllis allec graduation, with" w"8ft of $9.00 per hour. Other Brooks Institute reoordt indicate this employmont placement was Institute-generated. 

In April 2005. the employer confirmed to the BUreau that Graduate #15 did :.ome freelance work as an "'intern" approximateJy three to four years prior. Thus. the employment would have occurred in 2001 or 2002 (while the graduate was still in school). not shortly after graduation i:l mid-2003 as reflected on the PonTi. Iu additiuu, i.ll~rn.shjp~9 are stUdent assignments conducted for education credit. whether compl;}nElated or not nod, il3 such, do not constitute employment fa! "plal.a:wcllt" purpu::;(;S. Even if C'TTiUfnatfl #15 did not receive education Credits, freelance work does not CODI1:itute 4 pl4CCment. 

• According to Brooks Institute records. Graduate #16 compJeted her edlJr..;ttioJlill program in June 2003. with approximately $53,600 in total loan indebtedness, receiving a baccala.un:ate degree in Professjonal Photography. The Form for Graduate #16, completed by Brooks Institrte on February 2, 2004, indicates that she was placed in employment eight months afttn' gradual .on as a part-time photo 
j Th~ tonn "intcm3hip" is 3}nOnymOUll with '"pfcl£,ticuIU" IUld b !.It:Ciut:U by Brooks ln5t:innc's accre: Itlng agency, the Accre<!iung COWlcil for Independent CoUctes and Schools (ACrCS). 11.\ "II ~1p".rviS('.d pn\ctic.al experience that u: the application of previously studied theory. Normally, three hours ofworlc in a practical setting bas the credit equivalency of one ho.:r or classroom lectUre. Under the supervlston of a faculty or stan member. a written agreement shall be &veJoped that outlines the arrangement between the institution and the practicum sitl:, including specific 16Ilnllng objc:otivC3, COur3C rcquircmcnt3, tIrld ,"vo.1uation criu;ri.l... nAcres Glossary c>f DefJnitions. pg. GLO-{). May J. 2005. 
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assistant on February I, 2004, at $21.00 per hour. Other Brooks Insti:ute records indicate thiS 
employment placement was I.nstitute-gener'dted. 

Wbeu coulal.:tc:u uy the Bureau in April 2005, the employer stated that Gn;·;Iuote 11 16 had not been a 
poid employee, but that she had been an unpaid intern for a couple of month!:. Although this positi?" 
does not appear to have bee:n ,q fOr-CTf".ciit «intem~hip" ~ince it occurred post· graduation, it cJearly was 
not a "placement." 

• According to Brooks Institute records, Graduate #17 completed her educatioltal program in June 2003, 
with approximately $57,100 in total loan indebtedness, receiving an associa:e of arts degree in Visual 
Journalism. The Form for Graduate #17, completed by Brooks lnstitut;· on November 4, 2003, 
indicates that she was employed as a photo edItor beginning on S~plembcr 1: 2003. !Jut the Form docs 
uot list any wage or salary data. Data submitted to the Burenu in Fcbrulll)' ~:OOS shows Graduate 11 17 
was placed by:Broo.k3 Institute in part-time employment with a wage of $7.0(1 per hour. 

When contacted by the Bureau in April 2005. the employer confinned that Graduate #17 did work as 
an "intern" in 2004 - not in 2003 as recorded on the Brooks Instiorte F(:rm - for a total of three 
months. earning a total of $750.00. Although this posjtion does not appear to have been a for-credit 
"internship" since it occurred post-graduation, it clearly was not a "placemeIL" 

• According to Brooks Institute records, Onuluate #18 "uwple:ted his roucalional program in August 
2003, with appJOx.i.mately $18,300 in totAl loan indebtedness, receiving 41 bo.ccnlaureate degree in 
Profoosionnl Photography. The Form for Graduate #18 was completed by lIrooJcs Iru.'titllte on Anell~ 
2. 2003, the day I'Ifter gn'IduSltion. It jncficate.~ that Graduate # 18 was ~rloyed a fuJJ year prior to 
graduation. on August 1. 2002 as a photo assistant with a part~time annual sa ttY of$17,OOO. When the 
Bureau reviewed this individual's placement fife. it also indicated that Graduate #18 had been 
employed beginning on August 1, 2002, but as an Industrial Photographer with a part-time wage of 
$16.00 per hOUT. 

In re$pum;c: to tLt: Burc:au November 2004 survey, OradUAte #18 statcC that his stAtU3 with the 
employer of record was that of an unpaid internship that he used for e>.;>erience in handling Anti 
operating scientific cameras. AJ; previously noted, inrem.c:hip.c: are !;imient us,qignments conducted for 
education credit. whether compensated or not and. as such, do not CI:nstitute employment for 
"placement" purposes. 

• According to Brooks Institute records, Graduate # 19 completed her educatic:nal program In December 
2003, with approximately S145,000 in totaJ loan mdebtedness, receiving a baccalaureate degree in 
Professional PhotOgraphy. Brooks Institute placement infomuuion tur Grdt.lu.~ /I 19 indicates that she 
was self-placed in full-time employment, a.s of the first day 3he eorolle:l as 3 student at Brooks 
Institute, as fl "Portrnit Photographer" with an annual salary of $26.000. Th;. F01"m for Graduate # 19, 
however, indicates the position tit!" ~~ SI "Groomer & Photographer" with job duties described as 
"Groom pets (dogs) & take their portrait for clients." 

The placement was recorded on the Brooks lnl>1itute Form on March I, 2004, three months after 
graduation. but reflected an employment start date three and a half years earlIer (on September 1. 
2000). The Bureau does not consider this case to meet the definition of ph: ;emc.uL siu"c the: gn:u.1u~ 
was aJready employed in the po!;itiuu priur 1u ~luullweJlt at Brooks Institute, Md prior to acquiring the 
baccalaureate degree. 
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The cOnTradicrory infonnation recorded by Brooks Institute in its placement fi.es vis-a-vis the confirmed statements of facts outlined above are evidence of Drooks Institute's false, misleading. or inco1llplete representations to the Burenu on the School Performance Fact Sheet nnd in 1.10 2003 Annual Report in connection with studffit placements. 

Determination DfViolation{s): 

Based on the foregoing. the Bureau has determined that Brooks Institute pre ilided false, misleading or ~complete information to the tlureau regardtng the pJacement and salaries of its 2003 graduates. in viohtLion of EducaUon Code section 94808 and 94816. A violation of the Refo:'m Act is grounds to reruse to issue or renew AD application under .Education Code section 9483 O(b). 

c. lNSTWrrli: PROVIDF.n lNAr.r.TTRAT1i: ANn TJNl)"RRR"RPORTF.l; STITJlENT T(!JTION RECOVERY FUND (STRF} DATA TQ THE BUREAU. 

Education Code section 94830(q) authorizes the Bm-eau to refuse to issue or ren::w an approval to operate, or to revoke an institution's approval, iftbe institution fails "to pay any fees, or:ler for costs and expenses under Section 94935, assessments, or penalties ow~d to the council. as proVJded 10 thiS chapter:' 

Eaoh inntitution is required to "oollect the omount A3scoocd by the bureau in the form of a Student Tuition R P.t'.ov~ry "Pnon tMfrom its new smde:nts. and remit these fees to the blll'eau during the quarter immediately followini the quarter in which the fees were collected from th~: students. or from loans funded on behalf of the students. except that an institution may waive collecti')Q of the Student Tuition Recovery Fund fee and assume the fee as a debt of the institution." (Education Code § 94945(a.)(1)(B).) 

Education Code section 9494:>(a)(3) requires that assessments made pursuant to this section shall be made ju i1t:t:unlau~ willi uutlJ uf Lh~ fulluwjng: 

(A) Each nlo!w student shall pay a Student Tuition Recovery Fund a£sessmenl for the period of January 1. 2002. to December 31. 2002. inclusive. at the rate of three doHan; ($:1) per thou.<:and dollars of tuition paid, rounded to the nearest thousand dollars. 

(B) Commencing January 1, 2003, Student Tuition Recovery Fund fees shJl be collected from new students at the rate of two dollars and fifty cents ($'2.50) per thousand :Iollars of tuition charged, ruwJtlcd tu Lhe nC'~t tholUllmd dollars. For new students signing enroll. nent agreements between lanuo:r)' 1.2002, and December 31,2002, inclusive, the as.scssment rat: oftbrcc dollat"$ ($3) pet" thousand dollars of tuition pajd, rounded to the nearest thousand dollars, as provided in ~uhparagraph (A) of thj~ paragraph, ~hllll remain the a~~~'tc:ment rnt" for thl'l ourntion of the student's enrollment agreement. 

Allegations : 

Brooks Institute submined incompJera Student Tuition Recovery Fund (STRF:··related infonnation to the Buteau and UlldeU~POJtl::dJ uudlapaid. CUlU iucuc~tly ~SCS::;t:lllUUl nmtit.tcll :;lull~nLs' STRF t~ tu tlJ~ Bureau in violation of Education Code section 94945. The inoonsistenoies can be grouped into two C'.Rtegorips 1) the r-S\Jr.HlatioDs by Rrooks Institute to asSess STRF fees 0:'. eligible (and ineligible) students enrolled; and 2) the application of STRF assessments by the institution with regard to C..aJifomia residency and nonJresiciency of enrolled students. 
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The Bureau reviewed the generaJ ledgers of the 2003 graduates, which v,ere collected during the February 2005 visit, as well as fifty student records of those students who dr:>pped or withdrew in the 2003 and 2004 calendar year, collected during the November 2004 visit. D:lring the review of these documents, the Bureau found that the institution incorrectly calculated the students' fee for the STRF assessment. The incorrect calculations for some of the assessments were due :0 inaccurate rounding of tuition charged to the nearest thousand dollars, while other ass~ssments wl:re simply miscalculated. However, the Bureau could not determine the formulas or methodologies use:1 by Brooks Institute that resulted in the miscalculated assessments, as there was no consistency in the fOI:nulas used. 

While these instances may appear minimal as individual cases, when multipli ,:d by the tota' Dumber of eligible students. the difference is significant. The Bureau's investigation foulld evidence of rpirty-five additional STRF-eJigible students than the 1,277 that were reported by Broc:cs Institute for a total of 1,312 for 2002. According to an audit by the Bureau's STRF unit oftbe submi1ted data, tbo lower figure reported by Brooks Institute resulted in underpayment to the STRF of at l~ t $3,117. The audit also found that Brooks Institute's misapplication of the STRF assessment Oil Cal fomia resident and non~ resident students in 2002 resulted in the underpayment to the STRF of 0$8,354.4';'. 

As stated in the previous paragraph, the Bureau found that the California residt:ncy and non-residency of the students for the STRF is inconsib'tently and incorrectJy applied. The Bur ;.au randomly select~ 39 student records and reviewed the general ledger for each year the student was f arclled. The findings are as foHows: 

• Fifteen of39 randomJy selected student records reviewed for compliance v,,=re determined to be nonCalifornia residents and, therefore, non-eligible for STRF assessments. j [owever. twelve of these fifteen non-eligible (non..california resident) students were assessed STRF ::~es. 

• Application of the STRF assessment on both STRF-eligjble (California ,,~sident) and non-eligible (non-California resident) students was inconsistent from year to year. The :Jureau found thaI Student #39 - who was not a California resident and. therefore, was non-eJigible fOJ STRF - was assessed for STRF by Brooks Instjtute in the first year she was enroUed, but not in the s ;:cond year. Sh~ was then assessed STRF fees in the third year. 

• Brooks Institute reported 1;277 STRF-eligible students to the Bureau for :he 2002 Reporting Year (Line B). However, the Bureau found evidence of 1,312 STRF-eligiblc students for that same period. This under-reporting has resulted in underpayment by Brooks Institute to th,: STRF. 

In Brooks Institute's 2003 Annual Report to the Bureau, it reported total enrdlment of 2,806 students enrolled in all degree programs for the 2003 calendar year. This same total stu :lent enrollment fioaure for .. calendar year 2003 is required to be reported on STRF assessment fonns filec by Brooks Institute with the Bureau. However, according to the Bureau's STRF unit review of the re:.ords supporting its 2003 STRF assessments, the 2003 Annual Report figure of 2,806 total students reJ:'>rteci by Brooks Institute "does DOt reconcile to the number of students reported on either Line CA) or L ne (B) of the assessment reports as filed for the 2003 year." 

Determination of Violation(s): 

Based on the foregoing. the Bureau has determined that Brooks Institute unde:Teported. underpaid, and incorrectly assessed STRF fees in violation of Education Code section 94945. A violation of the Act is grounds for refusal to issue or renew an application under Education Code secthn 94830(q). In addition, 
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the foregoing provides the basis for the Bureau's determination that Brooks u:stitute has provided false 
information to the Bureau, in violation of Education Code section 94830(a). 

m. RESTRICTIONS OR CONDmONS ON APPROVAL 

The conditions under which Brooks Institute receives this approval are as follows: 

Condition 1. Brooks Institute will report quarterly to the Bureau on its progress toward full compliance 
witb the conditions of this approYaI. The tint quarterly report will be due witlrin thirty days from the 
last day of the month orthe quarter in which Brooks Institute receives the Condi'aonal Approval. In the 
first report, Brooks Institute wiJl develop a timeline, which will be subject to al)proval by the Bureau, 
establishing target dates for compliance with each Condition as set forth hereio. In each subsequent 
report, Brooks .Institute win report on ita progress toward fulfillment of ea(,b conditioJl within the 
timelines established, and provide the Bureau with copies of any forms, manuals, or guidelines 
developed. This report shall be sent to the foUowing address until the Conditiclnal Approval has been 
removed: 

Marcia Trott 
Senior Education SpecialiSt~Degree Program 

Bureau for Private Postsecondary and Vocational Education 
400 R Street, Suite 5000 
Sacramento, CA. 95814 

The :first report will become the foundation for subsequent reports submitted to the Blrreau by Brooks Institute 
for future and currently enrolled students, and shall include the following: 

• The Dames, addresses, and telephones numbers of each student currently emoUed in Brooks Institute, as 
well as the title of the degree program in which the students are enrolled. 

• For each individual named above, Brooks Institute will provide the date the stu(knt was admitted and the 
date of me first class attended. 

• For each individual named above, Brooks Institute will provide the student': status as a California 
resident or non-resident student 

• For each individual named above that withdraws or cancels, Brooks Institute ,.ill provide the last day 
attended, as well as the reason provided for the discontinuation of the program and the total amount of 
fedeca1 fmancial aid loans and/or private loans each student is obligated to pay fc ~ his or her education as 
ofthe last date attended at Brooks Institute. 

> The first report shall also include the foHowing verifiable infonnation for 2003 gra:luates and all graduates 
thereafter. 

• The names, addresses, and telephones numbers of each graduate of Brooks Instiorte (sorted by graduation 
year) that includ~ the title of the degree earned, the date of graduatiQn. the date of placement, the 
placement start date, and the date that the placement was verified. 

• For each individual named above, Brooks Institute will provide the total arnoun, of federal financial aid 
Joans and/or private10 loans that students and/or their parents (in the form of Pa:'oot PLUSH loans) have 

10 Wben gnults. scholarships, and federally sponsored loans arc not enough to cover the cost of a S1':dent's education. the ::itudent 

and/or their parents' can obtain additional funding through OD¢ of several alternative private loan option! a SignatUre Student Loan or 
8 Tuition Answer Loan (SM). Although neither of these loans is federally sponsored. they are both edt :ation loans designed to help 
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incurred to pay for the education to include aJ) loan disbursements made thrOl-gil Brooks Institute. This information win be the fOlmdatJon tor disclosing potential long-tenn debt U): on graduatjon, a reaJistic avt:mgc: u[thc; dollars borrowed, and disclosure in the catalog. ., • For each individual named auuve, Brooks Iru;titute wiJ1 provide the current Or :ta.rt:ing salary or wage for each graduate who has seoured employment, and indicate whether the job is if a field 1 ~Jatc::u to the acc;a of study. 

Condition 2. Brooks Institute will meet with Bureau staifwithin six months of the date nfthis 9pprnv:d letter to monitor progress toward compliance with the conditions of approval as set forth herein. All conditions shall be met prior to the su bmis~Jion of the Brooks Institute's applica lon of re-llpprovai. 

CuatliUun 3. Brooks InstilUte will evaluate lts current placement policies and procedures vis-i-vis the Burcnn's findings noted h~rcin and p.,o ... ,idc thh inlunnation to the Bureau with Jhe .tint quarterly report. lJrooks lnatitute win pro~id(: to the Bureau notifiCAtioD of any flItul'·;: cbau!;t:.'!i wault: 'u these policies and prnceduNS 'tnd hE' shleto demonstrate at the request of the B,,",lI.u· tbQt the procCBS has beeD utilized and monitored with regard to the placement of ~tudents. For P..a.: b cnrrent graduate and all future graduates, Brooks Inmtufe must demonstrnte that those graduates have secured emplnyment based on criteria that shall include the following: 

• The process and policies developed by.Brooks Institute for placement will inch:de a definition of "secure employment» tImI. b lluL considered temporary or unpaid and will not incJud;: internships or one-tJroe events. 
• Brooks Iru.1itute will provide Q written st4tcmcnt :&om the employer that the grilduate is employed aluug with a brief description ofhi.~ or her job duties, or a written statementfrom Tho £;·aduatc thnt he or she hn3 . secured employment along with a brief description of hj.~ or her job duties. 
• Brooks Iru.1itute 'will provide a description of each document it will require in tl'e placement file for t"'Ju,;h graduate. 
• Brooks Institute wilJ prOVide its process for auditing the placement iofonnatio:~ including what will be required in the placement file and how it will be verified. 

Coudation 4. Drooks ln$titutc will refraiu from enrolling students into any of its degree or non-degree programs until the following have been dCDlonm'ated to the Bureau: 

• Brooks lnstitute will verifY the placemflnt illfonnation for each 2003 graduale. determine if es.ch hae obtained secure employment, and provide to the Bureau accurate "placemenf' !lumbers and percentaeel; for 2003 graduates. This information wilJ be submitted in the fonn of a COrrt::rte£l School Performance Fact Sheer. with a revision date. This corrected fonn will immediately be du :ributed and explained to prospective and currently enrolled students. This notice shall be signed b~' both the student and a l(:pn~.sc::utative of Brooks institUte and evidenced in the student's file. 
• Drooks Institute: will ~ure that any manuals develOped or used by its Admissic:l Representatives include accurate information, scripts based upon real and verifiaula:: data, aut.l purLrdyal .If Brooks Institute"s rarlo of thfl number of enroHments allotted Wl"81J8 the number of students OIlTollod .;hnt u not untOAlistically 

stUdeJlts obtain the funding needed to anend the school ofthcir choice. E2ICh of these loan options enable students to borrow up 10 the full cost oflheir educarlon. including tuition and fe<;s, room and boatd, books and supplies. transportatiOIi and even living expenses. II 
Th" £cdcnilly apoA30wd I'lU'CDt Loan fl>I Uuucr~1llt1l= StudcmtS (PLUS) Loans enable psenlS t(. borrow to pay the eclUcallOn expenses of each child who j~ a dcpmd.mt IIl\rI~duate JtUdent enrolled at I~ hllJftimc in an approviod collogo or umvcr.';ty. These loans are available through both tho Direct Loan IlOd FFEL programs. Most oitho benefits to parent bo"'Owcrs aro identical in the two programs. Generally. repayment must begin within 60 days after tht:: loan is fully disbursed. There is n;. grace period for tbe$e loan:;. This meaM iJ)~' bl:gin.e to accumuJutc at the time UlO 1ir.Jt di:!bunanCDt h made. P=lt$ 'UUM ~ . .J 'CVUyiu~ bum psiucipal und interest while the:: student is in school. 
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inflated or otherwise misleading. Any such manual will include a comprehensh'e and accurate analysis of the national and state Jabor ·statistics regarding employment opportunities in the field of study_ This information is to be portrayed as a material fact in the Brooks Institute catalog. 

Condition 5. Should Brooks lm;titute request Bureau approval to add new edu:ational programs wbile it is operating nnder a Conditional Approval, the Bureau will consider any :iUch request contiDgent upon the progress, or lack thereof, Brooks Institute has made in meeting I:be Conditions outlined berein. 

Co:qdition 6. Brooks Institute must provide the follOwing disclosure to ea,:b current student and poteotial student in Writing: 

"This Institute has received a conditional approval to operate from the Bureau f)r Private Postsecondary and Vocational Education (''BUTCaU''). A conditional approvaJ means that this Institute was found to be operating in violation of the statutes and regulations that govern private pr stsecondary educational institutions, and therefore it was not in the public interest to give this Insti:ute a full unconditional approval to operate .in this State. This designation allows Brooks Institute to c:perate while the Bureau monitors compliance with applicable regulations. statutes and restrictions placed Ilpon this Institute:' 

This Dotice shall be signed by both the student and a representative of Brooks Instit· rte and evidenced in the student's me. This disclosure must also be placed in Brooks Institute's current cal ilog under "Institutional Authority to Grant Degrees" so that students and potential stUdents know that BrOo:'ks Institute is optrrating under a conditional approval. 

Condjtion 7. The fuJI and qualitative review of Brooks Institute's appJicatio:tn for .renewal will be comprehensive and, as such, the review will not be limited to the findings in this 'lpproYaJ document. 

Co .. dition 8. Brook$ Institute wiD review the assessments it made to the Student Tuition Recovery Fund for 2002, 2003, 2004, and to-date in 2065. Brooks Institute will determine the alnount that should have been charged for each student enrolled during thls tUne period and the an- ount actually charged. Brooks Institute will remit the diffcreJlce to the Bnreau. It will also provide v.; rifiable documentation tbat it has refilJlded those 8S5e$SmeOU incorrectly assessed or calculated to eac II student, if applicable. Further, if students were Dot assessed sufficiently, Brooks Institute will pay thai amount to the Bnreau and will hot charge the smdents. 

Condition 9. Brooks Institute of Photography violated provisions of California l!:ducation Code 94816, 94831, and 94832, which may result in the UDcnforceability of any contract or f.greemeot arising from the transaction in which the violation occurred, pursuant to Education Code sec·:ion 94985(a). No later than August 31, 200S, Brooks Institute of Photog rap by must provide a plan to tbn Bureau that provides in detaiJ how it will provide equitable restitution to all students enrolled Cro.:n May 4, 1999 to the present. The Bureau must approve this plan before it is implemented. 

Note: Brooks Institute is permitted to submit to the Bureau much of the required inf( <rmation electronicaJly on CD-ROMs or DVDs. 

Brooks Institute may, not less than one year after the effective date of this Notil:e. petition the Bureau for- a modification of the Conditional Approval. 

Violation of any conditions of the conditional approval is grounds for revoeat on of the approl'al to operate. If any violation of the conditional approval octurs, the bureau shall krt'e respondent with a 
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Dotice of revocatioD, and after notice and bearing, impose the discipline of re'Ncation on respondent's liecnoSe. If during {be pertod oC probation, an accDsation, statement of isncs, or other notice of Administrative action has be.:;u filL .... ag.tinst respondent's approval to operate, (Ir tbe attorney general'$ offiC'e. has been requeeted to prcplU"C such aD acculSation, 0"- other nuuce ot atlmJ.nJstrative action, the effective dates of the conditioDal approvs) set forth in this decision shall be aut,: roaticalJy extended anti shall not expire until the accusation, or notice of wlmini!ltrntive action has hen acted npoD by the bureau. 

lV. GROUNDS FOR CONDmONAL APPROVAL: 

Brooks Institute of Photography violated the Refoull Aut by willfully misleading. falsifying. and OllUtting critical infonnatlon that pa"Suaded prospective studenro to enroll in cducationa! pro8l'uus Lf.Iat WI'n. advertised and promoted as preparation fOT:t high paying career in their respective fields of stu(:y. Brooks Institute theu encouraged students to constantly apply and re~ive student financial lMOS from 2,)vemmenta1 and private lenders in considerable excess of the students' potential eamin~s to repay those loan,;. Further. required d;d" submItted by Brooks Institute to the Bureau was fouod to be inaccurate, incomplete, and misleading. These actions are prohibited by Education Code sections 94832(a), (b). Violations of the RefOrm Act are grounds for denial of a renewal application and revocation of a current approval to operate unde! Education Code section 94830(a). Violation of Section 94832 proYilJt;~ further grounds for denial of a 'enewal application and revocation of a current approval to operate LDlder Education Code section 94985(a} Further, fraudulent and deceptive acts constitute gmnnos for denial of Brooks lnstitute'G renewal applicatiolf for approval to uperate under Business and Professions Code section 480(a)(2). 

Although these acts are cause for a denial of Brooks Institute's approval to operate, th" Bureau is cognizant of the Dumber of students currently enrolled and the negative impact a revocation and d,mial would have on the studcllts auU /.hl'ir families. The Bureau finds that the resources available to Brooks ::nstitute are sufficient to meet the minimum standards of California EUuualion Code and its regulations. 1J compliance is not met within the rea$onable period of time g(,'t forth in this document, Lf.II' Bureau will 'love to revoke Brooks Institute's approval to operate':. 

In closing, again please be advised that unless a timely appeal is received hy thft RU'·"Jlu. 13rooks Institute of Photography waives its right to an administrative hearing on this action. 

Sinceu:ly. 

BARBARA WARD 
Chief 
Bureau tor Private Postsecondary and Vocational Education 

Attachments 
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Bureau for Pl-i'Vare Postsecondary and Vocational Educati)D 
400 R s~ Suil!:: 5000, Sal<nUnellW, CA 95814-6200 
PO Boy 98M18. WP!;t Sllr:nllWfltn. r.A Q~7QR.OR I R 

(916) 445-3427 
www.bppve.ca.gov 

ApprovediRegistered Progranl List 
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for Private Pomecondary tmd Vocatlonall?ducation conditionally Q/I.7roves: 

Progl"l!m NRme-
AA VYSl'lA' . .lOf1RN.u.J~M 

BA liU .. M & vmltO I'ROJ)UCl10ti 

BROOKS INSTITUTE OF PHOTOGRAPm:r 

1321 Alameda Padre Sierra 
Santa Barbara, Ca 93108 

School Code #: 4201871 
Site Type: Mal" 

to offer the following program(s)/course(s): 

hpgn .. n 
Approvc.-d 

Program Type 

0410412001 Degree 

001261200 1 Degree 

SA PRO~"I!':SS(()NAL PHOTOGRAPHY 0110111995 

--------------_._--_ .. - -BA VISUAL COMMUNICATION 09/0512001 Degree 

BAVffiUALJOURN~M 
04/0412001 Degroe 

MS PHOTOGRAPHY 01101/1995 Degree 

FILM & VIDlW }>ROl)UCTlON 0612912001 Non-Degree 

The program list above represenlS all currently approved.lregistered educational services for this ins.: :tutilm. The Main, Branch, or Sar~llitlt locaTiofls oftM3 institution may u./Tt:r UI~y nlbsd uIIM~'/~/. BrufJ,;h u",J SuldJilr: lu,;uJh.m(~) muy (,1II1y C)./Jt:r ~ulicmul SU"IIic(u thai tUV approv~d alrh(J Main locClMn 0$ $1018&1 in Suction 947 J 9 emd 947-12 (a) of tho PriVQ. ·s PI)$t$8Conaary lUId Vocational Education Reform Act. 

- __ ----.:~~....::...:~~ .. ~-.... ~~~~" ~~;;::;:!5 ___ ~Cj£;zz~~s=·_ ..... __ _ MarCu, ~entorEducation Specialist 
This document is valid if all fees are ctmenL Subject to ~ tcnninat )n in 

accordance with the law. 

Pac. 1 ofl 
PrimU/: 7/J 112 005 
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School Name: BROOKS INSTlTVTE OF PHOTOGRAPHY 
SchooJ Code: 4201871 (Institution Code: 4201871 ......... Site Type: Main) 

'Program Name 

PROF~rONALPaOTOGRAPHY 

Degrell Programs: 6 
Non-Degree (Vocational) Progrnms\Courses: ~ 
Total Programs/Courses: 8 

Program 
Approved 

0110111995 

Program Type 

Non-Degree 
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This document is valid if all fees are current Subject to earlier tenninat·m in 

accordance with the law. 
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Dennis L. Rockway 107771 
Toby Rothschild 45860 

2 Legal Aid Foundation of Los Angeles 
1102 Crenshaw Boulevard 

3 Los Angeles, California 90019 
(323) 801-7928 

4 (323) 801-7945 Fax 

5 

6 

7 

8 BEFORE THE 

9 OFFICE OF ADMINISTRATIVE HEARINGS 

10 

11 

12 In the Matter of: Bureau for Private ) Agency/Agency Case No. 06417 
) OAH No. 2005080993 

13 Postsecondary and Vocational Education adv. ) 
) 

14 Brooks Institute of Photography ) 
) 15 ) OBJECTION TO SUBPOENA DUCES 
) TECUM 

16 ) 
----------------------------) 17 

18 The Legal Aid Foundation of Los Angeles hereby objects to the Subpoena Duces Tecum propounded 
19 upon it by Respondent Brooks Institute of Photography. 

20 The grounds upon which this objection is made are as follows: 
21 1. The Subpoena is not accompanied by an affidavit which conforms with the provisions of Code 
22 of Civil Procedure Section 1985(b). 

23 2. The Subpoena is an over broad and unreasonable demand. 

24 3. The Subpoena seeks documents protected by the attorney-client privilege. 
25 4. The Subpoena seeks documents protected by the attorney work product doctrine. 
26 5. The Subpoena seeks documents which are neither relevant nor reasonably calculated to lead to 
27 the discovery of admissible evidence. 

28 

OBJECTION TO SUBPOENA DUCES TECUM 



1 6. The Subpoena seeks documents which would be unduly burdensome and oppressive to 

2 produce. 

3 

4 

5 

6 LEGAL AID FOUNDATION OF LOS ANGELES 

7 

8 September 20, 2005 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

By: __________________________ ___ 
Dennis L. Rockway 
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OBJECTION TO SUBPOENA DUCES TECUM 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

SERVICE LIST 

Tiffany Mitchell, Esq. 

Greenberg, Traurig, LLP 

2450 Colorado A venue 

Suite 400E 

Santa Monica, California 90404 

Worldwide Network 

1533 Wilshire Boulevard 

Los Angeles, California 90017 

Janet Lindner Spielberg, Esq. 

Law Offices of Janet Lindner Spielberg 

12400 Wilshire Boulevard 

Suite 400 

Los Angeles, California 90025 



LAW OFFICES OF 
JANET LINDNER SPIELBERG 

Elena Ackel 

12400 .. 'LSIlIRE BOULEVARD 

SUITE 400 

Los ANGELES, CA 90025 

PHONE 310<392-8801 

FAX 310-278-5938 

Los Angeles Legal Aid, East L.A. Offices 
5228 Whittier Blvd. 
Los Angeles, CA. 90022 

Dear Ms. Ackel: 

September 7, 2005 

This letter confirms my understanding of our phone conversation earlier today in which you 
indicated that neither you, nor Los Angeles Legal Aid, intended to produce the documents being 
requested in the Subpoena Duces Tecum pertaining to the administrative law action between 
Brooks Institute of Photography and the Bureau for Private Post Secondary and Vocational 
Education. 

I am requesting that if either you or anyone in the Los Angeles Legal Aid office makes any 
decision that involves producing any of those documents, please give me ample notice to make a 
Motion for a Protective Order. I believe that I am entitled to make such a motion as any 
conversations we had related to Career Education Corporation schools should be protected by the 
work-product doctrine. 

In addition I'd like to inform you and Los Angeles Legal Aid that I am serving a written 
objection to Document Request #5 pertaining to communications between you and/or Los 
Angeles Legal Aid and myself. Please note that California Civil Code §1985.3 (g) indicates: 

"No witness or deposition officer shall be required to produce personal records after 
receipt of notice that the motion has been brought by consumer, or after receipt of a 
written objection from a nonparty consumer, except upon order of the court in which the 
action is pending or by agreement of the parties, witnesses, and consumers affected." 

It seems clear to me that once I've made a written objection and given you notice of it, you and 
Los Angeles Legal Aid will have grounds not to comply with the part of Document Request # 5 
pertaining to any communications with me. 

ard ~"C~-~ ____ ~--------------
./ ~ 

~~iI¥ Spielberg 



1 Janet Lindner Spielberg (221926) LAW OFFICES OF JANET UNDNER SPIELBERG 2 12400 Wilshire Boulevard 
Suite 400 

3 Los Angeles, California 90025 
Tel: (310) 392-8801 

4 Fax: (310) 278-5938 

5 

6 

7 

8 

9 

10 
In the Matter of: 

11 
) 
) 12 BUREAU FOR PRIVATE POSTSECONDARY) AND VOCATIONAL EDUCA nON ) 13 
) a~. ) 14 
) BROOKS INSTITUTE OF PHOTOGRAPHY ) 15 
) 
) 16 
) 
) 17 ----------------------------) 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

OBJECfION TO SUBPOENA DUCES TECUM 

Agency Case No. 06147 

OAH No. 2005080993 

OBJECTIONS TO SUBPOENA DUCES TECUM PROPOUNDED BY BROOKS INSTITUTE OF 
PHOTOGRAPHY 



1 Pursuant to California Civil Code §1985.3 (g), Janet Spielberg makes the following objections 
2 regarding the request for documents propounded to non-parties Legal Aid of Los Angeles and Elena 
3 Ackel from Brooks Institute of Photography: 

4 

5 I. GENERAL OBJECTIONS 

6 Janet Spielberg asserts the following General Objections to the Documents Requested (the 
7 "General Objections"), each of which is hereby incorporated by reference into the response to each 
8 individual Document Request below. From time to time, and for purpose of emphasis, Janet 
9 Spielberg may restate one or more of the General Objections as specific objections to an individual 

10 Document Request. Such restatement, or the failure to restate, should not be taken as a waiver _of 
11 any General Objection not restated. 

12 1. Janet Spielberg objects to the scope of the Document Requests. The request asks for all 
13 documents related to all communications, whether or not such communications were in any way 
14 related to the administrative law action between the Bureau for Private Postsecondary and 
15 Vocational Education and Brooks Institute of Photography. Such requests are overly broad, 
16 oppressive, unduly burdensome and not reasonably calculated to lead to the discovery of admissible 
17 evidence. 

18 2. Janet Spielberg objects to the Document Requests in so far as they seek information or 
19 documents that are privileged by, and/or protected from, disclosure by the attomey-client privilege, 
20 the work-product doctrine, the privacy privilege, or any other privilege or immunity. 

21 3. Janet Spielberg reserves the right, but is not obligated, to supplement her objections 
22 based upon newly-discovered evidence or information of which Janet Spielberg is not aware at this 
23 time. 

24 DOCUMENTSREOUESTED 
25 REQUEST FOR DOCUMENTS NO.5: 

26 All documents relating to any communications between you and Mark A. Kleiman, Esq. 
27 and/or Janet L. Spielberg, Esq. 

28 II 

2 
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1 RESPONSE TO REQUEST FOR DOCUMENTS NO.5: 
2 In addition to the foregoing general objections, Janet Spielberg objects to this request on the 
3 grounds that the documents described are attorney work product, and are not relevant to the subject 

4 matter. 

5 

6 

7 

8 

9 Dated: September 8, 2005 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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2 

3 

4 

STATE OF CALIFORNIA 

COUNTY OF LOS ANGELES 

PROOF OF SERVICE 

) 
)ss.: 
) 

5 I am employed in the county of Los Angeles, State of California, I am over the age of 18 and not a party to the within action; my business address is 12400 Wilshire Boulevard, Suite 920, Los 6 Angeles, California 90025. 

7 

8 

On September 8, 2005, I served the document(s) described as by placing a true copy(ies) thereof enclosed in a sealed envelope(s) addressed as follows: 

9 I served the above document(s) as follows: 

10 

11 

12 

13 

14 

15 

16 

17 

BY OVERNIGHT DELIVERY via Federal Express. I am familiar with the practice at my place of business for collection and processing of correspondence for overnight delivery by Federal Express. Such correspondence will be deposited with a facility regularly maintained by Federal Express for receipt on the same day in the ordinary course of business. I placed the envelope( s) for coIIection and delivery by Federal Express with delivery fees paid or provided for in accordance with ordinary business practices. 

BY FACSIMILE TRANSMISSION. I caused a facsimile machine transmission from facsimile machine telephone number (31 0) 442-7756 to the facsimile machine telephone number(s) listed 
on the attached Service List. Upon completion of said facsimile machine transmission(s), the transmitting machine issued a transmission report(s) showing the transmission(s) was/were complete and without error. 

18 !£ BY MAIL. I am familiar with the firm's practice of collection and processing correspondence for mailing. Under that practice it would be deposited with U.S. postal service on that same day 
with postage thereon fully prepaid at Los Angeles, California in the ordinary course of business. 
I am aware that on motion of the party served, service is presumed invalid if postal cancellation date or postage meter date is more than one day after date of deposit for mailing in an affidavit. 

19 

20 

21 

22 

23 

24 

25 

I declare under penalty of perjury under the laws of the State of California that the above is true and correct. 

Executed on September 8, 2005, at Los Angeles, California 90025. 

26 Jeff Chemerinsky 

27 

28 

Type or Print Name 



2 SERVICE LIST 

3 
Tiffany Mitchell 

4 Greenberg Traurig, LLP 

5 2450 Colorado Aveue 
Suite 400E 

6 Santa Monica, CA 90404 

7 Elena Ackel 

8 Los Angeles Legal Aid 
5228 Whittier Blvd. 

9 Los Angeles, CA 90022 

10 Worldwide Network 

11 1533 Wilshire Blvd. 
Los Angeles, CA 90017 

12 
Los Angeles Legal Aid, East L.A. Office 13 5228 Whittier Blvd. 

14 Los Angeles, CA 90022 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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Elena Ackel- Brooks Institute Matter 

From: 
To: 
Date: 
Subject: 

"Rashida Adams" <adams@caldwell-leslie.com> 
<drockway@lafla.org>, "Toby Rothschild" <TRothschild@lafla.org> 
10/28/2005 5 :35: 1 0 PM 
Brooks Institute Matter 

Page 1 of 1 

CC: <biwasaki@lafla.org>, "Elena Ackel" <EAckel@lafla.org>, "David Pettit" <pettit@caldwellleslie.com> 

PRIVILEGED AND CONFIDENTIAL 

We just received the attached Motion for Sanctions and supporting declarations from Brooks Institute. Our response will be due on November 10th. We will be in touch at the beginning of next week regarding our response to this Motion. 

Thank you, 
Rashida Adams 

Rashida Adams 

Caldwell Leslie 
Caldwell Leslie Newcombe & Pettit, PC 
1000 Wilshire Boulevard, Suite 600 
Los Angeles, CA 90017-2463 
Tel 213.629.9040 Fax 213.629.9022 
adams@caJdweJI-IesJie.com 
WW'!i.caldwel'-Jeslie.com 
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GREENBERG TRAURIG, LLP 
1 FRANK E. MERIDETH (SBN 46266) 

JEFF E. SCOTI (SBN 126308) 
2 GREGORY A. NYLEN (SBN 151129) 
3 JORDAN D. GROTZINGER (SBN 190166) 

TIFFANY S. MITCHELL (SBN 235063) 
4 2450 Colorado A venue, Suite 400E 

Santa Monica, California 90404 
5 Telephone: (310) 586-7700 

Facsimile: (310) 586-7800 

6 Attorneys for Respondent 
7 BROOKS INSTITUTE OF PHOTOGRAPHY 

8 
BEFORE THE 9 

10 

11 

OFFICE OF ADMINISTRATIVE HEARINGS 
STATE OF CALIFORNIA 

BUREAU FOR PRIVATE Case No. 06147 
12 POSTSECONDARY AND VOCATIONAL 

EDUCATION, OAR No. L2005080993 
13 

14 

IS 
v. 

Petitioner, 

16 BROOKS INSTITUTE OF 
PHOTOGRAPHY, 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Respondent 

28 --------------------------~ 

RESPONDENT'S NOTICE OF MOTION 
AND MOTION TO CERTIFY FACfS 
JUSTIFYING CONTEMPT SANCI'lONS 
AGAINST THE LEGAL AID 
FOUNDATION OF LOS ANGELES AND 
FOR MONETARY SANCflONS; 
RESPONDENT'S REQUEST FOR $6,105 
IN MONETARY SANCflONS; 
MEMORANDUM OF POINTS AND 
AUTHORITIES 

[SUPPORTING DECLARATIONS OF 
GREGORY J. STRICK, Ph.D., TRACY 
LORENZ, JEFF E. SCOTT, GREGORY A. 
NYLEN AND TIFFANY S. MITCHELL 
FILEDCONCURRENTL~ 

Date: 
Time: 
Location: 

November 14, 2005 
1:30 p.m. 
OAR Los Angeles 

NO WAIVER OF HEARING 

Settlement Conference: November 25, 2005 
Pre-hearing Conference: December 12,2005 
Hearing Date: February 1, 2006 

LA.FSI \368469v08\8611O.OlJl00 J 
MOTION TO CERTIFY FACTS JUSTIFYING CONlEMPT SANCTIONS 



1 TO THE COURT AND ALL PARTIES AND THEIR ATTORNEYS OF RECORD: 

2 PLEASE TAKE NOTICE THAT on Monday, November 14,2005, at 1:30 p.m., at the Office 

3 of Administrative Hearings, 320 WeSt 4th Street, Suite 630, Los Angeles, California 90013, Respondent 

4 Brooks Institute of Photography ("BIr') will and hereby does move, pursuant to California Government 

5 Code sections 11450.5-11450.50, 11455.l0(e), 11455.20(a), 11507.6(e) and California Education Code 

6 sections 94975(d)(1) and 94975(e), for an Order certifying facts justifying a contempt sanction against 

7 third party LegaI Aid FOlmdation of Los Angeles ("LAFLA") due to LAFLA's refusal to produce 

8 documents in its possession, custody or control that are responsive to the following document demands 

9 attached to and incorporated in the subpoena duces tecum (the "Subpoena") Petitioner Brooks Institute 

10 of Photography ("BIP'') served upon LAFLA in this proceeding: 

11 (a) Document Request No.1, which seeks the production of any and all documents relating 

12 

13 

14 

. 15 

to any coinmunications between any LAFLA employees, including without limitation 

conununications by and between Elena H. AckeI, Esq., and any employee of the Bureau 

for Private Posts~ndary and Vocational Education (the "Bureau") relating to BIP 

andlor Career Education Corporation ("CEC,,); 

16 (b) Document Request No.2, which seeks the production of all documents provided to 

17 LAFLA by any employee of the Bureau relating to BIP and/or CEC; 

18 (c) Document RequeSt No.3, which seeks the production ofaIl documents relating to any 

19 

20 

21 

22 

communications between LAFLA and any television, print, radio or other media 

representatives (including without limitation Gretchen Morgenson of the New York 

Times, Morgan Green of the Santa Barbara News Press, any other jourilalists or 

reporters, andlor any employees of CBS) regarding the Bureau, BIP and/or CEC; 

23 (d) Document Request No.4, which seeks the production of all documents relating to any 

24 

25 

26 

communications between LAFLA and any investment firms, banks, or agencies . 

(mcluding without limitation Warburg Pincus andlor UBS Investment-Research) 

regarding the Bureau, BIP and/or CEC; 

27 (e) Document Request No.5, which seeks the production of all documents relating to any 

28 communications between LAFLA and Mark A. Kleiman and/or Janet L. Spielberg, Esq.; 

LA-FS 1\368469v08\8611 0.0111 00 2 
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1 

2 

3 

(f) Document Request No.6, which seeks the production of all documents relating to any 

communications between or among any persons regarding the Bureau, BIP and/or CEC 

not otherwise requested above; and 

4 (g) Document Request No.8, which seeks the production of all telephone bills relating to 

5 any communications requested above. 

6 PLEASE TAKE FURTHER NOTICE THAT LAFLA's opposition to this Motion is due on 

7 November 10, 2005. 

8 PLEASE TAKE FURTHER NOTICE THAT the Motion will be made on the grounds that the 

9 documents described above are highly relevant and material to the issues raised-in this administrative 

10 proceeding, in that the documents relate to (a) the extent to which LAFLA has been acting as an agent 

11 for the Bureau in communicating confidential information c~ncerning the Bureau's "investigation" of 

12 BIP to third parties, including class action and other lawyers, the media and/or the investment 

13 commtmity; and (b) the extent to which LAFLA is assisting or involved in the Bureau's investigation, 

14 and how LAFLA and other third parties obtained information relating to the investigatio~ which relates 

15 directly to BIP's unclean hands defense and demonstrates the corruption of the investigative process. 

16 PLEASE TAKE FURTHER NOTICE THAT because LAFLA' s refusal to produce relevant 

17 documents in its possession, custody or control that are responsive to the Subpoena is without 

18 substantial justification, is frivolous and is in bad faith, BIP also moves the Administrative Law Judge in -

19 this proceeding pursuant to Government Code section 11455.3O(a) for an order awarding monetary 

- 20. sanctions against LAFLA in the amount ofS6,105, representing the reasonable attorneys' fees BIP has 

21 incurred in preparing this Motion. 

22 PLEASE TAKE FURTHER NOTICE THAT this Motion is based on this Notice of Motion 

23 and Motion, the accompanying Memorandum of Points and Authorities, the concurrently filed -

24 Declarations of Gregory J. Stric~ Ph.D., Tracy Lorenz, JeffR Scott, Gregory-A. Nylen, and Tiffany S. 

25 Mitchell and attached exhibits in support thereof: all pleadings and papers on file in this matter, and -

26 such other and further evidence and oral arguments as may be considered by the Administrative Law 

27 Judge in ruling upon this Motion. 

28 

lA·FS1\368469v08\8611 0.011100 3 
MOTION TO CERTIFY FACTS JUSTIFYING CONTEMPT SANCTIONS -



I PLEASE TAKE FURTHER NOTICE THAT pursuant to Los Angeles OAH Local Rule 6, 
2 BIP does not waive oral argument on this Motion, and does not stipulate to hear the Motion 

3 telephonically. 

4 DATED: October 28, 2005 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

GREENBERGTRAlijUG,LLP 

By 

for Respondent 
INSTITUTE OF PHOTOGRAPHY 
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1 MEMORANDUM OF POINTS AND AUTHORITIES 

2 L 

3 INTRODUCTION . 

4 Brooks Institute of Photography ("BIP'') will prove at the hearing in this administrative action 

5 that the Bureau for Private Postsecondary and Vocational Education (the "Bureau") alleges claims that 

6 are factually unsustainable and that are based on an investigation that is legally defective. BIP will 

7 show that the Bureau's investigative process was corrupted by the fact that it ignored mandatory 

8 procedures required under the Education Code. BIP will also show that the Bureau attempted to bolster 

9 its claim for relief to which it admits it is not entitled by releasing information regarding its baseless 

10 claims to the investment community in a ham-fisted attempt to depress the value of stock in ~IP's 

II parent company, Career Education Corporation ("CEC"), and thereby pressure BIP into acquiescing to 

12 the Bureau's punitive demands. BIP will also show that the Bureau released the same information to the 

13 press to try to generate negative publicity regarding BIP and CEC for the same nefarious purposes. This 

14 is precisely the sort of endemic misuse of the Bureau's licensing authority that is resoundingly. 

15 condemned in a recent report by an independent Operations Monitor the Bureau was required by law to 

16 hire to investigate its activities. which provides in relevant part: 

17 

18 

19 

20 

21 

22 

23 

"[f]he Bureau sometimes attempts to 'leverage' its approval authority to achieve concessions 
from an institution. The somewhat ad-hoc manner in which the Bureau subsequently uses its 
approval authority to address apparent, and actual violations contributes to perceptions that 
institutions are treated differently depending on personal relationships, political influence, or 
other factors.,,1 

As explained below, BIP has substantial evidence to Corroborate its assertion that the Bureau has 

abused its authority, and to support BIP's unclean hands defense and claim that the Bureau's 

investigative process was corrupt. However, BIP believes it can obtain substantial additional evidence 

that will allow it to prove overwhelmingly that the Bureau used third parties as conduits to provide 
24 

25 

26 
1 B. Frank, ~PPVE Operations and Administrative MOnitor, Initial Report: California Department of 

27 Consumer Affairs, Bureau for Private Postsecondary and Vocational Education, at 155 (September 26, 
28 2005) (a copy of this report is attached as Exhibit I3 to the concurrently filed Declaration of Gregory 

Nylen). 

LA-FS 1\368469v08\86 I IG.OI I 100 I 
MOTION TO CERTIFY FACTS JUSTIFYING CONTEMPT SANCllONS 



information regarding its "investigation" to the press, the investment community, and class action 

2 lawyers. 

3 These third parties include the Legal Aid Foundation of Los Angeles ("LAFLA") and an 

4 attorney for that organization, Elena Acke1, Esq. As discussed below, Ms. Ackel is a notoriously 

5 outspoken critic of for-profit education. BIP believes that Ms. Ackel and LAFLA may be acting as 

6 agents for the Bureau in communicating confidential infonnation concerning the Bureau's investigation 

7 ofBIP to third parties, and improperly assisting the Bureau in connection with its purported 

8 "investigation" ofBIP, which is supposed to be conducted by a properly impaneled "visiting 

9 committee" comprised of educators and other qualified individuals with specific areas of expertise, not 

10 by Bureau employees influenced by undisclosed outsiders. 

11 Accordingly, aIP served a subpoena duces tecum (the "Subpoena") on LAFLA in this action. 

12 The Subpoena seeks (a) documents relating to communications between the Bureau and LAFLA . 

13 concerning BIP and/or its parent company CEC, (b) documents provided by the Bureau to LAFLA 

14 concerning BIP and/or CEC, and (c) documents relating to communications between LAFLA, on the 

15 one hand; and the media, investment community, class action lawyers, or any other third parties, on the 

16 other hand, concerning BIP or CEC. The class action lawyers who are the subject of the Subpoena 

17 include Mark Kleiman, who is intimately involved in prosecuting class action litigation against BIP and 

18 CEC. and who apparently faxed infonnation he obtained from the Bureau concerning its incomplete and 

19 improper "investigation" to a major Wall Street fum that had publicly taken a negative position on the 

20 value of CEC stock, and Janet Spielberg, who is counsel of record in a pending class action against BIP 

21 andCEC. 

22 Although LAFLA acknowledged that it has documents responsive to each of these categories of 

23 dOCument requests attached to the Subpoena, it has refused to produce any documents except those 

24 relating specifically to communications with the Bureau regarding the Bureau's purported 

25 "investigation" of BIP and the specific issues raised in the Bureau's defective Notice. The only grounds 

26 LAFLA provided in the meet and confer process for refusing to produce the remaining responsive 

27 documents (including documents it admits it has relating to communications between LAFLA, class 
. . 

28 action lawyers, the media, and the investment community concerning BIP and/or CEC) are that the 
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1 documents are somehow not relevant. LAFLA does not contend that any of these documents are 

2 otherwise protected by any privilege. 

3 LAFLA's relevancy objection is entirely without merit.BIP is entitled to discover whether third 

4 parties such as LAFLA are assisting or involved in the Bmeau's investigation, and how LAFLA and 

5 other third parties obtained infonnation relating to the investigation. BIP also is entitled to know if the 

6 Bureau improperly disclosed confidential information to LAFLA in connection with its investigatio~ as 

7 it relates directly to BIP's unclean hands defense and demonstrates the corruption of the investigative 

8 process. 

9 There also is no merit to Ms. Spielberg's separately served objection that her communications 

10 with LAFLA concemirig BIP or CEC are protected by the attomey-client or work product privileges. 

11 There is no evidence Ms. Spielberg ever represented LAFLA in any capacity, let alone in connection 

12 with any issues concerning BIP or CEC. Moreover, LAFLA is the holder of any attomey-client 

13 privilege that would conceivably attach to communiCations with Ms. Spielberg, and it has represented 

14 that nOne of the documents it has relating to those communications are protected by any privilege. 

15 Accordingly, this Motion should be granted in its entirety, and the Administrative Law Judge 

16 should certify facts justifying a contempt sanction against LAFLA in Superior Court and order sanctions 

17 against LAFLA in the amount of $6,105 because its objections were made in bad faith. 

18 

19 

20 A. 

21 

n. 

STATEMENT OF RELEVANT FACfS 

BIP's 60 Years Of Commitinent To Excellence In Postsecondary Education. 

BIP is one of the leading photography postsecondary institutions in the world tOday, with 

22 campuses in Santa Barbara and Ventura. BIP has operated as an educational institution in Santa Barbara 

23 since 1945. Declaration of Gregory J. Strick, Ph.D. ("Strick Dec."), ,. 2. BIP offers Bachelor of Arts 

24 Degree Programs in Professional Photography,. Film & Video Production, VISual Communication, and 

25 Visual Journalism; a Masters of Science Degree Program in Photography; an Associate of Arts degree 

26 program in visual Journalism; and Diploma Programs in Professional Photography and Film & Video 

27 Production. BlP's education programs constantly are evolving so that its students may keep up with 

28 current industry technologies and media For example, BIP's Visual Journalisni curriculum goes far 
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1 beyond traditional photojournalism and cross-trains students to use still cameras, computers and digital 

2 video cameras, allowing them to deliver projects to traditional print medi~ the Internet and/or the 

3 forthcoming digital environment ld., 3. 

4 Today, BIP has more than 2000 enrolled students from many nations. BIP alumni have worked 

5 for distinguished organizations including the Los Angeles Times and other national media outlets, 

6 Hallmark Publishing, the Cousteau Society, HBO, Kodak, and literally scores of other leaders in visual 

7 media fields. BIP faculty and alumni also have received many awards and honors. Strick Dec., , 4. 

8 D. The Bureau's Improper "Investigation" Of DIP. 

9 The Bureau regulates certain types of private, postsecondary schoo~ including BIP, and derives 

10 its authority exclusively from enabling legislation codified at Education Code sections 94700 et seq. 

1 I On or about September 30, 2004, BIP routinely applied to the Bureau for renewal of its authority 

12 to operate postsecondary institutions in the State ofCalifomia (the "Renewal Application"). At the 

13 time, its license was set to expire on December 31, 2004. Strick Dec." 5, Ex 1. 

14 On October 20, 2004, BlP received a letter from the Bureau stating that "Bureau representatives" 

15 were going to visit BIP on November 8 and 9 to review certain files. Strick Dec., , 6, Ex. 2. 

16 .. According to Education Code section 94901 (a)(I), the Bureau was supposed to impanel a 

17 "visiting committee" to conduct a qualitative review and assessment within 90 days of receiving the 

18 Renewal Application. Pursuant to Education Code section 94901(c), the visiting committee "shall be 

19 composed of educators and other individualS with expertise ..• from degree granting institutions legally 

20 operating within the state." (Emphasis added.) Assuming the visiting conunittee was impaneled 

21 properly, it was supposed to provide BIP with a report of its visit before it was even disclosed to the 

22 Bureau. CAL. CODEREos. tit. 5, § 71465(b){2005). 

23 C. The Bureau's Communication To LAFLA Regarding Allegations Against DIP. 

24 On November 4,2004, the Chief of the Bureau's degree-granting unit which regulates BIP, 

25 Sheila Hawkins, sent an e-mail to Ms. Ackel at LAFLA. In her e-mail.Ms. Hawkins forwarded a 

26 message from another Bureau employee. Marcia Trott, regarding the background of certain allegations 

27 against BIP. Declaration of Gregory A. Nylen ("Nylen Dec.''), 17, Ex. 16. The e-mail included an 

28 
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1 admission that the Accrediting Council for Independent Colleges and Schools was "not able to find any 

2 evidence of wrongdoing on the part of the school." Id 

3 D. The Bureau's Improper "Visit" To BIP And December 1, 2004 Letter To BIP. 

4 Four days later, on November 8 and 9, 2004, the Bureau sent Ms. Trott and Lynelle Case, 

5 another Bureau employee, to visit BIP to conduct an onsite "assessment" of the school. Strick Dec., ,. 7. 
. . 

6 These Bureau employees, who were not a properly impaneled visiting committee as required by 

7 Education Code section 94901, allegedly reviewed 162 student files and contacted eleven BIP graduates 

8 to evaluate their personal experience with BIP's placement services. rd 
9 As a result of the Bureau's legally ineffective visit, the Bureau sent a letter to BIP on 

10 December 1, 2004 (the "December 1 Letter'), which outlined preliminary "findings" that BIP was "not 

11 operating in full compliance with the statute and regulations that govern private postsecondary 

12 institutions in California." Strick Dec., 18, Ex. 3. The BJlIeau requested responses from BIP to these 

13 preliminary findings so the Bureau could complete its investigation and make a final decision on the 

14 Renewal Application.. Id 

15 E. 

16 

17 

The Bureau's Communications To Class Action Lawyers· And LAFLA Regarding The· 

Bureau's December 1 Letter And Improper "Investigation" OfBIP. 

Notwithstanding the purportedly preliminary nature of the Bureau' s investigatio~ on 

18 December 13, 2004. the Bureau faxed its December 1 Letter to Mark Kleinuin, a plaintiffs' lawyer now 

19 intimately involved in prosecuting a class action and related litigation against BIP and its parent . 

20 company, Career Education Corporation ("CEC',). Declaration ofTmey Lorenz ("Lorenz Dec."), 1 2, 

21 Exs. 7-8. Shortly thereafter, Mr. Kleiman apparently faxed the December 1 Letter to a: major Wall 

22 Street firm that had publicly taken a negative position on the value of CEC stock. Lorenz Dec., '12-3, 

23 Exs.7-8. More recently, Mr. Kleiman actively rallied students to make negative comments abOut CEC 

24 to the press for the specific stated purpose of depressing the value of CEC stock. Declaration ofTrlfany 

25 S. Mitchell ("Mitchell Dec/'), ,. 8, Ex. 26. 

26 In addition, Mr. Kleiman facilitated communications between BIP students and another 

27 plaintiffs' attorney, Janet Spielberg, with whom Mr. KleiI1'18n shares an office suite. Ms. Spielberg 

28 already filed an action against BIP, and is seeking to have the matter certified as a class action lawsuit 
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1 Mitchell Dec., 15, Ex. 23. 

2 On December 14, 2005, the day after the. Bureau faxed the December 1 Letter to Mr. Kleiman, 

3 Ms. Hawkins forwarded the Bureau's December 1, 2004 letter to BIP regarding the Renewal 

4 Application to Ms. Ackel at LAFLA A copy of this e-mail was contained in the few documents that . 

5 LAFLA produced on October 6, 2005 in response to the Subpoena BIP served on LAFLA in this action. 

6 Nylen Dec., 'i 8, Ex. 17. 

7 F. BIP's Response To The Bureau's December 1 Letter •. 

8 On December 30, 2004, BIP responded in detail to the Bureau's December 1 Letter. In its 

9 response, BIP reiterated its commitment to "demonstrating compliance with all BPPVE requirements," 

10 addiessed each of the Bureau's concerns in detail, and explained how BlP WllS implementing 

11 appropriate steps to address those concerns. BIP also explained how the Bureau's December 1 Letter 

12 was inaccurate in severa} respects. On January 28,2005, BIP submitted a revised response. Strick Dec., 

13 ,,9-10, Exs. 4-5. On February 23 and 28, 2005, respectively, a Bureau employee made an undercover 

14 "secret shopper" visit to BIP posing as a prospective student, and Marcia Trott and Lynnelle Case of the 

15 Bureau made an unannounced visit to BlP to review more records. Id. 1 11. 

16 G. 

17 

The Bureau's l'fotice of Conditional Approval to Operate BIP. 

On July 11, 2005, the Bureau issued a Notice of Conditional Approval (the "Notice"). Pursuant 

18 to Education Code Section 94975(c), BlP timely requested an admiuistratjve hearing to contest the 

19 Notice on July 22,2005. Strick Dec., 112, Ex. 6. Declaration of JeffE. Scott ("Scott Dec."), 12, Ex. 9. 

20 It appears that, as before, the Bureau promptly leaked the Notice to third parties for the purpose 

21 of causing BIP economic harm (and some of the discovery that BIP propounded is to find out how the 

22 Bureau tipped off the press and the class action l~wyers at that time, and to explore whether the.class 

23 action lawyers actually were involved in the "investigation") .. The press and the class action lawyers 

24 immediately received the Notice. Mitchell Dec., 1 3, Ex. 21. Notably. a copy of the Notice also found 

25 its way into LAFLA's files. Nylen Dec., 1 8. 

26 

27 

28 
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7 

1 H. RIP's Subpoena to LAFLA And Subsequent Meet And Confer Efforts With LAFLA '8 

2 Counsel 

3 On September 1, 2005, "BIP issued a subpoena (the "Subpoena") to LAFLA requesting the 

4 production of bUsiness records described below in detail. The document requests attached to the 

5 Subpoena sought the production of (a) documents relating to communications between the Bureau and 

6 LAFLA concerning BIP and/or CEC, (b) documents provided by the Bureau to LAFLA concerning BIP 

7 and/or CEC, and (c) documents relating to communications between LAFLA, on the one hand, and the 

8 media, investment community, Mr. Kleiman or Ms. Spielberg, or any other third parties, on the other 

9 hand, concerning BIP or CEC. SIP complied with the procedural.requirements for issuing the Subpoena 

10 by completing the fonn provided by the Office of Administrative Hearings, including a decIaration 

11 showing good cause for the production of d~uments. and by perfecting service upon LAFLA. 2 

12 Mitchell Dec., 19, Ex. 27. 

13 On September 8, 2005, Ms. Spielberg served objections to the Subpoena Mitchell Dec." 10, 

14 Ex. 28. She later confirmed that she was only serving the objections on behalf of herself, and not on 

15 behalf ofLAFLA. Scott Dec., '14, Ex. ll. On September 21, 2005, LAFLA served objections to the 

16 Subpoena Mitchell Dec.,' 14, Ex. 30. 

17 Counsel for BIP then met and conferred through a series of letters and telephone calls with 

18 David Petti~ outside counsel for LAFLA, regarding LAFLA's objections to the Subpoena. See Nylen 

19 Dec.", 2 & 4-6 & 9-10, Exs. 12 & 14-16 & 18-19. Ultimately, LAFLA agreed only to produce 

20 documents provided to LAFLA by the Bureau or relating to communications between LAFLA and the 

21 Bureau that difectly concern the Bureau's investigation ofBIP or the iss:ues raised expressly in the 

22 Notice. Although LAFLA admitted having other documents responsive to each of the document 

23 requests attached to the Subpoena in its possession, custody or control (with the exception offax and 

24 telephone logs), LAFLA refused to produce the documents based solely on the purported objection that 

25 the documents are not relevant. LAFLA does not contend that any of those documents are protected by 

26 

27 
2 Although subpoenas duces tecum do not require such an affidavit pursuant to Code of Civil Procedure 

28 section 2020.410(c), BIP provided the declaration anyway. 
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1 any privilege. ld. On October 6, 2005, LAFLA produced only a handful of responsive documents in 

2 response to the Subpoena. Nylen Dec., 1 7. 

3 m. 
4 LEGAL ARGUMENT 

5 A. DIP Is Entitled To Subpoena Relevant Documents From LAFLA Under The Education 

6 And Government Codes. 

7 Education Code section 94975 provides the "exclusive method for prehearing discovery" in . 

8 administrative proceedings initiated under the statute. Educ. Code § 94975(d)(1). Section 94975(e) 

9 provides that "[b ]efore the hearing has commenced, the bureau shall issue subpoenas at the written 

10 request of any party for the attendance of witnesses or the production of documents or other things in the 

11 custody or under the control of the person subject to the subpoena." Section 94975(e) alsO provides that 

12 "[ s ]ubpoenas issued pursuant to this section are subject to Section 11510 of the Government Code." 

13 Government Code section 11510 haS been repealed and replaced by Government Code sections 

14 11450.05-11450.50. Section 11450.20 provides that the presiding Administrative Law Judge "shall" 

15 issue subpoenas at the request of a party in an administrative law proceeding, "in accordance with 

16 Sections 1985 to 1985.4, inclusive, of the Code of Civil Procedure." Code of Civil Procedure section 

17 1985(a) provides that in response to a subpoena duces tecum, a party may require a witness to produce . 

18 "any books, docmnents, or other things under the witness's control which the witness is bound by law to 

19 produce in evidence." 

20 Although Education Code section 94975( e) does not specify the particular types of-documents 

21 that may be obtained from third parties by subpoena, section 94975( d)(l) provides in general that parties 

22 may require another party to produce "any writing, as defined by Section 250 of the Evidence Code, or 

23 thing that is in the custody, or under the control, of the party receiving the request and that is relevant 

24 and not privilegean (emphasis added). Similarly, Government Code section 11507.6(e) provides 1hat 

25 parties may discover any "writing or thing which is relevant and which would be admissible in 

26 evidence" (emphasis added). 

27 These code sections do not define the term "relevant." However, courts have held that when an 

28 agencys subpoena power is invoked to secure discovery, a court or adminis~ve law judge may look 
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to the general standards for discovery set forth under California law. See Shively v. Stewart (Bd of Med 

2 Exam'rs), 65 Cal. 2d 475, 481 (1967). 

3 Code of Civil Procedure section 2017.010 provides that "[a] party may obtain discovery 

4 regarding any matter, not privileged, that is relevant to the subject matter involved in the pending action 

5 ... if the matter either is itself admissible in evidence or appears reasonably calculated to lead to the 

6 discovery of admissible evidence" (emphasis added). Similarly, Evidence Code section 351 provides 

7 that "[e]xcept as otherwise provided by statute, all relevant evidence is admissible" (emphasis added). 

8 Evidence Code section 210 provides that "'[r]elevant eVidence' means evidence, including evidence 

9 relevant to the credibility of a witness or hearsay declarant, having any tendency in reason to prove or 

10 disprove any disputed fact that is of consequence to the determination of the action" (emphasis added). 

11 Under these standards, evidence is considered relevant if it might "reasonably-assist-a party in 

12 evaluating its case, preparing for trial, or facilitating a settlement. Admissibility is not the test, and it is --

13 sufficient if the information sought might reasonably lead to other, admissible evidence." Glenfed Dev. 

14 Corp. v. Superior Court (Nat'l Union Fire 1119. Co. of Pittsburgh), 53 Cal. App. 4th 1113, 1117 (1991) 

15 . (emphasis in original). Relevant discovery also includes- that relating-to a claim or defense of a party to 

16 the action. Gonzalez v: Superior Court (City of San Femando}, 33 Cal. App. 4th 1539,1545 (1995).3 

17 While a party who seeks to compel the production of documents under California law generally 

18 must show "good cause" for the request, this burden is met simply by a factual showing of relevance 

19 when there is no privilege issue or claim of attorney work product. Gler(ed. 53 Cal. App. 4th at 1117. 

20 These pretrial discovery procedures "are designed to-miriimi.ze the opportunities for-fabrication 

21 and forgetfulness, and to eliminate the need for guesswork about the other side's evidence, with all 

22 doubts about discoverability resolved in favor of disclosure." Glenfld, 53 Cal. App. 4thaf 1119 .. The· . 

23 courts must apply discovery standards liberally in accordance with the Discovery Act's underlying 

24 principles. Colonial Lifo & Accident Ins. Co. v. Superior Court (Perry), 31 Cal.3d 785, 790 (J 982). 

25 

26 
3 The Attorney General has applied these broad standards of relevance in its own opinions. See, e.g., 

27 Office of the AUorney General, Op. No. 88-1102, 72 Ops. Cal. Atty. Gen. 226, 1989 WL 408279, at *11 
(Cal. A.G. Oct 26,1989) (quoting Evidence Code sections 210 and 351). 

28 
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1 If a third party refuses to produce relevant, non-privileged documents in response to a properly 

2 issued and served subpoena duces tecum ill an administrative proceeding, the party propounding the 

3 subpoena may bring a motion before an administrative law judge to certify facts that justify a contempt 

4 sanction in Superior Court in the county where the proceeding is conducted. See Gov. Code 

5 § 11455.1O(e) ("[a] person is subject to the contempt sanction for any of the following in an adjudicative 

6 proceeding before an agency: ... (e) Failure or refusal, without ·substantial justification, to comply with 
• 

7 a ... subpoena'}, and § 11455.20(a) ("[t]he presiding officer or agency head may certify the facts that 

8 justify the contempt sanction against a person to the superior court in and for the county where the 

9 proceeding is conducted"). See also Parris v. Zolin, 12 Cal. 4th 839,842 (1996) ("[Aln administrative 

10 agency's obligation under section 11525 is met by transmitting a certification of facts ofan apparent 

1 I contempt ro the superior court. Receipt of the certification triggers the obligation of the superior court . 

12 to issue an order to show cause to the person who appears to be in contempt. The jurisdiction of 'the 

13 superior court to initiate a contempt proceeding to enforce the agency subpoena arises on receipt of the 

14 certification. "). 

15 In this case, as discussed below, the documents requested in the Subpoena BIP served upon 

16 LAFLA are alI highly relevant and material ro the issueS raised in this administrative proceeding .. 

17 Accordingly, because LAFLA has only objected to the production of responsive documents on the 

18 purported grounds that the documents are not relevant, the Administrative Law Judge should certify 

19 facts justifying a finding in Superior Court that LAFLA is in contempt of the Subpoena 

20 B. 

21 

22 

23 

BIP Is Entitled to Communications Between LAFLA, On The One Hand, And Media 

Representatives And/Or The Investment Community, On The Other, Because Such . 

Documents Are Highly Relevant To This Case. 

Document Request No.3 attached to the Subpoena seeks the production of "[a]ny and all 

24 documents relating to any communications between [LAFLA] and any television, print, radio or other 

25 media representatives (including without limitation Gretchen Morgenson of the New York Times, 

26 Morgan Gree~ of the Santa Barbara News Press, any other journalists or reporters, andlor any 

27 employees of CBS) regarding [the Bureau], BIP andlor CEC." Document Request No.4 attached to the 

28 Subpoena seeks the production of "[a]ny and all documents relating to any Communications between 
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1 [LAFLA] and any investment finns, banks, or agencies (including without limitation Warburg Pincus 

2 and/or UBS Investment Research) regarding [the Bureau],BIP andlorCEC". 

3 LAFLA's counsel admitted that LAFLA has documents responsive to both of these requests, but 

4 LAFLA has refused to produce them solely on the purported grounds that they are not relevant to any 

5 issues in this case. &e Nylen Dec., ,,2 & 4-6 & 9-10, Exs. 12 & 14-16 & 18 .. 19. LAFLA is wrong 

6 and the documents are highly relevant and material for several independent reasons. 

7 For example, BIP is entitled to discover the extent to which LAFLA has been acting as an agent 

8 for the Bureau in communicating confidential infoImatfon concerning the Bureau's "investigation" of 

9 BIP to third parties, including th~ media andlor the investment community. B~ origiruilly propounded 

10 the Subpoena because it was infonned and believed that Ms. Ackel, an outspoken critic of for-profit 

11 schools, assisted the Bureau withfts "investigation" ofBIP since at least early 200s; The llinited: 

12 number of documents that LAFLA did.produce in response to the. Subpoena on OctOber 6, 2005 proved 

13 BIP is on the right track. For example, the documents mcluded an e-mail dated November 4, 2004 from 

14 Sheila Hawkins (the Chief of the Bureau's degree-granting unit which regulates BIP) to Ms. Ackel, 

15 forwarding a message from Bureau employee Marcia Trott regarding the background ·of certain . 

16 allegations against BIP (including an admission that ACICS was 'fnot able to find any evidence of 

17 wrongdoing on the party of the school"). Nylen Dec., ,1, Ex. 16. This e-mail was sent four days 

18 before Ms. Trott and another Bureau employee visited BIP. On December 14, 2004, Ms. Hawkins 

19 forwarded the Bureau's December 1, 2004 letter to BIP regarding its Renewal Application to Ms. Ackel. 

20 Id at 1 8, Ex. 17. LAFLA also had a copy of the Bureau's Notice in its files. Id .. at" 8. 

21 Clearly, BIP's Subpoena was not harassment-it was a legitimate discovery toOl that produced 

22 relevant evidence showing a direct connection between LAFLA and the Bureau relating to the Bureau's 

23 investigation ofBIP. BIP is therefore entitled to discover whether third parties such as LAFLA are 

24 assisting or involved in that investigation, and how LAFLA and other third ·parties obtained information 

25 relating to the investigation. These documents relate directly toBIP's unclean hands defense and 

26 demonstrate the corruption of the investigative process, and support HIPs defense that the Bureau's 

27 actions in violation of its enabling statutes are void. See Kaiser Foundation Health Plan, Ind. v. . 

28 Zingale, 99 Cal. App. 4th 1018, 1024 (2002) ("[i]f a state agency was created by statute, the agency's 
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I authority is circumscribed by the relevant legislation") and Ass 'n. for Retarded Citizens v. Department 

2 of Development Services, 38 Cal.3d 384, '391 (1985) ("[a)dministrative action that is not authorized by, 

3 or is inconsistent with, acts of the Legislature is void"). 

4 As discus.sed abov~ Mr. Kleiman has attempted to manipulate the value ofCEC stock to put 

5 pressure on'CEC to pay a significant financial settlement to the attorney (Janet Spielberg) who is his 

6 suite mate and to whom he apparently sent the infonnation leaked to him by the Bureau. Mitchell Dec. 

7 15. BIP is investigating a potential conspiracy between the Bureau, the class action lawyers, WaIl 

8 Street finns and others (including Ms. Ackel) to trade on bad news aboqt CEC stock arising from 
'. 

9 publicity following the Bureau's leaded investigation results regarding BIP to Ms. Ackel, Mr. Kleiman 

10 and the investment. community. 

11 ,BIP is also entitled to discover the nature of Ms. Ackel' s communications to the media outlets 

12 that carried stories relating to the investigation ofBIP "'including the story by Morgan Green in the Santa 

13 Barbara News Press featuring Ms. AckePs baseless and defamatory comments regarding the school. 

14 See Mitchell Dec., Ex. 3, (News Press article in which Ms. AckeI is quoted as stating that "Brooks is not 

15 an isolated case. Its (fauIts) are replicated at quite a few schools, but no corrective action has 'been 

16 ordered until this''). Documents relating to these communications may shed more light on the issue of 

17 whether Ms. Ackel is assisting the Bureau in disseminating information relating to its improper 

18 investigation to the media for the purpose of harming BIP andlor CEC. 

19 C. 

20 

21 

BIP Is Entitled to Communications Between LAFLA, On the One Hand, and Mark A. 

Kleiman. Esg; AndiOrJanet L. Spielberg, Esq, On the Other. 

Document Request No.5 attached to the Subpoena seeks the production of "[a]ll documents 

22 relating to any communications between [LAFLAJ and Mark A Klei.man, Esq. andlor Janet L. 

23 Spielberg, Esq." Mitchell Dec., 1 9, Ex. 27. BIP offered to limit this request to documents concerning 

24 such communications to the extent they relate "in any manner to Career Education Corporation, BIP, 

25 andlor the Bureau's investigation of andlor proceedings with respect to BIP.» LAFLA admitted it had 

26 documents responsive to this request but refused to produce them, even with BIP's proposed limitation, 

27 and despite the fact that LAFLA is not claiming that any of the responsive documents are protected by 

28 theat/orney-client or any other prtvilege. Nylen Dec. at 1 10, Ex. 19. The only purported ground 
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I LAFLA provided for refusing to produce the documents it that they are supposedly not relevant. [d. 

2 Once again, LAFLA is wrong because these documents are highly relevant and material to the 

3 issue of whether LAFLA is acting as an agent for the Bureau in disseminating information relating to 

4 the Bureau's investigation ofBIP to third parties in an effort to harm the school. As explained above, 

5 the Bureau leaked its preliminary findings regarding its investigation ofBIP to Mr. Kleiman and it 

6 appears that he immediately sent that letter to a major Wall Street investment finn that covers CEC 

7 stock. Lorenz Dec., ,. 2, Ex. 7. BIP was supposed ~o .receive ~ independent visiting committee's report 

8 before the Bureau even saw it. CAL. CODE REGs. tit. 5~ §71465(b). ~the Bureau conducted its 

9 own "investigation" and .then leaked its preJiminary findings to private lawyers and investors. LAFLA 

10 has admitted that it has documents relating to communications it had with these lawyers, including 

11 Kleiman and Spielberg-the same plaintiffs' attorneys who are working closely together to develop a 

12 class action case against BIP, based largely on the Notice and the administrative action. . Mitchell Dec. , 

13 n 5 & 7 , Exs. 23 & 25. These documents relating to LAFLA's communications with Spielberg andlor 

14 Kleiman relating to BIP and/or· CEC are directly relevant to prove the Bur~u's improper investigation 

15 and the corruption of the administrative process. 

16 Moreover, the perfunctory objections Ms. Spielberg served in response to the Subpoena have no 

17 merit. For example, her objection that her communications with LAFLA regarding BIP or CEC are 

18 somehow protected by the attomey-client or work product privileges is groundless because there is no 

19 evidence that Ms. Spielberg represented LAFLA in C()nnection with any matters concerning BIP or 

20 CEC. Even if she did represent LAFLA, it would be the holder of any attomey-client privilege that may 

21 apply to communications with Ms. Spielberg,4 and LAFLA is not claiming that any of the documents it 

22 is refusing to produce relating to communications with Ms. Spielberg are protected by any privilege. 

23 See Nylen Dec. at, 10, Ex. 19.5 

24 Likewise, Ms. Spiell;>erg's general objection that the documents requested by the Subpoena are 

25 somehow protected by ''the privacy privilege" or "any other privilege or immunity" is completely 

26 

27 4 See Cal. Evid. Code § 953. . ... 
5 To the extent the attomey-client or work product privileges apply at all, LAFLA should be required to 

28 produce a privilege log so that BIP may properly evaluate the claim of privilege. 
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1 without foundation. She does not explain the nature of the ''privacy privilege" or identify any other 

2 specific "privilege or immunity," and does not tie this general, boilerplate objection to any specific 

3 document request attached to the Subpoena. 

4 In addition, Ms. Spielberg's objection that communications between her and LAFLA relating to 

5 BIP and CEC are somehow not relevant is without merit for the reasons set forth above. 

6 Finally, Ms. Spielberg's general, boilerplate objection that the Subpoena is somehow "overly 

7 broad, oppressive," and "unduly burdensome" is also not tied to any specific document request and is 

8 entirely without basis. The document requests attached to the Subpoena are narrowly tailored for the 

9 reasons set forth above. 

10 D. 

11 

12 

BIP Is Entitled To Communications Between LAFLA And The Bureau Relating To RIP Or 

CEC That Do Not Directly Relate To The Notice Or Investigation OfBIP. 

Docwnent.Request No.1 attached to the Subpoena seeks the production of U[a]ny and all 

13 documents relating to any communications between any [LAFLA] employees, including without 

14 limitation Elena H. Ackel, Esq., and any employee of the [Bureau] relating to" BIP and CEC.· 

15 Document Request No.2 attached to the Subpoena seeks the production of "[a]U documents proVided to 

16 [LAFLA] by any employee of the [Bureau] relating to BIPandlor CEC." Document Request No. 6 

17 attached to the Subpoena seeks the production of"[a]U docwnents relating to all communications 

18 between or among any persons.regarding [the Bureau], BIP and/or CEC not otherwise requested above." 

19 In response to this Request, LAFLA has agreed to produce only those documents directly 

20 relating to the Bureau's "investigation" ofBIP and the issues expressly raised in the Bureau's Notice. 

21 Nylen Dec.; " 4-6 & 9, Exs. 14-15 & 19. Although LAFLA admitted it has other documents in.its 

22 possession, custody or control that are responsive to this request, it has refused to produce them solely 

23 on the purported ground that they are not relevant Id 

24 BIP is nQt required to rely on LAFLA's word regarding the relevancy of specific documents, 

25 particularly when those documents pertain to BIP and the Bureau, the entity which issued the Notice 

26 giving rise to this administrative action. These documents are relevant and material for the reasons 

27 explained above. 

28 
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1 E. RIP Is Entitled To LAFLA's Telephone Bills Relating To The Communications DescnDed 

2 Above. 

3 Document Request No.9 attached to the Subpoena seeks the production of all telephone bills 

4 relating to any communications requested above. Because LAFLA represented that it does not keep 

5 telephone or facsimile logs (which BIP sought in Request Nos. 7 and> 8 attached to the Subpoena), BIP is 

6 entitled to discover LAFLA's telephone bills in order to determine the date, time, and duration of any 

7 communications described above, and also in order to confinn the telephone numbers for incoming and 

8 outgoing caUs. 

9 F. 

10 

nIP Is Entitled To Monetary Sanctions In The Amount Of $6,105. 

Government Code section 11455.3O(a) authorizes monetary sanctions in the amount of $6,105 to 

11 compensate BIP for its reasonable attorneys' fees incurred in filing this Motion. See Nylen Dec., 1 11. 

12 Scott Dec., 16. LAFLA's refusal to produce documents responsive to the Subpoena is in bad faith for 

13 the reasons set forth above. LAFLA's intranSigenCe also was unnecessary because the LAFLA lcnew 

14 that these issues would be squarely raised in this Motion. 

15 > > IV. 

16 CONCLUSION> 

17 For all of the foregoing reasons, this Motion should be granted in its entirety. 

18 

19 DATED: October 28, 2005 

20 

21 

22 

23 

24 

25 

26 

27 

28 

GREENBERG TRAURIG, LLP 

By 
G 

or ResPondent 
INSTITUTE OF PHOTOGRAPHY 
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1 PROOF OF SERVICE 

2 STATE OF CALIFORNIA, COUNTY OF LOS ANGELES 

3 I am employed in the aforesaid county, State of California; I am over the age of 18 years and not 
a party to the WIthin action; my business address is 2450 Colorado Avenue, Suite 400E, Santa 

4 Monica, CA 90404. 

5 On October 28, 2005, I served the NOTICE OF MOTION AND MOTION TO CERTIFY FACTS 
6 JUSTIFYING CONTEMPT SANCTIONS AGAINST THE LEGAL AID FOUNDATION OF 

LOS ANGELES AND FOR MONETARY SANCTIONS; RESPONDENT'S REQUEST FOR 
7 $6,105 IN MONETARY SANCTIONS; MEMORANDUM OF POINTS AND AUTHORITIES on 

the interested parties in this action by placing the true copy thereof, enclosed in a sealed envelope, 
8 postage prepaid, addressed as follows: . 

9 

10 
~ 

11 

12 

13 
l8J 

14 0 
15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

SEE ATIACHED SERVICE LIST 

(BY PERSONAL SERVICE) 
I caused to be delivered such envelope by hand to the offices of the addressee. Executed on 
October 28, 2005, at Santa Monica, California. 

(STATE) . I declare under penalty of perjury under the laws ·of the State of California 
that the foregoing is true and correct. 

(FEDERAL) I declare under penalty of peIjury that the foregoing is true and correct, and 
that I am employed at the·office of a member of the bar of this Court at 
whose direction the service was made. 

Executed on October 28,2005, at Santa Monica, Cal~ 

AnnRutl 
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SERVICE LIST FOR LAFLA MOTION 

Janet Bums, Esq. 
California Department of Justice 
300 So. Spring Stree4 Suite 1702 
Los Angeles, CA 90013 

Janet Lindner Spielberg, Esq. 
Law Offices of Janet Lindner Spielberg 
12400 Wilshire Boulevard, Suite 400 
Los Angeles, CA 90025 .. 

David Pettit, Esq. 
Caldwell, Leslie, Newcombe & Pettit, PC 
1000 Wilshire Boulevard, Suite 600 
Los Angeles, CA 90017 

Office of Administrative Hearings 
320 West 4th Street, Suite 630 
Lus Angeles, California 900 13 

(2 COPIES) 





) 

1 GREENBERG TRAURIG, LLP 
FRANK. E. MERIDETH (SBN 46266) 

2 JEFF E. SCOIT (SBN 126308) 
GREGORY A. NYLEN (SBN 151129) 

3 JORDAN D. GROTZINGER (SBN 190166) 
TIFFANY S. MITCHELL (SBN 235063) 

4 2450 Colorado Avenue, Suite 400E 
Santa Monica, California 90404 

5 Telephone: (310) 586-7700 
Facsimile: (310) 586-7800 

6 
Attorneys for Respondent 

7 BROOKS INSTITUTE OF PHOTOGRAPHY 

8 

~t.LESUE. 
NEWCOMBE & PETTIT 

OCT 282005 

RECEIVED 

9 

10 

BEFORE THE 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

OFFICE OF ADMINISTRATIVE BEARINGS 
STATEOFCALIFORNIA . 

BUREAU FOR PRIVATE 
POSTSECONDARY AND VOCATIONAL 
EDUCATION, 

Pettitioner, 

v. 

BROOKS lNSTITIITE OF 
PHOTOGRAPHY, 

Respondent 
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Declaration 



1 

2 

3 1. 

DECLARATION OF GREGORY J. STRICK, Ph.D. 

I, Gregory J. Strick, Ph.D., declare and state: 

I have personal knowledge of the facts described below, and if called upon to testify in 

4 this action as to the truth of such facts, I could and would competently do so. 

5 2. I am the President of Brooks Institute of Photography ("BIP"). BIP is one of the leading 

6 photography postsecondary institutions in the world today, with campuses in Santa Barbara and 

7 Ventura, California. BIP has operated as an educational institution in SantaBarbara since 1945. 

8 3. BIP offers Bachelor of Arts Degree Programs in Professional Photography, Film & 

9 Video Production, Visual Communication, and Visual Journalism; an Associate of Arts degree program 

10 in Visual Journalism; a Master of Science Degree Program in Photography; and Diploma Programs in 

11 Professional Photography and Film & Video Production. BIP's educational programs are constantly 

12 evolving so that the institution's students may keep up with current industzy technologies and media. 

13 For example, BIP's Visual Journalism curriculum goes far beyond traditional photojournalism and 

14 cross-trains students to use still cameras, computers and digital video cameras, allowing them to deliver 

15 a story or project to traditional print media, the Internet and/or the forthcoming digital environment 

16 4. Today, BIP has more than 2000 students enrolled from many nations. BIP alumni have 

17 worked for distinguished organizations, including the Los Angeles YlDles and other national media 

18 outlets, Hallmark Publishing, the Cousteau SOCiety, HBO, Kodak, and literally scores of other leaders in 

19 visual media fields. In addition, BIP alumni have received numerous prestigious awards and honors, 

20 including an Emmy® A ward for best documentary, the United Nations Environment Programme 

21 Award, the Golden Light Award, the CINE Golden Eagle Award, inclusion on the Top 100 List of 

22 Contemporary Fine Artists, and the Japanese American Citizens' League Legacy Grant. BIP faculty 

23 have also received similarly prestigious awards and honors, including a Cleo Award, Emmy® Awards, a 

24 Pulitzer Prize, the United Nations' Portrait Photographer of the Year Award, awards from the 

25 Typographic Industries of America and Printing Industries of America, and First Place Pictures of the 

26 Year awards issued annually by the University of Missouri and the National Press Photographer's 

27 Association. Brooks faculty members have also received the very highest awards from the Professional 

28 Photographers of California. 1 
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1 5. On or about September 30, 2004, BIP applied to the Bureau for Private Postsecondary 

2 and Vocational Education (the "Bureau") for renewal of its approval to operate a postsecondary 

3 institution in the State of California (the "Renewal Application"). At the time, BIP's license was set to 

4 expire on December 31, 2004. A true copy of the September 30, 2004 Renewal Application is attached 

5 hereto as Exhibit 1. 

6 6. On October 20, 2004, the Bureau se~~ BIP a letter stating that "Bureau representatives" 

7 were going to visit one ofBIP's campuses on November 8 and 9 to "review student files." A true copy 

8 of the October 20, 2004 letter is attached hereto as Exhibit 2. 

9 7. On November 8 and 9, 2004, Marcia Trott and Lynnelle Case (who I am informed and 

10 believe are Bureau employees) came to BIP to conduct an on-site "assessmenf' ofBIP. At the 

II "assessment, " Ms. Trott and Ms. Case reportedly reviewed 162 student files and, after they left, 

12 contacted eleven graduates to evaluate their personal experiences with BIP's placement services. 

13 8. On or about December 1,2004, the Bureau sent a letter to BIP outlining its preliminary 

14 findings from the November 8 and 9, 2004 visit. A true copy of the December 1, 20041etter is attached 

15 hereto as Exhibit 3. 

16 9. On December 30, 2004, BIP responded in detail to the Bureau's December 1 letter. A 

17 true copy of the December 30 letter (without exhibits) is attached hereto as Exhibit 4. 

18 10. On January 28,2005, BIP submitted a revised response to the. Bureau. A true copy of the 

19 January 28, 2005 revised response (without exhibits) is attached hereto as Exhibit 5. 

20 11. On February 28, 2005, Marcia Trott and Lynnelle Case, along with another Bureau 

21 employee, "conducted an unannounced visit" to BIP. I subsequently learned through the Notice 

22 referenced below that the Bureau sent an undercover employee posing as a student to BW. to fuUher 

23 investigate the school. 

24 12. On July II, 2005, the Bureau sent a Notice of Conditional ApproVal to Operate (the 

25 "Notice") to BIP. A true copy of the Notice is attached hereto as Exhibit 6. The Bureau did not present 

26 its new findings in the Notice in preliminary form or allow BIP an opportunity to respond prior to 

27 issuing the Notice. 

28 II/ 2 
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Declaration 



t 

2 

3 1. 

) 

tmcLARATION 9F TRACY J(. WRENZ 
1, lracy K. L0tent., ~lare and .state: 

I have personal knowledge offhe facts set forth below. If ca11ed ~ r could and 

4 would testify ooropetebtly to these mcts under oath. 

S 2. On December 1"4. 2004, I n'!CeJved an emlUl from an investor in the stock of my 

6 employer, Career Education Coq.otatioo("CEC"). A tttteeopy oftbet email is attaChed at Exhibit 1. 

7 Exhibit 3 is a true copy of the doenmem that was attached to the o.-mail. I llave reOO:ted tho name of the 

8 investor and the investor's company untt1 slicll time 85 some confidentiality/protective onier is ill place 

9 in Order to proteot the confid.entiality of1be investors identity. 

10 3. As reflected in Bxhibit 1, the email zuut attachmeot that tho ioftStOr sent to me was 

} 1 forwatded to the investor by Kelly Fl)'All. I know Ms. Flymt, !fAd t.tnderstand that she coven CEC stock. 

12 for the investmont laafkets and is ctnployed by UBS Investm~DilWearch. 

13 I declare tmder pmalty ofpetjuiy UDder dle laws otdte State of~ tnal1he foregoing is 

14 true and eorrefJt and that this Declatatlon was exeeuted this f 8 day or Octobet, 2065. in H&ffinaa 

1 S Estates, nlinois. 

16 

l7 

18 
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1 DECLARATION OF JEFF E. SCOTT 

2 

3 1. 

I, JeffE. Scott, declare: 

I am an attorney with the law :firm Greenberg Traurig, LLP, counsel of record for 

4 Respondent Brooks Institute of Photography ("BIP") in this case, and am licensed to practice law in 

S California. I have personal knowledge of the following facts, and would testify thereto if called upon to 

6 do so. 

7 2. On July 22, 200S, I sent a timely notice to the Bureau for Private Postsecondary-and 

8 Vocational Education (the "Bureau") requesting an administrative hearing in response to the 

9 administrative action (the "Administrative Proceeding'') initiated by a Notice of Conditional Approval 

10 that was sent by BIP on or about July 11, 200S (the "Notice"). A true copy of my July 22, 2005 letter is 

II attached as Exhibit 9. 

12 3. On September 13, 200S I sent a letter to Janet Spielberg, Esq. regarding her objections to 

13 the subpoena that BIP issued to the Legal Aid Foundation of Los Angeles ("LAFLA") on September 1, 

14 2005 ("LAFLA Subpoena''). A true copy of my September 13, 2005 letter is attached as Exhibit 10. 

15 4. Ms. Spielberg responded by e-mail later that day. A true copy of Ms. Spielberg's 

16 September 13. 200S e-mail is attached ~ Exhibit 11. 

17 S. On or about October to, 200S, Mark Kleiman called me to meet and confer regarding the 

18 subpoena duces tecum that BIP issued to Mr. Kleiman on September 19, 2005 (the "Kleiman 

19 Subpoena''). During that conversation, Mr. Kleiman stated that he didn't think the requested documents 

20 were relevant. I explained to him that they were relevant for several reasons, including the following: 

21 (a) they will demonstrate that Mr. Kleiman has obtained information from the Bureau in the middle of 

22 an investigation; (b) they will demonstrate that Mr. Kleiman then sent this infonnation to the financial 

23 markets to damage BIP's parent company, Career Education Corporation's ("CEC',) stock price; and (c) 

24 responsive documents may demonstrate a part of a larger plan to manipulate the market in CEC stock 

2S given Mr. Kleiman's public statements encouraging students to call the press to try to depress the value 

26 of CEC stock. I further explained my concern about the relationship Mr. Kleiman has with Janet 

27 Spielberg, an attorney who filed a class action suit against BIP in Santa Barbara Superior Court. In 

28 addition, I expressed concern regarding how Mr. Kleiman was able to obtain confidential information 
5 
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from the Bureau during the preliminary stages of the Bureau's investigation ofBIP, and told him that r 
2 was interested in finding out whether Mr. Kleiman sent the information that he received from the 

3 Bureau to Ms. Janet Spielberg who shortly thereafter filed the class action lawsuit Mr. Kleiman 

4 responded that he believes everything he has said and done is protected by the First Amendment and 

5 that he has no obligation to produce any documents. 

6 6. I spent one hour drafting each of the Motions to Certify Facts Justifying Contempt 

7 Sanctions. My hourly rate is $500. Therefore, BIP has incurred $500 for each Motion, or a total of 

8 $1,000. 

9 I declare under penalty of perjury under the laws of the State of California that the foregoing is 

10 true and correct and that this Declaration was executed on October ~oos m Santa Monica, 

11 California 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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Declaration 



1 

2 

3 1. 

DECLARATION OF GREGORY A. NYLEN 

I, Gregory A. Nylen declare and state as follows: 

I am an attorney with the law finn Greenberg Traurig, LLP, counsel of record for 

4 Respondent Brooks Institute of Photography ("BIP") in this case, and am licensed to practice law in 

5 California. I have personal knowledge of the following facts stated herein except those facts based on 

6 

7 
information and belief and as to those facts I believe them to be true. If called upon to testify I could 

and would testifY thereto. 
8 

9 2. On September 22, 2005 I sent a letter to Dennis Rockway of Legal Aid Foundation of 

10 Los Angeles ("LAFLA") in an effort to meet and confer regarding response to the subpoena that my 

11 office issued to LAFLA on September 1,2005 ("LAFLA Subpoena',. A true and correct copy of the 

12 September 22,2005 correspondence is attached hereto as Exhibit 12. 

13 3. On or about September 26, 2005, the Bureau posted an "Operations and Administrative 

14 Monitor" Report on their web site located at http://www.bppve.cagovlinitial report.pdf. A true copy of 

15 excetpts from the lengthy document are attached hereto as Exhibit 13. 

16 4. On September 28, 2005, outside counsel David Pettit sent a letter in response to my letter 

17 of September 22, 2005. A true copy of the September 28, 2005 correspondence is attached hereto as 

18 Exhibit 14. 

19 5. On September 30, 2005 I met and conferred with Mr. Pettit in a telephone conversation 

20 regarding the LAFLA Subpoena I sent a confuming letter that same day detailing the substance of our 

21 conversation. A true and correct copy of the September 30, 2005 correspondence is attached hereto as 

22 Exhibit 15. 

23 6. On October 6, 2005, Mr. Pettit contacted me by telephone and informed me that he 

24 would send documents responsive to the LAFLA Subpoena the following day, but that the documents 

25 would be limited to those relating to (a) documents the Bureau provided to LAFLA regarding its 

26 investigation ofBIP and/or CEC and (b) communications between the Bureau and LAFLA regarding its 

27 investigation ofBIP and/or CEC, and the specific issues raised in the Bureau's July 11,2005 Notice of 

28 Conditional Approval for BIP to operate. 
7 
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I 7. On October 6,2005, I received 40 pages of documents from LAFLA with an enclosed 

2 cover letter. Among the handful of documents I received from LAFLA was a docmnent Bates Stamped 

3 LAOOOOI-LAoo002 that appears to be an e-mail dated November 4,2004 from Sheila Hawkins to Elena 

4 Ackel, forwarding a message from Bureau employee Marcia Trott regarding tOO background of certain 

5 allegations against BIP. A true copy of this e-mail is attached hereto as Exhibit 16. 

6 8. Also included in LAFLA's document production was a document Bates Stamped 

7 LAOO006 that appears to be an e-mail dated December 14,2004 from Ms. Hawkins to Ms. Ackel, in 

8 which Ms. Hawkins forwarded the Bureau's December 1, 2004 letter to BIP to Ms. Ackel. A true copy 

9 of this e-mail is attached hereto as Exhibit 17. LAFLA also produced a copy of the Bureau's July 11, 

10 2005 Notice. 

11 9. On October 7, 2005 Mr. Pettit sent a letter to Mr. Nylen informing him that LAFLA had 

12 produced all documents related to any investigation of BIP or CEC by the Bureau or its parent agency 

13 the Department of Consumer Affairs. A true copy of the October. 7,2005 correspondence is attached 

14 hereto at Exhibit 18. 

15 10. On October 10, 2005 Mr. Pettit sent another letter to me regarding the LAFLA Subpoena. 

16 A true copy of the October to, 2005 correspondence is attached hereto as Exhibit 19. 

17 11. I spent a total of 16 hours researching and drafting these Motions. My hourly rate is 

18 $425. Therefore, BIP has incurred $3,400 based on the Motion. to Certify Facts Justifying Sanctions and 

19 Contempt Against the Legal Aid Foundation and has incurred $3,400 based on the Motion to Certify 

20 Facts Justifying Sanctions and Contempt against Mark Allen Kleiman, Esq. to a total of$6,800. 

21 I declare under penalty of perjury under the laws of the State of California that the foregoing is 

22 true and correct and that this Declaration was executed on October2!2005 in Santa Monica, 

23 California. 

24 

25 

26 

27 

28 
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· Declaration 



1 

2 

3 1. 

DECLARATION OF TIFFANY S. MITCHELL 

I, Tiffany S. Mitchell, declare and state: 

I am an attorney with the law finn Greenberg Tramig, LLP. I am d~ly licensed to 

4 practice law in the state of California I have personal knowledge of the facts stated herein, except those 

5 statements based on information and belief, and as to those statements, I believe them to be true. If 

6 called upon to testify, I could and would competently do so. 

7 2. On February 4, 2005 attorneys Michael D. Braun, ~c L. Godino and Janet Linder 

8 Spielberg filed a complaint in Santa Barbara Superior Court against Brooks Institute of Photography 

9 ("BIP'') and its parent company Career Education Corporation ("CEC''). A true copy of the Complaint 

10 is attached hereto as Exhibit 20. . 

11 3. A true copy of an article written by Morgan Green that appeared in the Santa Barbara 

12 News Press on July 21, 2005 entitled "Action Against Brooks Is A First For Agency" is attached hereto 

13 as Exhibit 21. This article ran shortly after the Bureau for Private Postsecondary and Vocational 

14 Education (the "Bureau") issued its July 11,2005 Notice of Conditional Approval. 

15 4. A true copy of an article written by Gretchen Morgenson regarding BIP that appeared in 

16 the New York Times on July 24, 2005-is attached hereto as Exhibit 22. 

17 5. Janet Spielberg is counsel of record for plaintiffs in a putative class action lawsuit filed 

18 against BIP and CEC in February, 2005.. That lawsuit is based largely on the "findings" made by the . 

19 Bureau during its "investigation" ofBIP. I am informed and believe, based on representations, that 

20 attorney Mark Allen Kleiman, Esq. has stated publicly in, among other places, the document attached as 

21 Exhibit 23, that Mr. Kleiman shares office space with Ms. Spielberg, and has facilitated communications 

22 between Ms. Spielberg and BlPs current and former students. I am informed and believe that attached 

23 as Exhibit 23 are true copies of an email and attachment that were sent to BIP students on or about July 

24 31,2005. One of the students forwarded the e-mail and attachments to a BIP employee, who in turn 

25 sent it to our office. I have redacted private information from the e-mail until such time as some 

26 confidentiality/protective order is in place. 

27 6. On August 16, 2005 I reviewed the website located at 

28 http://blog.myspace.comlindex.cfm?fuseaction=blog.ListAll&friendID=22490267&Mytoken=2oo50816 
9 
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1 190804ML. This URL address is part of my space. com, a social networking portal website. On that day 

2 Mr. Kleiman posted a blog message on the myspace.com website that Amanda Jolmson, a BIP alumna, 

3 maintains. A true copy of the this blog is attached hereto as Exhibit 24. 

4 7. On August 17, 2005 I reviewed again the website described in the previous paragraph of 

5 this declaration. On that day Ms. Johnson posted a blog message that provided contact information for 

6 Mr. Kleiman and Ms. Spielberg. Ms. Johnson also posted an e-mail that she previously sent to Mr. 

7 Kleiman and Ms. Spielberg. A true copy of this blog posting is attached as Exhibit 25. 

8 8. On August 22, 2005, I reviewed the same website. Mr. Kleiman pOsted a message on the 

9 we.bsite again explicitly encouraging students to communicate with the press for the express purpose of 

10 depressing CEC's stock value. A true copy of this blog posting is attached as Exhibit 26. 

11 9. On September 1, 2005, I served the Legal Aid Foundation of Los Angeles (''LAFLA'') 

12 with a subpoena duces tecum ("LAFLA Subpoena"). A true copy of the LAFLA Subpoena is attached 

13 hereto as Exhibit 27. 

14 10. On September 8, 2005, Janet Spielberg served her objections to the LAFLA Subpoena. 

IS A true copy of Ms. Spielberg's objections are attached hereto as Exhibit 28. 

16 11. On September 19,2005, I served Mark Kleiman with a subpoena duces tecum (the 

17 "Kleiman Subpoena"). A true copy of the Kleiman Subpoena is attached hereto as Exln'bit 29. 

18 12. On or about September 20, 2005 I spoke with Dennis Rockway of LAFLA regarding its 

19 response to the LAFLA Subpoena. He informed me that Legal Aid was going to serve objections to the 

20 LAFLA Subpoena, and would not produce responsive documents. . 

21 13. On September 20, 2005 I also spoke with Janet Spielberg by telephone regarding her 

22 objections to the LAFLA Subpoena. Ms. Spielberg asserted that all communications between her and 

23 Ms. Elena Ackel or LAFLA were protected by either the work product doctrine or the Attorney-Client 

24 privilege, since Ms. Spielberg frequently consulted with Ms. Ackel and LAFLA'regarding her clients' 

25 legal issues. However. Ms. Spielberg did not identify any of those "clients," and said she does not 

26 represent either LAFLA or Ms. Ackel in any capacity. Ms. Ackel further indicated that LAFLA 

27 frequently referred students to Ms. Ackel. although she admitted that LAFLA has never referred any 

28 BIP students to her. 
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1 14. LAFLA served its objections to the LAFLA Subpoena on September 21,2005. A true 

2 copy is attached hereto as Exhibit 30. 

3 15. On October 10, 2005 I received an e-mail from Mr. Kleiman regarding his intention to 

4 file a Motion to Quash the Kleiman Subpoena. A true copy of the e-mail is attached hereto as Exhibit 

5 31. Later that day, I sent an e-mail in response to Mr. Klei.tnan's e-mail. A true copy of my October 10, 

6 2005 e-mail is attached hereto as Exhibit 32. 

7 16. On October 11,2005 Mr. Kleiman served his Motion to Quash or, in the alternative, 

8 Motion for a Protective Order relating to the Kleiman Subpoena. A 1rue copy of Mr. Kleiman's Motion 

9 is attached hereto as Exhibit 33. 

10 17. I spent a total of21 hours researching and drafting these Motions. My hourly rate is 

11 $210. Therefore, BIP has incurred $2,205 based on the Motion to Certify Facts Justifying Sanctions and 

12 Contempt Agairist the Legal Aid Foundation and has incurred $2,205 based on the Motion to Certify 

13 Facts Justifying Sanctions and Contempragainst Mark Allen Kleimari, Esq. to a total of$4,410. 

14 I declare under penalty of perjury under the laws of the State of California that the foregoing is 

15 true and correct and that this Declaration was executed this ~ day of October, 2005, in Santa Monica, 

16 California. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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1 PROOF OF SERVICE 

2 STATE OF CALIFORNIA, COUNTY OF WS ANGELES 

3 lam employed in the aforesaid county, State of California; I am over the age of 18 years and not a party to the within action; my business address is 2450 Colorado Avenue, Suite 400E, Santa 4 Monica, CA 90404. 

5 On October 28,2005, I served the DECLARATIONS OF GREGORY J. STRICK, Ph.D., 6 GREGORY A. NYLEN, JEFF E. SCOTT, TRACY LORENZ AND TIFFANY S. MITCHELL IN SUPPORT OF MOTIONS TO CERTIFY FACTS JUSTIFYING CONTEMPT SANCTIONS 7 AGAINST (1) THE LEGAL AID FOUNDATION OF LOS ANGELES AND (2) MARK ALLEN KLEIMAN, ESQ. on the interested parties in this action by placing the true copy thereof, enclosed in a 8 sealed envelope, postage prepaid, addressed as follows: 

9 SEE AITACHED LISTS 

lO 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

f8] 

[8J 

0 

(BY PERSONAL SERVICE) 
I caused to be delivered such envelope by band to the offices of the addressee. Executed on October 28, 2005, at Santa Monica, California 

(STATE) I declare under penalty of perjury under the laws of the State of California 
that the foregoing is true and correct. 

(FEDERAL) I declare under penalty of perjury that the foregoing is true and correct, and that I am emp10yed at the office of a member of the bar of this Court at 
whose direction the service was made. 

Executed on October 28, 2005, at Santa Monica, ~~tffj.; 
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Janet Burns, Esq. 
California Department of Justice 
300 So. Spring Street, Suite 1702 
Los Angeles, CA 900 13 

Mark Kleiman 
Law Office of Mark Kleiman 

SERVICE LISI 

12400 Wilshire Boulevard, Suite 400 
Los Angeles, CA 90025 

Office of Administrative Hearings 
320 West 4th Stree4 Suite 630 
Los Angeles, California 90013 

(2 COPIES) 
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SERVICE LIST FOR LAFLA MOTION 

Janet Burns, Esq. 
California Department of Justice 
300 So. Spring Street, Suite 1702 
Los Angeles, CA 90013 

Janet Lindner Spielberg, Esq. 
Law Offices of Janet Lindner Spielberg 
12400 Wtlshire Boulevard, Suite 400 
Los Angeles, CA 90025 

David Pettit, Esq. 
Caldwell, Leslie, Newcombe & Pettit, PC 
1000 Wushire Boulevard, Suite 600 
Los Angeles, CA 90017 

Office of Administrative Hearings 
320 West 4th Street, Suite 630 
Los Angeles, California 90013 

(2 COPIES) 





Clarisa Herrera - FW: 087-26 LAFLA 

From: 
To: 
Date: 
Subject: 

Clarissa-

"Rashida Adams" <adams@caldwell-Ieslie.com> 
<cherrera@lafla.org> 
11/7/2005 11:14 AM 
FW: 087-26 LAFLA 

Page 1 of I 

Thanks for your message last week regarding Elena's whereabouts. As you requested, attached is a conformed 
copy of the Motion for Protective Order that we filed on October 27th. Please note that a hard-copy was also sent 
on October 28th, to Dennis Rockway's attention. 

Thank you, 
Rashida Adams 

Rashida Adams 

Caldwell Leslie 
CaldweU Leslie Newcombe & Pettit, PC 
1000 Wilshire Boulevard, Suite 600 
Los Angeles, CA 90017-2463 
Tel 213.629.9040 Fax 213.629.9022 
adams@caldwell-Ieslie.com 

wy!y!,J;at~:twell.:lesJie~~_Qm 
The information contained In this electronic mail message is privileged and confidential and is intended for the personal use of the designated recipients 
only. This message may not be shared with. or forwarded to, third parties without the express written permission of the sender. If you have received 
this message in error, please notify the sender immediately and delete all copies. Thank You. 
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CALDWELL, LESLIE, NEWCOMBE & PETTlT 
A Professional Corporation 

2 DAVID PETIIT, State Bar No. 067128 
1000 Wilshire Blvd., Suite 600 -

3 Los Angeles, California 90017-2463 
Telephone: (213) 629-9040 SOOz ~ Z 1 "0 4 Facsimile: (213) 629-9022 j Y , 

5 Attorneys for Non-Party Legal Aid Foundation of Los Angeles ...... aaM3.:)~ -
6 

7 

8 

9 

10 

OFFICE OF ADMINISTRATIVE HEARINGS 
LOS ANGELES OFFICE 

In the Matter of: Bureau for Private OAH No_ L2005080993 II Postsecondary and Vocational Education 
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Brooks Institute of Photography 

NOTICE OF MOTION AND MOTION 
FOR PROTECTIVE ORDER; 
MEMORANDUM OF POINTS AND 
AUTHORITIES IN SUPPORT THEREOF; 
DECLARATION OF DAVID PETTIT IN 
SUPPORT THEREOF; EXHIBITS 
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TO ALL PARTIES AND THEIR A TIORNEYS OF RECORD: 

2 PLEASE TAKE NOTICE that on November 14,2005, at 1:30 p.m, at the Office of 
3 Administrative Hearings, located at 320 West 41h Street, Los Angeles, California, Non-Party 
4 Legal Aid Foundation of Los Angeles ("LAFLA") will and hereby does move for a protective 
5 order in connection with Respondent Brooks Institute of Photography's ("BIP") Subpoena Duces 
6 Tecum, which was served on September l, 2005. This Motion is made pursuant to California 
7 Government Code I 1450-30 on the ground that there is good cause for the issuance of such order 
8 in that BIP's Subpoena Duces Tecum calls for third-party discovery that is not allowed under 
9 Section 94975(d)(l) of the Education Code or Sections 11507.5-11507.6 of the Government 

10 Code. This Motion is also made on the grounds that BIP's SubpDena Duces Tecum is 
11 unreasonable, oppressive, excessively overbroad, calls for documents not reasonably calculated 
12 to lead to admissible or relevant evidence, and documents which, if produced, would violate the 
13 privacy rights of LAFLA employees and other third parties. 

14 All parties opposing this Motion for Protective Order must file and serve their opposition 
15 papers by November 10, 2005, no later than 4:30 p.m. Non-Party LAFLA does not wish to 
16 waive oral argument and will not stipulate to a telephonic hearing. 

17 This Motion is based on this Notice of Motion, the attached Memorandum of Points and 
18 Authorities, the supporting Declaration of David Pettit, and any nlliher argument presented at or 
19 before the hearing. 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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DATED: October 27,2005 Respectfully submitted, 

CALDWELL, LESLIE, NEWCOMBE & PETTIT 
A Professional Corporation 

B~ 
DA VID PETTIT 

Attorneys for Legal Aid Foundation of Los Angeles 
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MEMORANDUM OF POINTS AND AUTHORITIES 

2 I. INTRODUCTION 

3 This petition for a protective order arises from a subpoena duces tecum served on the 
4 Legal Aid Foundation of Los Angeles ("LAFLA" or "the Firm") by Brooks Institute of 
5 Photography ("BIP" or "the School"), a party in the above-captioned matter. LAFLA is a 
6 nonprofit law firm that has provided free legal services to low-income individuals in the Los 
7 Angeles area since 1929. LAFLA has never instituted or participated in an action against SIP 
8 and is not a party to the above-captioned proceeding. 

9 Section 94975(d)(I) of the California Education Code and Sections 11507.5-11507.6 of 
10 the California Government Code do not allow respondents in an Office of Administrative 
J I Hearings ("OAH") proceeding to pursue pre-hearing discovery of third parties_ However, BIP's 
12 subpoena duces tecum seeks just that: wide-ranging pre-hearing discovery of the communications 
13 and activities ofLAFLA, a third party. BIP's subpoena does not caIl for documents that would 
14 be of use at a hearing on the merits of the Notice of Conditional Approval to Operate ("Notice") 
) 5 issued by the Bureau for Private Postsecondary and Vocational Education ("Bureau'} Instead, 
16 BIP seeks to engage in an impennissible fishing expedition that is designed to compel production 
17 of entire categories of documents that are wholly unrelated to the OAH proceeding to which it 
18 and the Bureau alone are parties. Indeed, BIP' s requests for documents regarding LAFLA' s 
19 activities and private communications are not reasonably calculated to lead to evidence that is 
20 admissible, or even relevant, in the above-captioned OAH proceeding. BIP is simply not entitled 
21 to the third-party discovery it seeks from LAFLA. 

22 In the face of this unreasonable, oppressive, and overly broad subpoena, LAFLA went 
23 beyond the call of duty and actually produced all of the material s in its possession that could 
24 possibly be relevant to the hearing, even though the relevance of even these documents was 
25 extremely tenuous. Despite LAFLA's cooperation, BIP has persisted in seeking compliance with 
26 subpoena requests that serve no purpose other than to harass and burden the Finn, and to invade 
27 the privacy rights of LAFLA employees and other third parties. Although BIP has asselied that 
28 the documents it requests are necessary to allow it to investigate whether the Bureau improperly C:\I.lW('l'.Ll~ 
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disseminated infonnation about its investigation, many of BIP' s requests do not even relate to 
2 communications from the Bureau. Instead the requests are directed to LAFLA's activities and 
3 communications with any number of unrelated third parties. Similarly, although BlP asserts that 
4 the requested documents will aid in 8IP's investigation of the Notice allegations, the requests do 
5 not actually call for documents that would be related to the allegations. Indeed, even the 
6 rationales BlP has asserted to support its demands reveal that the School hopes to use its 
7 subpoena to engage in wide-ranging pre-hearing discovery, a tactic that is nol pennitted under 
8 Section 94975(d)(I) of the Education code and Sections 11507.5-11507.6 of the Government 
9 code. A protective order is called for in this case to protect LAFLA from BIP's improper and 

10 unreasonable demands for documents. 

II II. RELEVANT FACTUAL AND PROCEDURAL BACKGROUND 

12 On July 11) 2005, the Bureau issued BIP a Notice of Conditional Approval to Operate. 
13 The Notiye reflects the Bureau's findings that, inter alia, BIP provided misleading and false 
14 infonnation to prospective students regarding such matters as the employment placement and 
15 salaries of the School's graduates, BlP misled prospective students about the assistance they 
16 could expect to receive from the School's career placement office, and that BIP had 
17 underreported, underpaid, and incorrectly assessed and remitted students' Student Tuition 
18 Recovery Fund fees to the Bureau. According to the Notice, the Bureau made the above 
19 assessments based on infonnation gleaned from the Bureau's surveys of former students, and the 
20 Bureau's own review ofBIP's records. See Notice, at 4-16. 

21 On September 1,2005, BIP issued a subpoena duces tecum to LAFLA in the above-
22 described matter. Although required to provide facts to support good cause for the production of 
23 the documents, the subpoena offers only two vague rationales to support the requests. The first is 
24 "to in~estjgate whether [Bureau] employees improperly divulged infonnation regarding its 
25 investigation ofBIP to third parties," and the second, "to investigate the allegations set forth in 
26 [the Notice]. See Subpoena Duces Tecum to LAFLA (911105), attached and incorporated hereto 
27 as Exhibit A, at 3. In an attachment, the subpoena requests documents in nine broad categories 
28 ofinfonnation, most of which have no discernible relationship to the subject matter of the c. \I.D\XlEJ J., 
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hearing. For example, one category seeks any and all documents relating to any communications 
2 between LAFLA and media representatives regarding the Bureau, BIP, and/or the Career 

3 Education Corporation ("CEC"), BIP's parent company. Another demands all documents 

4 relating to any communications between LAFLA and two other attorneys, neither of whom are 

5 parties to this matter. I !d. at 4. 

6 On September 20, 2005, LAFLA objected to SIP's subpoena on the grounds that it was 
7 overbroad, unreasonable, sought documents that were neither relevant nor reasonably calculated 

8 to lead to the discovery of admissible evidence, sought infonnation protected by the attorney 

9 work product and attorney-client privileges, and was not accompanied by a proper affidavit 

10 pursuant to Code of Ci vii Procedure Section 1985(b). Over the course of three weeks, BIP and 
11 LAFLA met and conferred by telephone and letter in an attempt to resolve their disputes over the 
12 subpoena. To that end, LAFLA agreed to produce all documents, induding communications, to 
13 or from the Bureau that related to the allegations contained in the Notice, excepting only e-mails 
14 that had been deleted and archived on backup tapes. 2 LAFLA then produced all of the 

15 documents in its custody, possession, orcontrol that fell into this category.3 See Pettit Decl., ml 
16 6,7. 

17 Despite LAFLA's good- faith efforts to reach a reasonable resolution of its objections to 
18 the subpoena, BIP has continued to seek impennissible third-party discovery from LAFLA in the 
19 form of additional documents that do not relate to matters at issue in the above-captioned 

20 

21 

22 

23 I At least one of these attorneys has filed a Motion to Quash a similar subpoena from BIP. 

24 2 LAFLA did not search for such materials due to the significant cost and time involved in retrieving and searching for deleted, archived e-mails from their backup tapes. LAFLA 25 indicated that should BIP desire that deleted e-mails be searched, some fonn of cost-shifting would be appropriate. Following LAFLA's production of documents in response to the 26 subpoena, BIP did not further demand that deleted, archived documents be searched. See Letter from David Pettit, Esq. to Gregory A. Nylen, Esq. (Sept. 28, 2005), attached as Exhibit 3 to 27 Pettit Declaration. 

28 3 Since LAFLA was not a party to, or a participant in, the Bureau's investigation ofBIP, c\IJ)WI':IJ~ the organization had only a small number of responsive documents to produce. J.F:;I.IF.. 
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proceeding.4 Because BIP has persisted in seeking such documents, LAFLA now files this 
2 motion for a protective order. 

3 III. LAFLA IS ENTITLED TO A PROTECTIVE ORDER TO RELIEVE IT FROM 
4 ANY FURTHER OBLIGATION TO COMPLY WITH BIP'S SUBPOENA 

5 A. OAH Has the Authority to Grant Protective Orders 
6 Section 94975 of the Education Code and Section i 1500 et seq. of the Government Code 
7 set forth procedures for the hearing of a Bureau decision. Section 11450.30 of the Govenunent 
8 Code (fonner! y Section 11510) speci fically provides that a person served with a subpoena duces 
9 tecum in an OAH proceeding may object by means of a motion for a protective order, including a 

10 motion to quash, and gives the presiding officer ofthe hearing the authority to resolve the matter. 
11 According to Section 11450.30(b) ofthe Government Code, the presiding officer may make an 
12 order "that is appropriate to protect the parties or the witness from unreasonable or oppressive 
13 demands, including violations of the right to privacy." See also Fireman's Fund Ins. Co. v. 
14 Superior Court, 233 CaLApp.3d 1138, I 14 I, 286 CaLRptr. 50, 51 (1991 ) (citing former Section 
15 203 I(t) of the Code of Civil Procedure for the proposition that the court may "make any order 
16 that justice requires to protect any ... natural person or organization from unwarranted 
17 annoyance, embarrassment, or oppression, or undue burden and expense."). 

18 B. The Wide-ranging Pre-hearing Discovery BIP Seeks Is Unavailable in 
19 Proceedings before the OAH 

20 Section 94975(d)(l) of the Education Code and Sections 11507.5-11507.6 of the 
2 I Government Code provide for only limited pre-hearing discovery which consists of an exchange 
22 of information between the institution challenging a Bureau decision and the Bureau. Neither 
23 provision authorizes pre-hearing discovery of third parties. Further, both code provisions 
24 explicitly state that the discovery set forth therein is the only means of discovery available to a 

25 

26 4 LAFLA does not know at this time exactly which of BIP's requests for production the School continues to pursue. However, counsel for BIP explicitly referenced the School's desire 27 to secure LAFLA's compliance with BIP's requests for documents relating to communications between LAFLA and attorneys Mark KJeiman and Janet Spielberg, as well as documents relating 28 to communications from or to LAFLA regarding CEC. Because BIP has failed to formaHy UWWI'U, rescind any of its requests, LAFLA addresses the entire subpoena in this motion. LFSUI·:. 
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party to an OAH proceeding. See Gov't Code §§ 11507.5-11507.6; Educ. Code § 9497S(d)(I). 

2 Section 94975(e) authorizes the issuance of subpoenas before the hearing, subject to fonner 

3 Section 11510 of the Govenunent Code. Section 11510 specified that subpoenas were to be used 

4 only to compel the production of documents at an OAH hearing. See Gilbert v. Superior Court, 

5 193 Cal.App.3d 161, 166, 238 Cal.Rptr. 220, 222 (1987) (holding that Section 11510 could not 

6 be used to compel documents 21 days before hearing). [n 1997, Section 11450. J 0 replaced 

7 Section I 1510, but differed only in that it allowed a subpoena duces tecum to be issued for 

S "production of documents at any reasonable time and place or at a hearing." This difference 

9 changed the manner of production of such documents, but not the scope of pre-hearing discovery, 

10 as demonstrated by the fact that Section 11507.5 of the Government Code and Section 

11 94975( d)(I) of the Education Code continue to explicitly state that their provisions constitute the 

12 exclusive method for pre-hearing discovery. Thus, while documents may be produced in 

13 advance of the hearing instead of at the hearing, Section J 1450.10 does not give parties to an 

14 OAH proceeding license to engage in broad discovery of materials in the possession of third 

15 parties. See 9 Witkin CaL Proc. 4th Admin. Proceedings § 85 ("Discovery is aUowed to all 

16 parties to the proceeding, including the agency, but does not extend to discoverable matters in the 

17 possession of nonparties. "). 

IS Further, while courts have allowed some pre-hearing discovery in matters before the 

19 OAH, such discovery has been very narrow. See Stevenson v. State Bd. 0/ Med. Exam 'rs, 10 Cal. 

20 App.3d 433,:139, 88 Cal.Rptr. SI5, SI9 (1970) (noting that California Supreme Court in Shively 

21 v. Stewart, 65 Cal.2d 475,55 Cal.Rptr. 217 (1966), allowed only limited pre-hearing discovery 

22 and did not approve general discovery in administrative proceedings); Everett v. Gordon, 266 

23 Cal.App.2d 667,674, 72 CaLRptr. 379, 383 (1968) (holding that licensed real estate brokers 

24 were not entitled to take depositions of material witnesses for general discovery purposes in 

25 administrative proceeding). 

26 BIP's subpoena thus markedly exceeds the bounds of the discovery it is allowed in this 

27 proceeding. Neither the Education nor the Government code authorizes wide-ranging discovery 

28 of third parties that BIP's subpoena seeks to accomplish. 
C.\JJ)\X/EJ.l., 
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C. BIP's Subpoena Is Unreasonable, Overbroad, and Oppressive 
2 The hearing of this matter relates to the Bureau's decision to deny RIP an unconditional 
3 approval to operate, nothing more. Yet, the documents RIP seeks from LAFLA, a third-party, 
4 have no discernible relationship to the Bureau's investigation of RIP, or the resulting findings 
5 contained in the Notice. . 

6 l. Request Nos. 1-2 Are Overbroad in that They Requesllnformation 
7 about Institutions Other than RIP 

8 While BIP's first and second requests seek documents relating to communications 
9 between LAFLA and the Bureau, even these requests are woefully overbroad and seek 

10 documents that are not probative of the issues to be considered at an OAH proceeding in this 
I I matter. As an initial matter, the relevance of communications between LAFLA, a third party, and 
12 the Bureau, even regarding BIP, is tenuous. The subject matter of the proceeding - the Bureau's 
13 Notice to BIP - is forthcoming about the sources of its infonnation. The Notice indicates that the 
14 Bureau's on-site assessment was prompted by "allegations of unethical business practices made 
15 by a fonner employee of Brooks Institute to Brooks Institute's accrediting agency," and further 
16 describes the Bureau's own review of RIP's records, and its contacts with RIP graduates, as the 
17 source of the information upon which the Bureau based its conclusions.s The Notice does not 
] 8 cite infonnation from other third-party sources, nor does it indicate that it received or solicited 
19 infonnation from LAFLA or LAFLA employees. Thus, BIP's efforts to secure infonnation from 
20 LAFLA regarding its communications with the Bureau are in no way supported or justified by 
21 infonnation or allegations contained in the Notice,-and thus exceed the bounds of permissible 
22 pre-hearing discovery. 

23 However, even ifBIP's request for documents relating to communications between 
24 LAFLA and the Bureau about BIP was reasonable, BlP's further demand for documents relating 
25 to communications between LAFLA and the Bureau about CEC is not. The Notice contains no 
26 infonnation about CEC, other than to state that CEC owns BIP. As a result, communications 

27 

28 5 According to the Notice, the Bureau sent e-mail surveys to a sampling of 2003 BIP uww/.:JJ,. graduates. BIP provided the e-mail addresses to the Bureau. See Notice, at 5. 
JJ·~"/.lE. 
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between LAFLA and the Bureau about CEC are completely irrelevant to a hearing of the 

2 Bureau's decision about BIP_ 

3 2. Request Nos. 3-5 Call for Documents that Have Nothing to Do with 
4 the Bureau's Investigation or the Notice 

5 Requests numbers three to five of the subpoena seek: 

6 3_ Any and all documents relating to any communications 

7 between you and any television, print, radio or other media 

8 representatives (including without limitation Gretchen 

9 Morgenson of the New York Times, Morgan Green of the 

to Santa Barbara News Press, any other journalists or reporters, 
II and/or any employees of CBS) regarding BPPVE, BIP and/or 

12 CEC; 

13 4_ Any and all documents relating to any communications 

14 between you and any investment finns, banks, or agencies 

15 (including without limitation Warburg Pincus and/or UBS 

16 Investment Research) regarding BPPVE, BIP, or CEC; and 

17 5_ All documents relating to any communications between you 
18 and Mark k Kleiman, Esq. and/or Janet L. Spielberg, Esq. 

19 Exhibit A, at 4. The above requests are not designed to lead to admissible or even relevant 
20 evidence in this matter. They do not call for documents that are related to the Notice or 
21 communications from the Bureau_ The breadth and irrelevant nature of these requests 
22 demonstrate that BIP is attempting to expand the limited discovery available in the OAH 
23 proceeding into a tool to gain access to communications between LAFLA, an uninterested third 
24 party in this matter, and other third parties unrelated to either BlP or the Bureau. 
25 Further, while communications between LAFLA and the above-listed third parties about 
26 BIP would not be relevant to this proceeding, BIP's subpoena is not even limited to such 
27 communications_ Instead the subpoena calls for communications between LAFLA and third 
28 parties about the Bureau, or CEC, and for all communications between LAFLA and ML Kleiman c. \I./)\'O ':11 " 
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and/or Ms. Spielberg, regardless of subject matter. BIP has certainly failed to offer adequate 
2 justification for why communications between LAFLA, a third party, and other third parties, 
3 about institutions other than BIP, could possibly be relevant to a hearing on the Notice. 
4 BIP's third-party discovery attempts are not only impermissible in the context of an OAH 
5 proceeding, it is oppressive and burdensome to compel LAFLA to scour its records for 
6 documents that, even on their face, are extremely overbroad and are not calculated to lead to 
7 evidence relevant or admissible in a hearing regarding the Bureau's action against BIP. See 
8 Obregon v. Superior Court, 67 CaLApp.4th 424,431, 79 Cal. Rptr.2d 62,66 (1998) (noting that 
9 "when discovery requests are grossly overbroad on their face, and hence do not appear 

10 reasonably related to a legitimate discovery need, a reasonable inference can be drawn of an 
I I intent to harass and improperly burden."). 

12 3. Request No.6 Is Overbroad, General, and Impermissible 

13 Request No.6 calls for "all documents relating to all communications between or among 
14 any persons regarding [the BureauJ, BIP and/or CEC not otherwise requested above." Exhibit A, 
15 at 4. This request again calls for communications related to CEC, despite the fact that such 
16 communications would not be relevant to the hearing. Further, the request is extremely 
17 overbroad and seeks, presumably, even internal communications among LAFLA employees and 
18 communications between LAFLA and its clients, all of which would be protected from 
19 disclosure by attorney-client and work product privileges. Further, although BIP has asserted 
20 that Section 2020.410 of the Code of Civil Procedure relieved it of the need to file an affidavit 
21 accompanying the subpoena to demonstrate good cause for the production of the items requested, 
22 Section 2020.410 still requires that a subpoena duces tecum either specifically describe each item 
23 sought, or reasonably particularize each category ofitem.6 See Code Civ. Proc. § 2020.410(a). 
24 Thus, in Calcor Space Facilityv. Superior Court, 53 Cal.AppAth 216,218,61 Cal.Rptr.2d 567, 
25 569 (1997), the court held that subpoenas calling for production of documents from third parties 

26 

27 
6 LAFLA originally objected on the grounds that BIP had not attached an affidavit in 28 accordance with Code of Civil Procedure Section 1985(b). BIP asserted that section 2020.4 I O( a) c\I.DWEIJ., applied, rather than section 1985(b). 
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"must describe the documents to be produced with reasonable particularity. Generalized 
2 demands, insupportable by evidence showing at least the potential evidentiary value ofthe 
3 infonnation sought, are not pennitted." BlP's subpoena runs afoul of even this standard, which 
4 concerned the morc liberal.context of general discovery as opposed to the restricted discovery of 
5 OAH proceedings. 

6 Not only does BlP's subpoena thus exceed the bounds of the pre-hearing discovery 
7 allowed in an OAH proceeding, the breadth and intrusive nature of the subpoena, as well as the 
8 irrelevance of the documents it seeks, illustrate BIP's intent to harass LAFLA for its real or 
9 perceived advocacy on behalf of the public and students with respect to the vocational school 

10 industry. However interested BIP may be in discovering LAFLA's activities as an advocate in 
I I relation to it or its parent company, it remains improper, unreasonable, and harassing for BIP to 
12 attempt to make these discoveries under the authority of a proceeding that is concerned with a 
13 single Bureau decision regarding only one institution, BfP. 7 

14 D. RIP's Subpoena Violates the Privacy Rights of LAFLA 's Employees and 
15 Other Third Parties 

) 6 Article I, Section 1 of the California Constitution affords individuals a right to privacy 
17 that is protected, even in the face of requests for disclosure in a discovery context. If a subpoena 
18 caBs for documents that intrude on an individual's right to privacy, including the right to 
19 associate with others plivately, such documents are protected from production absent a 
20 compelling state interest. When such documents are sought, a court must balance the interests of 
21 the parties to the matter and those of the third parties affected by the subpoena. In balancing 
22 these interests, the court will consider 

23 

24 7 Request nos. 7-9 seek telephone logs, fax logs, and telephone bills regarding any of the communications requested in the preceding requests. During the parties' meet and confer 25 discussions, LAFLA indicated that it did not maintain relevant telephone or fax logs, and objected to producing any telephone bills on the grounds of attorney-dient privilege, the 26 attorney-work product doctrine, and the undue burden and expense of producing and redacting. such documents. It is LAFLA's understanding that BIP seeks no further compliance with respect 27 to these categories. If there remains a dispute regarding these categories, it is LAFLA's position that the requests are improper for all of the reasons described above, and further that the requests 28 serve no purpose other than to harass LAFLA and to impermissibly monitor the organization's activities. C. \l J}\VI ,I J, 
U'_"IJ1', 
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2 

3 

4 

5 

6 

the purpose of the infonnation sought, the effect that disclosure 

will have on the parties and on the trial, the nature of the objections 

urged by the party resisting disclosure, and ability of the court to 

make an alternative order ... or disclosure only in the event that 

the party seeking the information undertakes certain specified 

burdens which appear just under the circumstances. 

7 Sehlmeyer v. Dep '[ of General Servs., 17 CaLApp.4th 1072, 1079,21 Cal.Rptr.2d 840, 843-844 
8 (1993) (citing Greyhound Corp. v. Superior Court, 56 CaL2d 355, 382, 15 CaLRptr. 90 (1961 ). 
9 Thus, in Rancho Publications v. Superior Court, 68 CaLApp.4th .1538, 81 CaLRptr.2d 274 

10 (J 999), the court refused to compel a third party newspaper to reveal the identities of individuals 
I I who had placed anonymous "advertorials" criticizing a hospital that was a party to the underlying 
12 defamation action. The court held that the associational privacy rights of the anonymous authors 
13 outweighed the hospital's interests in securing the information sought, and further noted that the 
14 authors' probable desire to «avoid being swept into litigation purely out of spite for speaking out 
15 on a hotly contested issue" warranted protection. !d. at ] 550-1551, 81 Cal.Rptr.2d at 282. 
16 Similarly, in the case at bar, BIP's subpoena calls for documents relating to the non-
17 public communications of LAFLA employees and numerous other individuals, all of whom have 
18 a significant privacy interest in keeping their non-public communications confidential, and who 
19 do not wish to become embroiled in litigation to which they are not parties. The Constitution 
20 protects these interests absent a compelling state interest. There is absolutely no such compelling 
21 state interest in this case. The documents BIP seeks are completely irrelevant to the hearing of 
22 this matter, and the only purpose their disclosure would serve would be to harass LAFLA, its 
23 employees, and those with whom they may have communicated. It is clear that BIP's broad and 
24 impennissible requests for documents that are directed entirely to communications between third 
25 parties are intended to either halt or place a constitutionally unacceptable burden on legitimate 
26 public discussion about private post-secondary education. BIP should not be allowed to pursue 
27 such nefarious motives by means of an abusive subpoena. 

28 
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I Disclosure of documents relating to communications between LAFLA and third parties 
2 would constitute a weighty intrusion on the associational privacy of LAFLA employees and those 
3 with whom they have associated, and further would impede LAFLA's ability to serve as an 
4 effective advocate. However, denying disclosure would have virtually no effect on the hearing of 
5 this matter because the documents bear absolutely no relation to the issues to be heard. BIP's 
6 requests for the documents evince a desire to pursue discovery not allowed in this proceeding, 
7 and to chill the speech and activities of those who advocate for students at vocational schools, in 
8 violation of their constitutional privacy rights. In contrast, LAFLA's objections to producing 
9 these documents are supported by a desire to uphold and protect the privacy rights of its 

10 employees and other third parties, and to avoid the unreasonable and oppressive burden of 
11 searching for and producing documents that would have no probative value in the actual hearing. 

12 E. LAFLA Has Already Produced All Documents in the Firm's Possession 
13 that Could Possibly Be Relevant/or Use at the Hearing 
14 Although it is LAFLA's view that the subpoena is improper in its entirety, overbroad, and 
IS seeks irrelevant information, the Firm did attempt to resolve its objections with BIP. Thus, 
16 LAFLA has already produced an documents that could possibly have been relevant to BIP's 
17 asserted justifications for issuing the subpoena: to investigate whether the Bureau had improperly 
18 divulged information to third parties about its investigation ofBIP, and to investigate the 

19 allegations contained in the Notice. LAFLA produced aU documents that reflected 

20 communications between its employees and the Bureau related to BIP. Thus, BIP's insistence, 
21 communicated through counsel, that LAFLA produce other documents responsive to the 

22 subpoena, is unreasonable and oppressive. As explained above, any documents not already 
23 produced have no relevance to the OAH proceeding, and are entirely outside the realm of what 
24 BIP is entitled to discover pursuant to Sections 11507.5-11507.6 of the Government Code and 
25 Section 9497 5( d)(1) of the Education Code. Further, any such additional documents 

26 impennissibly violate the associational privacy rights of LAFLA employees and other third 

27 parties. 

28 
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A protective order is therefore necessary in order to protect LAFLA from BIP's demands 
2 that any further compliance with its subpoena is necessary, given that the subpoena calls for 
3 irrelevant documents that the School is not entitled to secure in this proceeding. 

4 IV. CONCLUSION 

5 For the foregoing reasons, a protective order is warranted in this case that excuses 
6 LAFLA from any further compliance with BIP's SUbpoena. 

7 
DATED: October 27, 2005 
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EXHIBIT A 



) 
09/02/.2005 PRI 19cL9 PAX 2t3 ,,_&.I 3941 

BEFORE THE OFFICE OF ADMINISTRATIVE BEARINGS 
In the Matta' of; BuretZU/(lf' PrlJlIltl1 rO$lsecondiUy and Voc:idi8tuzl Educoti4It a4P. BMq/cs 'nsl~ of PJ,otqgraplty I Ageaey I....,..cy Case No. 06147 

OAH No. 2005080993 

(1UII1Ze and tJddre# ofpenctl bang SlJbpousaed) 

• 
'C.BE PEOPLE OF TIm STAn OF CALIJ.I'ORNIA smm GREETINGS TO: CUstodian ofRecurds Los Angeles Legal Ai~ Bast LA. Office, 5228 Whittier Blvd.i Los Angeles. CA 90022 (1It1lM. ~ dZJa feleplrotft! number qf cotIt4Ct /,«1"$011.) 1. At the ~ of 0 Pelitiouel" Ii'I R.espolldmt Tiffuny Mitche~ Greenberg Traurig, LLP.2450 Colorado Ave., Ste. 400B, Santa Moni~ CA 90404 

(pan)Iname) Brooks Institute ()fP' , 

2. Yo .. arc hereby commaDded. bllSillt!U Bl\d CXCllH'$ being set aside, ta appear a& • witness on: 
(r.I4le) _______ -', at (lime) ___ ~ __ ---,. Jlod d{ea and there to ~ti(y at: {locatlDIf} o OAIl, 560 J Stn::.ct. s,,~300. ~ CA 95814 0 OAH, J2.O WestFowtft ~ ROQIII taO. Los Antdes CA. 90013 

. 
1:1 OAU..lSis·CbyStlcct.SUbc206.~ CA 94612 CJ OAH.lm~strtot.RooID 6022.SasaDkgo CA 92101 o Other: 

• CaIifomia. l. You. m'C notroqufrcd to appe3r in peI'SQD ifyoa ptoducc the records described ill the ~ affidavit uad & ~leted 
o dc:damtiOQ of cu:;todian of~ ill compliauce with Evideneo Coduccliong 1560. 15'61. IS6l. au4 1211. (1) Place a copy oj 

610 reoords in an auvelope (or othet wnpper). Ene10$1S your original declaration with the &'CCOtds.. Seal theQL (2) Attach a COP)' 
of this stlbpoena to the cuvolope or wrlte onlbc envdopc the QSC name and nmnber, yoar Jl9I:ne ISDd date, time, and plate trom 
item 2 (the box above). ~) p~ this tmt envelope in an 0IltCt cq~t~ ~ itt and mail it to me Oftke of AdmUlisaative at ~ ~ checked iA irem 2. Mail~ of decfatatioo to the altom or shown in item 1. 4. Yon are oot ~ to ~ in J!CISO" ifyOll plQdoce the I'eCXll'ds ~ in the ~ Attachmeot A and a 

I1f completed declaratioA of aurtodian ofrecords In comp1iaztce wi«h Bvidcmco Code socUou 15«tl. By Scptetnkr2t. 2005 (date). send the rtcorcb to: Worldwide Netw~ 1533 WIlshire Blv<l, Los Angeles. CA 90017. Do not t"dease the requested record to the deposition Omtel' prior to the time aDd date spedfied above. 

NOTE: I1ds JIUDtkIer on lit not the r 'EvkldtCd Ct:xI4 3ection 1561 a4m;ss/fm at S. OQ are onk:ccd to appear In peniOtl and r.l praduee the records describod In 'tho ~ affidavit. ~IS ~ 
D 1lppC!3('8lJ~ of the c:ustodIan Ot otber qualifiecl witness 8Ild the production. offhe orlgiDal records is rcquircd by this subpocqa. 

11Ie procedure authorized by subdivision (b) of sootion 1560. aDd socaions lSol and 1m of the Bvidcnoe Code willllot ba 
deemed sufIloient lian.ce this etlL 

6. Dis~bediea~e to Uli<i subpoena. "'ill be plQlished as COIltempt of wort ill the DlalUler prcsuibed by law. 7. W-rtaess Fees: Upon senioc! ofihis subpoena. TG1l ~ e;adtkd to wiCness t«s mfllllb:age addallytalVcIcd both ways, as provided by law, u)'OQ. so requast. You may reqnFSt 1bam bcfOtt: yow ~~bI ap~c» !roat tho per.5OI\ lUIIIlCd in item L 
Sa Gokrtrment CcJde s~ I U5M5, 11450.50. tS8092.S..Q09l, and. 68096.148Wl.ID. S. IFYOUBAVE ANY QUESTIONSABOOTwrrNESS n:ES em 11IE IIME OltDATE YOU.ARE TO ~ OR TO BE 
a.raAtNTBATYOURPlUtSENCl: IS REQumED ONTIDC DATE-UQ) ~ SP£aFJED ABO~CONTACT THE PERSON 
REQtJESTJNG 'IBIS SUBPOENA. USIEP IN ITEM l.AlKJ9E, BEFOJU; THE DAtt·UST.ED IN l'I"EM l ABOVE. (~~ed) !if 1 [05 . (Signatur4crfAuih()r~1JJgOfrwial) . • J'li/i.YI; 

OAH·1 ~. 101(0) 
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DECLARATION FOR SUBPOENA DUCES TECUM (All)' party I.!suU1g c( suhpoetrd ft.1t'" pr'oductl(1fJ ofbqah; un4/or r«CJN:iJJ must <;;ompkk this sedUm.) The nndeniglled fbiel that the books. papers, documents aadlor other thlu&s WiNed in attactUQeJ}t A hereto aCId n~qtlested by 
this subpoena atl) Iltatedal to the proper preseutatiob of this cue. ad gOod ca~ exisb rot' their pl"OdudWn by reason of the 
tOUowilllg faetsi 

Respoadent Brooks Institute 01' Photography ("BIF) requires the documents described ill Attacluaeut A hereto to investigate whether Bureau for Private Postsecondary and Vocational EducatioD ~rpVE~'} ~ploy«s improperly divulged information .. eg.arding its investigation of DIP to third parties.. In addjtio~ the documents are necessary to investigate the allegations set forth in BPPVE's July 11, 2005 Notice of Conditional Approval to Operate. 

Executed S~b« 1. 2005, at Santa Monica • Callfomia. I dedJue under pmaJiy of perjury tha.t ~ foregoing is tnle and (:Orrect. 

= =: M.ETBOD OF DELIVERY of this subpoena: o Peraoasl Setvk:e-Ju ~ wi1h Code of Civil Procedm:e sed.ioos 1981 and 1988, deliveIy was etJ.ected by showing fue original mid de1iveriDg a true copytheroofpm!OnaUy to: o ~ Sen'fc.e - In aceon$ance with Gove:rometJt Cede set:tlou 11450.202 au. acknowkdgementof Ihe teeeipt of this subpoena W.1IS ol»aiued by tile sen&t 4Iftt::r it was dellvcted by ~ ~ 

111 CertUied 1\&0;. B.dum ~pt Reqnested - t scat a flue copy of this $UbpOQRa. via certi~ mai\ rctnm receipt rcqucstcd to: (ilaJM and atId'rus f1j'pu.rott) 

Los ~1Jgeles Legal Aid, East LA. Offices -. 
S228 Whittier Blvd. 

Los Angelea. CA 90022 

at the hour of 4:30 p. 01., on_..;.S;;,o;;!:P""'t.=-=l ____ -', 2O .... 05"'-~_~ ___ ~_~ 
City of Santa Monica 

L II r' c rr III " e" .. : : 
E 
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A'ITACRMENT A 

DefinitiotlS 
The term "Docwnent(s)" shall have the same meaning as the (-enn '~riting,. :ret forth in California Evidenc(! Code § 250. 

The term "ReJating to" shall mean directly or indirectly constituting" containing, 
emoodyin& conceming) evidencing,. showing, comprising, reflecting, identifying. relating to, statingt referring to. dealing wi~ commenting o~ responding to, describing, involving. mentionin& discussing. recording, SUppOrting. negarin~ or in any way pertaining to the subject 

The term. "Collll'tlUntoations" shall mean 8O.y exchange or transmission of infOJ1lJalion of any kind to anothec person. whether aooomplished by person to person, by telephone or through any other medi~ inelodin& but not limited to, discussions. conversations, negotiations. conferettces, meetings, speech~ memoranda, lettersJ electroniQ msilJ 'VCli~ mai~ no~ statements or questions. 

1. AIly and all documents relating to any commmlications between an.y Los Angeles 
Legal Aid employees, including without Hmitation commonications by and betM!en ElenaH. A~ F.sq, and any employee of the Buman for Private 
Postsecondaty end Vocational Education \BPPVEj relating to Brooks Institute otPhotograpby ("DIP") aodIor Career Education Corporation ("CEe'). 

2. All documents provided tn you by any employee of1he BPPVE relating to BIP 
andIorCBC. 

3. Any and alldoeurnents relatin.g to any communications between you and any television. print, radio or otha: media. ~es (mcluding without limitation Gretchen MQI'gcnson of the New York: Times, Morgan Orec:tt oftbo Santa 
Barham News Press, any other: joumalists or reporters,andlor any employees of CBS) regnrding BPPVE, BIP and/or esc. 

4. Any and all documents re1atiug to any communications between you and any mvestmCJltfinns, ~ or agencies (including without J1mitation Warburg 
Pincus and/or UBS In~ Research) regarding BPP~ BIP or CEC. 

5. All dOCIJIDcnts relating to any communications between you and MarlcA. 
Kleimanl Esq. and/or Janet L_ Spidbet:g. Esq. 

6. All docum~ relating to aU commnnications betweon or among any persoDS 
regarding BPPVE. BIP andfor CBC n.ot otherwise requested above 

7. . All telephone logs relating to any comJU1Jn1cations requested above.. 

~Ol-~ llO/llO·d 6ZS-1 It.w,,,,u I ,lhr .u ..... ,"" ...... A#." _ ........ -- _.- -
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8, All fucsimile logs relating to any communications requested abo'Ve. 

9. All telephone bills relating to any communicatiOtlS requested above . 

.. . 
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PETTIT 
DECLARATION 



DECLARATION OF DA VID PETTIT 

2 I, David Pettit, declare the following to be true and correct: 

3 I. I am an attomey admitted to practice in the State of Cali fomi a and a shareholder 
4 of the finn of Caldwell , Leslie, Newcombe and Pettit, counsel for Non-party Legal Aid 
5 Foundation of Los Angeles ("LAFLA"). I submit this declaration in support of LAFLA 's Motion 
6 for a Protective Order. l have personal knowledge of the facts stated herein. 

7 2. On September 20, 2005, Dennis L Rockway, Director of Advocacy and Training 
8 for LAFLA, filed objections to the Brooks Institute of Photography ("BfP") subpoena duces 
9 tecum, served 'on LAFLA in the above-captioned Office of Administrative Hearing ('<OAH") 

I 0 proceeding. Attached hereto as Exhibit I is a true and correct copy of the objections filed. 

II 3. Attached hereto as Exhibit 2 is a true and correct copy of a letter from Gregory A. 
12 Nylen, Esq. to Dennis L Rockway, Esq., dated September 22, 2005, which contains BIP's 
13 response to LAFLA's objections to the subpoena duces tecum. 

14 4. Out of respect for due process concerns and in an effort to attempt to resolve the 
15 matter of BIP' s subpoena without litigation, but without waiving any objections as to whether 
16 BIP's subpoena sought documents relevant to the OAH proceeding, LAFLA agreed to produce 
17 all documents to or from the Bureau for Private Post-Secondary Vocational Education 
18 ("Bureau") from January 1,2004 to the present, relating to the specific charges included within 
19 the Notice of Conditional Approval to Operate ("Notice") issued on July II, 2005. By letter 
20 dated September 28,2005, I infonnedBIP's counsel, Gregory A. Nylen, that these, and no other 
21 documents, would be produced. Attached hereto as Exhibit 3 is a true and correct copy of the 
22 letter from David Pettit, Esq. to Gregory A. Nylen, Esq. dated September 28,2005. 

23 5. In a telephone conversation on September 28, 2005, and by letter dated 
24 September 30,2005, Mr. Nylen indicated that BIP would continue to demand production of 
25 documents relating to communications between LAFLA and media representatives or investment 
26 banks, as well as communications between LAFLA and Mark A. Kleiman, Esq. and/or Janet L. 
27 Spielberg, Esq. Attached hereto as Exhibit 4 is a true and correct copy of the letter from 
28 Gregory A. Nylen, Esq. to David Pettit, Esq., dated September 30, 2005. 

C.\I.DWEIJ , 
/'F~"LJE, 

NEWCOMBE -13-
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MOTION FOR PROTECTIVE ORDER 



6. On October 6,2005, LAF.LA produced 40 pages of documents to BIP. The 
2 documents produced constituted all of the documents in LAFLA's custody, possession, or 
3 control, that were documents to or from the Bureau relating to the charges in the Notice, with the 
4 exception of such e-mails that had been deleted and archived, if any. LAFLA did not search for 
5 or produce any e-mail that had been deleted from the LAFLA computer system and archived on 
6 backup tapes, due to the significant cost and time such a search would require. Attached hereto 
7 as Exhibit 5 is a true and correct copy of the letter from David Pettit, Esq. to Gregory A. Nylen, 
8 Esq., on October 6,2005, that accompanied the documents produced. 

9 7. In response to further telephonic meet and confer discussions, on October 7, 2005, 
J 0 I informed Me. Nylen by letter that, without waiving any objection as to whether BIP's requests 
I I were relevant to the OAH proceeding, LAFLA did not have any documents relating to the 
12 investigation of BIP, or investigation of the Career Education Corporation, by the Bureau or the 
13 California Department of Consumer Affairs, other than what was produced to BIP on October 6, 
J 4 2005. Attached hereto as Exhibit 6 is a true and correct copy of the letter written from David 
15 Pettit, Esq. to Gregory A. Nylen, Esq., on October 7,2005. 

16 8. Following further conversations with Me. Nylen, on October 10,2005, I informed 
17 Me. Nylen by letter that LAFLA does not maintain fax logs, and that, without waiving any 
18 objection as to whether BIP's requests were relevant to the OAH proceeding, LAFLA did have 
19 some documents reflecting non-privileged communications with Mr. Kleiman or Ms. Spielberg 
20 relating to BIP or CEC. Attached hereto as Exhibit 7 is a true and correct copy of the letter from 
21 David Pettit, Esq. to Gregory A. Nylen, Esq., on October 10,2005. 

22 9. On October 18, 2005, Me. Nylen informed me by telephone that BIP anticipated 
23 filing a motion to compel LAFLA's further compliance with BIP's subpoena duces tecum. 

24 

25 I declare under penalty of perjury under the laws of the State of California that the 
/' 

26 foregoing is true and correct. Executed on t\.) -1..1- \J '::J ,2005 at Los Angeles, California. 

27 

28 
(;\1 D\VI'.L1 ~ 

J."SJ.lE. 
NFW(()~mE 

~TI~ 
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Dennis L. Rockway 107771 Toby Rothschild 45860 
Legal Aid Foundation of Los Angeles 1 J 02 Crenshaw Boulevard 
Los Angeles, California 90019 (323) 801-7928 
(323) 801-7945 Fax 

, i 

BEFORE THE 

OFFICE OF ADMINISTRATIVE HEARINGS 

In the Matter of: Bureau for Private 
Postsecondary and Vocational Education adv. 
Brooks Institute of Photography 

) Agency! Agency Case No. 06417 ) OAH No. 2005080993 
) 
) 

j 
~ 
) 

OBJECTION TO SUBPOENA DUCES TECUM 

-----------------------------) 
18 The Legal Aid Foundation of Los Angeles hereby objects to the Subpoena Duces Tecum propounded 19 upon it by Respondent Brooks Institute of Photography. 
20 The grounds upon which this objection is made are as follows: 
21 I. The Subpoena is not accompanied by an affidavit which conforms with the provisions of Code 22 of Civil Procedure Section 1985{b). 
2'3 2. The Subpoena is an over btoad and unreasonable demand. 
24 3. The Subpoena seeks documents protected by the attomey-client privilege. 
25 4. The Subpoena seeks documents protected by the attorney work product doctrine. 26 5. The Subpoena seeks documents which aTe neither relevant nor reasonably calculated to lead to 27 the discovery of admissible evidence. 
28 

EXHIBIT~ 

OBJECTION TO SUBPOENA DUCES TECUM 
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1 6. The Subpoena seeks documonts which would be unduly burdensome and oppressive to 

2 produce. 

3 

4 

5 

6 

7 

8 September 20, 2005 

9 

10 

11 

12 

13 

14 

15 

16 

17 

J8 
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28 
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. OBJECTION TO SUBPOENA DUCES TECUM 
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17 

18 

SERVICE LIST 

Tiffany Mitchell, Esq. 

Greenberg, Traung, LLP 

2450 Colorado Avenue 

Suite400E 

Santa Monica, California 90404 

Worldwide Network 

1533 Wilshire Boulevard 

Los Angeles, California 90017 

Janet Lindner Spielberg, Esq. 

Law Offices of Janet Lindner Spielberg 

12400 Wilshire Boulevard 

Suite 400 

Los Angeles, California 90025 

19 Barbara Ward, Chief 

20 Bureau For Private Postsecondary and Voca.tional Education 

21 P.O. Box 980818 

22 West Sacramento, California 95798-0818 

23 

24 

25 

26 

27 

28 
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Greenberg 
Traurig 
Gcegoty A. Nylen 
Tel. 310.6110.7733 
Fax 310.566.0233 
nyfQllQ@Qllaw.eom 

VIA FACSIMILE & U.S. MAIL 

Dennis L. Rockway, Esq. 
Legal Aid Foundation of Los Angeles 
1102 Crenshaw Boulevard 
Los Angeles, California ?OO 19 

September 22, 2005 

Re: 8W"eaufor Private Postsecondary and Vocational Education adv. 
Brooks Institute of Photography 
OAH No. L2005080993 

Dear Mr. Rockway: 

Because I was unable to reach you by telephone today. I am sending this letter to meet and confer regarding the objections you selVed on behalf of the Legal Aid Foundation of Los Angeles ("Legal Aid") in response to the subpoena Brooks Institute of Photography ("BIP") setved upon Legal Aid in the administrative proceeding before the Office of Administrative Hearings ("OARn) involving the Bureau for Private Postsecondary and Vocational Education (the "Bureau"). As discussed below, none of your objections has any merit. and BIP will move to compel responses to the Subpoena if Legal Aid does not produce responsive documents immediately. 

Your fIrst objection is that the Subpoena is oot accompanied by an affidavit which confirms with the provisions of Code of Civil Procedure Section 1985(b). This objection has no merit because a "deposition subpoena that commands only the pmduction of business records for copying need not be accompanied by an affidavit or declaration showing good cause for the production of the business records designated in it." Cal. Civ. Proc. Code §20241 O( c). Because the deposition Subpoena BIP served on Legal Aid seeks only the production of business records, BIP was not required to serve an affidavit with ~ SuQpoena. Regardless, BIP's counsel did complete and execute the affidavit included in the OAH subpoena fonn. 

Your second objection is that the "Subpoena is an over broad (sic] and unreasonable demand." This boilerplate. general objection is without merit because it is not correlated to any particular document request. Moreover, the objection is Without meirit because the Subpoena seeks the production of only nine narrowly tailored categories of documents that are hlghly relevant to this proceeding. Please explain how each of these requests is in any way overbroad or unreasonable. 

Gree'lherg Tr.ourtg. Ll.P I ~ ill IJ)w I los Angeles Office I 2450 CoIoIadQ A~ 1 Suite 400E I SJlnfa Manka. CA 00404 
Td 310.586.7700 I Fax 310.586..7800 

OOl-~ ZIO/SOO"d 6lS-.1 . .,.""' .. c"""" ...... -- --"-- ... -



Dermis L. Rockway, Esq. 
September 22. 2005 
Page 2 

'\ , 
/ 

Your third objection is that the SubpQena seeks documents protected by the attomeyclient privilege. The Subpoena seeks documents relating to wmmunications between Legal Aid, on the one hand, and the Bureau, Mark A. Kleiman. Esq., Janet L. SpielbeJ;g, Esq., andIor the media companies and invesbnent firms identified in the Subpoena, on the other hand. It is our understanding that Legal Aid has not acted as counsel for the Buceau or any of the media companies or investment finns referenced in the docwnent requests attached to the Subpoena. Therefore, the attoroey-client privilege does not apply to such communications. Even if the privilege did apply, Legal Aid must provide a privilege log immediately so that BIP can evaluate Legal Aid's claim that the ptivj'ege is applicable. With respect to communications between Legal Aid and Mark Kleiman and/or Janet Spielberg, BIP is prepared to limit Request No.5 to "All documents relating to and/or constituting communications between you [i.e., Legal Aid of Los Angeles andlor Elena Ii Ackel, Esq.], on the one hand, and Mark A. Kleiman, Esq. andlor Janet L. Spielberg, Esq., on the other, relating in any manner to Career Education Corporation, BIP, and/or the Bureau's investigation of and/or proceedings with respect (0 BIP." 

Your fourth objection is that the Subpoena seeks documents protected by the work product privilege. Please explain how documents in Legal Aid's possession, custody or control that are responsive to the subpOena were prepared in anticipation of or in connection with litigation., especially with regard to the individuals or entities that Legal Aid does not represent Please also produce a privilege log identifying each document that Legal Aid contends is protected by the work product privilege so that BIP can evaluate whether the privilege applies. 

Your fifth and final objeGtion is that the Subpoena seeks dOCUOlents not reasonably calculated to lead to rhe discovery of admissible evidence. This objection is entirely without merit because BIP is infonned and believes that Elena Ackel may have played a role in the Bureau's investigation ofBIP. BIP is entitled to discover the nature and extent of her involvement in that investigative process, any communications she may have had with the Bureau relating to the investigation. and how Ms. Ackel obtained infonnation relating to the iavestigation. In addition. BIP requires the documents requested in the Subpoena in order to investigate whether Bureau employees improperly divulged infonnation regarding its investigation ofBIP to third parties. Moreover, the documents requested in the Subpoena are necessary to investigate the allegations set forth in the Bureau's July 11, 2005 Notice of Conditional Approval for BIP to Operate. 

Please let me know as soon as possible when you are available to discuss the issues raised in this letter. If I do not hear from you by Monday, September 26, 2005. I will assume you have no interest in resolving those issues infomtalJy, and BIP will have not choice but to 

.OO!-~ llO/900'd 8ZS-i 



Dennis L. Rockway. Esq. 
September 22, 2005 
Page 3 

) 

file a motion to compel responses to the Subpoena on Friday. September 30, 2005, for hearing on October 14, 2005 at 10:30 a.m. at the Los Angeles offices of the OAH. 

GAN/dap 
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BEFORE THE OFFICE OF ADMINISTRATIVE BEARINGS 
In the Matter of; Bure4UftW PrhtlJt4 l'ostsl!C(Jnd4/y lI:IUl Jl'oddWnal Edu.cat/Q1t w. Brouks In:stlJu/e uf P/rqfograplty 

THE PEOPLE OF THE STAn OF CALIFORNIA SEND GREETINGS TO: Custodian ofReconfs 

I. At the ~ of 0 Petitioner ttr Respondcm 

(parlYnanW l.lrooks Institute ofP'-

I ~<Y f ~<y C ... lIo. 06147 
OAFJ No. 200$080993 

(1UlDJ8 and c4dnn ofperson bdng subfX1~ Los Angeles Legal Ai~ Bast LA Office, 5228 Whittier Blvd., Los Ang~les. CA 90022 (1IQrM. ~ ~J tdeph(1tt(! trrtnJMr af CQfftild pu.ron) Tiffimy Mi~ Greenberg Tcaurig. LLP, 2450 Colorado Avc.~ Ste. 4OOB, Santa Moni~ CA 90404 

(date) _______ -', at (tirrte) ______ ---'" alld thea and there to ~tify at: ~QIf) o oAR, 560 J S'tslx.t. Sqb300.~ CA ~14 0 OAK, m Wcstfounb ~ Roool filO, Los Angeles CA 90013 
. 

I:) OAflJ5iiO:syStlc;:t.Sulll:~()IIl:Jand CA 946IZ LI OAH.lml'rQnt~l!.oom 6022.Saa~ CA 9ZIOl o Other. 

• Catifomia. 3. YOl18l'C nGt roqufrcd TO appear in per'$On ifyoo ~ the tcoords dellcribed in the ~ affidavit aad & c:ompkkd 
o decJmtriM of cu:;t:odian ()f~ in campJiaoce widLEYidenoc Ceda ~ 1560 •. 1561. 1562, an4 1211. (1) Place a copy of 

tho ~ in an eoveJope (or- othe:t' Wtapper). Enclose your original declaration with the R:COJ."Ch.. Seal them- (2) AtbIch a copy 
of this SQQpo¢aa \'0 the atVClope or write QIl tbQ cmvdopo 1hc GSSe name and DlJDlbet'. your JI8tne anddate, time, and plao: ftom 
item 2 (the box above). (,3) P(~ Uds fin;t envelope.in an ourct' e:qve~ ~ it, ~ md it to me 0tIke of Admlabomive lit the addtess dJ.c:cl:ed ill item 2.. Mail a of decfata1ioa to the or:;boVill in item 1. 4. You arc Ilotrequired to 1'Ippeat' in person if you produce the records desOObcd in the ~ Auadm.teot A and a 

tlI completed declamrlon of~ C)frecords in compliance wvitb.E~ Code secotlon 156'1. By SeptenWq 21. '200' (date). scud th.e rtc:OJ:ds to; Worldwide N~ 1533 Wilshire Blvd.. Los Angeles. CA 90011~ Do nGt .-dease the requested recerd (0 (he deposition oflicer prior to the time and. date spedfied above. 

Nor£: TItJs mtmller 0. dUCIion not . ~ '£-IltkIt<:d CodtJ .n:ciiQrt 1561 admi66J()tI at m 

6. JJis!"wieaC!e to ibis subpoeua will he p~ u coatempt or wurt fR the mauner prcseribed by law~ 7. W'atGen Fees: Upon scMot of~ 5ubpoena. )"Q\18.l'C ebtlw.d 10 wftJtess tees and nd1.eage actllaDy tmVdcd bath ways. ~ provided by law. if)'011SO request. You may ~tbmu ~YO\1r sdl~ ap~ tioul tho ~ tWQC:d lit item l. 
Sa ~ Cctm~ I U5tJ.(J$. J 14$0.s0. 6l/091..5-68fJ!J3. ddIl tRI096.I-OIIfJn.lo. 8. IF YOU HA'VE AN¥ QOi:S11ONS ABOUT wrrNESS lI'EES ()l( 1'I.tE 'J'Il\fE OlUJATE YOU ARE TO Al"PUR. OJ( TO BE 
cr.R1'AtN TSATYOtm.MUtSEN~ IS REQtJmED ONTBE DA'J£AJO)~ SPECm£DABO~CONrAcrTBEPE.RSON 
'REQtIES'I1NG rms SIlBl"OENA, USIEJ) JNlTEM 1 A.IJa't1E. JOOiORJ; llJEDAT'E"L1STED INllTAUABOtt 

:'::<I'I~ ~~ '= ~ufd.~~ !::o::.~ :,: OAH-l (Rev. 10lOO) 

OOt-~ llO/IOO"d 6Z9-1 



" ) 
0910~/2005 FRI 19:20 FAX 213 ~~~ 3941 

IlIWfIV I "nllYl1l1ntu tll\I ,Im.,,' ""' •• 



'1U. tJ. !.--"fu "111 tH 
. ~ .' ) 01004 

DECLARATION FOR SUBPOENA DUCES TECUM (It'TJ' party t.uuiHg a subpOUkl fer F<Xi1Idlmr gf6~ tzn4Icr rccoNi6 musI ~rnpkfe IhU St:dicn.) 
The Illldemgued ststx:. that the boob, papers. dOCliblents aodlar Dfhor tbi~ pallled in attachment A. h~ .ad requested by tho subpoena :BIro ma tuial to flac pro POI" presentation of this case. and good callie exists for thei .. production by l'eaSOA of tbe C4lUOwilllg; facts; 

Respondent Brooks Institute of Photography ("BIr) requires the documents described in Attaeblaeut A 
hereto to investigate whether Bureau for Private Postsecondary and Vocational Education ('1lPPVE") 
~ployees improperly divulged information .. egarding m investigation of DIP to third parties. In 
addition. the dOClUlleBb are necessary to investigate the allegations set forth in BPPVE's July 11,2005 
Notice of Conditional Approval to Operate. 

Executed S~tember I, 2005, at Santa Monica , California. 
I declare under pmalty of perjury that the foregoing is true and «:e~d.. 

z 

METHOD OF DELIVERY of this subpoena: 

o Pet#orud Servk:c-In accordance with Code of Civil Procedme sectioos 19S"1 and 1~ delive&y was cfti:cted by showing the origiual and deliwring a true copy ~fpetSOruilly to: 

o l\ksseoger Servk.e -In accordance with Goveromeot Code section 11450.20, an. acknowledgement of the ~ ofthu subpoena"IIIU ~ by the senc3etod.'t« it was delivered l:J)' messc:ngerto: 

Ii] ~ MaD. Rduna &cc1pt Reqtle.Sted -1 sent a hue C9py oftbis subpOQM Yia certiiiod 1IlIb1, tl;tIlm tcccipt ~ to: (name and a4dnss ofptJl'SCNlj 

Los .1=ggeles Legal Aid. East L.A. Offices 
-. 

S228 Whittier Blvd. 

Los Angeles,CA 90022 

at the hour of 4:30 p. m., on_-=S=ma:..::t=-l~_~_~, 2O=05=--~ __ ~~ __ --4-' 

City of~ M9nica 
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ATTACHMENT A 

Definitions 
The term "Doc.ument(s)n shall have the same meaning as the teon "Writing" set forth in California Evidence Code § 250. 

The tem1 ~Iating to" shall mean directly or indirectly constituting, containing, 
embodying. concerning, evidencing. sho~ comprising, reflectin& identifyin& relatipg to;, stating, referring to, dealing with, CQmtnenUng on. responding to, descrlbin& involving. mentioning, discussing, recordin& supporting, neg~ or in any way pertaining to tho subject 

1'he tam ~Communioations" shall mean any exchange or transmission of information of any kind to another person. whether accomplished by person to person, by telephone or through any other medi.UJll, including. but not limited to., discussions. conversatio~ negotiations. conferences, meetings, speeches, memQranda, letters, electronio mail~ '\'ci.Qe maJl, no~ statements or questions. 

Pwomel1t Request 

1. A1rJ and all documents relating to any commmrications between an.y Los Angeles 
Legal Aid employees, including without limitation oommunioations by and between Elena R Ac1ce4 Bsq, and any empIoyee of the Bureau for Private Postsecondary end Vocational Education ("BPPVE,,) relating to Brooks Institute ofPhotognJphy rBIPJ and/or Career Education Corporntion (~CECj. 

2. All documents provided fu you by any employee of1he BPPVE relating to BIP 
andIorCB<! 

3. Any and all doewnents relating to any communications between. you and any television. print, radio ot oth« media. teptesentatives (including without Jhnitation Gxclchen Morgenson of the New York Innes, Morgan Green of tho Santa 
Bmbara News Press, any other joummists or reporters, and/or any employees of CBS) feg8lding BPPVa BIP and/or CBC.. 

4. A'I!1 and all documents zelating to pay communicatiQtlS between you and any investmCDl1iIIns7 ~ or agencies (mcluding witOOut lhnitation Warburg Pincus and/or UBS Investment Research) regarding BPP~ BIP or CEC.. 

5. All doomnents.telating to any commnnjcations between you and Mark A. 
Kl~ Esq. and/or Janet L~ Spielber& Esq~ 

6. All docwnems relating to an communications between or among any pem>ns 
tega:rding BPPVE. BlP andfor cae not otherwise requested above 

7: . All telephone logs relating to 311y communieations requested above.. 

t.A-'Sl\3S1~GlIO.oIUOO 
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8. All facsimile logs relating to any communications requested above. 

9. All telephone b1l1s relating to any communications requested above . 

.. . 

OOl-~ ZlO/llO-d '6Z9~1 
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Greenberg 
Traurig 
Gregory A. Nylen 
T~t 310,686.n33 
Fill< :" G. S8S .02l3 
nyt~w,eom 

\ 
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VIA FACSIMILE & U.S. MAIL 

Dennis L. Rockway, Esq. 
Legal Aid foundation of Los Angeles 
1102 Crenshaw Boulevard 
Los Angeles, California ?OO 19 

September 22. 2005 

Re: Bureau/or Private Postsecondary and Vocational Education adv. 
Brooks Institute of Photography 
OAH No. L2005080993 

Dear Mr. Rockway: 

) 

Because I was unable to reach you by telephone today, I am sending this letter to meet and confer regarding the objections you served on behalf of the Legal Aid Foundation of Los Angeles ("Legal Aid") in response to the subpoena Brooks Institute of Photography ("BIP") served upon Legal Aid in the administrative proceeding before the Office of Administrative Hearings ("OAR") involving the Bureau for Private Postsecondary and Vocational Education (the "Bureau"). As discussed below, none of your objections bas any merit, and BIP will move to compel responses to the Subpoena ifLegaJ Aid does not produce responsive documents immediately. 

Your first objection is that the Subpoena is not accompanied by an affidavit which confirms with the provisions of Code ofCi'Vil Procedure Section 1985(1)). This objection has no merit because a "depo~ition subpOena that commands only the production of business records for copying need not be accompanied by an affidavit or declaration showing good cause for the production of the business records des;gnared in it." CaL Civ. Proc. Code §202.410(c). Because the deposition Subpoena BIP served on Legal Aid seeks only the production of business records, BIP was not required to serve an affidavit with the Subpoena. Regardless, SIP's counseJ did complete and execute the affidavit included in the OAH subpoena forin. 

Your seoond objection is that the "Subpoena is an ovet' broad [sic] and unreasonable demand." This boilerplate, general objection is without merit because it is not correlated to any particular docwnent request. Moreover, the objection is without merit because the SubpOena seeks the production of only nine narrowly tailored categories of dOCUDlents that are highly relevant to thls proceeding. Please explaill how each of these requests is in any way overbroad or unreasonable. 

EXHIBIT 1-
Grunberg Tlilurig. LlP I Attorneys aI ~w J los Angeles Offic'<! 12450 Colorado AvtnU'<! I wite 400e I $Mfa Monica. CA 90404 

Td 310.586.7700 I fax 310586.7800 
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Dennis L. Rockway, Esq. 
September 22, 2005 
Page 2 

) 

Your third objection is that the Subpoena seClics documents protected by the attomeyclient privilege. The Subpoena seeks documents relating to communications between Legal Aid, on the one hand, and the Btrreau, Mark A. K1eim~ Esq., Janet L. Spielberg, Esq., and/or the media companies and jnvestment firms identified in the Subpoe~ on the other hand. It is our understanding that Legal Aid has not acted as counsel for the Bureau or any of the media companies or investment firms referenced in the document requests attached to the Subpoena. Therefore, the attorney-client privilege does not apply to such communications. Even if the privilege did apply, Legal Aid must provide a privilege log immediately so that SIP can evaluate Legal Aid's claim that the privilege is applicable. With respect to communications between Legal Aid and Mark Kleiman audlof Janet Spielberg, BIP is prepared to limit Request No.5 to tf All documents relating to and/or constituting communjcations between you (i.e., Legal Aid of Los Angeles and/or Elena H. Ackel. Esq.]. on the one hand, and Mark A. Kleiman, Esq. and/or Janet L. Spielberg~ Esq .• on the other, relating in any manner to Career Education Corporation, BIP, and/or the Bureau's investigation of andlor proceedings with respect to BIP." 

Your fourth objection is that the Subpoena seeks documents protected by the work product privilege. Please explain how documents in Legal Aid's possession, custody or control that are responsive to the subpOena were prepared in anticipation of or in connection with litigation, especially with regard to the individ~ or entities that Legal Aid does not represent Please also produce a privilege log identifying each document that Legal Aid contends is protected by the work product privilege so that BIP can evaluate whether the privilege applies. 

Your fifth and final objection is that the Subpoena seeks docUDlents not reasonably calculated to lead (0 the discovery of admissible evidence. lbis objection is entirely without merit because BIP is informed and believes that Elena Ackel may have played a role in the Bureau'S investigation ofBIP. BIP is entitled to discover the nature and extent of her involvement in that investigative process, any conunwrications she may have had with the Bureau relating to the investigatio~ and how Ms. Ackel obtained infonnation relating to the investigation_ In addition, BIP requires the documents requested in the Subpoena in order to investigate whether Bureau employees improperly divulged infonnation regarding its 
investigation of BlP to third parties. Moreover. the documents requested in the Subpoena are necessary to investigate the allegations set forth in the Bureau's July I I. 2005 Notice of Conditional Approval for BIP to Operate. 

Please let me know as soon as possible when you are available to discuss the issues raised in this letter. If I do not hear from you by Monday. September 26. 2005~ I will assume you have no interest in resolving those issues infounally, and BIP win have not choice but to 

OOl-~ ZIO/900'd 6ZS-! 



Dennis L Rockway. Esq, 
September 22, 2005 
Page 3 

file a motion to compel responses to the Subpoena on Friday. September 30, 2005, for hearing on October 14,2005 at 10:30 am. at the Los Angeles offices of the OAH. 

Sin=clY~_ ~ 
A. Nylen 

GAN/dap 

~TralJrig.LLP 

OOl-~ ZIO/lOO'd 6Z9-1 
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) 

Caldwell Leslie 
Caldwell, Lcslle, Nc-wcombe & Pettit. PC 
1000 Wllslllrc l3oulevard, SUIte 600 Los Angeles, CA 90017 ·2463 Te1213.6299040 Fax 213.629.9022 www.caldwell-Ics/ie.com 

BY,fACSIMILE AND 
FIRST·CLASS MAIL 

September 28, 200S 

Gregory A. Nylen 
Greenberg Traurig, LLP 
2450 Colorado Avenue 
Suite 400E 
Santa l\[oruca, CA 90404 

Re: Brooks Institutl: matter 
S uhpoena DuctS Tecllm to Lega! Aid FOllndation of Lof Angeles 

Dear Me Nylen: 

DAVID PETTIT 
pettit@caldweIHeslie.com 

I appreciate your courtesy in allowing me to try to get up to speed on this matter. I've now 
had a chance to review the July 11,2005 Notice of Conditional Approval to Operate 
addressed to Brooks Institute of Photography (the ''Notice'') by the Bureau For Private 
Postsecondary And Vocational Education (the "Bureau"). In comparing the Notice to your 
Subpoena Duces Tecum to the Legal Aid Foundation of Los Angeles ("LAFLA"), it appears to me that the Subpoena goes far beyond the Notice in scope. 

Accordingly, U\FLA's position with respect to the Subpoena is as follows: LAFLA will 
produce all documents to or from the Bureau relatfug to the specific charges included within the Notice. LAFLA will not produce any other documents. The basis for the distinction is 
that other documents are irrelevant to the charges in the Notice and not reasonably 
calculated to lead to the discovery of relevant information. In addition, some of the other 
documents are protected by the attorney-client and/ot work product privileges: specifically, 
those involving individual LAFLA clients or prospective clients. Certain of the documents 
may also implicate the privacy rights of LAFLA clients or prospective clients. 

I am still working with LAFLA on the logistics of producing the documents that we have 
agreed to produce. Trying to [ocate old emails may be a considerable burden) and we may 
need to discuss cost shifting in that connection. I'll have more information on this when 
Ms. Ackel returns from her vacation. 

EXH'BIT _?> 



Cregan· :\. Nylen 
September 28,2005 
Page? 

Please caU me with an)' questlOos. If Brooks intends to file a motion to compel with respect 
to the LAFL.\ subpoena, (his office will accept service for LAFLA. 

087·261Nylcll !OO5'()9·28 dp 
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Caldwell Leslie 
Caldwell, Leslie, Newcombe & Pettit, PC 

1000 WIlshire Boulevard, Suite 600 Los Angeles, CA 90017 ·24 63 Tel 213.629.9040 Fax 213.629.9022 www.caldweIHesfie.com 

Fax 

Gregory A. Nylen 
Greenberg Traurig, LLP 

From: 

Date: 

RE: 

Number of Pages: 
(including cover page) 

Client Number: 

Notes: 

Phone Number: Fax Number: 

310-586-7700 310-586-7800 

DAVID PETTIT 

September 28, 2005 

Brooks Institute matter 

3 

087-26 

THE INFORMATION CONTAINED IN THIS FACSIMILE MESSAGE IS INTENDED ONLY FOR THE PERSONAl AND CONFIDENTIAl 
USE OF THE DESIGNATED RECIPIENTS. THIS MESSAGE MAY BE AN A TIORNEY -ClIENT COMMUNICATION AND, AS SUCH, IS 
PRNIlEGEO AND CONFIDENTIAL IF THE READER OF THIS MESSAGE IS NOT THE INTENDED RECIPIENT OR AGENT 
RESPONSIBLE FOR DELNERfNG IT TO THE INTENDED RECIPIENT. YOU ARE HEREBY NOTIAED THAT IWY REVIEW,. 
DISSEMINATION, DISTRIBUTION OR COPYING Of THIS MESSAGE IS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THIS 
COMMUNICATION IN ERROR, PLEASE NOTIFY US IMMEDIATELY BY TELEPHONE AND RETURN THE ORIGINAL MESSAGE TO US 
BY MAIL THANK YOU. 
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1000 Wilsttire Boulellard. Suite 600 los Angelat;. CA 90017-2463 TeI213.629.9040 Fax 213.629.9022 w....w.caldwe/l·Jeslill.com 

Fax 
To: 

Gregory A. Nylen 
Greenberg Ttautig, LLP 

From: 

Date: 

RE: 

Number of Pages: 
(ll1Cluding cover page) 

Client Number: 

Notes: 

Phone Number: 

310-586-7700 

DAVID PETTIT 

Septetnber 28, 2Q05 

Brooks Institute matter 

3 

087-26 

Fax Number: 

310·586-7800 
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Greenberg 
Traurig 

Gregory A Nylen 
Tel. 310.566.7733 
fax 310.566.7800 
nyleng@gtlaw.COO1 

VIA FACSIMILE AND U.S. MAIL 

David Pettit, Esq. 
Caldwell Leslie 
1000 Wilshire Boulevard 
Suite 600 
Los Angeles, California 90017-2463 

) 

September 30, 2005 

CAlDWELL, lESlIE( 
NEWCOMBE & PETT T 

OCT 03 2005 

RECEIVED 

Re: Bureau/or Private PostsecondaryandYocationa/ Education adv. 
Brooks Institute 0/ Photography 
OAH No. L2005080993 

Dear Mr. Pettit: 

I received your letter of September 28 regarding the subpoena duces tecum (the 
"Subpoena") served by Brooks Institute of Photography ("BIP") on the Legal Aid 
Foundation of Los Angeles C'LAFLAIt) in the administrative proceeding involving BIP and the Bureau of Private Postsecondary and Vocational Education (the "Bureau"). You 
indicated in our telephonic meet and confer on September 28 and in a second call we had today that you had already prepared a letter regarding the Subpoena, and that is why it does not reflect some of the items to which we agJ;"eed on our calls. To confrrm, we agreed to the following: 

1. In response to the Subpoena, LAFLA will produce docwnents relating to all communications between any LAFLA employee (including without limitation Elena Ackel, Esq.) and the Bureau regarding the Bureau's investigation ofBIP, and/or any of the 
allegations or contentions in the July II, 2005 Notice of Conditional Approval to Operate 
sent by the Bureau to BIP (the "Notice"), andlorthe Notice itself. You also agreed to 
produce fax and telephone logs regarding such communications. You said LAFLA would 
produce the foregoing documents regardless of whether BIP files a motion to compel any other documents responsive to the Subpoena, and you said you would get back to me as 
soon as possible regarding when those documents will be produced .. You also stated in our call today that an associate in your firm is going to LAFLA's offices early next week to 
review documents. I told you I would get back to you to confmn whether BIP still seeks the production of responsive telephone biIJs, which you represented would be time consummg and expensive for LAFLA to redact and produce. 

EXHIBIT 4-
I.A-FSI\NYLENG\364093vOl\861 10.01 1100 

Greenberg Traurig. lLP I Attorneys at law I los Angeles Office 12450 Colorado Avenue 1 Suite 400E I Santa Monica, CA 90404 
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David Pettit, Esq. 
Caldwell Leslie 
September 30, 2005 
Page 2 

2. With respect to documents relating to communications between LAFLA and 
media representatives or investment banks, you reiterated that you did not consider such 
documents to be relevant to the issues raised in the Notice. I told you that BIP considers those 
communications to be highly relevant, because BIP believes LAFLA may be acting as an agent 
for the Bureau in communicating confidential information concerning the Bureau's investigation 
ofBIP to third parties, including the media and the investment community. BIP is entitled to 
discover whether third parties such as LAFLA are assisting or involved in the Bureau's 
investigation, and how LAFLA and other third parties obtained information relating to the 
investigation. BIP also is entitled to know if the Bureau improperly disclosed confidential 
information to LAFLA in connection with its investigation, as it relates directly to BIP's 
unclean hands defense and demonstrates the corruption of the investigative process. 

To attempt to avoid a motion to compel the production of these documents, you said you 
would confirm with your client as to whether or not it had any responsive documents in its 
possession, custody or control in the first place, and let me know so that I could determine 
whether BIP needs to file a motion to compel production of this category of documents. 

3. With respect to communications between LAFLA, on the one hand, and Mark A. 
Kleiman, Esq. and/or Janet L. Spielberg, Esq., on the other, relating in any manner to Career 
Education Corporation, BIP, and/or the Bureau's investigation of and/or proceedings with 
respect to BIP, you said you were not opposed to providing BIP with a privilege log concerning 
those conununications, but needed to confirm with your client. Please let me know as soon as 
possible if and when you will provide such a log so that I may evaluate your claim of privilege 
regarding these documents. 

4. With respect to responsive e-mails that LAFLA is willing to produce, you stated 
that you would let me know how difficult or expensive it may be for your client to gather and 
prodU,ce e-mails dating back to the beginning of 2004. 

5. Finally, you also confirmed as you state in your letter of September 28 that you 
will accept service of any motion to compel production of documents by LAFLA. 

Please let me know immediately if the foregoing does not accurately reflect your 
understanding of our discussion in any way. I look fOIWard to hearing from you shortly 
regarding the outstanding issues we have yet to resolve regarding the Subpoena. 

GAN/dap 

LA-FSIINYLENG\364W}vQI\86110.oI 1100 
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Caldwell Leslie' 
.I 

CaldweH. I eslie. Newcombe & Petllt, PC 
1000 WilshIre Boulevard. SUIte 600 los Angeles, CA 90017 ·2463 Tel 213.629.9040 Fax 213.629.9022 www.caldwell·/eslie.com 

BY MESS~NGER 

OctOber 6, 2005 

Gregory ,-\. Nylen 
Greenberg Traurig, LLP 
2450 Colorado Avenue 
Suite 400£ 
Santa MOrUca, CA 90404 

Re: Brooks Ins/i/ulf ofPholograply mo//er 
OAH Cafe No. 2005080993 
Subpoena D,ms Tfcum 10 Ugal Aid Foundation of Los Angeles 

Dear Me. Nylen: 

DAVID PEn.T 
peltit@caldwell-leslie.Gom 

Enclosed with this letter are documents Bates stamped LAOOOOl to LA00040. These documents are being produced by the Letytl Aid Foundation of Los Angeles (ClLAFLA") in response to the Subpoena Duces Tecum served on LAFLA in this matter. dated September 1,2005. 

My office has reviewed LAFLA's records, including emails and telephone logs from 2004 to the present, in connection with Subpoena. The documents produced with this letter are aU documents from 2004 to the present that are or refer to communications between Elena Ackel or her staff, and anyone at the Bureau fot Private Postsecondary and Vocational Education (the "Buteau"). with respect to the allegations against Brooks Institute of Photography ("Brooks") contained in the Bureau's July 11,2005 Notice of Conditional Approval to Operate addressed to Brooks. It is my understanding that it is extremely unlikely that any LAFLA employees other than Ms. Ackel or her staff had any communications with the Bureau with respect to Brooks (or CEC). 

As I indicated in my September 28, 2005 letter to you and in our subsequent phone conversations, LAFLA will not produce any additional documents. In response to YOUt request that [ let you know whether there are docwnents that may be responsive to the Subpoena, it is my understanding that there are some documents that may fall within the scope of requests t, 2,3,4, and 5 of the Subpoena. 

EXHIBIT 5 



Gregory A. Nylen 
Ocrober 6, 2005 
Page 2 

"\ 
j 

Please caU me with any questions. As ['ve mentioned earlier, if Brooks intends to file a 
motion to compel with respect to the LAFLA subpoena, this office will accept service for 
LAFLA. 

\ , 
cc (tv/end): Dennis Rockway 

Rashida Adams 
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Caldwell Leslie 
Caldwell. Leslie, Newcombe & Pettit, PC 
1000 Wilshire Boulevard. Suite 600 los Angeles. CA 90017·2463 Te1213629.9040 Fax 213.629.9022 www.caldwell-leslie.com 

BY TELECOPIER AND FIRST CLASS 
MAIL 

October 7, 2005 

Gregory A. Nylen 
Greenberg T raung, LLP 
2450 Colorado A venue 
Suite 400E 
Santa Moruca, CA 90404 

Re: Brooks Institllte ofPhotograpf?y matter 
OAl! COJe No. 2005080993 
Subpoena Duces Tecum /0 Legal Aid Foundation of Los Angeles 

Dear Mr. Nylen: 

OAVJOPEnn 
pettit@caldwefl-Ies/ie.com 

In ow: telephone conversation this morning, you asked me whether LAFLA has any documents relating to any investigation of Brooks Institute of Photography, or of CEe, by the California Bureau for Private Postsecondary and Vocational Education, or by the California Department of Consumer Affairs, other than the documents that we produced to you yesterday. Without waiving any objection as to whether this request is relevant to the Bureau proceeding referenced above, I can say that my office has checked with LAFLA and LAFLA does not have any such documents. 

I am still waiting for information as to LAFLA's fax logs, if any. 

Please call me with any questions. 

DA VID PETTIT 

cc: Dennis Rocl~way 
Rashida Adams 

EXHIBIT b 
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Caldwell Leslie 
CaldvlP.lI, l.eslie, Newcombe & Pettit, PC 

" } 

1000 Wilshire Boulevard, Suite 600 Los Angeles, CA 90017·2463 TeI213.629.9040 Fax 213,629.9022 www.caldwell·leslie.com 

Fax 
To: 

Gregory A. Nylen 
Greenberg Traillig, LLP 

From: 

Date: 

RE: 

Number of Pages: 
(including cover page) 

Client Number: 

Notes: 

Phone Number: Fax Number: 

310-586-7700 310·586-7800 

DAVID PETTIT 

October 7, 2005 

Brooks Institute matter 

2 

087-26 

THE INFORMATION CONTAINED IN THIS FACSIMilE MESSAGE IS INTENDED ONLY FOR THE PERSONAL AND CONFIDENTIAl USE OF THE DESIGNATED RECIPIENTS. THIS MESSAGE MAY BE AN ATIORNEY -CUENT COMMUNICATION AND, AS SUCH. IS PRIVILEGED ANO CONADENTIAL IF 'THE READER OF THIS MESSAGE IS NOT THE INTENDED RECIPIENT OR AGENT RESPONSIBLE FOR OEUVERING IT TO THE INTENDED RECIPIENT, YOU ARE HEREBY NOT/RED THAT ANY REVIEW, DISSEMINATION, DISTRlBUTION OR COPYING OF THIS MESSAGE IS STRICR Y PROHIBITED. IF YOU HAVE RECEIVED THIS COMMUNICA noN IN ERROR. PLEASE NOTIFY lIS IMMEDIATELY BY TELEPHONE AND RETURN THE ORIGINAl MESSAGE TO US BY MAR... THANK YOU. 
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Number of Pages: 
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Notes: 

Phone Number: 

310-586-7700 

DAVlDPEnIT 

October 7 t 2005 

Brooks U1stitute tm.tter 
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Fax Number: 
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Caldwell Leslie .. j 

Calrlvvef/, Leslie, Newcombe & Pelt;l, PC 
1 000 WIIS~tf(e Boulevard. Suite 600 los Angeles, CA 900 17 ·2463 Tel 213.629.9040 Fax 213.629.9022 www.caldwell·leslie.com 

BY TELECOP[ER AND FIRST CLASS 
MAIL 

October 10,2005 

Gregory A. Nylen 
Greenberg Traurig, LLP 
2450 Colorado Avenue 
Suite 400E 
Santa Monica, CA 90404 

Re: Brooks Institule of Photography malttr 
OAH Case No. 2005080993 
Subpoena Duces Tecum to Lega! Aid Foundation of Us Angeltf 

Dear Me Nylen: 

DAVID PETTIT 
pettit@caldwell·leslie.com 

I'm writing to dose out the two open items with respect to Brooks' recent subpoena to LAFLA. I have learned that LAFLA does not keep fax logs. With respect to communications from Ms. Ackel to Spielberg or Kleiman, without waiving any objection as to whether this request is relevant to the Bureau proceeding referenced above, there are some non-privileged communications relating to Brooks or CEC 

Please call me with any questions. 

cc: Dennis Rockway 
Rashida Adams 

EXHIBIT .L 
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Caldwell Leslie 
Caldwell, L(~s(ie, Newcombe & Pettit, PC 
1000 Wilshire Boulevard, Suite 600 Los Angeles, CA 90017"2463 TeI213.629.9040 Fax 213.629.9022 www.caldwell·leslie.com 

Fax 

Fax Number: To: Phone Number: -~------.-.---.------------------.-----------

Gregory A. Nylen 
Greenberg Traurig, LLP 

From: 

Date: 

RE: 

Number of Pages: 
(including cover page) 

Client Number: 

Notes: 

310-586-7700 310-586-7800 

DAVID PETTIT 

October 10, 2005 

Brooks Institute matter 

2 

087-26 

THE INFORMAnON CONTAINED IN THIS FACSIMILE MESSAGE IS INTENDED ONLY FOR THE PERSONAL AND CONFIDENTIAl. USE OF THE DESIGNATED RECIPIENTS. THIS MESSAGE MAY BE AN ATIORNEY-CUENT COMMUNICATION AND, AS SUCH. IS PRNllEGED AND CONFIDEI'lTIAL IF THE READER OF THIS MESSAGE IS NOT THE INTENDED RECIPIENT OR AGENT RESPONSIBLE FOR DEUVERING IT TO THE INTENDED RECIPIENT. YOU ARE HEREBY NOTIRED iliAT ANY REVIEW. DISSEMINATION. DISTRIBUTION OR COPYING OF THIS MESSAGE IS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THIS COMMUNICATION IN ERROR, PLEASE NOTIFY US IMMEOIATEl Y BY TElEPHONE AND RETIJRN THE ORIGINAl. MESSAGE TO US BY MAIL THANK YOU. 
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Fax 
To: 

Gregoty A. Nylen 
Greenberg Traurig. UP 

From: 

Date: 

RE: 

Number of Pages: 
(incttding cover page) 

Client Number: 

Notes: 

Phone Number: Fax Number: 

310-586-7700 310-586-7800 

DAVID PETrIl' 

Octobet 10, 2005 
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PROOF OF SERVICE 1 

2 
I am employed in the County of Los Angeles, State of California. I am over the age of 3 eighteen and not a party to the withm entitled action. My business address is 1055 W. 7th Street, Suite 250, Los Angeles, California 90017. 4 
On October 27,2005, I served the within document(s) described below as: 5 
NOTICE OF MOTION AND MOTION FOR PROTECTIVE ORDER; 6 MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT THEREOF; DECLARATION OF DAVID PE'ITIT IN SUPPORT THEREOF; EXHIBITS 7 

on the parties to this action who are listed on the attached Service List. 8 

9 

10 

11 

12 

13 

14 

(X) BY HAND (STATE COURT): By hand-delivering a true copy thereof in sealed envelopes to the offices of the parties listed on the attached Service List. 
( ) BY HAND (FEDERAL COURT): By placing a true copy thereof in sealed envelopes and causing such envelopes to be hand-delivered to the offices of the parties listed on the attached Service List. 

SEE ATTACHED SERVICE LIST 

( X) STATE: I declare under penalty of perjury under the laws of the State of California that 15 the foregoing is true and correct of my own personal knowledge, and that I executed this document on October 27, 2005, at Los Angeles, California. 16 

1 7 () FEDERAL: I declare under penalty of perjury under the laws of the United States of America that the foregoing is true and correct of my own personal knowledge, that I am 18 employed in an office of a member of the Bar of this Court at whose direction this service was made, and that I executed this document on Octobe 27,2005 at Los Angeles, California. 
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2 
Gregory A. Nylen 

3 Greenberg Traurig, LLP 
2450 Colorado Avenue 

4 Suite 400E 
5 Santa Monica, CA 90404 

6 

Janet Bums 7 
Office of the Attorney General 

8 300 N. Spring Street 
Suite 900N 

9 Los Angeles, CA 90013 
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Clarisa Herrera - Fwd: Brooks Institute Matter 

From: Elena Ackel 
To: Clarisa Herrera 
Date: 11/7/20055:52 PM 
Subject: Fwd: Brooks Institute Matter 

put in the file as draft but do not send it out to anybody un til it is filed in court. 

>>> "Rashida Adams" <adams@caldwell-Ieslie.com> 11/7/20055:42 PM >>> PRIVILEGED AND CONFIDENTIAL 

Page 1 of 1 

Please find attached our draft Opposition to Brooks Institute of Photography's Motion to Certify Facts Justifying Contempt Sanctions. The Brooks Motion and our opposition (as well as our Motion for Protective Order) will be heard next Monday, November 14th at 1 :30 p.m. Our Opposition to the Brooks Motion is due this Thursday, November 1 oth. Once you have had a chance to review the attached draft, please contact me or David with your comments. We will look forward to hearing from you. 

In the meantime, please do not hesitate to contact either of us with any questions. 

Thank you, 
Rashida Adams 

Rashida Adams 

Caldwell Leslie 
Caldwell Leslie Newcombe & Pettit, PC 
1000 Wilshire Boulevard, Suite 600 
Los Angeles, CA 90017-2463 
Tel 213.629.9040 Fax 213.629.9022 
adams@caldweIJ-leslie.com 
W'!!W.,-ca'dwel'-Ieslie.com 
The information contained in this electronic mail message is privileged and confidential and is intended for the personal use of the designated recipients only. This message may not be shared with, or forwarded to, third parties without the express written permission of the sender. If you have received this message in error, please notify the sender immediately and delete all copies. Thank You. 
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1 CALDWELL, LESLIE, NEWCOMBE & PETTIT A Professional Corporation 2 DAVID PETTIT, State Bar No. 067128 1000 Wilshire Blvd., Suite 600 3 Los Angeles, California 90017-2463 Telephone: (213) 629-9040 4 Facsimile: (213) 629-9022 

5 Attorney for Non-Party Legal Aid Foundation of Los Angeles 
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OFFICE OF ADMINISTRATIVE HEARINGS LOS ANGELES OFFICE 

In the Matter of: Bureau for Private OAH No. L2005080993 11 Postsecondary and Vocational Education 

12 
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adv. NONPARTY LEGAL AID FOUNDATION OF LOS ANGELES' MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION TO RESPONDENT'S MOTION TO CERTIFY FACTS JUSTIFYING CONTEMPT SANCTIONS AND FOR MONETARY SACTIONS 
16 Brooks Institute of Photography Date: November 14, 2005 

Time: 1 :30 p.m. 17 
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MEMORANDUM OF POINTS AND AUTHORITIES 

2 I. INTRODUCTION 

3 Respondent Brooks Institute of Photography's ("BIP") Motion to Certify Facts JustifYing 
4 Contempt Sanctions Against the Legal Aid Foundation of Los Angeles and for Monetary 
5 Sanctions ("BIP Motion") goes to great lengths to obscure one critical fact: the Legal Aid 
6 Foundation of Los Angeles ("LAFLA") is not a party to the proceeding between the Bureau for 
7 Private Postsecondary and Vocational Education ("Bureau") and BIP. As a result, BIP is not 
8 entitled to the discovery it seeks from LAFLA, and it is not entitled to sanctions against LAFLA. 
9 BIP has ignored the relevant legal authorities which clearly define and limit the bounds of 

10 discovery in an OAR proceeding. Instead, BIP apparently seeks to tum the Bureau proceedings 
11 against it into a series of mini-trials on every possible issue other than the merits of the Bureau's 
12 action against it. Simply because one state agency took an adverse action against BIP does not 
13 grant the School license to embroil any person or entity it perceives to be its critic into the 
14 litigation. Further, BIP should not be allowed to cause LAFLA, a nonparty, the burden and 
15 oppression of responding to a subpoena that is founded on nothing more than baseless 
16 suspicions, and which attempts to run roughshod over the privacy rights of numerous nonparties 
17 to these proceedings. LAFLA has already sought protection from BIP's subpoena in its 
18 previously filed Motion for Protective Order, and for all ofthe reasons expressed therein, as well 
19 as those which follow, LAFLA requests that BIP's Motion be denied. 

20 II. 

21 

BIP IS NOT ENTITLED TO THE DISCOVERY IT SEEKS FROM LAFLA 
A. BIP is Not Entitled to Broad Pre-Hearing Discovery of Nonparties. 

22 BIP acknowledges in its Motion that Section 94975(d)(I) provides the exclusive means of 
23 prehearing discovery in proceedings initiated under the statute. However, BIP ignores the 
24 confmes of the discovery Section 9497 5( d)(I) allows, most notably that Section 9497 5( d) does 
25 not authorize prehearing discovery of nonparties. The statute specifically states: 

26 

27 

28 

Any party, including the bureau, may submit a written request to 

any other party before the hearing to obtain the names and 

addresses of any person who has personal knowledge, or who the CALDWEU" 
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1 party receiving the request claims to have personal knowledge ... 

2 of any of the transactions ... or other matters that are the basis of 

3 the administrative action. In addition, the requesting party shall 

4 have the right to inspect and copy any written statement made by 

5 that person and any writing, as defined by Section 250 of the 

6 Evidence Code, or thing that is in the custody, or under the 

7 control, of the party receiving the request, and that is relevant and 

8 not privileged. This subdivision shall constitute the exclusive 

9 method for prehearing discovery. 

10 Cal. Education Code § 94975(d)(I) (emphasis added). This provision does not apply to 
11 nonparties. 1 BIP ignores this fact and attempts to apply this provision, as well as the 

12 Government Code corollary, to its subpoena to LAFLA. However, subpoenas are governed by an 
13 entirely different statutory provision: Section 11450.05 et seq., which authorizes the issuance of a 
14 subpoena duces tecum to allow parties to secure documents for use at the hearing, not for 
15 unlimited prehearing discovery. See LAFLA Motion for Protective Order (October 27,2005), at 
16 4-5, for further discussion. 

17 The limited caselaw addressing prehearing discovery in Office of Administrative 
18 Hearings ("OAH") proceedings does not lead to a different conclusion. BIP cites Shively v. 
19 Stewart, 65 Cal.2d 475, 421 P.2d 65 (1969), for the proposition that an administrative law judge 
20 may look to general standards for discovery under California law when evaluating a state 
21 agency's subpoena power. BIP Motion, at 8. However, not only was Shively decided before a 
22 1968 amendment specifically added Section 11507.6 to the Government Code, which mirrors 
23 Section 94975(d) of the Education Code and provides explicit guidelines for prehearing 
24 discovery, the case only considers discovery of parties to the proceeding, not of non-parties. In 
25 

26 
I Section 11405.60 of the Government Code defines party: "'Party' includes the agency 27 that is taking action, the person to which the agency action is directed, and any other person named as a party or allowed to appear or intervene in the proceeding." LAFLA is not named as a 28 party, and has made no attempt to appear or intervene in the proceeding between the Bureau and BIP. CAlDWELL, 
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Shively, the respondent served a subpoena duces tecum on the agency, not on a non-party. 
2 Further, the Shively court did not sanction the wholesale adoption of statutory civil discovery 
3 standards, but instead used a "criminal law analogy" to come to its decision. See Pacific 
4 Lighting Leasing Co. v. Superior Court, 60 Cal.App. 3d 552,566, 131 Cal.Rptr. 559,568 (1976) 
5 (holding that accused "not entitled to inspect material as a matter of right without regard to the 
6 adverse effects of disclosure and without a prior showing of good cause," and upholding order 
7 that documents be produced in court for in camera review rather than to defendant). Finally, in 
8 Shively, the court's decision related only to the production of materials in the possession ofthe 
9 agency, and with respect to even those documents stated that, "in the absence of some additional 

10 showing of need and specificity, petitioners are not entitled to discovery of all of the reports and 
11 documents gathered by investigators and employees of the board." Id. at 482. Thus Shively 
12 neither provides for prehearing discovery of non-parties, nor adopts the broad discovery 
13 standards afforded by statute in civil cases. 

14 BIP cites no other authority to support its arguments that it is entitled to prehearing 
15 discovery of a nonparty in this proceeding. And, indeed, the caselaw in this arena does not 
16 support BIP's assertion that it may secure such discovery, or that the broad standards of relevance 
17 that apply in civil cases are appropriate here, with respect to a non-party. See Stevenson v. State 
18 Bd. olMed. Exam'rs, 10 Cal. App. 3d 433, 439,88 Cal.Rptr. 815,819 (1970) (disallowing 
19 prehearing depositions of nonparty witnesses and noting that California Supreme Court in 
20 Shively V. Stewart, 65 Ca1.2d 475,55 CaI.Rptr. 217 (1966), allowed only limited pre-hearing 
21 discovery and did not approve general discovery in administrative proceedings); Everett v. 
22 Gordon, 266 Cal.App.2d 667,674, 72 Cal.Rptr. 379, 383 (1968) (holding that licensed real estate 
23 brokers were not entitled to take depositions of material witnesses for general discovery purposes 
24 in administrative proceeding); see also Gilbert v. Superior Court, 193 Cal.App.3d 161, 166,238 
25 Cal.Rptr. 220, 222 (1987) (holding that former Section 11510 could not be used to compel 
26 documents 21 days before hearing). 

27 BIP explicitly attempts to both tum the OAH proceeding into a civil matter, and to confer 
28 party status on LAFLA, neither of which is appropriate. In order to bolster its arguments, BIP CALDWELL, 
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makes reference to cases and standards decided under the Civil Discovery Act, however this Act 
2 does not apply in administrative proceedings. See Romero v. California State Labor Comm 'r, 
3 276 CaI.App. 2d 787, 790, 81 Ca1.Rptr. 281, 284 (1969) (holding that "except for disciplinary 
4 proceedings before the State Bar ... the Civil Discovery Act does not apply to administrative 
5 adjudication."). 

6 Moreover, even under Civil Discovery Act standards, BIP does not have free reign to 
7 conduct a fishing expedition in the records of third parties for materials that are not reasonably 
8 calculated to lead to the discovery of admissible evidence. See Monarch Healthcare v. Superior 
9 Court, 78 Cal.App. 4th 1282, 1290,93 CaI.Rptr. 2d 619, 625 (2000) (noting that "'the distinction 

10 between parties and nonparties reflects the notion that, by engaging in litigation, the parties 
11 should be subject to the fu1Iy panoply of discovery devices, while nonparty witnesses should be 
12 somewhat protected from the burdensome demands of litigation. ''') (italics in original) (citing 1 
13 Cal. Civil Discovery Practice Cont.Ed.Bar 1999 § 2.14, at 55); Los Angeles Transit Lines v. 
14 Superior Court, 119 Cal.App. 2d 465,467-468,259 P.2d 1004, 1005-1006 (1953) (holding that 
15 witness has right to be free from unreasonable searches and seizures, thus "defendant must first 
16 show the materiality of the desired evidence and cannot obtain permission to search through all 
17 of plaintiff's papers and records merely in the hope or expectation that the investigation wi1I 
18 disclose favorable information.")(citing McClatchy Newspapers v. Superior Court, 26 Cal.2d 
19 386, 159 P.2d 944, 950 (1945)). 

20 Thus, nonparty LAFLA has acted with "substantial justification" in resisting full 
21 compliance with BIP's impermissible sUbpoena. See Cal. Gov't Code § 11455.IO(e) 
22 (authorizing sanctions for failure or refusal, without substantial justification, to comply with a 
23 subpoena). As such, LAFLA is not properly subject to contempt, and further, a protective order 
24 is warranted to excuse LAFLA from any further compliance with BIP's unreasonable requests for 
25 prehearing discovery that is not relevant to these proceedings. 

26 

27 

28 
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1 

2 

3 

4 

B. BIP's Subpoella Requests are Not Calculated to Lead to the Discovery of 
Admissible Evidellce, and Burden COllstitutiollally Protected Privacy 
Rights. 

1. BIP Must Demonstrate a Compelling Need for Documents that 
5 Implicate Constitutionally-Protected Privacy Rights. 
6 Nonparty LAFLA has requested a protective order regarding BIP's subpoena, and, in its 
7 Motion for Protective Order, argued that BIP's requests were overbroad, called for completely 
8 irrelevant documents, and impennissibly burdened the privacy rights ofLAFLA employees and 9 other nonparties, which are protected by Article I, Section 1 of the California Constitution. The 

10 relevance of the documents sought is therefore of primary importance, and indeed, in order to 
11 compel disclosure of these documents, BIP must even meet a higher standard than relevance. 
12 According to the court in Save Open Space Santa Monica Mountains v. Superior Court, 84 
13 Cal.App. 4th 235, 252, 100 Cal.Rptr. 2d 725, 737 (2000), when associational privacy rights are 14 implicated by a discovery request, "the party seeking discovery of private matters must do more 15 than satisfY the relevancy standard .... He is required to demonstrate a 'compelling need' for the 16 discovery, and that' compelling need must be so strong as to outweigh the privacy right when 17 these two compelling interests are carefully balanced. ,,, (citing Lantz v. Superior Court, 28 

18 Cal.App. 4th 1839, 1853,34 Cal.Rptr. 2d 358 (1994). See also Planned Parenthood Golden 
19 Gate v. Superior Court, 83 Cal.App. 4th 347, 99 Cal.Rptr. 2d 627 (2000) (finding discovery 
20 order too broad where rights of non-parties to freely and privately associate with party to 
21 litigation was implicated); ETSI Pipeline Project v. Burlington Northern, Inc., 674 F. Supp. 
22 1489, 1490 (D.D.C. 1987) (granting motion to quash where subpoena was directed at nonparty 23 public interest organization's contacts with other nonparties, and record did not demonstrate that 24 infonnation sought went to heart of suit, or that alternative sources of infonnation had been 
25 exhausted). 

26 BIP's Motion fails to adequately explain how the documents it seeks from LAFLA are 
27 relevant to the core issues before the OAR. Instead, BIP spins out theories of a conspiracy 
28 against it, and apparently seeks to conduct a series of mini-trials in order to litigate a whole range CALDWELL, 
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1 of issues that are only peripherally related to the Bureau's adverse decision. However, even with 
2 respect to BIP's possible defenses in the hearing, only the Bureau's communications with 
3 LAFLA regarding the investigation ofBIP, which culminated in the Notice, are at all relevant. 
4 See e.g. California Satellite Sys., Inc. v. Nichols, 170 Cal.App.3d 56, 70,216 Cal.Rptr. 180, 188 
5 (1985) (noting that doctrine ofunc1ean hands applies "only if the inequitable conduct occurred in 
6 a transaction directly related to the matter before the court and affects the equitable relationship 
7 between the litigants."). LAFLA agreed to, and did, produce all of the documents in its 
8 possession, custody, and control related to this issue.2 

9 2. BIP's Subpoena Duces Tecum is Designed to Target Nonparties 
10 Rather than to Secure Documents for the OAB Proceeding. 
11 BIP's Motion clearly illustrates that the School is not interested in procuring documents 
12 for use at the hearing. Instead BIP seeks to engage in prehearing discovery targeted at the 
13 School's perceived critics. The School's Motion states that "BIP is investigating a potential 
14 conspiracy between the Bureau, the class action lawyers, Wall Street firms and others (including 
15 [LAFLA employee] Ms. Ackel) to trade on bad news about CEC stock arising from pUblicity 
16 following the Bureau's leaded investigation results regarding BIP to Ms. Ackel, Mr. Kleiman and 
17 the investment community." BIP Motion, 12:7-10. BIP's "investigation" is certainly outside the 
18 scope of this OAR proceeding, which relates only to the Notice issued to BIP. Further, BIP's 
19 Motion also states that it is "entitled to discover the nature of Ms. Ackel's communications to the 
20 media outlets that carried stories relating to the investigation ofBIP, including the story ... 
21 featuring Ms. Ackel's baseless and defamatory comments regarding the school." BIP Motion, 
22 12:11-13. This statement, combined with the overly broad nature ofBIP's subpoena requests, 
23 

24 
2 BIP references three documents that LAFLA produced, but it neglected to mention that 25 LAFLA had (and produced) only two other documents that reflected communications between the Bureau and LAFLA regarding the BIP investigation. Notably, these two documents, both e-26 mails, directly contradict BIP's theories. As reflected in the documents, on July 20,2005, Ms. Ackel wrote an e-mail to Barbara Ward, Bureau Chief, which begins: "I was encouraged by the 27 action you [sic] agency took against Brooks. I really admire that the agency has finally taken the appropriate action." Attached hereto as Exhibit A. This e-mail does not suggest that Ms. Ackel, 28 or any other LAFLA employee, was assisting the Bureau with the investigation or had a hand in the outcome. If anything, it suggests the contrary. CALDWELL, 
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strongly suggest that BIP's primary interest is not in securing documents for use at the hearing 
2 regarding the Bureau's Notice, but rather to garner evidence in order to develop claims of its own 
3 against nonparties. Thus, for example, BIP seeks documents related to CEC, BIP's parent 
4 company, even though CEC is not implicated in these proceedings.3 The most liberal 
5 interpretation of the possible breadth of an OAH subpoena duces tecum would not authorize a 
6 respondent to use a subpoena for its own investigate purposes relating to other potential matters. 
7 Given the minimal, if any, evidentiary value and relevance of the materials BIP has 
8 requested by means of its subpoena duces tecum, it is clear that the privacy interests of LAFLA 
9 employees and other nonparties outweigh BIP's need for the documents as a party to the OAH 

I 0 proceeding. 

I I III. BIP'S REQUEST FOR MONETARY SANCTIONS IS ENTIRELY MERITLESS 
12 BIP invokes Section 11455.30 of the Government Code to support its request for 
13 monetary sanctions against LAFLA. However, Section 11455.30 only authorizes the OAH 
14 presiding officer to order a party to pay the reasonable expenses of another party to the 
15 proceedings. As discussed, supra, LAFLA is not a party to the proceedings between the Bureau 
16 and BIP. Compare Cal. Gov't Code § 11455.30(a) and Cal. Gov't Code § 11455.10 (use ofterm 
17 "person" as opposed to "party"). 

18 Further, even if Section 1 1455.30(a) applied to nonparties, LAFLA has engaged in no 
19 "bad faith actions or tactics that are frivolous or solely intended to cause unnecessary delay," and 
20 BIP makes only a general assertion to the contrary.4 Resisting an overly broad nonparty 
21 subpoena which was designed to secure impermissible prehearing discovery from a nonparty, and 
22 which impinges on the constitutionally-protected rights of nonparties, is far from frivolous, and is 
23 specifically authorized by the Government Code. See Cal. Gov't Code § 11450.30. In addition, 

24 

25 3 BIP's renewed request for telephone bills, in addition to being overbroad and unduly burdensome, further suggests that the School's primary motivation is something other than 26 discovering what information was disseminated by the Bureau. 

27 4 BIP's entire argument for sanctions is a vague reference to "the reasons set forth above," and an allegation that LAFLA' s "intransigence also was unnecessary because the LAFLA [sic] 28 knew that these issues would be squarely raised in this Motion." BIP Motion at 15: 12-14. These weak statements merely illustrate that BIP's request for sanctions completely lacks merit. 
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LAFLA's efforts to reach a compromise with BIP, as well as its production of documents, 
2 demonstrate that nonparty LAFLA has acted with nothing but good faith in the face ofBIP's 

3 unreasonable requests. 

4 

5 IV. CONCLUSION 

6 For the foregoing reasons, BIP's Motion to Certify Facts JustifYing Contempt Sanctions 
7 Against the Legal Aid Foundation of Los Angeles and for Monetary Sanctions, should be denied. 

8 

9 
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DATED: November 8, 2005 Respectfully submitted, 

CALDWELL, LESLIE, NEWCOMBE & PETTIT 
A Professional Corporation 

By ______________________ __ 

DAVID PETTIT 
Attorneys for Legal Aid Foundation of Los Angeles 
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Clarisa Herrera - Fwd: RE: Brooks Institute matter 

From: 
To: 
Date: 
Subject: 

Elena Ackel 
Clarisa Herrera 
11/7/20054:19 PM 
Fwd: RE: Brooks Institute matter 

Page 1 of2 

Put these documents in the file. More documents will arrive in the mail. Put in the file and give me a set right 
away to read and lose. 
>>> "Rashida Adams" <adams@caldwell-Ieslie.com> 11/7/20053:43 PM >>> 
Elena-

Attached to this e-mail are the three attachments to BIP's Motion that David 
mentioned in his e-mail last week. I am also sending a complete set of the 
attachments to your offices by regular mail. 

Please do not hesitate to contact me if you have any questions. 

Thank you, 
Rashida Adams 

Rashida Adams 

Caldwell Leslie 
Caldwell Leslie Newcombe & Pettit, PC 
1000 Wilshire Boulevard, Suite 600 
Los Angeles, CA 90017-2463 
Tel 213.629.9040 Fax 213.629.9022 
adams@caldwell-Ieslie.com 

'!!'#W.c<llQ..well-le~L~...!~_Qm 
The information contained in this electronic mail message is privileged and confidential and is intended for the personal use of the designated 
recipients only. This message may not be shared with, or forwarded to, third parties without the express written permission of the sender. If you have 
received this message in error, please notify the sender immediately and delete all copies. Thank You. 

-----Original Message-----
From: Elena Ackel [mailto:EAckel@lafla.org) 
Sent: Monday, November 07, 2005 3:18 PM 
To: David Pettit 
Cc: Rashida Adams 
Subject: RE: Brooks Institute matter 
Importance: High 

** High Priority ** 

I cannot find the documents you are referring to in my email and the search 
function is very slow. You mentioned that these documents were attached to their 
motion but I do have declarations attached to the sanction motion but I do not see 
the documents you mentioned. Please advise. I will be here this afternoon. I am 
going to call you. could you email me these documents because I cannot find them 
in my email Also my fax number is 213-640-3911. 
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»> "David Pettit" <pettit@caldwell-leslie.com> 11/2/2005 3:36 PM »> 
Thank';.David 
FJ'UOi: Elr:na Ackel [mailto:EAckel@lafla.org] 
Sent· Wednesday, November 02, 2005 3: 15 PM 
To: David Pettit; Elena Ackel 
Subject: Re: Brooks Institute matter 
Dear David, 

Page 2 0[2 

FYI: This is Clarisa, just writing to let you know that Elena is in Minneapolis 
at a Consumer Law conference. She will be back in the office on Monday, and won't 
get your message until then. Thanks. 

= Clarisa = 

»> "David Pettit" <pettit@caldwell-leslie.com> 10/31/2005 1:18:40 PM »> 
Elena: I have a couple of questions about documents that Brooks attached to its 
discovery motion. First, there is a 12-14-2004 email from Kelly Flynn at UBS 
Research that appears to be a cover letter for the December, 2004 Bureau report on 
Brooks. It is sent to a third party (i.e. not LAFLA or Brooks). Did you have any 
contact with anyone from UBS about this? Do you know how UBS got a copy of the 
December, 2004 report? Second, who are Martina Fernandez-Rosario and Marcia 
Trott. Are they staff of the Bureau? Sheila Hawkins forwarded to you on 12/4/04 
an 11/04/04 email from Fernandez-Rosario to Trott. Why did Sheila do this? Last, 
it looks like Sheila Hawkins sent you an email on December 9, 2004 containing the 
December I, 2004 Bureau report. Why did she send this? Thanks. David 
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From: 
To: 
Date: 
Subject: 

Elena Ad<:eI 
Clarisa Herrera 
Tue. Dec 14. 2004 11 :46 AM 
Fwd: Brooks Institute of Photography 

>>> <Sheila_Haw\<lns@dca.ca.gov> 121912004 12:05:50 PM >>> 

1 
I 

Attached is a copy of a Oecember 1, 2004 Renewal Appficatioo and Compliance Visit report on Brooks Institute of Photography. If you have questions 
about the findings. contact Marcia Trott. Senior Education Specialist, 
(916) 445-3427. ext. 3014 or by email. 

(See attached fife: Brooks Institute of Photography Renewal-Comptiance Visit Nov 2004 .doc) 

Sheila M. Hawkins 
Education Administrator 
Degree Program 
(916)445-3428. exl3112 
(916) 323-6571 fax 

f 
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--()riainal Messa.-
F~. / 
Sat 'I'uaday, Pecemhcr 14, 2004 1~3 AM 
To: Tracy LomJz 
Subject: lMPOllT ANT: Regulatory Isaucs at Broob 

Tracy, 

Thaab ... for takiaa the time to stop by today. It was pat to leO 

you U alwayI. 

I have attached. new documeot that it circuJatiag. It fa • VfIl'1 
critical evaluation ofBroob Institute ofPbotography by the Bun:au tor 
Prmtc Postlecondaq aDd Vocatioaal Educatioa in dae state of 
. Califomia. . 

_ Even if you cannot ~ it today,l would (orwud it to ~ in your 
~tba that can read it ~Iely. 

Please DOte that it was dated December 1. and you have 1IJ1til Decealber 31 
to reply. APOL and COCO have made • huge deal about how theto kiDdI of 
documcma haw to mnaiD coafidcndal UDJil you have. cbw:o to reply. 

Let'I discuM when you have • miDute. 

" 

-, 
--..~-

.... _- .-~--------
. --. ......... ---..~.-. 

--., . 

--OrigiDal Mcaaqe-- (_,,~' 
From: KeDy.Flynn@uba.com [maiJto:KeUy.FJynri@ubs.com1 
Scat Tuesday, Dcccmbc:r 14. 2004 11:27 AM 
To:". 

j wu able to Bet thiI ill pdftoday • ..chedcit out 

KeDy FIyDa, CF A 
BusiDesa & Professioaal Servica ADalyIt 
UBS lDves1mellt ReseaJda 
pia: 212-113-1037 
fax: '211-969-7740 

"-.. 

c.~-

REDACTED 

( 



From: 
To: 
Date: 
Subject: 

<Sheifa_Hawkins@dca.ca.gov> 
<EAckef@lafla.org> 
Thu. Nov 4.2004 9:34 AM 
Brooks Institute of Photography 

Sheila M. Hawkins 
Education Administrator 
Degree Program 
(916) 445-3428. ext. 3112 
(916) 323-6571 fax 

----- Forwarded by Sheila Hawkins/BPPVEJOCANotes on 11/04/2004 09:33 AM 

Marcia Trott 
To: Sheila HawkinslBPPVElOCANotes@OCANotes. L ynnelle 11/04/200409:25 CaseJ8PPVElOCANotes@OCANotes, Steve AM BakerIBPPVEIOCANotes@DCANotes, Pamela MartinlBPPVEJDCANotes@OCANotes cc: 

Subject: Brooks Institute of Photography 

---- Forwarded by Marcia Trottl8PPVElDCANotes on 11104/2004 09:25 AM --
"Fernandez-Rosario, 
Martina" To: <Marcia_Trott@dca.ca.gov> <Martina.Fernandez-Rosa cc: 
rio@ed.gov> Subject: Brooks Institute of Photography 

11101/2004 04:56 PM 

Hello Marcia. 

Dale forwarded your message to me about the upcoming visit to Brooks Institute of Photography. About 8 months ago, this school became the center of attention for some of U1e regulatory agencies. The former registrar/Dean filed a complaint with the accrediting agency. The letter was also forwarded to the local newspaper. The allegations made were related to changing of academic grades by faculty, overstatement of enrolment numbers to make the company look better, giving students passing grades even though they should have failed, etc. 

The accrediting agency put a team of people together and conducted an unannounced visit to the school. They looked at the issues raised by the former employee, but were not able to fUld any evidence of wrongdoing on 
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the part of the school. The accrediting agency asked the employee for more 
specifIC information regarding the allegations, but nothing was ever 
provided by the former employee or her attorney. Since the accrediting 
agency closed the complaint after finding nothing of concern at the school, 
we determined that no further action was needed on our part. 

The only other issue with this school is that they have had problems with 
late refunds and Federal Work Study timesheets in the past. The most 
recent audit showed some improvements in both areas. 

Please let us know if you identify any areas of concem during your visit. 

Thank you. 

Martina 
(415)556-4294 
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Clarisa Herrera - documents re: 1st Amendment and US PIRG 

From: 
To: 
Date: 
Subject: 
CC: 

Jeanne, 

tIIStUl/d'~I. 1. 
"Deepak Gupta" <dgupta@citizen.org> 

<VolunteerELA@lafla.org> 

11/8/20052:32 PM 

documents re: 1st Amendment and US PIRG 

<cherrera@lafla.org>, <eackel@lafla.org> 

Page 1 of 1 

II 

I faxed a series of documents relating to our representation of U.s. PIRG, NACA, and TLPJ in subpoena 
matters. Please let me know if you don't receive the fax. 

Deepak 

Deepak Gupta 
Public Citizen Litigation Group 
1600 20th Street, NW 
Washington, DC 20009 
202.588.7739 (phone) 
202.588.7795 (fax) 

»> "Volunteer East LA" <VolunteerELA@lafla.org> 11/8/20054:20 PM »> 
Dear Mr. Gupta: 

Thank you for taking the time to look and then forwarding the documents to LAFLA. I would greatly appreciate 
it if you could also CC Elena Ackel and Clarisa Herrera when forwarding those documents to us. 

Elena Ackel's email is: ~ackel@lafla.org 
Ms. Ackel's phone # is (213) 640-3927 

Clarisa Herrera's email is: <::bem~(g@lafla-,-Qrg 
her # is: (213) 640-3926. 

Thank you! 

Jeanne Kuo 

file:IIC:\Documents and Settings\LAFLAUser\Local Settings\Temp\GW}00002.HTM 1119/2005 
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IN THE UNITED STATES DISTRlCT COURT 
FOR THE DISTRICT OF COLUMBIA 

, STATE OF WYOMING, 

Plaintiff; 

v. 

202 588 7795 P. 02/59 

UNITED STATE..<"l DRPARTMRNT OF 
AGK1CULTUR.I::!. et al .• 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

No.1 :02MSOO252 (RMU) 

Defendants. 

and WYOMJNG 01 mJOOR COUNClL. 
er al .• 

Intervenors. 

CROSS-MOTION OF UNITED STATES PUBLIC INTEREST RESEARCH GROUP, INC., FOR A PROTECTIVE ORDRR ANJl TO QUASH SUBPOENAS 

Unilt:u States Public Interest Research C"lToup. Tnc. ("'U.S . .P1RU"). hereby moves 

pursuant to Federal Rules of Civil Procedure 26(c) and 4S(c)(3) for an order protecting it from 

and quashing subpocmas issued from u.us court pursuant to Federal Rule of Civil Procedure 45 by 

the State of Wyoming in connection with all actiun in the United Sratae; DiRtrict Court for the 

District of Wyoming captioned Stall: uJ W:VQmtng v. UntIed Slales Department QfAgriculture. et 

al., No. OlCV-086D. The subpocnas, cupi~ of which are attached as EXhibit F. to Wyoming7s 

Motion to Compel in this miscelloncoU3 action, seck both documeul~ and a Rule 30(b)(6) 

deposition of U.S. PIRG, which is not Ii party to tho underlying ""tion in Wyoming. U.S. PIRG 

requests that the suhpoenas be quashed or limited because their enforcement would infringe and 

chill the exercise of rights protected by the First Amendment to the United Statcs COIl5titution, 

and bt:cau~c:: lbey would impose undue burden and expense on U.S. PlRG. 
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As requirtid by Local Rule 1. 1 (m). counsel for USPIRG conferred with counsel for the 

SUdt: of Wyoming conct:ming this motion. The parties were unable to resolve or narrow their 

disagreement, and Wyoming will oppo~e thit; motion. 

The grounds for this motion arc set f011h ill mon:; detail iu the accompanying 

Memorandum of Points and Authorities (which also serves as U.S. P1R.O·~ oppo~iLion Lo 

Wyoming's Motion to Compcl). 

Of Counsel: 

Molly Cochran 
General COllDSel 
Tracey Bolotnick 
Assistant General Counsel 
U.S.PIRG 
29 Temple Place 
HORtnn MA 02116 
(617) 7474305 
(617) 292-8057 (fax) 

Dated: June 14. 2002 

-2-

Respectfull y ~ubmi ltetL 

Scott L. Nclson 
D.C. Bar No. 413548 
Public Citizen Litigation Group 
1600 20th Street, N.W. 
Washington D.C. 20009-1001 
(202) 588·7724 
(202) 588-7795 (fax) 

Atlot'ncy for u.s. PIRG 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

~TATE OF WYOMING. 

Plaintiff. 

v. 

202 588 7795 P.04/59 

UNITED STATES DEPARTMENT OF 
AGRICUL TURB. et al .• 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 1 :02MS00252 (RMU) 

Defendants. 

and WYOMlNG OUTDOOR COUNCIL. 
et al., 

Intervenors. _____________ ._.-1 

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF U.S. PIRG'S CROSS-MOTION FOR A PROTECTIVE ORDER AND TO QUASH SUBPOENAS, AND IN OPPOSITION TO THE STATE OF WYOMING'S MOTION TO COMPEL PRODUCTION OF DOCUMENTS PURSUANT TO FED. R. CIV. P. 45 AGAINST NON
PARTY WITNESSES 

INTRODUCTION 

This case presents important questions arising under the First Amendment to the United 

States Constitution. The non-party subpoenas at issue, served on the United States Public 

Interest Research Group, Jne. ("U.S. PIRO·'). by the State of Wyoming in connection with 

liLig-cttion pending in the District of W'yoming, seek access to documents and infonnation at the 
(;OTe of U.S. PIRO's First Amendment-protected activities and communications. To make 

matters worSe, the: information sought is unnecessary and irrelevant to the resolution of the 

- underlying matter. TIle subpot:.WlS thus do not survive even the garden-variety balancing of 
relevance, need :md burden required to justify enforcement of any subpoena against a non-party. 

let alone the heightened showing necessary where Fmt Amendment interests arc at 5take. 



1'-1(1) ..• 108-2005 17! -11 PUBLIC CITIZEN 202 588 7795 P.05/59 

Acconlingly, ~ Cuurt shoulu grant U.S. PIRG it proltX;tiVtl ordt:r. quash thtl subpoenas. and 

deny Wyoming's Motion to Compel. 

THE UNDERLYING ACTION 

The underlying action, State of Wyoming v. United States Department of Agriculture. el 

al., No. 01CV~086B (D. Wyo.), is a lawsuit brought against the United States Department of 

Agriculture and other federal agencies and officers (the "federal defendants") by the State of 

Wyoming challenging four major sets of regulations and policies promulgated by the United 

StateiForest Service during the Clinton Administration (collectively referred to as the uRoadless 

Tnitiative"). The regulations lmder attack by Wyoming would prevent the destruction of several 

million acre.q of forest land by prohibiting the building of new roads. 

U.S. PIRG is not a pany to the underlying action. Its only connection with the case is 

that Wyoming has alleaed that the federal defendantq e~tahljshE".d a de facto "advisory 

c;ommittce" within till; c.ll;fwi1iun of the Federal Advisory Committee AcT., 5 U.S.C. App. 2. §§ 1 

et seq. (UP ACAn
). comprising U.S. PIRO and stlveral other nonprofit environmental advocacy 

groups, and that this committee "advised" ilil; f~utlntl defendants about the Roadless Initiative. 

Wyoming claims tha.t the federal defendants failed to follow F ACA st.al1l.1anls i:ll1d procedures in 

creating and openlting the alleged committee) and that the aJleged F ACA violations somehow 

lnfect the legality of the rules subsequently promulgated by the federal defendants. 

Several environmental organizations (not including U.S. PIRG) intervened as defendants 

in the underlying action in support of the federal defendants and the Roadless Initiative. Doth 

1111; fooeral defendants and the imervenonl deni(".d that a FACA-govemed advisory committee 

was estublishcru. and moved for judgment on the pleadings on Wyoming's FACA claim. Their 
motions pointed out that to be an "advisory committee" w,clt:r F ACA. a group must be 
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"established Of utilized" by one or more federal agencies. 5 ns.c App. 2~ § 3(2)(C). "[A]n 

advisory panel is 'established' by an agency only ifit is acruaJty fanned by the agency," Byrd v. 

U.S. environmental PrOlecrton Agency, 174 F.3d 239. 24S (D.C. CiT. 1999), and it i~ "nti1i7.ed" 

by an agency only ifit is "so 'closely tied' to an agency as to be amenable to 'strict management 

by a~ency ufficials ... • Food Chemical News v. Young, 900 F.2d 328. 333 (D.C. Cir. 1990) 

(quoting Public Citizen v. United States Departmellt of Justice, 491 U.S. 440, 461, 457-58 

(1989». The federal defendants and intervenors argued that the facts alleged in Wyoming's 

complaint were facio.11y inadequate to state a claim of federal establishment of or strict control 

over an ndvisory committee. 

The Wyoming district court agreed thnt the defendants and intervenors were "correct in 

st~tln8 that the term 'established' under FACA indicates that the advisory group must be fonned 

or created hy the Liovermnent. with the tenn 'utilized' meaning a group that is so closely tied to 

an agency as to he amenable to strict management by government officials." Wyoming v. 

Department of Agriculrure, 2002 WL 959405. at "'6 (D. Wyo. May 9,2002). The court also 

stressed that <tFACA is not intended to cover all group~ that the President or Agency seeks 

adVit;Cl from." ld. NOlleUllj}c55, lhl: Court held that Wyomin2'S allegations that the federal 

defendants had "establishc:d" and ''utilizetl'' a cummiHee were sufficient to state a claim. and that 

discovery cOuld proceed on whether the federal defendants had in fact created a P ACA 

committee, Id. at *7. 

THE SUBPOENAS AT ISSUE HERE 

Wyoming re.qpnnded by issuing broad discovery requ~sts to the federol defendants and 

the interVenors and by noticing the depositions of numerous current and former federal officials. 

But Wyoming did not stop there. In ~dit.iun. it has issued a number of elC'tremely broad 
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subpoenas for documents and depositions to non-party environmental organizations. I The 

subpoenas to U.S. PIRG range well beyond the narrow FACA issue on which the Wyoming 

court in the underlying action has said it would permit discovery. Indeed, the subpoenas appear 

to be part of a nationwide initiative to delve into the most confidential and sensitive of First 

Amendment-protected information about communications within and among the nation's 

environmental advocacy organizations. Thus, the subpoenas to U.S. PIRG seek the fonowing 

broad categories of documents: 

1. . .. all daytimers, calendars, and/or diaries for the period of time between 
January 1999 and January 2001 that relate in any way to scheduling of the 
witness' activities undertaken on behalf of U.S. PIRG; 

2. ... any and a/l documents that relate to the [Roadless Initiative}. 

3. ... any and all documents that relate to the Roadless Initiative ... that were received from or provided to any member, employee or agent of [the federal 
defendants], the [President"s] Council on Environmental Quality, the Heritage 
Forests Campaign, the Wilderness Society, the Natural Resources Defense 
Council, the United states Public Interest Research Group, Eartbjustice Legal 
Defense Fund, Audubon Society, Sierra Club, the Coalition on the Environment 
and Jewish Life, the Wyoming Outdoor Council, Biodiversity Associates, Pacific Rivers Council, Defenders of Wildlife, and/or any conservation or environmental group not identified above. 

4. ... any and all documents of any kind ... that relate to any meetings or 
conversations held with any member, employee or agent of any o/the groups 
identified in request No.3 above with regard to the Roadless Initiative. 

5. . .. any and all documents of any kind ... that relate in any way to any of the 
groups identified in request No.3 above regarding the Roadless Initiative. 

1 In addition to U.S. PIRG, Wyoming issued subpoenas from this Court to the 
Earthjustice Legal Defense Fund and the Heritage Forests Campaign. Wyoming also issued a subpoena from the Southern Djstrict of New York to the Coalition on the Environment and Jewish Life, and one from the District of Oregon to Mr. Ken A. Rait, an individual fannedy associated with the Heritage Forests Campaign. 

-4-



NOI)- -08-2005 17: 44 PUBLIC CITIZEN 202 588 7795 P. 08/59 

(Emphasis added.) In addition, the subpoenas seek to compel U.S. PIRO to provide testimony at 

a Rule 30(b)( 6) deposition regarding: 

1. [a}ll contacts, conversations, meetings, or information exchanged ... [with 
any] representatives, employees or members of [any of the groups identified in 
document request No.3 above] related to any aspect of the [Roadless Initiative]. 

2. [aJII activities undertaken by [U.s. PIRG] with regard to any aspect of the 
Roadless Initiative. 

3. [U.S. PIRG's] knowledge or information regarding any aspect of the 
Roadless Initiative. 

(Emphasis added.) 

U.S. PIRG served Wyoming with a timely written objection to the document subpoenas, 

which elicited Wyoming's Motion to Compe1.1 U.S. PIRO now cross~moves for a protective 

order and an order quashing the document subpoenas and the Rule 30(b)(6) deposition notice and 

subpoena. 

ARGUMENT 

The subpoenas served on U.s. PIRG are inappropriate because (1) enforcing them would 

infringe U.S. PIRG's First Amendment rights. and (2) all the evidence necessary to prove or 

disprove Wyoming's FACA claim-under which it must show the existence of a committee 

either established directly by the government or subject to strict management by federal 

officials-can be obtained from the federal defendants. It is improper and an abuse of discovery 

for Wyoming to conduct a burdensome and invasive fishing expedition in non-party waters that 

2 Wyoming's Motion to Compel states that Wyoming offered to "narrow" the subpoenas to exclude materials that are already publicly available. Even as so ''narrowed'' the subpoenas still seek all U.S. PIRG's internal materials and all of its communications with other groups regarding advocacy efforts related to the Roadless Initiative. Thus, the subpoenas still broadly seek materials going to the heart of U.S. PIRG's First Amendment-protected interests. 

- 5 -
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C(1Jl turn Up nothing but wmecessar)'. cumulative and duplicative infonnation and can only serve 
to penali;[,t:; aud dull the exercise of fundamental First Amendment rights. 

I. THE SUBPOENAS INFRINGE U.S. PIRG'S FIRST AMENDMENT RIGHTS. 
A. The Material Sought by tbe Subpoenas IDclud~ Information Protected by tbe First Amendment. 

The infonnation sought by Wyoming's subpoenas goes to the heart of U.S. PIRG's 
participation in First Amendment-protected activities-namely, its association with other groups 
to develop positions on controversial issues and to plan and carry out advocacy of those 
positions. As an advo('..:tcy grouP. U.S. PIRG must have the ability to keep its deliberations on 
sensitive and controversial political issue.1:l private. Requiring U.S. PIRG to divulge the details of 
its internal strategic plalllliu~ would likely result in self-censorship and a hesitanCy to raise 
important issues rather than have it::; private: thoughts and ideas turned over to the couns. political 
opponents or the public. Compelling U.S. PIRO to fe'veal commWlications with other advocacy 
groups in furtheranoe of cfforts to influence the formulation of govenunenl policy would have a 
substantial chilling effeet on its willingness and ability to exercise its right to petitiolJ ill'; 
government fOT rc:-.dress of grievances. Moreover, U.S. PIRG's associational rights would be 
compromised a~ other advocacy groups would be reluctant to associate with it after losing 
confidence in its ability to keep the details nfits meetings and interactions private, and U.S. 
PIRO's communications with such groups would he inhibited by concerns about public exposure 
of private matters. 

That the interests in unfettered freedom to as50ciate with ot.has and to petition the 
government for the adoption of favored policies lie at the core of the Fit'st. Amendment bas been 
recognized for many dec:u1es. SI!.e, I!.g., NAACP \', A/abama, 357 U.S. 449 (1958); FEC v. 

101 
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Machinists Non-Partisan Political League, 655 F.2d 380 (D.C. Cir. 1981); International Action 

Center v. United States, 2002 WL 753908 (D.D.C. April IS, 2002). In NAACP v. Alabama, the 

Supreme Court, in refusing to permit the State of Alabama to compel the NAACP to provide 

infonnation concerning its associational activities, stated: 

Effective advocacy of both public and private points of view, particularly 
controversial ones, is undeniably enhanced by group association, as this Court has 
more than once recognized ... It is beyond debate that freedom to engage in 
association for the advancement of beliefs and ideas is an inseparable aspect of ... 
freedom of speech. ."'. 
This Court has recognized the vital relationship between freedom to associate and 
privacy in one's associations. 

357 U.S. at 460-62. These concerns have led courts to provide the strongest First Amendment 

protection to the right of groups with common interests to associate together for the purpose of 

petitioning all branches of the government. See, e.g., NAACP v. Claiborne Hardware Co., 458 

U.S. 886 (1982); Healy v. James, 408 U.S. 169 (1972); California Motor Transport v. Trucking 

Unlimited, 404 U.S. 508, 510-11 (1972); Gibson v. Florida Legislative Investigation Committee, 

372 U.S. 539 (1963); Sweezy v. State of New Hampshire, 354 U.S. 234 (1957); Boorda v. 

Subversive Activities Control Board, 421 F.2d 1142 (D.C. Cir. 1969). 

B. When Material Implicating Associational Rights Is Sought in Discovery, This 
Court AppUes a Strict First Amendmeat Balancing Test. 

As NAACP v. Alabama shows, the courts have long recognized that one way in which 

First Amendment freedoms may be burdened is through govemment-enforced disclosure of 

private associational and political activities. Civil discovery, like other fonns of forced 

disclosure, has the potential to chill First Amendment-protected activities by compelling 

burdensome and unwanted disclosures. Thus, when First Amendment concerns such as the ones 

here are at stake in a discovery dispute, a court must weigh the possibility of infringement 

-7-
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against the need for disclosure. See Black Panther Patty v. Smith. 661 F.2d 1243, 1264-70 (D.C. 

Cir. 1981).3 JnBiackPanlherParty, the D.C. Circuit stated: 

In our view, a balancing inquiry should be conducted to determine whether a 
claim of privilege should be upheld. Before granting a motion to compel 
discovery and forcing a plaintiff to choose between disclosure and sanctions, the 
plaintiffs First Amendment claim should be measured against the defendant's 
need for the information sought. If the former outweighs the latter, then the claim 
of privilege should be upheld. In this way the interests of both parties can be 
protected. 

661 F.2d at 1266. 

Because this balancing test deals with potential abridgement of an important 

constitutional right. the interests weighing in on the side of disclosure must be exceptionally 

strong. Indeed, the Supreme Court has stated that where the material sought in discovery would 

abridge a party's freedom of association, discovery would be appropriate only if the state could 

demonstrate a compelling interest in disclosure. NAACP v. Alabama, supra, 357 U.S. at 463. 

Likewise, in Buckley v. Va/eo. 424 U.S. 1,64 (1976), the Supreme Court stated: 

We have long recognized that significant encroachments on First Amendment 
rights of the sort that compelled disclosure imposes cannot be justified by a mere 
showing of some legitimate governmental interest. Since NAACP v. Alabama we 
have required that the subordinating interests of the State must survive exacting 
scrutiny. We have also insisted that there be a "relevant correlation" or 
"substantial relation" between the governmental interests and the infonnation 
required to be disclosed. 

The need for strict scrutiny to justify compelled disclosure of First Amendment-protected 

infonnation carries with it the requirement that the Court conduct its balancing with a thumb on 

3 Although as Wyoming points out in its Motion to Compel, the Black Panther Party 
decision was later vacated as moot, Smith v. Black Panther Party. 458 U.S. 1118 (1982), this 
Court reaftinned its precedential value in International Action Center v. United States, 2002 WL 
753908 (D.D.C. 2002), by stating that "there is no suggestion in later case law in this Circuit that 
its reasoning or analysis has been rejected or abandoned by our Court of Appeals" and noting 
that it has been cited repeatedly since. [d. at n.6 . 

.. 8 .. 



NOV-08-2005 17:47 PUBLIC CITIZEN 202 588 7795 P.12/59 

the scales against enforcement of discovery requests that impinge on First Amendment interests. 

As the D.C. Circuit put it in FEe v. Machinists, "before a [government] body can compel 

disclosure of information which would trespass upon first amendment freedoms, a 'subordinating 

interest of the State' must be proffered, and it must be 'compelling.'" 655 F.2d at 389 (citations 

omitted). See also Black Panther Party, 661 F.2d at 1267 (determining "whether discovery 

should be ordered requires a detailed and painstaking analysis"). 

A party seeking protection from disclosure need not show conclusively that its rights 

would be impaired before this balancing test is employed. It must simply allege. as U.S. PIRG 

does herein. that such a result is probable. Black Panther Party, 661 F.2d at 1267-68 ("the 

Jitigant seeking protection need not prove to a certainty that its First Amendment rights will be 

chilled by disclosure. It need only show that there is some probability that disclosure will lead to 

reprisal or harassment"). Accord Snedigar v. Hoddersen, 786 P.2d 781. 783 (Wash. 1990) 

(holding that simple allegations ofbann to First Amendment rights are enough to trigger a 

court's obligation to employ the balancing test). 

C. A Protective Order Should Issue Absent a CompeDing Showing or Need. 

In applying the balancing test, a court must carefully measure the need for the disclosure. 

"Mere specUlation that infonnation might be useful will not suffice; litigants seeking to compel 

discovery [that traverses First Amendment rights] must describe the'infonnation they hope to 

obtain and its importance to their case with a reasonable degree of specificity." Black Panther 

Party, 661 F.2d at 1268. Furthennore, Wyoming must show (1) that the infonnation sought is 

not just relevant to a claim but crucial to it, and (2) that the information is not available from any 

other source. Id. ("The interest in disclosure will be relatively weak unless the infonnation 'goes 

to the heart of the matter,' that is, unless it is crucial to the party's case ... [and] courts must 
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detennine whether the litigants seeking disclosure have pursued alternative sources."). See also Federal Election Comm 'n v. The Larouche Campaign. 817 F.2d 233. 234 (2d Cir. 1987) ("[W]here the disclosure sought will compromise the privacy of individual political associations, and hence risks a chilling of unencumbered associational choices, the [plaintiff] must make some showing of need for the material sought beyond its mere relevance .... ") (emphasis added). And Heven when the information sought is crucial to a litigant's case, disclosure should be compelled only after the litigant bas shown that he has exhausted every reasonable alternative source of information." Black Panther Party. 661 F.2d at 1268. As the Black Panther Party court pointed out. the importance of protecting First Amendment rights dictates that "compelled disclosure ... [is] normally the end, and not the beginning, of the inquiry." /d. (citation omitted). 
Only a few weeks ago this Court followed the Black Panther Party balancing test and issued a protective order barring discovery of First Amendment-protected infonnation in international Action Center v. United States, 2002 WL 753908 (On.c. April 1 5,2002) (Kessler. J.). International Action involved a group that acquired a permit to demonstrate against President Bush on Inauguration Day 2001, but after being blocked from doing so filed suit against the United States and the Inauguration Committee. The government sought broad discovery against the group, including infonnation about past political activities of the plaintiffs. See id. at *1-·2. This Court obselVed that it was "considering the essence of First Amendment freedoms - the .freedom to ... organize ... and associate with other like-minded persons." ld. at *2. Applying the Black Panther Party test, this Court entered a protective order barring discovery as to past political activities and other matters. Id. at ·3. The Court found that the parties seeking discovery had "failed to show that the infonnation they [sought went] to 'the heart of the matter' and that they ha[ d) pursued alternative sources:' Id. 
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D. Wyoming CaD Dot Show a Need for the Material Sougbt. 

Here, Wyoming cannot establish a compeJling need for the information it seeks because 

that infonnation, far from being "crucial" to its claim and unavailable from other sources, cannot 

meaningfully advance resolution of the FACA issue in the underlying case and would add 

nothing to the information that is necessarily available from the federal defendants. Indeed, 

information concerning U.S. PlRG's associational and political activities has virtually no bearing 

on the central FACA issue: whetherthefederal government created an advisory committee. 

As defined in F ACA, an "advisory committee" is a group that is "established or utilized 

by one or more agencies, in the interest of obtaining advice or recommendations for the President 

or one or more agencies or officers of the Federal Government." 5 U.S.C. App. 2, § 3(2)(B)-(C). 

Wyoming alleges that the federal defendants "established an 'advisory committee' representing 

... national envirorunental organizations" including U.S. PlRG. Complaint at SO. Whether such 

a committee was in fact established depends entirely on actions ofthe federal government. 

F ACA is not aimed at constraining the manner in which private citizens and organizations 

exercise their First Amendment rights to join together and advocate policies they favor. See 

Public Citizen v. Department of Justice, 491 U.S. at 453 ("It was unmistakably not Congress' 

intention to intrude on a political party's freedom to conduct its affairs as it chooses."). Rather, 

as its language indicates, it applies only to committees that are "established or utilized" by 

federal agencies or the President to obtain advice or recommendations. To avoid both separation 

of powers and First Amendment issues that might be posed by a broad construction ofFACA 

that would limit the manner in which outside groups could organize themselves and 

conllmmicate their views to executive branch decision-makers. the courts have imposed clear 

limits on its scope, emphasizing that F ACA was not "intended to cover every formal and 

11 
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infonnal consultation between the President or an Executive agency and a group rendering 

advice.)' [d. 

Rather, an entity is a FACA committee only ifit is actually established by the 

government-that is, ifit is formed by and/or an agency itself. see Byrd v. EPA, 174 F.3d at 

246-47; California ForestryAssn. v. U.S. Forest Service, 102 F.3d 609, 611 (D.C. Cir. 1996); 

Aluminum Company of America v. NMFS, 92 F.3d 902,905-06 (9th Cir. 1996)-or if a 

government agency "utilizes" the committee by exercising "strict managemenf' and "control" 

over its activities, see Washington Legal Foundation v. U.S. Semencing Commission, 17 F.3d 

1446, 1450-51 (D.C. Cir. 1994); Food Chemical News v. Young, 900 F.2d at 332-33. Absent 

actual establishment or management of a committee by the government, an agency's mere use of 

or reliance on the work of an outside group does not make the group an advisory committee. See 

Public Citizen, 491 U.S. at 452; Sofamor Danek Group, Inc. v. Gaus, 61 F.3d 929, 933 (D.C. Cir. 

1995). 

Accordingly, that U.S. PlRG and others may have come together to develop views on the 

Roadless Initiative and offer them to the federal government in the hope that they would be 

adopted as government policy does not in itself invoke FACA. Nothing that U.S. PIRG and 

other like-minded nonprofit organizations did among themselves could constitute them as an 

. advisory committee. Nor could the government's adoption of policies similar to those advocated 

by U.S. PIRG render U.S. PIRG part of an advisory committee. Only if the government itself 

acted to fonn a committee for the purpose of advising it, or ifit strictly managed the activities of 

a committee for that purpose, could a FACA committee have been created. Hence, if there were 

evidence that such a conunittee had been established. it would necessarily be in the hands of the 

federal defendants. 
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Therefore, as Wyoming freely admits in its Motion to Compel, information about U.S. 

PIRG's wholly internal activities is entirely irrelevant to its FACA claim. Mem. in Support of 

Motien to Compel at 14 (stating that "internal associational relationships '" are not implicated 

here') (emphasis in original). Similarly, the information sought about U.S. PIRG's interactions 

with other private non-govemmentaJ groups will not be probative of whether the federal 

defendants fozmed or managed an alleged committee and will thus be irrelevant to Wyoming's 

F ACA claim. The infonnation sought from U.S. PIRG about its interactions with the federal 

defendants is, at best. minimally relevant to the claim and is certainly not crucial to it. If such 

infonnation is relevant at all, Wyoming has made no showing that iUs not available from other 

sources. In fact, such infonnation is necessarily available from the federal defendants, also 

targets of Wyoming's discovery. Wyoming cannot, therefore, make the requisite showing of 

need for the infozmation to counterbalance the potential harm to U.S. PIRG's First Amendment 

rights from compliance with the subpoenas. 

In addition, because the subpoenas cast such a wide net, if U.S. PIRG were forced to 

comply it could potentially be compelled to answer questions having no relevance whatsoever to 

the very narrow question of whether the federal government formed a FACA committee. It 

could be forced to reveal private information about its internal operations, how it makes political 

decisions, how it deals with other organizations, how it formulates strategy and a host of other 

confidential matters. Questions about irrelevant matters such as these also implicate First 

Amendment concerns. See Ealy v. Littlejohn, 569 F.2d 219, 228 (SthCir. 1978) (questions that 

broadly probe whom a group associates with, its meetings and matters discussed at such 

meetings, etc., abridge associational and free speech rights if irrelevant to the action); Britt v. 
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Superior Court, 574 P.2d 766, 774 (Cal. 1978) (overturning an order compelling discovery about 

an organizations' meetings). 

As noted by the Britt court, "in some respects. the threat to First Amendment rights may 

be more severe in a discovery context. since the party directing the inquiry is a litigation 

adversary who may well attempt to harass his opponent and gain strategic advantage by probing 

deeply into areas which an individual may prefer to keep confidential." 574 P.2d at 774. The 

First Amendment concerns in this case are particularly sensitive as Wyoming is not only in a 

contentious posture as a litigant but is a government, precisely the type of entity against which 

the First Amendment was drafted to protect 

E. Wyoming's Claim that tbe Discovery It Seeks Does Not ImpUcate tbe First 
Amendment Is Unfounded. 

Wyoming contends that First Amendment protection against discovery extends only to 

"membership lists" and does not encompass the substance of a group's exercise of its 

associational :freedoms and right to petition the government. While it is true that many of the 

cases raising First Amendment concerns have involved membership lists, it is by no means true 

that the protection ends there. Indeed, such a limitation would defy logic, for First Amendment 

protection attaches not only to who may associate together) but also to the substance of what 

persons and groups may advocate once they come together for that purpose. See, e.g., Sweezy v. 

New Hampshire. 354 U.S. at 250 (f'Merely to summon a witness and compel him. against his 

will, to disclose the nature of his past expressions and associations is a measure of govenunental 

interference in these matters.") (emphasis added). 

This Court's decisions therefore recognize a much'broader scope of First Amendment 

protection than Wyoming is willing to acknowledge. In the very recent International Action 

Center case, for example, this Court extended protection not only against discovery aimed at 

- 14-
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names of members of groups, but also against discovery of the details of the political activities of 

the plaintifis. Similarly. in ETSI Pipeline Project v. Arkansas Power & Light Co., 674 F. Supp. 

1489 (D.D.C. 1987) (Richey, J.), the court granted a motion to quash and for a protective order 

againsL subpoenas that sought to compel production of documents and a deposition concerning 

the target nonprofit organizatiou's contacts willi uther groups regarding pOlicies on coal slurry 

pipelines and its involvement inlegislativc,juiliciaI, or administrative proceedings concerning 

those issues. The court granted the order even though it acknuwl~ged that the infonnation 

gought might be "eruciar' to the claims in the underlying lawsuit, because the party seeking 

discovery had not shown that alternative sources of relevant infonna.tion were unavailable. And 

in Australia/F:aflt~rn U.S.A. Shipping Conf. v. United Statu, 537 F. Supp. 807 (D.D.C. 1982) 

(Joyce Hens Green, 1.), the court qua"hed a subpoena seeking information about the target 

organization's efforts to influence legislation and administrative agencies on the ground that 

enforcement would have a chilling effect on First Amendment activities. Clearly, then, this 

Court has not subscribed to Wyoming's nanow view of First Amendment protection. 

Citing a Sierra Club press release stating that the activities of an advisory committee must 

be subject to public scrutiny and that the members of an advisory conunittee have no reasonable 

expectation that their committee activities will be private. Wyoming further argues that U.S. 

PIRO had no reasonable expectation of privacy in its associational and political activities. U.S. 

PIRO fully agrees that the activities of a F ACA committee must be, as the law requireS. open to 

thc public. Dut Wyonling's al'gwn~nl asswnes what has not been established-that there was a 

FACA committee hero in the first place. If there Wl)~ it cummittee, Wyoming should be able to 

prove it using information obtainable from its party opponent, th~ fvUt:rcU guvernment. But if 

Wyomine ~~nnot do that. it has no basis for asserting that it ig free to rumma.ge through U.S. 
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PIRG's files simply because, as an alleged member of the supposed committee, U.S. PIRG Jacks 

privacy expectations in its First Amendment activities. Accepting Wyoming's argwnent would 

produce the anomalous result that merely by alleging the existence of a FACA committee, a 

party could obtain the fun access to records that the Jaw would require only if the committee 

actually existed. 

II. 
THE SUBPOENAS BURDEN NON-PARTY U.S. PIRG WITH REQUESTS FOR INFORMATION THAT IS IRRELEVANT, CUMULATIVE, DUPLICATIVE AND 

OBTAINABLE FROM THE FEDERAL DEFENDANTS. 

Even aside from First Amendment considerations, Wyoming's broad discovery requests 

of a non·party fail to satisfY the requirements for discovery under the federal rules. Federal Rule 

of Civil Procedure 26(b)(2) provides that discovery should be limited by a court ifit detennines 

that 

(i) the discovery sought is unreasonably cumulative or duplicative, or is 
obtainable from some other source that is more convenientt Jess burdensome, or 
less expensive; (li) the party seeking discovery has had ample opportunity by discovery in the action to obtain the infonnation sought; or (iii) the burden or 
expense of the proposed discovery outweighs its likely benefit, taking into 
account ... the importance of the proposed discovery in resolving the issues. 

In making this determination t a court should take into consideration the non-party status of the 

person or entity from whom discovery is sought. E.g., Katz v. Batavia Marine & Sporting 

Supplies. Inc., 984 F.2d 422 t 424 (Fed. eir. 1993) ("Although Rule 26(b) applies equally to 

discovery of non parties, the fact of nonparty status may be considered by the court in weighing 

the burdens imposed in the circumstances.',) (citing American Standard Inc. v. Pfzzer Inc., 828 

F.2d 734, 738 (Fed. Cir. 1987) (affinning district court's restriction of discovery where non· 

party status "weigh[ed1 against disclosure"»; Solarex Corp. v. Arco Solar. Inc., 121 F.RD. 163, 

179 (E.D.N.Y. 1988), ajf'd. 870 F.2d 642 (Fed. Cir. 1989) (non-party status is a significant factor 
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in determining whether discovery is unduly burdensome); Echostar Communications Corp. v. 

News Corp., 180 FR.D. 391, 394 (D. Colo. 1998) ("'the status ofa person or entity as a non-party 

is a factor which weighs against disclosure'1; Richards of Rockford. Inc. v. Pacific Gas & 

Electric Co., 71 F.R.D. 388,390 (N.D. Cal. 1976) (deponent's non-party status considered in 

denying motion to compel testimony). 

In particular, a court should not allow discovery from a non-party where the same 

information is sought and available from parties to the action, and, if produced by the parties, 

would make the non-party's contribution unnecessary. Harris v. Wells, 1990 WL 150445, *4-*5 

(D. Conn. 1990) (granting protective orders where requests served on non-parties sought the 

same infonnation as requests served on parties). 

Here, the only potentially relevant infonnation sought from U.S. PIRG is also being 

sought and is available from the federal defendants. U.S. PIRG should not have to bear the 

burden and expense of discovery, therefore, unless it is detennined that the infonnation sought 

cannot be produced by the federal defendants. Because the federal defendants can produce the 

information sought, U.S. PIRG's testimony would be cumulative, duplicative and entirely 

unnecessary. 

As explained above, Wyoming's FACA claim depends entirely on federal government 

action establishing a committee or subjecting it to strict management and control. The veracity 

of this claim can and should be substantiated by infonnation in the possession of the federal 

defendants. As support for its allegation that a FACA committee was established, Wyoming 

alleges only that: the federal defendants held meetings with the groups Wyoming claims 

comprised the connnittee; the federal defendants received memoranda and research data 

prepared by these groups; the federal defendants were provided with advice and 

11 
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recommendations by these groups; and the federal defendants' reliance on these groups "for the 

purpose of obtaining advice or recommendations is a de facto advisory committee." Complaint 

at 50-51. Even if these allegations were sufficient to establish the existence ofa FACA 

committee, each of them could be proved or disproved solely by reference to information in the 

custody of the federal defendants. 

lithe federal government's information fails to support the existence of an advisory 

conunittee, Wyoming will be unable to maintain its FACA claim, and no fishing expedition in 

the files and testimony of other groups will remedy the deficiency.4 If, on the other hand, 

discovery from the federal government does yield enough information to make the requisite 

showing, any evidence produced by the intervenors or non-parties will be superfluous in that it 

will only be additional proofofmattM1 already settled. In either case, discovery from U.S. PIRG 

would be unnecessary and a waste of time. 

There is, moreover, no reason to beHeve that Wyoming W\11 not be afforded the full scope 

of discovery from the federal government that is necessary to detennine whether its claim is 

sustainable. Wyoming is seeking deposition testimony and documentation from the Department 

of Agriculture, the United States Forest Service, and the President's Council on Environmental 

Quality. Its task is somewhat simplified in that nearly all of the infonnation sought will be in the 

public record. Indeed, Wyoming's claim will undoubtedly rise or fall based on the docwnentary 

record produced by the federal defendants. Nonetheless, Wyoming has also noticed 

approximately 17 depositions to address the FACA issue. The testimony and materials collected 

at each of these depositions will undoubtedly be cumulative and duplicative of that produced at 

4 Wyoming would need to resort to other groups only in the event the federal agencies 
had been engaged in document destruction; there is no allegation that such occurred here. 

_ tiL 
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the others. With so many discovery requests issued on the same point, it is extremely unlikely 

that Wyoming would discover something new, relevant or useful from U.S. PIRG. Moreover, 

even if Wyoming could somehow prove actions on the part of the federal government by looking 

at infonnation held by non-governmental groups, there is no imaginable reason for it to seek 

infonnation about U.S. PIRG's internal activities or its meetings and exchanges with other non

govenunental groups.s Such infonnation is not even arguably relevant. As a non-party to the 

proceeding, U.S. PIRG should not be subjected to the burdens and impositions involved with 

production of cumulative evidence certain to be of marginal relevance and limited utility at best. 

CONCLUSION 

The burden on U.S. PIRG in complying with the subpoenas, including time, expense and 

a chilling of its First Amendment rights, outweighs Wyoming's dubious need for evidence. 

Because U.S. PIRG is entitled to enhanced protection from discovery both as a non-party to this 

proceeding and as an advocacy group whose First Amendment rights would be infringed, 

Wyoming would have to present an exceptionally strong need for its testimony to justify 

compelling discovery. No such need exists here. The evidence sought is neither relevant nor 

unique. It is likely to be immaterial, duplicative and cumulative. The legal point Wyoming 

seeks to support will be addressed efficiently and thoroughly by discovery from the federal 

defendants. On the other side of the scale, compliance with the subpoenas would impair U.S. 

PIRG's constitutional rights to associate with other po Uti cal groups and to petition the 

government. U.S. PlRO would also face the possibility of having to reveal private and 

5 If this Court declines to quash the subpoenas altogether, U.S. PlRG respectfully 
requests that it issue a protective order strictly limiting the subject matter of the subpoenas and 
the 30(b)(6) deposition to foreclose any inquiries about U.S. PIRO's internal meetings, strategies 
or procedures or its meetings and interactions with other political groups. 

11\ 
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confidential information about its internal workings, to say nothing of the time and expense of 

participating in a deposition. For all of the foregoing reasons, both the First Amendment 

balancing test and Rule 26(b)(2) favor limiting discovery, and the Court should deny Wyoming's 

Motion to Compel and grant U.S. PIRG's Cross-Motion for a Protective Order and to Quash the 

Subpoenas. 
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UNITED STATES DEPARTMENT OF 
AGRICULTURE, et al., 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 1 :02MSOO252 (RMU) 

Defendants, 

and WYOMING OUTDOOR COUNCIL, 
et al., 

Intervenors. 
------------------------------) 

ORDER 

Upon consideration of the Cross-Motion of United States Public Interest Research Group, 

Inc., for a Protective Order and to Quash Subpoenas, the opposition thereto, and the entire record 

herein, it is hereby ORDERED, that the motion is GRANTED; and it is further 

ORDERED, that the subpoenas served on U.S. PIRG by the State of Wyoming in 

connection whh State of Wyoming v. Department of Agriculture, et al., No. OICV-086B (0. 

Wyo.) are quashed; and it is further 

ORDERED, that U.S. PlRO shall not be required to produce the documents requested in 

the attachments to the subpoenas nor to appear for the Rule 30(b)(6) deposition noticed by the 

State of Wyoming. 

UNITED STATES DISTRICT JUDGE 
Dated: __________ _ 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

STATE OF WYOMING, 

Plaintif[. 

v. 

~TEDSTATESDEPARTMENTOF 
AGRICULTURE, et al., 

Defendants. 

and WYOMlNG OUTDOOR COUNCIL, 
etal., 

Intervenors. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
} 
) 
) 

No. I :02MS00252 (RMU) 

REPLY MEMORANDUM IN SUPPORT OF U.S. PIRG'S CROSS-MOTION FOR A 
PROTECTIVE ORDER AND TO QUASH SUBPOENAS 

In its opposition to U.S. PIRG's cross-motion for a protective order and to quash 

Wyoming's subpoenas, Wyoming does not deny that the subpoenas broadly seek intrusive 

information concerning the details of U.S. PIRG's exercise of First Amendment-protected rights 

to associate with others and to petition the government. Nor does Wyoming take. issue with our 

showing that the FACA claim it uses to justify its discovery requests is supportable only if 

Wyoming can show that the federal government either itself formed an advisory committee or 

exercised strict management and control over its activities. Wyoming also does not bother 

attempting to refute our argument that all the evidence it would need to sustain such a claim -

assuming that it could be sustained - would necessarily be obtainable from the federal 

government. And Wyoming simply ignores the case law cited in our opening memorandum 

establishing that even leaving First Amendment concerns to one side, non-parties should not be 
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troubled with burdensome requests for infonnation that, even if relevant. can be obtained 

elsewhere. 

Instead of taking issue with these critical points, Wyoming offers three principal reasons 

why, in its view, U.S. PIRG's objections to its subpoenas are unfounded. First, citing a single 

district court case from the Central District of California (and ignoring applicable decisions of 

this Court), Wyoming claims that the protection of the First Amendment is strictly limited to 

membership infonnation. Second, using an inapposite analogy to the attorney-client privilege, 

Wyoming asserts that any protection against discovery of U.S. PIRG's associationa! and 

petitioning activities was '~aived" when U.S. PIRG communicated about those activities with 

"third parties" (i.e., the other groups with whom U.S. PIRG associated). And third, Wyoming 

contends that U.S. PIRG's argument that the infonnation Wyoming seeks is irrelevant andlor 

obtainable elsewhere is merely an attack on the Wyoming district court's decision that Wyoming 

has stated a FACA claim - even though our argument is in fact expressly premised on the 

Wyoming court's own description of what Wyoming would have to prove to sustain such a 

claim. None of Wyoming's arguments can withstand scrutiny. 

ARGUMENT 

L 
THE FIRST AMENDMENT PROTECfS MORE THAN MEMBERSHIP LISTS. 

Wyoming's principal argument is that the First Amendment protection against discovery 

that burdens the rigbts to associate and petition the government is strictly limited to membership 

lists. Wyoming points out that some of the cases on which U.S. PIRG relied in its opening 

papers, such as NAACP v. Alabama, 357 U.S. 449 (1958), and Black Panther Party v. Smith, 661 

F.2d 1243 (D.C. Cir. 1981), vacated as moot, 458 U.S. 1118 (1982), concerned membership 
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information, which is certainly true as far as it goes. But nothing in those decisions limits First 

Amendment protection to such infonnation. 

For that leap, Wyoming relies solely on a decision of the U.S. District Court for the 

Central District ofCalifomia, Wilkinson v. FBI, 111 F.R.D. 432 (c.n. Cal. 1986). hI its 

abbreviated discussion of the First Amendment, I the court in Wilkinson did say that the First 

Amendment's protection extended only to membership and contributor lists. Id. at 437. The 

court's analysis on this point, however, was limited to the observation that in "no case cited" to 

the court had First Amendment protection been extended beyond such lists. [d. 

Here, by contrast, U.S. PIRG has cited precedents, including three decisions of this 

Court, that grant First Amendment protection to the types of associational and petitioning 

activities at issue here. Most recently, in International Action Center v. United States, 207 

F.R.D. 1, 3 (D.D.C. 2002), Judge Kessler held that First Amendment protection extended not 

only to membership infonnation, but also to infonnation about ''political activities of plaintiffs 

and of those persons with whom they have been affiliated." Ironically, although Wyoming 

quotes this exact language, it fails to recognize that it is completely at odds with the Wilkinson 

holding on which Wyoming relies and that information about ·'political activities" is precisely 

what Wyoming seeks. Similarly, in both ETSI Pipeline Project v. Arkansas Power & Light Co., 

674 F. Supp. 1489 (D.D.C. 1987), and AustraliaiEastenz U.S,A. Shipping Con[. v. United States, 

537 F. Supp. 807 (D.D.C. 1982), this Court gave First Amendment protection not just to 

membership lists, but also to associational and petitioning activities similar to those at issue here. 

Wyoming cannot distinguish these decisions, so it simply declines to address them. Nor does 

I Most of the opinion concerned claims of an "archival privilege" and a "researcher's privilege," neither of which is at issue here. See id. at 437-44. 
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Wyoming mention Ea/y v. Littlejohn, 569 F.2d 219,228 (5th Cir. 1978), or Britt v. Superior 

Court, 574 P.2d 766. 774 (Cal. 1978), which held that First Amendment protection applied to 

information about the substance of an organization's political meetings. Wyoming's solitary 

reliance on Wilkinson places it out of step with decisions of this Court and others that have 

recognized that the First Amendment is about more than just membership lists. 

Also missing from Wyoming's papers (and from the Wilkinson opinion on which they so 

heavily rely). is any explanation of why the First Amendment's protection should be restricted to 

membership lists and not to other sensitive information whose revelation (especially to powerful 

political adversaries and government bodies such as the State of Wyoming) could chill protected 

activities. As the Supreme Court stated in Sweezy v. State of New Hampshire. 354 U.S. 234 

(1957) - another case not mentioned by Wyoming - requests that would require revelation of 

the substance of a person's political and associational activities raise the same First Amendment 

concerns as requests for membership lists: "Merely to summon a wjtness and compel him, 

against his will, to disclose the nature of his past expressions and associations is a measure of 

governmental interference in these matters," Id. at 250 (emphasis added). The Supreme Court 

only this week again emphasized that the First Amendment rights at issue here are ''the most 

precious of the liberties safeguarded by the Bill of Rights." BE&K Constr. Co. v. NLRB, No. 01-

518. slip op. at 6 (U.S. June 24,2002) (citation omitted). Wyoming nowhere explains why such 

precious liberties should receive only the minimal protection it advocates. 

ll. 
WYOMING'S WAIVER ARGUMENT IS FUNDAMENTALLY FLAWED. 

Wyoming further argues that. because the attomey-client privilege is waived when 

confidential attorney-client communications are disclosed to third parties, the First Amendment 

protection U.S. PIRG claims is similarly "waived" to the extent that U.S. PIRG seeks it for 

-,,-
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communications and activities engaged in with other organizations. Wyoming cites no 

authorities applying this principle to a First Amendment claim, and the analogy it draws to the 

attorney-client privilege is completely illogical. 

Because the attorney-client privilege is designed to protect confidential communications 

between attorney and client, it makes perfect sense to hold that the protection is waived when the 

client's own actions have breached that confidentiality and exposed the communications to 

others. The First Amendment protection sought here, howevert is intended to shield the rights of 

individuals and organizations to associate (and necessarily to communicate) with others to 

advance their political goals. Holding that that protection is waived when U.S. PIRG in fact does 

associate with other groups would be the height of illogic: it would mean that U.S. PlRG had 

waived the First Amendment's protections by engaging in the very activities the First 

Amendment is intended to protect. Wyoming supplies neither reason nor authority for the 

creation of such a self-defeating doctrine of waiver. 

III. 
THE WYOMING COURT'S DECISION THAT THE COMPLAINT STATED A FACA CLAIM DOES NOT JUSTIFY THE DISCOVERY SOUGHT HERE. 

Although Wyoming incorrectly contends that First Amendment interests are not 

implicated here, it does not contest that if it is wrong in this regard it should be allowed the 

discovery it seeks only if the information sought is both "crucial" to its claim and not likely to be 

obtainable elsewhere. international Action Center, 207 F.R.D. at 4. Nor does Wyoming contest 

that even where First Amendment concerns are absent, a non-party should not be burdened with 

discovery where the information sought can be obtained from a party or where its relevance is 

marginal. Fed. R. Civ. P. 26(b)(2) & 45(0)(1); see a/so cases cited at pp. 16-17 of U.S. PlRG's 

opening memorandwn. Wyoming's fundamental problem is that it cannot meet either standard 



NDV-08-2005 18:02 PUBLI C C IT I ZEN 202 588 7795 P.31/59 

because its FACA claim is entirely dependent on evidence showing that the federal government 

itself either created or exercised control over the activities of an advisory committee -

infonnation necessarily obtainable (ifit existed) from the federal defendants. 

Wyoming seeks to brush this point aside by contending that U.S. PIRG's arguments are 

nothing more than collateral attacks on the Wyoming district court's ruling that Wyoming has 

stated a F ACA claim and may engage in discovery in an effort to support it. But even accepting 

the Wyoming cotUt's decision as a given, the discovery Wyoming seeks cannot be justified. In 

holding that Wyoming bad stated a claim, the Wyoming district court acknowledged that under 

the body of case law interpreting FACA, including both the Supreme Court's opinion in Public 

Citizen v. United States Department of Justice, 491 U.S. 440 (1989), and a long line of decisions 

of the D.C. Circuit. Wyoming's claim would require it to prove either that an advisory committee 

had been "fonned or created by the Government," or that it was "so closely tied to an agency as 

to be amenable to strict management by government officials." Wyoming v. Department of 

Agriculture, 2002 WL 959405, at *6 (O. Wyo. May 9, 2002). The court indicated that it would 

allow discovery as to whether such a committee had been Ucreated," id. at *7. but it was not 

calJed upon to, and did not, suggest that such discovery would include non-party discovery at aU, 

Jet alone discovery of the scope sought by Wyoming here. 

It is Wyoming, not U.S. PIRG, that ignores the substance of the Wyoming court'S lUling. 

Nowhere does Wyoming even acknowledge that the issue it must prove is whether the federal 

government itself fonned or controlled the activities of an advisory committee. Nor does it 

explain why the discovery it seeks from the federal government is not adequate to detennine that 

issue or how the discovery it seeks from non-parties will advance the baIl. 

( 
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Instead, Wyoming asserts that enviromnental groups Jaunched a public relations 

campaign to support the Forest Service's roadless regulations, that they discussed their efforts 

with federal employees. and that they ·\vere actively involved with the federal defendants for the 

specific purpose of fonnuJating a national policy that had far-re~hing implications" (Wyoming 

Opp. at 16). Maybe so. But what does any of this have to do with FACA? Environmental 

groups have an absolute right to stage public relations campaigns in support of policies they 

favor, to discuss their efforts with federal employees. and to be "actively involved" in advocating 

their views on "fonnulating a national policy," no matter how ufar-reaching" its uimplications.'tl 

Such activities do not implicate F ACA absent action by the federal government to create 

or control an advisory connnittee. They do not support the contention that the federal 

government took such action, nor do they, as Wyoming claims, "contradict" U.S. PIRG's 

arguments that the discovery Wyoming seeks from it is superfluous. See Wyoming Opp. at 15-

16. Whether U.S. PIRG and others engaged in advocacy efforts is simply beside the point. The 

dispositive issue under FACA is what the federal government did, and Wyoming never explains 

why that cannot be determined through discovery from the federal defendants. 

Wyoming's explanation of why it needs discovery from U.S. PIRG is not only 

unconvincing, but fundamentally disturbing in its implications. Referring to the advocacy efforts 

of U.S. PIRG and other environmental groups, Wyoming says it needs to find out ''why such 

activities took place." Wyoming Opp. at 16. But the motivations of environmental groups are 

2 And, contrary to Wyoming's suggestion (Wyoming Opp. at 15), they even have a right to invoke Smokey the Bear to support their efforts. See Lighthawk v. Robertson, 812 F. Supp. 1095 (W.D. Wash. 1993). Lighthawk held that 16 U.S.C. § 580p-4 and 36 C.F.R. § 271, which PUlport to limit use of Smokey the Bear to the Forest Service, could not constitutionally bar an environmental group from using Smokey the Bear in advertisements criticizing the Forest SeIVice. 

-7-



not relevant to a FACA claim, and Wyoming is not otherwise entitled to exact information from 

organizations about why they engaged in political efforts or advocated particular policies. 

Wyoming also contends that it is entitled to question groups and individuals "to find out whether 

they participated in, supported, or furthered any efforts to avoid FACA." Id. To the extent a 

group "avoid[ ed] FACA" by not being a part of an advisory committee at aU, whether or why it 

did so is irrelevant. On the other hand, jf the federal defendants did create a F ACA committee 

but sidestepped FACA's requirements, that could be proved with information from the federal 

government, and whether any outside individual "supported" those efforts w.ould still be 

irrelevant. Wyoming's statements make clear that what it really wants is to subject the motives 

and activities of private groups to an inquisition in no way justified by the holding of the 

Wyoming court that Wyoming's complaint states a FACA claim. 

IV. 
WYOMING'S REQUEST FOR SANCTIONS IS UNFOUNDED. 

Wyoming concludes its opposition with a request for sanctions. Even assuming such a 

request were properly included in a memorandum rather than a motion, Wyoming's request is 

not supported by citation of any rule under which it seeks sanctions or any authority supporting 

the appropriateness of the sanctions it seeks. In particular, Wyoming does not address the 

standards governing the imposition of sanctions under Rule 37(a)(4), which among other things 

forecloses sanctions when the position of the party resisting discovery was SUbstantially justified. 

To the extent Wyoming's contentions relate to U.S. PIRG, they boil down to no more 

than a complaint that U.S. PIRG served objections to Wyoming's document subpoenas within 14 

days but did not at that time object to the deposition notice and subpoena. However, Rule 

45(c)(2)(B), which sets forth the written objection procedure, appJies only to document 

subpoenas. Motions to quash deposition subpoenas andlor motions for protective order are not 

n 
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subject to this procedure or its 14-day deadline. In any event, it is hard to see how Wyoming 

would have been better offhad it received objections to the deposition notice and subpoena at the 

same time as the objections to the document subpoenas. Its motion to compel, and U.S. PIRG's 

combined opposition and cross-motion, would have looked the same, and the timing would have 

been unaffected. Moreover, Wyoming's assertion that it had no reason to believe that U.S. 

PIRG, having objected to the production of documents, would also oppose a deposition, is, at 

best, unconvincing. And, regardless of whether Wyoming was surprised to face a contest over 

the deposition as well as the document request, inconvenience to a party when its overly 

ambitious discovery schedule must be modified to allow for the resolution of good-faith disputes 

about the discovery sought is not a ground for sanctions. See Fed. R. Civ. P. 37(a)(4), Advisory 

Committee Notes, 1970 Amendment. 

CONCLUSION 

For the foregoing reasons, as well as those set forth in our opening memorandum, U.S. 

PIRG's cross-motion for a protective order and to quash the subpoenas seIVed by the State of 

Wyoming should be granted. 
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United States District Court. 
District of Columbia. 

State of wYOMING, Plaintiff, 
v. 

UNITED STATES DEPARTMENT OF 
AGRICULTURE (It al .• Defendants, 

and 
Wyoming Outdoor Council et al., Intervenors. 

Mise. No. 02-0252 (RMU). 

July 9, 2002. 

State brought action against Department of 
Agriculmre (USDA) and Forest Service • 

. challenging forest management actions known as 
"roadless regulations." and asserting violation of the 
Federal Advisory Conunittee Act (FACA). State 
moved to compeJ production of documents against 
non.parly witnesses. The District Court, Urbina, J., 
held that: (l) infonnation sought by state was not 
relevant to state's claim against government; (2) 
discovery sougbt was unduly bunlensome; and (3) 
documents were protected from discovery by First 
Amendment. 

Motions denied in pan and granted in part. 

West Headnotes 

(1) Federal Civil Procedbre €;:;;11272.1 
170Ak1272.1 Most Cited Cases 
Generally. courts cons1lue the scope of discovery 
liberally in order to ensure that litigation proceeds 
with the fullest possible knowledge of the issues 
and facts before trial. Fed.Rules Civ.Proc.Rule 
26(b)(1), 28 U.S.C.A. 

202 588 7795 P. TI /59 

(1} Federal Civil Procedure ~1272.1 
170Ak1272.l Most Cited Cases 

(2) Federal ClvU Proeedure €;;;:J1558.1 
170Ak1558.1 Most Cited Cases 

Page ] 

Courts can limit discovery to that which is proper 
and warranted in the circumstances of the case; 
courts should balance the need for mscove!y against 
the burden imposed on the person ordered to 
produce . docUments. Fed.Rules Civ.Proc.RuJe 
26(b)(2), 28 U.S.C.A. 

[31 Federal Clvtl Procedure €::=>1269.1 
170Alc1269.1 Most Cited Cases 
Non-party status is one of the factors the court uses 
in weighing the burden of imposing discovery. 
Fed.Rules Civ.Proc.Rule 26(b){2), 28 U.S.CA. 

(4J FederaJ Civil Procedure E:=>1559 
}70AklSS9 Most Cited Cases 
In context of motion to compel production of 
documents, an Wldue burden is identified by 
looking at factors such as relevance. the need for 
the documents, the breadth of the document request, 
the time period covered by such request, the 
particularity with wmch tbe documents arc 
described, and the 
burden imposed. Fed.Rules Civ.Proc.Rule 
26(b)(2). 28 U.S.CA. 

(5) Federal ClvU Procedure E:=1272.1 
170Ak1272.1 Most Cited Cases 
Information sought by state, in motion to compel 
discovery against non·party witnesses in action 
against Department of Agriculture (USDA) and 
Forest Service challenging "roadless regulations," 
was not relevant to state's claim that government 
violated FACA in proccss of promulgating 
regulations; government alone could establish an 
advisory committee governed by FACA. IlDd 
Don·party witnesses were nor groups 1D1der strict 
management or control of govemmcnt agency. 
Federal Advisory Committee Act, § 1 et seq., 5 

C 2005 ThomsonlWest. No Claim to Orig. U.S. Govt. Works. 
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U.S.C.A.App. 2; Fed.RuIes Civ.Proc.Rule 26(b)(1). 
2SU.S.C.A. 

(6) United States €:=>29 
393k29 Most Cited Cases 
Congress intended the F ACA to cover situations in 
which the federal government itself establishes an 
advisory committee. Federal Advisory Committee 
Act, § 1 et seq., 5 U.S.C.A.App. 2. 

17) United States €:=29 
393k29 Most Cited Cases 
To detennine if a committee not established by a 
government agcucy is "utilized, " in context of 
detcmrining applicability of FACA. the district 
court examines whether the federal agency has 
acrual management or control of the advisory 
committee. Federal Advisory Comminee Act, § 1 
et seq., 5 U.S.CA. App.2. 

[SI Federal Civil Procedure €::::>1272.1 
170Ak1272.l Most Cited Cases 
Discovery sought by state of non-party witnesses in 
state's action against government, claiming 
Depa.rtment of Agriculture (USDA) and Forest 
Service violated F ACA in promulgating "roadiess 
regulations," was unduly burdensome; discovery 
was available from another source, the government. 
that was more convenient, less burdensome, and 
less expensive. Federal Advisory Committee Act, § 
1 et seq., 5 U.S.C.A.App. 2; Fed.Rules 
Civ.Proc.RuJe 26(b)(2), 2& U.S.C.A. 

"(9) Constitutional Law ~l 
92k91 Most Cited Cases 
First Amendment's protection of an organization 
from compelled discovexy extends not only to the 
organization itself, but also to its sta.tI: members, 
contributors, and others who affiliate with it. 
U.S.C.A. Const.Amend.l; 
Fed.Rules Civ.Proc.Rule 26(b), 28 U.S.C.A. 

rlOI CODstitutional Law ~l 
92k91 Most Cited Cases 
Before compel1ing discovery in cases involving 
implication of First Amendment rights to free 
association and to petition in discoveIy context, the 
district comt must assess (1) whether the 

Page 2 

information goes to the heart of the lawsuit, (2) 
whether the party seeking the discovery sought the 
information through alternative sources, and (3) 
whether the party secldng disclosure made 
reasonable attempts to obtain the information 
elsewhere. U.S.C.A. Const.Amend. 1; FedRuJes 
Civ.Proc.Rule 26(b), 28 U.S.C.A. 

1111 Constitutional Law C;::::J91 
92k91 Most Cited Cases 

rIll Federal Civil Procedure e=.1600(1) 
170Ak1600(l) Most Cited Cases 
Documents possessed by environmental advocacy 
groups, which were non-party witnesses in state's 
action against government aUeging violation of 
FACA in promulgation of "roadless regulations," 
were protected from discovery by First Amendment 
rights to free association and to petition; state 
sought documents involving regulations, calendars, 
and meeting reports related to other nonpan}' 
witnesses, the infonnation did not go to heart of suit 
and was availabJe through alternative sources, and 
state had failed to attempt to obtain infonnation 
elsewhere. Federal Advisory Committee Act. § 1 et 
seq., 5 U.S.C.A.App. 2; Fed.Rules Civ.Proc.Rule 
26(b), 28 U.S.C.A. 
*450 Michael Lee Martinez, Crowell & Moring, 
t.L.P., Washington, DC, Thomas J. Davidson, 
Wyoming Attorney General's Office, Harriet M. 
Haseman, Hageman & Brighton, Special Assistant 
Attorneys General, Cheyenne. WY, for plaintiff. 

Scott L. Nelson, Public Citizen Litigation Group. 
Elizabeth T. Sheldon, Baath Robinson & Lewis, 
Washington. D.C., James S. Angell. Eartbjustice 
Legal Defense Fund, Denver, CO, for non-pany 
witnesses. 

Andrea L. Berlowc, United States Depanment of 
Justice, Environmental & Natural *451 Resources 
Division. General Litigation Section, Washington, 
D.C., for defendant 

MEMORANDUM OPINION 

URBINA, District Judge. 
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DENYING THE PLA.JNTIFF'S MOTION TO 
COMPEL PRODUCTION OF DOCUMENTS; 

GRANTING THE 
NON-PARTY WITNESSES' MOTIONS TO 
QUASH TIm PLAINTIFF'S SUBPOENAS 

I. INTRODUCTION 
This motion arises from pending litigation in the 
United States District Court for the District of 
Wyoming ("the Wyoming proceeding"). In rbat 
case, the State of Wyoming ("the plaintiff" or 
"Wyoming") filed suit against the United States 
.'Department of Agriculture ("USDA") and its 
subdivision, the United States Forest Service 
("Forest Servic¢") (collectively, "the defendants"), 
challenging the forest-management actions knoWD 
collectively as the "Roadless Regulations." In the 
underlying suit, Wyoming claims that the USDA 
violated the Federal Advisory Committee Act 
("FACA"), 5 U.S.C.App. 2 § 1 et seq., in issuing 
the Roadless Regulations and seeks to block their 
implementation. 

The matter comes before this coun on Wyoming's 
motion to compel production of documents 
pursuant to Federal Rule of Civil Procedure 4S 
against non-party witnesses United States Public 
Interest Research Group (,'USPIRG"). Heritage 
Forest Campaign ("HFC"), and Eanbjustice Legal 
Defense Fund rEanhjustice") (collectively, 
"non-party witnesses"). Wyoming seeks these 
documents because it believes the documents will 
help it prove that the USDA violated the FACA. 
The non-party witnesses object to the subpoenas, 
contending that: (1) the discovc:ry requests are 
overbroad, unduly burdensome, and unduly 
invasive of their privacy rights; (2) the information 
sought is neither relevant noT likely to lead to 
evidence relevant to the W:yoming proceeding; (3) 
the documents are cumulative and duplicative of 
those available from the parties in the Wyoming 
proceeding; and (4) compliance would result in 
infiingement of the non-party witnesses' First 
Amendment rights to free association and to 
petition the government. 

The court agrees with the non-party witnesses' 
arguments. Accordingly, the court denies the 
plaintiff's motion to compel the production of 

202 588 7795 P.39/59 
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documents and grants the non-party witnesses' 
motions to quash the subpoenas. 

n. BACKGROUND 
In May 2001, Wyoming filed suit in the United 
States District Court for the District of Wyoming 
(Diet. No. OlcvOO86-B) challenging the Roadless 
Regulations, a group of interreJated roadless and 
forest-management actions issued by the USDA 
during the last year of the Clinton Administration. 
[FNl] Pl.'s Mot. to Compel at 2. For eumpJe, one 
of the challenged regulati01l&, the Road 
Management Rule, shifts the Forest Servicc's 
emphasis away from development and COllStructioD 
of new roads within the National Forest System to 
maintaining needed roads and decommissioning 
unneeded ones. 36 C.F.R. § 312 et seq. Wyoming 
challenges these regulations based on the belief that 
they impair forest health, deny access to large parts 
of the National Forest System, deny access to lands 
owned by the State of Wyoming, deny access to 
privately o~ land, and violate n\lnlerOUS laws 
and regulations. PI.'s Mot to Compel at 3. 

FNl. The Roadless Regulations include 
the Roadless Area Conservation Pinal 
Rule, 36 C.F.R. § 294 et seq .• revisions to 
the National Forest Management Act 
Planning Regulations. 36 C.F.R.. § 219 et 
seq., the Forest Transportation System 
Final Administrative Policy. Forest Service 
Manual § 7712.16, and the National Forest 
System Road Management Rule, 36 C.F.R. 
§ 212 etseq. 

In its complaint in the Wyoming proceeding, the 
plaintiff alleges that the USDA conceived, 
developed. and adopted the .R.oadless Regulations in 
violation of the FACA. P1.'s Mot. to Compel ar 4. 
Specifically. in Count VI, Wyoming claims that the 
USDA established an "advisoI}' committee"-which 
represented only the interests of the national 
environmental mganizations, including the 
non-party witnesses-to assist the defendants in 
formulating the Road1ess Regulations. ld. at 4. 
Wyoming alleges that the USDA violated the 
FACA by failing to (1) file a fonnal charter. (2) 
publish notice of *452 meetings in the Federal 

@ 2005 ThomsonlWest. No Claim to Orig. U.S. Govt Works. 
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Register, (3) ensure the meetings were open to the 
public. (4) keep minutes of each meeting. (5) 
designate a federal officer to be present at each 
meeting. and (6) ensure that membership of the 
committee represented a cross-section of groups 
interested in the subject. Jd. at 5. Furthermore, 
Wyoming charges that the non-party witnesses 

. subject to this motion provided critical research 
data, legal memoranda, advice. and 
recommendations to the USDA regarding the 
development of the Roadless Regulations.ld. 

In its discovery request, Wyoming seeks a broad 
range of documents from each of the non-party 
witnesses. Pl.'s Mot. to Compel Ex. G. The 
requested infonnation jncludes copies of all 
documents the non-party witnesses possess 
involving the Roadless Regulations; all documents 
the non-party witnesses sent or received about the 
Roadless Regulations to or from any member of the 
USDA, the Forest Service, the Council on 
Environmental Quality. the HFC, the Wilderness 
SocJcty, the Natural Resources Defense Cou.ncil, 
USPIRG. Eartbjustice, the Audubon Society. the 
Sierra Club. the Coalition on the EnviTomnent and 
Jewish Life, the Wyomjng Outdoor Council, 
Biodiversity Associates., the Pacific Rivers Council, 
the Defenders of Wildlife, andlor any other 
conservation or environmental group; all 
documents related to meetings or conversations 
held with a member or agent of any of these groups 
-with regard to the R.oadJess Regulations; reports. 
documents, notes, memoranda, or letters that relate 
in any way to any of these groups; and all 
"daytimers," calendars, and/or diaries from January 
1999 to January 2001 that relate to the non-party 
witnesses' activities undertaken on behalf of the 
USDA./d. 

On May 15, 2002, the plaintiff served subpoenas 
on the non-party wimesses. Jd. at 9. The DOn-party 
witnesses refused [0 produce the requested 
documents. Jd. at 10-12. On June 3, 2002, 
Wyoming filed a motion to compel the non-party 
wimesses' production of documentS in this court 
pursuant to Federal Rule of Cjvil Procedure 45. 
[FN2J The court now turns to that motion. 

~~ ::>t:ll:I • (' ('::/5 P. 41:::)/59 
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FN2. The pJaintiff properly flIed this 
miscellaneous action in this court since 
Federal Rule of Civil Procedure 4S allows 
parties to serve subpoenas at any pJace 
within 100 miles of a non-party's place of 
business. Fed. R.. Civ. P. 45 (b)(2), 
4S(c)(3){A). USPIRG, HFC, and 
Eartbjustice all have offices in 
Washington, D.C. 

IU. DISCUSSION 
A. L~gal Standard on Stope of Discovery 

[1] General1y, courts construe the scope of 
discovery liberally in order to ensure tbat litigation 
proceeds with ''the fullest possibJe knowledge of the 
issues and facts before trial." Hickman v. Taylor. 
329 U.S. 495, SOl, 67 S.Ct. 385, 91 L.Ed. 451 
(1947). Federal Rule of Civil Procedure 26(b){1} 
sta~s that parties may obtain discovery "regarding 
any matter, not privileged. that is relevant to the 
claim or defense of any party" and "the court may 
order discovery of any matter relevant to the subject 
matter involved in the action." Fed. R. Civ. P. 
26(b)(1). Courts may limit discovery, however. if 

(i) the discovery sought is umcasonably 
cumulative or duplicative. or is obtainable from 
some other source that is more convenient, less 
burdensome, or less expensive; (li) the party 
seeking discovery has had ample opportunity by 
discovery in the action to obrain the information 
sought; or (iii) the burden or expense of the 
proposed discovery outweighs its likely benefir. 
taking into account the needs of the case. the 
amount in controversy, the parties' resources, the 
importance of the issues at stake in the litigation, 
and the importance of the proposed discovery in 
resolving the issues. 

Fed. R. Civ. P. 26{b)(2). 

[2][3][4] Courts can limit discovery to "that which 
is proper and warranted in the circumstDnCes of the 
case. n Katz v. Batavia Marine & Sporting Supplies. 
Inc., 984 F.2d 422, 424 (Fed.Cir.1993). Courts 
should balance the need for discovery against the 
burden imposed on the person ordered to produce 
documents. /d. Non-party status is one of the 
factors the court uses in weighing the bwden of 
imposing discovery. Id. An undue *453 burden is 
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idend:t1ed by looking at factors such as relevance, 
the need for tht documents, the breadth of the 
document request, the time period covered by such 
request, the particularity with which the documents 
are descn'bed, and the burden imposed. Flatow v. 
Islamic Republic of Iran, 196 F.R.D. 203, 206-07 
(D.D.C.2000). 

B. The Court Denies the Plaintiffs Motion to 
Compel the Production of 

Documents 
In this case, the plaintiff believes the non·party 
witnesses possess information that is crucial to 
proving its claim tbar the USDA violated the FACA 
in creating and implementing the RoadIess 
Regulations. PJ.'s Mot to Compel at 19. The 
plaintiff argues that the requested items would show 

.. that a federal agency formed an illegal group, 
including the non-party witnesses in this case. for 
the specific purpose of obtaining advice and 
recommendations about tht Roadless Regulations. 
Id. The plaintiff also submits that the documents 
would demonstrate that this aIJeged group was so 
closely tied to the federal agency that it was subject 
to its strict maoagemenL Id. Moreover, anticipating 
the non-party witnesses' First Amendment objection 
to the production of documenrs. the plaintiff argues 
that the Constitution does not endow the non-party 
witnesses "with a blanket privilege that insulates 
them from being required to fully and fairly respond 
to their discovery." Jd. at 21. 

Labeling the subpoenas as an "invasive fIShing 
expedition," USPIRG counten by arguing that (1) 
Wyoming's requests are overbroad and unduly 
burdensome. (2) Wyoming's requests seek 
discovery of information that is iTrelevant to the 
Wyoming proceeding; (3) Wyoming's requests can 
for the production of documents that Wyoming can 
obtain from the federal defendants; and (4) 
compliance with Wyoming's requests would result 

,in infringement of USPIRG's First Amendment right 
of association and right to petition the government 
USPIRG's Cross-Mot. for a Protective Order and to 
Quash Subpoenas ("USPIRG's Opp'n") at 5.6. 
Eartbjustice objects on the same grounds and on the 
grounds of the attorney-client privilege and the 
work-product privilege. Earthjustice's Opp'n to PJ.'s 
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Mot. to Compel C'Eanbjustice's Opp'n") at J O. 
HFC echoes USPIRG's objections, characterizing 
the discovery requests as an "intrusive, 
ideologically motivated attempt by a state fighting 
envirorunentll regulations to intrude into the 
strategy and policy ideas of environ:rnenta1 groups." 
HFC Opp'n to Mot to Compel and Mot to Quash 
("HFC's Opp'n") at 2. HFC notes that any discovery 
documents relevant to the issue of whether the 
United States "established or utilized" an "advisory 
committee" would lie in the bands of the USDA or 
the Forest Service, the defendants in the underlying 
case. Id. at 6. 

For the reasons that follow, the court denies the 
plaintift's motion to compel the production of 
documents and grants the non-party witnesses' 
motions to quash the subpoenas. 

1. The Federal Advisory Committee At' 
[5] The threshold issue before the court is whether 
the information Wyoming seeks is relevant to its 
claim that the defendants violated the terms of the 
FACA in the process of promulgating the Roadless 
Regulations. The caurr concludes that it is not. 

[6][7] Under the FACA, the term "advisory 
cormnittee" is defined as a "conunittee, board, 
commission. ... or other similar group ... which 
is-{A) established by staDlte or reorganization plan, 
or (B) established or utilized by the President, or 
(C) established or utilized by ODe or more 
agencies." 5 U.S.CApp. 2 § 3. In detennining 
wbether a group advising the government tits within 
the statutory framework of the FACA, the Supreme 
Court has cautioned that the terms "established" and 
"utIlized" IllUSt be clarified. Public Citiztm v. U.s. 
Dep't of Justice, 491 U.S. 440, 452, ) 09 S.Ct. 2558, 
lOS L.Ed.2d 377 (1989). The D.C. Circuit has 
interpreted the Supreme Court's decision in Public 
Citizen to limit the FACA to "groups organized by 
or closely tied to the Federal Government .... " Food 
Chemical News v. Young, 900 F.2d 328. 332 
(D.C.Clr.1990) (quoting Public Citizen, 491 U.S. at 
461, 109 S.Ct. 2558). In other words. in terms of 5 
U.S.C.App. 2 § 3's "established" option. Congress 
intended the *454 FACA to coyer situations in 
which the federal government itself estabUsbes an 
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advisory committee. Public Cilizen, 491 U.S. at 
462, 109 8.Ct. 2558. To detel1llint if a committee 
not established by a government agency is 

_ "utilized," the D.C. Circuit examines whether the 
federal agency has "actual management or control 
of the advisory commiuee.tI Byrd v. EPA, 174 F.3d 
239. 246 (D.C.Cir.1999); see also People for the 
Ethical Treatmenr of Anitn(lls v. Barsheftky. 925 
F.8upp. 844, 848 (D.O.C.l996). 

In in; motion to quash the subpoenas, HFC 
persuasively contends that, to the extent there may 
be evidence of the fonnation or control of an 
"official" committee to advise the USDA on the 
RoadIess Regulations, all relevant documents would 
be in the hands of the federal defendants, and thus 
intrusion into the activities of the non-party 
witnesses is unwarranted and unnecessarily 
burdensome. HFC's Opp'n at 2-3. The non-party 
witnesses also point out that Wyoming's requests go 
beyond seeking information about the non-party 
witnesses' contacts with the government since they 
seek internal communications and strategic 
communications on policy issues with other 
environmental advocacy groups. HFes Opp'n at 3; 
Earthjustlce's Opp/o at 7; USPIRG's Opp'n at 4. 
The coun agrees. 

[8] As explained previously, the D.C. Circuit bas 
instructed that the government alone can establish 
an advisory comminee under 5 U.s.C.App. 2 § 3 
and defmes Ifutilized" so narrowly as to admit only 
those groups into the FACA statutory scheme that 
are under strict management or control of the 
government agency. Public Citizen. 491 U.S. at 
462, 109 S.Q. 2558; Byrd, 174 F.3d III 239. Thus, 
the non~pany witnesses correctly point out that the 
requested documents faU outside the scopt' of 
discovery needed for Wyoming to prove its claim 
that the government violated the FACA. Byrd. 174 
F.3d at 246. In short, the documents are irrelevant 
to the plaintiff's claim. In addition, the discovery 
sought is obtainable from another source that js 
more convenient, Jess burdensome. and less 
expensive. Fed. R. eiv. P. 26(b)(2). Moreover. the 
discovery is "unduly burdensome" considering the 
non-party status of the witnesses. [d.; see also Katz. 
984 F.2d at 424. 

Page 6 

2. The Non-Party Witnesses' First Amendment 
Claims 

In rejecting a request for an organization's 
membership lists. the Supreme Court bas addressed 
the protection the First Amendment provides parties 
against compelled disclosure of discovery. NAACP 
v. Alabama. 357 U.S. 449, 460-61. 78 S.Ct. 1163. 2 
L.Ed.2d 1488 (1958). "[IJt is immaterial whether 
the beliefs sought to be advanced by association 
pertain to political. economic. religious or cultural 
matters, and state action which may have the effect 
of curtailing the freedom to associate is subject to 
the closest scrutiny." Id. In addition, courts have 
held that the threat to First Amendment rights may 
be more severe in discovery than in other areas 
because a party may try to gain advantage by 
probing into areas an individual or a group wants to 
keep conftdential. Britt v. Superior Court 0/ San 
Diego County, 20 Cal.3d 844, 143 CaJ.Rptr. 695, 
574 P.2d 766. 774 (1978). 

[9] Membership lists are not the only infonnation 
afforded First Amendment protection. In blocking 
the government's discovery request of political 
action groups, this coun recently stated, nit is 
ClUCial to remember that we are considering the 
essence of First Amendment freedoms-the freedom 
to protest policies to which one is opposed, and the 
freedom to organize. raise money. and associate 
with other like-minded persons so as to effectively 
convey the message of the protest" Int'l Action err. v. United States. 207 F.R.D. 1. 2 (D.D.C.2002) 
(Kessler. J.). The First A:mendment's protection 
"extends not only to the organization itself, but also 
to its stafl: members. contributors, and others who 
affiliate with it" Int'l Union v. Nat'l RJghl to Work 
Legal Defense and Ed. Found., Inc .• 590 F.ld 
1139, 1147 (D.C.Cir.1978). In a case involving 
requests for internal communications and 
coDlJIlUDications among various groups, the D.C. 
Circuit ruled that releasing the information would 
have a potential "for cbilling the free exercise of 
political speech and association guarded by the First 
Amendment" *455Fed. Election Comm'" v. 
Machfnisls Non-Partisan Political League, 655 
F.2d 380,388 (D.C.Cit.198l). 

[10) The D.C. Circuit has set out principles to 
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guide a trial court's decision in cases involving the 
impHcation of a First Antendmcut right in the 
discovery context. Int'l Union, 590 F.2d at 1152. 
Before compeUing discovery, this court must assess 
(1) whether the infonnation goes to the "heart oftbe 
lawsuit, n (2) whether tM party seeking the 
discovery sought the information through 
alternative sources. and (3) whether the party 
seeking disclosure made reasonable attempts to 
obtain the information elsewhere.ld. 

[11] The plaintiff loses on all three points. Ati 
noted earlier, the infounation sought from the 
DODwparty witnesses is irrelevant to the plaintiffs 

• FACA claim and thus does not go to the heart of the 
lawsuit Id. ,' Fed. R. Civ. P. 26(b)(2}. In addition. 
the plaintiff can obtain the infonnation needed to 
proceed on its F ACA claim from the federal 
defendants and it has not shown that it has made 
reasonable attempts to obtain the information 
elsewhere before asking for this extraordinarily 
broad discovery request of the DOD-party witnbsses. 
Id. 

IV. CONCLUSION 
For all these reasons, the court denies the plaintiffs 
motion to compel the production of documents and 
grants the non-party witnesses' motions to quash the 
subpoenas. An order directing. the parties in a 
manner consistent with this Memorandum Opinion 
is separately and contemporaneously issued this ___ day of July. 2002. 

208 F.RD. 449 
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Sea ...... L. NIELIJON 

(202) 588-7124 
SNELSON@Cl'l'2EN.ORG 

Re: Document Subpoena to National Association of Consumer Advocates in Ross v. 
American Express Co., No. 04 CV 05273 (WHP) (S.D.N.Y.) 

Dear Mr. Jacobson and Ms. Berger: 

As you know, we have been retained by National Association of Consumer Advocates (NACA) to represent it in connection with a subpoena issued from the United States District Court for the District of Columbia and sezved by you on NACA, seeking production of documents in relation to litigation in the United States District Court for the Southern District of New York. captioned Ross v. American Express Co., No. 04 CV 05723. By previous agreement, the time for responding to the subpoena was extended to August 30,2005. This letter constitutes NACA's written objections to production of the documents designated in the subpoena. as authorized by Federal Rule of Civil Procedure 45(c)(2)(B). 

NACA objects to the production of the documents described in Exhibit B to the subpoena on the following grounds, which are applicable to each of the six numbered requests: 

I. Compliance with the subpoena would impose an unreasonable burden on NACA because of its sweeping overbreadth. The subpoena seeks documents relating to meetings and communications (broadly defined) during which a number of topics that are themselves extremely broadly defined were discussed over an eight-year period. Compliance with the subpoena would require NACA to identify potentially hundreds or thousands of meetings and communications and conduct an extensive search of its files for documents "sufficient to show" such meetings and communications. The subpoena's use of the teon "sufficient to show" is itself vague, but whatever it means, it clearly does not significantly limit the burden that the subpoena seeks to impose, because the document requests go on to state that documents "sufficient to show" meetings and communications must include, but not be limited to, "all meeting notes, 
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agendas, presentations. summaries and/or minutes, including all supporting materials referenced in such documents" (emphasis added). An attempt to search for and produce the documents called for by the subpoena would require weeks of effort by NACA's tiny staff, impose substantial expense on NACA. and significantly if not entirely divert it from its ongoing activities during that time. This undue burden and expense would in no way be justified by any genuine need for the materials by the parties to the Ross litigation. 

2. The subpoena seeks documents that are not even tangentially relevant to the Ross litigation. As explained to us both by Ms. Berger and by counsel for the plaintiffs, the Ross action involves c1aims that credit card providers engaged in an antitrust conspiracy with respect to the tenns under which they would offer their products - specifically, with respect to the incJusion of arbitration clauses in cardholder agreements. The subpoena to NACA does not seek infonnation bearing on whether such a conspiracy occurred or whether, if it did, it would constitute an antitrust violation, nor does it seek any information that relates to the underlying issue in the Ross case concerning an aUeged conspiracy to impose foreign transaction fees upon attorneys. Rather, according to Ms. Berger~ the defendants in the Ross action contend that the plaintiffs' claims are based only on meetings among attorneys at which general legal issues were discussed, and the subpoena to NACA seeks to discover infonnation establishing that plaintiffs' attorneys also meet to discuss issues such as arbitration and class actions. That both plaintiffs' and defense attorneys regularly discuss legal issues that arise in their practices, however, is neither subject to reasonable dispute nor probative of whether the particular transactjons challenged by the plaintiffs in the Ross action did or did not involve a conspiracy among competitors to agree upon the terms of credit card agreements. And. certainly, discovery ofthe particulars of all meetings on the broadly defined topics covered by the subpoena is not remotely necessary to establish that plaintiffs' lawyers discuss legal issues among themselves, even if that proposition were relevant to the claims in the Ross action. I In short, the defendants' need for the evidence sought by the subpoena falls far short of justifying the overwhelming burden that the subpoena would impose upon NACA. 

3. NACA is a non-profit membership organization, and it engages in advocacy efforts that are protected by the First Amendment to the United States Constitution. The requests seek information about the details of the protected advocacy ofNACA and its members. Compliance would infringe and burden the First Amendment rights ofNACA, its members. and others to freedom of association, to freedom of speech, and to petition the government insofar as the docwnent requests are specifically targeted at compolling the production of infonnation concerning NACA' s participation, together with other persons and groups, in activities aimed at advocating particular positions in the courts and promoting legal reform and government 

I The need for production of document! is further obviated by the fact that NACA will be appearing for deposition on oral examination through its designated representative on September 1,2005. 
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protection of the rights of citizens and consumers. See Wyoming v. U.S. Department of 
Agriculture, 208 F.R.D. 449 (D.D.C. 2002). 

4. NACA also objects to each of the requests to the extent it seeks attorney-client 
privileged material and/or protected work product.2 Moreover, the great burden that would be 
imposed on NACA by an item-by-item privilege review and preparation of a privilege log, 
reinforces the conclusion that the subpoena as a whole is unreasonably burdensome in relation to 
the defendants' need for the material sought, which is, at best, minimal. 

In light of the foregoing objections, which, as previously noted, apply to each of the 
documents requests separately as well as all of them together, NACA will not produce 
documents in response to the subpoena unless compelled to do so. See Fed. R. Civ. P. 
4S(c)(2)(B). We note, in addition, that general infonnation about NACA's activities in most of 
the areas covered by the subpoena can be readily obtained through its website, www.naca..net. 

In addition to the foregoing objections, NACA also specifically objects to the following 
aspects of the particular definitions, instructions, statement of relevant time period, and requests 
for production of documents set forth in Exhibit B to the subpoena. (The numbers used in the 
foJlowing objections correspond to those in the relevant portions of Exbibit B.) 

Definitions: 

1. NACA objects to the definitions of "and" and "or" as being unintelligible and 
rendering it impossible to place a coherent construction on the requests. 

2. NACA objects to the definition of"communicationt " and in particular to its 
inclusion of all "documents" as weI) as other tenns not nonnally encompassed within the concept 
of "communication," as vague and overbroad. The expansive defurition adds significantly to the 
burden that complying with the subpoena would entail. 

3. NACA objects to the definition of "meeting" to include any passing. direct or 
indirect encounter in which any "communication" took place, as overbroad, and as imposing an 
undue burden on NACA to identify "meetings" that are subject to the document requests. 

6. NACA objects to the definitions of "you" and u your" to include persons and 
organizations other than NACA, including fonner officers, employees, and "associates" and 

Z We note that the subpoena docs not request that a privilege log be provided until the first date on which documents 
are produced and. hence, that the defendants have not sought to require the production of a privilege log 
simultaneously with the serving oftbese objections. In any event, it would be unduly burdensome to require NACA 
to review the vast universe of documents potentially responsive to the subpoena and produce a privilege log for all 
attorney-clieot privileged materials and all work product within the time allowed for responding to the subpoena. 
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other persons that are not subject to NACA's control. Combined with the instruction to produce 
all documents within ''your' possession, custody and control, the definition of "your" has the 
effect of instructing NACA to produce documents that are not within its own possession, custody 
and control. NACA objects to the subpoena as improper under Rule 4S to the extent it seeks 
documents that are beyond its possession, custody, and control. In addition, NACA objects to 
the definition insofar as it would contribute to overbreadth and unreasonably burdensome nature 
of the subpoena by purporting to require NACA to produce documents concerning meetings and 
communication to which it was not actually a party. 

7. NACA objects to the definition of singular and plural words as including one 
another, on the ground that it is unintelligible and renders it impossible to give the terms of the 
subpoena a coherent meaning. 

Instructions. 

1 and 3. NACA objects to the instruction to produce original documents in original 
folders as being unreasonably burdensome and disruptive to NACA's operations, and 
unnecessary . 

2. NACA objects to the instruction to produce all documents in "Your" possession, 
custody and control because ifits incorporation of the tenn "Your" as defined to include persons 
other than NACA and outside of its control. 

4. NACA objects to the instructions concerning the preparation of a privilege log to 
the extent that it requires the provision of information exceeding that required by Fed. R. Civ. P. 
45(d)(2), which provides only that sufficient information must be provided to permit assessment 
of the claim of privilege. (The excessive information purportedly required by the instruction 
includes, for example, "precise" statements of fact, multiple dates including dates when events 
occurred of which NACA may have no knowledge, statements about Whom various people 
"purported" to represent, and descriptions ofpJaces where documents were kept). NACA also 
objects to this instruction to the extent it does not allow sufficient time for the preparation of a 
privilege log in light of the extreme breadth of the requests.) 

5. NACA objects to the instruction that documents be produced in such fashion as to 
identify various items of infonnation about their custodians as being beyond the scope of Fed. R. 
Civ. P. 45. 

6. NACA objects to the instruction 6, concerning redaction of documents, on the 
ground that the "particularity" requirement it would impose exceeds the requirements of Rule 45. 
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7. NACA objects to instruction 7, which purports to require NACA to provide a wealth of infonnation about documents not in its possession, custody or control, on the ground that it would transform a RuJe 45 subpoena into an interrogatory. The Federal Rules of Civil Procedure do not pennit interrogatories to be posed to non-parties. A non-party cannot be compelled to answer questions about its past activities in the guise of a Rule 45 subpoena for documents. 

8. NACA objects to instructipn 8, which states that the subpoena's requests shall be "deemed" to be continuing and purports to require NACA to produce documents it may acquire in the future. The Federal Rules of Civil Procedure do not permit "continuing" requests to be imposed upon a non-party through a Rule 45 subpoena. 

9. NACA objects to instruction 9, which states: "No document request shall be construed to include individual transactional documents, unless othenvise specified." This instruction is unintelligible and meaningless. 

Relevant Time Period 

NACA objects to the over-eight-year time period covered by the subpoena as overly broad and unduly burdensome. NACA also objects to the purported requirement that where it "indicate the date or dates to which [its] responses relate." A Rule 45 subpoena cannot require the recipient of the subpoena to answer questions about documents produced in response to the subpoena. 

Requests for the Production of Documents. 

1. Request No.1 seeks: "Documents sufficient to show any Meeting between You and any other attomey(s) or law finn(s) during which anything relating to (l) the prosecution of class action lawsuits, (ii) legislation affecting class actions, or (iii) the impact of judicial decisions affecting class actions, was discussed, including but not limited to all meeting notes, agendas, presentations, summaries andlor minutes. including all supporting materials referenced in such documents; provided, however, that there need be no production of documents relating to any Meeting regarding a pending litigation in which both You and the other attomey(s) or law finn(s) had previously been retained." 

NACA objects to Request No. I based on the overbreadth and unreasonable burden, relevance, First Amendment, and attorney-client/work product privilege grounds set forth on pp. 1-4 above. The request for documents "sufficient" to show all meetings where anything was said that related in any way to class actions. class action legislation, and judicial decisions on class actions (including all meeting notes and other documents) would require review of an overwhelming number of meetings and documents, and impose a tremendous burden and 
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expense on NACA and its staff. NACA's meetings regarding class action issueSy moreover, are entirely unrelated to the issues regarding arbitration and foreign transaction fees at issue in this ' litigation. Moreover, such meetings lie at the heart ofNACA's First Amendment advocacy efforts, and production of the requested infonnation would threaten to chill those efforts. 

2. Request No.2 seeks: "Documents sufficient to show any Meeting between You and any other attomey(s) or law fumes} during which arbitration clauses in consumer agreements were discussed, reviewed, or referenced, including but not limited to all meeting notes, agendas, presentations, summaries and/or minutes, including all supporting materials referenced in such documents; provided, however, that there need be no production of documents relating to any Meeting regarding a pending litigation in which both You and the other attomey(s) or law finn{s) had previously been retained." 

NACA objects to Request No.2 based on the overbreadth and unreasonable burden, relevance, First Amendment, and attorney-client/work product privilege grounds set forth on pp. 1-4 above. The request for documents "sufficient" to show all meetings involving discussion of consumer arbitration clauses (including all meeting notes and other documents) would require review of an overwhelming number of meetings and documents, and impose a tremendous burden and expense on NACA and its staff. NACA's meetings regarding arbitration issues, moreover, have no bearing on whether the defendants' conduct with respect to the arbitration and foreign transaction fees at issue in this litigation was lawful. Moreover, such meetings lie at the heart ofNACA's First Amendment advocacy efforts, and production of the requested information would threaten to chill those efforts. 

3. Request No.3 seeks: "Documents sufficient to show communications between You and any other attorney(s) or law fum(s) concerning the sharing of costs among attorneys in any class action litigation or litigations generalJy." 

NACA objects to Request No.3 based on the overbreadth and Wlreasonable burden, relevance, First Amendment, and attomey~cIientiwork product privilege grounds set forth on pp. 1-4 above. Imposing on NACA tho burden of searching for infonnation on this subject is particularly unwarranted given that the plaintiffs in the Rosa action do not appear to be challenging litigation cost-sharing, nor does cost-sharing among plaintiffs' attorneys (let alone NACA's communications on the subject) otherwise appear to be relevant to any issue in the case. The request appears to be no more than a fishing expedition on a subject far afield from that of the Ross case. 

4. Request No.4 seeks: "Documents sufficient to show communications between You and any other attomey(s} or Jaw firni{s} concerning the fmancing of class action lawsuits generally, or in particular cases." 
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NACA objects to Request No.4 based on the overbreadth and unreasonable burden, relevance, First Amendment, and attorney-client/work product privilege grounds set forth on pp. 1-4 above. Imposing on NACA the burden of searching for information on this subject is particularly unwarranted because the financing of class action litigation (let alone NACA's communications on the subject) is unrelated to the subjects on which the Ross plaintiffs allege the defendants conspired and doe not otherwise appear to be relevant to any issue in the case. Again, the request appears to be no more than a fishing expedition on a subject far afield from that of the Ross case. 

5. Request No.5 seeks: "Documents sufficient to show communications between You and any other attomey(s) or law fmn(s) concerning the actual or considered drafting and/or . filing of any amicus brief in any class action case." 

NACA objects to Request No.5 based on the overbreadth and unreasonable burden, relevance, First Amendment, and attorney-client/work product privilege grounds set forth on pp. 1-4 above. Producing all (or even "sufficient," whatever that means) documents relating to communications concerning the actual or possible drafting of amicus briefs would be particularly burdensome because of the large number of potentially responsive documents. NACA's consideration of what positions to take in amicus briefs is also central to its First Amendment advocacy efforts, and all or nearly all responsive documents would be subject to work product protection and/or attorney-client privilege. Moreover, the details ofNACA's consideration of whether to file amicus briefs and of the drafting process regarding such briefs have no relation to the issues that are the subject of the Ross litigation, and even if they had any tangential relevance, the defendants' asserted need for them would not come close to outweighing the practical burden of producing them (or preparing a privilege log covering them), the effect such production would have on NACA's First Amendment interests, or the burden production would impose on the attorney-client privilege and work-product protection. 

6. Request No.6 seeks: "Documents sufficient to show communications between You and any other attomey(s) or law tinn(s) relating to legislation concerning class action litigations. " 

Request No.6 appears to be subsumed within Request No.1; even if its scope may be slightly different, NACA objects to it for the same reasons that it objects to Request No.1. NACA's First Amendment objection is particularly pertinent to a request concerning communications involving proposed legislation. Moreover, such communications are particularly far afield from the subject matter of this litigation, which is credit card companies' imposition of arbitration clauses and foreign transaction charges, not their legislative advocacy concerning class actions. (Defendants, of course, would be entitled to Noerr-Pennington protection for any genuine legislative advocacy efforts, but they have no need to obtain documents relating to NACA's advocacy if they can establish that their own conduct falls within 
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the scope of that doctrine. Whether defendants have a valid Noerr-Pennington defense will in no 
way tum on infonnation about NACA's legislative advocacy.) 

Based on its substantial objections to the subpoena as set forth above, NACA will not 
produce documents in response to it. Please feel free to contact me if you have any questions 
about NACA's position or ifthere are issues you would like to discuss. 

Sincerely yours, 

Scott L Nelson 



NOU-08-2005 18:18 

Jonathan M. Jacobson 
Jamie L. Berger 

PUBLI C C IT I ZEN 

PUBLIC CITIZEN LITIGATION GROUP 
1600 2OTHSTm5ET. N.W. 

WASHINGTON, C.C. 20009-1001 

(202) 588-1 000 
FAX: (202) 688-7795 

August 30, 2005 

Akin Gwnp Strauss Hauer & Feld, LLP 
590 Madison Avenue 
New York, NY 1 0022~2524 

202 588 7795 P.52/59 

SCOTT 1... NIrLaON 

(202) 688·1724 
SNaSON@Cmz:EN.ORG 

Re: Document Subpoena to Trial Lawyers for Public Justice in Ross v. American 
Express Co., No. 04 CV 05273 (WHP) (S.D.N.Y.) 

Dear Mr. Jacobson and Ms. Berger: 

As you know, we have been retained by Trial Lawyers for Public Justice (TLPJ) to represent it in connection with a subpoena issued from the United States District Court for the District of Columbia and served by you on TLPJ, seeking production of documents in relation to litigation in the United States District Court for the Southern District of New York, captioned Ross v. American Express Co., No. 04 CV 05723. By previous agreement, the time for responding to the subpoena was extended to August 30, 200S. This letter constitutes TLPJ's written objections to production of the documents designated in the subpoena, as authorized by Federal Rule of Civil Procedure 4S(c)(2)(B). 

TLP J objects to the production of the documents described in Exhibit B to the subpoena on the following grounds, which are applicable to each of the six numbered requests: 

1. Compliance with the subpoena would impose an unreasonable burden on TLPJ because of its sweeping overbreadth. The subpoena seeks documents relating to meetings and communications (broadly defined) during which a number oftopics that are themselves extremely broadly defined were discussed over an eight-year period. Compliance with the subpoena would require TLP J to identify potentially hundreds or thousands of meetings and communications and conduct an extensive search of its files for documents "sufficient to show" such meetings and communications. The subpoena's use of the term "sufficient to show" is itself vague. but whatever it means, it clearly does not significantly limit the burden that the subpoena seeks to impose, because the document requests go on to state that documents "sufficient to show" meetings and communications must include, but not be limited to, "all meeting notes, 
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agendas, presentations, summaries and/or minutes, including all supporting materials referenced in such documents" (emphasis added). An attempt to search for and produce the documents called for by the subpoena would require weeks of effort by TLP J' s small staff, impose substantial expense on TLPJ, and significantly ifnot entirely divert it from its ongoing activities during that time. This undue burden and expense-would in no way be justified by any genuine need for the materiaJs by the parties to the Ross litigation. 

2. The subpoena seeks documents that are not even tangentially relevant to the Ross litigation. As explained to us both by Ms. Berger and by counsel for the plaintiffs, the Ross action involves claims that credit card providers engaged in an antitrust conspiracy with respect to the terms under which they would offer their products - specificaJly, with respect to the inclusion of arbitration clauses in cardholder agreements. The subpoena to TLP J does not seek infonnation bearing on whether such a conspiracy occurred or whether, if it did, it would constitute an antitrust violation, nor does it seek any infonnation that relates to the underlying issue in the Ross case concerning an alleged conspiracy to impose foreign transaction fees upon attorneys. Rather, according to Ms. Berger, the defendants in the Ross action contend that the plaintiffs' claims are based only on meetings among attorneys at which general legal issues were discussed, and the subpoena to TLPJ seeks to discover infonnation establishing that plaintiffs' attorneys also meet to discuss issues such as arbitration and class actions. That both plaintiffs' and defense attorneys regularly discuss legaJ issues that arise in their practices, however, is neither subject to reasonable dispute nor probative of whether the particular transactions challenged by the plaintiffs in the Ross action did or did not involve a conspiracy among competitors to agree upon the tenns of credit card agreements. And, certainly, discovery ofthe particulars of all meetings on the broadly defmed topics covered by the subpoena is not remotely necessary to establish that plaintiffs' lawyers discuss legal issues among themselves, even if that proposition were relevant to the claims in the Ross action. I In short, the defendants' need for the evidence sought by the subpoena falls far short of justifying the overwhelming burden that the subpoena would impose upon TLPJ. 

3. TLPJ is a project of the TLPJ Foundation, a not-for-profit membership organization, and it engages in advocacy efforts that are protected by the First Amendment to the United States Constitution. The requests seek information about the details of the protected advocacy ofTLPJ and its members. Compliance would infringe and burden the First Amendment rights ofTLPJ, its members, and others to freedom of association, to freedom of speech, and to petition the government insofar as the document requests are specifically targeted at compelling the production of information concerning TLP r s participation, together with other persons and groups, in activities aimed at advocating particular positions in the courts and 

I TIu;: need for production of documents is further obviated by the fact that nP J will be appearing for deposition on oral 'examination through its designated representative on September 1, 200S. 
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promoting legal reform and protection of the rights of citizens and consumers. See Wyoming v. U.S. Department of Agriculture, 208 F.R.D. 449 (D.D.C. 2002). 

4. Much of the information sought by the subpoena would relate to matters in which TLPJ employees were acting as attorneys on behalf of clients or potential clients, and matters in which litigation was reasonably contemplated. A great many responsive documents would be subject to the attomey·client privilege and/or the protection afforded work product by Federal Rule of Civil Procedure 26. TLPJ objects to each ofthe requests to the extent it seeks attorneyclient privileged material and/or protected work product.2 Moreover, the fact that much of the information sought by the subpoena is privileged, together with the great burden that would be entailed by an item-by-item assertion of privilege, reinforces the conclusion that the subpoena as a whole is unreasonably burdensome in relation to the defendants' need for the material sought. which is. at best, minimal. 

In light of the foregoing objections. which, as previously noted, apply to each ofthe documents requests separately as well as all of them together, TLPJ will not produce documents in response to the subpoena unless compelled to do so. See Fed. R. Civ. P. 45(c)(2)(B). We note, in addition, that general infonnation about TLPPs activities in most of the areas covered by the subpoena can be readily obtained through its website, www.tJnj.org. 

In addition to the foregoing objections, TLPJ also specifically objects to the following aspects of the particular definitions, instructions, statement of relevant time period, and requests for prod'uction of documents set forth in Exhibit B to the subpoena. (The numbers used in the following objections correspond to those in the reJevant portions of Exhibit B.) 

Definitions: 

1. TLPJ objects to the definitions of "and" and "or't as being unintelligible and rendering it impossible to place a coherent construction on the requests. 

2. TLPJ objects to the definition of , 'communication." and in particular to its inclusion of all "documents" as well as other tenus not nonnally encompassed within the concept of"communication," as vague and overbroad. The expansive definjtion adds significantly to the burden that complying with the subpoena would entail. 

2 We note thar the subpoena does not request that a privilege log be provided until the first date on which documents ace produced and, bence, that the defendants have not sought to require the production of a privilege Jog simul~ously with the sezving of these objections. In any event, it would be unduly burdensome to require TLPJ to review the vast universe of documents potentiaJly responsive to the subpoena and produce IS privilege Jog for all attomey..client privileged materials and all work product within the time allowed for responding to the subpoena. 



NOV-08-2005 18:20 PUBLIC CITIZEN 202 588 7795 P. 55/59 

PUBLIC CITIZEN LITIGATION GROUP 

Jonathan M. Jacobson 
Jamie 1. Berger 
August 30, 200S 
Page 4 

3. TLPJ objects to the definition of'1neeting" to include any passing, direct or indirect encounter in which any "communication" took place. as overbroad, and as imposing an undue burden on TLPJ to identify "meetings" that are subject to the document requests. 

6. TLP] objects to the definitions of "you" and "your" to include persons and organizations other than TLPJ, including former officers, employees, and "associates" and other persons that are not subject to TLPI's control. Combined with the instruction to produce all documents within "your" possession, custody and control, the defmition of u your" has the effect ofinstructing TLPJ to produce documents that are not within its own possession, custody and control. TLPJ objects to the subpoena as improper under Rule 45 to the extent it seeks documents that are beyond its possession, custody, and control. In addition, TLP] objects to the definition insofar as it would contribute to overbreadth and unreasonably burdensome nature of the subpoena by purporting to require TLP] to produce documents concerning meetings and communication to which it was not actually a party. 

7. TLP] objects to the definition of singular and plural words as including one another, on the ground that it is unintelligible and renders it impossible to give the tenns of the subpoena a coherent meaning. 

Instructions. 

1 and 3. TLPJ objects to the instruction to produce original documents in original folders as being unreasonably burdensome and disruptive to TLPJ's operations, and unnecessary. 

2. TLPJ objects to the instruction to produce all documents in ''Your'' possession, custody and control because if its incorporation of the term "Your" as defined to include persons other than TLPJ and outside of its control. 

4. TLPJ objects to the instructions concerning the preparation of a privilege log to the extent that it requires the provision ofinfonnation exceeding that required by Fed. R. Clv. P. 45(d)(2), which provides only that sufficient infonnation must be provided to pennit assessment of the claim of privilege. (The excessive infonnation purportedly required by the instruction includes, for example. "precise" statements of fact, multiple dates including dates when events occurred of which TLPJ may have no knowJedge, statements about whom various people "purported" to represent, and descriptions of places where documents were kept). TLPJ also objects to this instruction to the extent it does not allow sufficient time for the preparation of a privilege log in light of the extreme breadth of the requests. 

5. TLPJ objects to the instruction that documents be produced in such fashion as to identify various items ofinfonnation about their custodians as being beyond the scope of Fed. R. eiv.p.45. 
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6. TLPJ objects to instruction 6, concerning redaction of documents, on the ground that the ''particularity'' requirement it would impose exceeds the requirements of Rule 45. 

7. TLPJ objects to instruction 7, which purports to require TLPJ to provide a wealth of information about documents not in its possession, custody or control, on the ground that it would transfonn a Rule 45 subpoena into an interrogatory. The Federal Rules of Civil Procedure do not permit interrogatories to be posed to non-parties. A non-party cannot be compelled to answer questions about its past activities in the guise of a Rule 4S subpoena for documents. 

8. TLPJ objects to instruction 8, which states that the subpoena's requests shan be "deemed" to be continuing and purports to require TLPJ to produce documents it may acquire in the future. The Federal Rules of Civil Procedure do not permit "continuing" requests to be imposed upon a non-party through a Rule 45 subpoena. 

9. TLPJ objects to instruction 9, which states: "No document request shall be construed to include individual transactional documents, unless otherwise sp·ecified." This instruction is unintelligible and meaningless. 

Relevant Time Period 

TLPJ objects to the over-eight-year time period covered by the subpoena as overly broad and unduly burdensome. TLPJ also objects to the purported requirement that it "indicate the date or dates to which [its] responses relate." A Rule 45 subpoena cannot require the recipient of the subpoena to answer questions about documents produced in response to the subpoena. 

Requests for the Production of Documents. 

1. Request No.1 seeks: "Documents sufficient to show any Meeting between You and any other attomey(s) or law finn(s) during which anything relating to (l) the prosecution of class action lawsuits, (ii) legislation affecting class actions, or (iii) the impact of judicial decisions affecting class actions, was discussed, including but not limited to all meeting notes, agendas, presentations, swnmaries and/or minutes, including all supporting materials referenced in such documents; provided, however, that there need be no production of docwnents relating to any Meeting regarding a pending litigation in which both You and the other attomey(s) or law finn(s) had previously been retained." 

TLPJ objects to Request No.1 based on the overbreadth and unreasonable burden, relevance, First Amendment, and attorney-client/work product privilege grounds set forth on pp. 1-4 above. The request for documents "sufficient" to show all meetings where anything was said that related in any way to class actions, class action legislation, andjudiciaJ decisions on class 
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actions (including all meeting notes and other documents) would require review of an 
overwhelming number of meetings and documents, and impose a tremendous burden and 
expense on TLPJ and its staff. TLPJ's meetings regarding class action issues, moreover, are 
entirely unrelated to the issues regarding arbitration and foreign transaction fees at issue in this 
litigation. Moreover, such meetings lie at the heart ofTLPJ's First Amendment advocacy 
efforts, and a great many of such meetings would involve attorney-client privileged materials 
andlor protected work product. (The exclusion from the request of meetings involving pending 
litigation in which TLPJ and the other participating attorneys had previously been retained does 
not address the privilege issue, because communications preceding the initiation oflitigation or 
the fonnal creation of an attomey-client relationship remain subject to both work product 
protection and attorney-client privilege.) 

2. Request No.2 seeks: "Docwnents sufficient to show any Meeting between You 
and any other attomey(s) or law fumes) during which arbitration clauses in consumer agreements 
were discussed, reviewed, or referenced. including but not limited to all meeting notes, agendas. 
presentatjons, summaries and/or minutes, including all supporting materials referenced in such 
documents; provided, however, that there need be no production of documents relating to any 
Meeting regarding a pending litigation in which both You and the other attomey(s) or law 
finn(s) had previously been retained." 

TLPJ objects to Request No.2 based on the overbreadth and unreasonable burden. 
relevance, First Amendment, and attorney-client/work product privilege grounds set forth on pp. 
1-4 above. The request for documents "sufficient" to show all meetings involving discussion of 
consumer arbitration clauses (including all meeting notes and other documents) would require 
review of an overwhelming number of meetings and documents, and impose a tremendous 
burden and expense on TLPJ and its staff. TLPJ's meetings regarding arbitration issues, 
moreover. have no bearing on whether the defendants' conduct with respect to the arbitration and 
foreign transaction fees at issue in this litigation was lawful. Moreover, such meetings lie at the 
heart ofTLPJ's First Amendment advocacy efforts, and a great many of such meetings would 
involve attorney-client privileged materia1s and/or protected work product. (The exclusion from 
the request of meetings invoJving pending litigation in which TLP J and the other participating 
attorneys had previously been retained does not address the privilege issue, because 
communications preceding the initiation of litigation or the formal creation of an attorney-client 
relationship remain subject to both work product protection and attomey~c1ient privilege.) 

3. Request No.3 seeks: "Documents sufficient to show communications between 
You and any other attomey(s) or law finn.{s) concerning the sharing of costs among attorneys in 
any class action litigation or litigations generally." 

TLPI objects to Request No.3 based on the overbreadth and unreasonable burden, 
relevance. First Amendment, and attomey-clientlwork product privilege grounds set forth on pp. 
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1-4 above. Imposing on TLP] the burden of searching for information on this subject is particularly unwarranted given that the plaintiffs in the Ross action do not appear to be challenging litigation cost-sharing, nor does cost-sharing among plaintiffs' attorneys (let alone TLPJ's commWlications on the subject) otherwise appear to be relevant to any issue in the case. In addition, the request raises serious issues of privilege and work product because of its failure to exclude cost-sharing arrangements in cases in which TLPJ is acting as counsel. The request appears to be no more than a fishing expedition on a subject far afield from that of the Ross case. 

4. Request No.4 seeks: "Documents sufficient to show communications between You and any other attorney( s) or law finn( s) concerning the financing of class acti on lawsuits generally, or in particular cases." 

TLPJ objects to Request No.4 based on the overbreadth and unreasonable burden, relevance, First Amendment, and attomey-clienVwork product privilege grounds set forth on pp. 1-4 above. Imposing on TLPI the burden of searching for information on this subject is particularly Wlwarranted because the financing of class action litigation (let alone TLPJ's communications on the SUbject) is unrelated to the subjects on which the Ross plaintiffs allege the defendants conspired and doe not otherwise appear to be relevant to any issue in the case. In addition, the request raises serious issues of privilege and work product because of its failure to exclude cost-sharing arrangements in cases in which TLPJ is acting as counsel. Again. the request appears to be no more than a fishing expedition on a subject far afield from that of the Ross case. 

S. Request No.5 seeks: "Documents sufficient to show communications between You and any other attorney(s) or law firm(s) concerning the actual or considered drafting and/or filing of any amicus brief in any class action case." 

TLPJ objects to Request No.5 based on the overbreadth and unreasonable burden, relevance, First Amendment. and attorney-client/work product privilege grounds set forth on pp. 1-4 above. Producing all (or even "sufficient," whatever that means) documents relating to communications concerning the actual or possible drafting of amicus briefs would be particularly burdensome because of the large number of potentially responsive documents. TLPJ"s consideration of what positions to take in amicus briefs is also central to its First Amendment advocacy efforts, and all or nearly all responsive documents would be subject to work product protection and/or attorney-client privilege. Moreover. the details ofTLPJ's consideration of Whether to file amicus briefs and of the drafting process regarding such briefs have no relation to the issues that are the subject of the Ross litigation, and even if they had any tangential relevance, the defendants' asserted need for them. would not come close to outweighing the practical burden of producing them (or preparing a privilege log covering them), the effect such production would have on TLPJ's First Amendment interests, or the burden production would impose on the attorney-client privHege and work-product protection. 
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6. Request No.6 seeks: "Documents sufficient to show communications between 
You and any other attorney(s) or law finn(s) relating to legislation concerning class action 
litigations ... 

Request No.6 appears to be subsumed within Request No.1; even ifits scope may be 
slightly different, TLPJ objects to it for the same reasons that it objects to Request No.1. TLP J's 
First Amendment objection is particularly pertinent to a request concerning communications 
involving proposed legislation. Moreover, such communications are particularly far afield from 
the subject matter of this litigation, which is credit card companies" imposition of arbitration 
clauses and foreign transaction cbarges, not their legislative advocacy concerning class actions. 
(Defendants, of course. would be entitled to Noerr-Pennington protection for any genuine 
legislative advocacy efforts, but they have no need to obtain documents relating to TLPJ's 
advocacy if they can establish that their own conduct falls within the scope olthat doctrine. 
Whether defendants have a valid Noerr-Pennington defense will in no way tum on infonnation 
about TLPfs legislative advocacy.) 

Based on its substantial objections to the subpoena as set forth above, TLPJ will not 
produce documents in response to it. Please feel free to contact me if you have any questions 
about TLPrs position or iftbcre are issues you would like to discuss. 

Sincerely yours, 

Scott L. Nelson 


