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Amendments to the 2013 Mortgage
Rules Under the Real Estate
Settlement Procedures Act (Regulation
X) and the Truth in Lending Act
(Regulation Z)

AGENCY: Bureau of Consumer Financial
Protection.

ACTION: Final rule.

SUMMARY: The Bureau of Consumer
Financial Protection (Bureau) is
amending certain mortgage servicing
rules issued by the Bureau in 2013. This
final rule clarifies, revises, or amends
provisions regarding force-placed
insurance notices, policies and
procedures, early intervention, and loss
mitigation requirements under
Regulation X’s servicing provisions; and
prompt crediting and periodic statement
requirements under Regulation Z’s
servicing provisions. The final rule also
addresses proper compliance regarding
certain servicing requirements when a
person is a potential or confirmed
successor in interest, is a debtor in
bankruptcy, or sends a cease
communication request under the Fair
Debt Collection Practices Act. The final
rule also makes technical corrections to
several provisions of Regulations X and
Z. The Bureau is issuing concurrently
with this final rule an interpretive rule
under the Fair Debt Collection Practices
Act relating to servicers’ compliance
with certain mortgage servicing rules.
DATES: This final rule is effective on
October 19, 2017, except that the
following amendments are effective on
April 19, 2018: Amendatory instructions
5,6.b,7,8,9,11.b, 17.a.ii, 17.b.ii, 17.c,
17.d.ii, 17.£i, 17.i.4, 17.k, 19, 20, 22,
23.c, 25.a, 25.b, 25.c.ii, and 25.d.ii. For
additional discussion regarding the
effective date of the rule, see part VI of
the SUPPLEMENTARY INFORMATION below.
FOR FURTHER INFORMATION CONTACT:
Dania L. Ayoubi, David H. Hixson,
Alexandra W. Reimelt, or Joel L.
Singerman, Counsels; or William R.
Corbett, Laura A. Johnson, or Amanda E.
Quester, Senior Counsels; Office of
Regulations, at (202) 435-7700.
SUPPLEMENTARY INFORMATION:

I. Summary of the Final Rule

In January 2013, the Bureau issued
several final rules concerning mortgage
markets in the United States (2013 Title
XIV Final Rules), pursuant to the Dodd-

Frank Wall Street Reform and Consumer
Protection Act (Dodd-Frank Act), Public
Law 111-203, 124 Stat. 1376 (2010).1
Two of these rules were (1) the Mortgage
Servicing Rules Under the Real Estate
Settlement Procedures Act (Regulation
X) (2013 RESPA Servicing Final Rule); 2
and (2) the Mortgage Servicing Rules
Under the Truth in Lending Act
(Regulation Z) (2013 TILA Servicing
Final Rule).3

The Bureau clarified and revised
those rules through notice and comment
rulemaking during the summer and fall
of 2013 in the (1) Amendments to the
2013 Mortgage Rules under the Real
Estate Settlement Procedures Act
(Regulation X) and the Truth in Lending
Act (Regulation Z) (July 2013 Mortgage
Final Rule)4 and (2) Amendments to the
2013 Mortgage Rules under the Equal
Credit Opportunity Act (Regulation B),
Real Estate Settlement Procedures Act
(Regulation X), and the Truth in
Lending Act (Regulation Z) (September
2013 Mortgage Final Rule).5 In October
2013, the Bureau clarified compliance
requirements in relation to successors in
interest, early intervention
requirements, bankruptcy law, and the
Fair Debt Collection Practices Act
(FDCPA),® through an Interim Final
Rule (October 2013 IFR or IFR) 7 and a

1 Specifically, on January 10, 2013, the Bureau
issued Escrow Requirements Under the Truth in
Lending Act (Regulation Z), 78 FR 4725 (Jan. 22,
2013) (2013 Escrows Final Rule), High-Cost
Mortgage and Homeownership Counseling
Amendments to the Truth in Lending Act
(Regulation Z) and Homeownership Counseling
Amendments to the Real Estate Settlement
Procedures Act (Regulation X), 78 FR 6855 (Jan. 31,
2013) (2013 HOEPA Final Rule), and Ability to
Repay and Qualified Mortgage Standards Under the
Truth in Lending Act (Regulation Z), 78 FR 6407
(Jan. 30, 2013) (January 2013 ATR Final Rule). The
Bureau concurrently issued a proposal to amend the
January 2013 ATR Final Rule, which was finalized
on May 29, 2013. See 78 FR 6621 (Jan. 30, 2013)
(January 2013 ATR Proposal) and 78 FR 35429 (June
12, 2013) (May 2013 ATR Final Rule). On January
17, 2013, the Bureau issued the Real Estate
Settlement Procedures Act (Regulation X) and Truth
in Lending Act (Regulation Z) Mortgage Servicing
Final Rules, 78 FR 10901 (Feb. 14, 2013)
(Regulation Z) and 78 FR 10695 (Feb. 14, 2013)
(Regulation X) (2013 Mortgage Servicing Final
Rules). On January 18, 2013, the Bureau issued the
Disclosure and Delivery Requirements for Copies of
Appraisals and Other Written Valuations Under the
Equal Credit Opportunity Act (Regulation B), 78 FR
7215 (Jan. 31, 2013) (2013 ECOA Valuations Final
Rule) and, jointly with other agencies, issued
Appraisals for Higher-Priced Mortgage Loans
(Regulation Z), 78 FR 10367 (Feb. 13, 2013) (2013
Interagency Appraisals Final Rule). On January 20,
2013, the Bureau issued the Loan Originator
Compensation Requirements under the Truth in
Lending Act (Regulation Z), 78 FR 11279 (Feb. 15,
2013) (2013 Loan Originator Final Rule).

278 FR 10695 (Feb. 14, 2013).

378 FR 10901 (Feb. 14, 2013).

478 FR 44685 (July 24, 2013).

578 FR 60381 (Oct. 1, 2013).

615 U.S.C. 1692 et seq.

778 FR 62993 (Oct. 23, 2013).

contemporaneous compliance bulletin
(October 2013 Servicing Bulletin).8 In
addition, in October 2014, the Bureau
added an alternative definition of small
servicer in the Amendments to the 2013
Mortgage Rules under the Truth in
Lending Act (Regulation Z).® The
purpose of each of these updates was to
address important questions raised by
industry, consumer advocacy groups,
and other stakeholders. The 2013
RESPA Servicing Final Rule and the
2013 TILA Servicing Final Rule, as
amended in 2013 and 2014, are
collectively referred to herein as the
2013 Mortgage Servicing Final Rules.

On November 20, 2014, the Bureau
issued a proposed rule that would have
further amended the 2013 Mortgage
Servicing Final Rules.1® The proposal
covered nine major topics, and focused
primarily on clarifying, revising, or
amending provisions regarding force-
placed insurance notices, policies and
procedures, early intervention, and loss
mitigation requirements under
Regulation X’s servicing provisions; and
prompt crediting and periodic statement
requirements under Regulation Z’s
servicing provisions. The proposal also
addressed proper compliance regarding
certain servicing requirements when a
person is a potential or confirmed
successor in interest, is a debtor in
bankruptcy, or sends a cease
communication request under the Fair
Debt Collection Practices Act.

The Bureau is now finalizing the
proposed amendments, with additional
clarifications and revisions, to revise
regulatory provisions and official
interpretations relating to the Regulation
X and Z mortgage servicing rules.1* The
final rule also covers nine major topics,
summarized below, generally in the
order they appear in the final rule. More
details can be found in the section-by-
section analysis below.

1. Successors in interest. The Bureau
is finalizing three sets of rule changes
relating to successors in interest. First,
the Bureau is adopting definitions of
successor in interest for purposes of
Regulation X’s subpart C and Regulation
Z that are modeled on the categories of
transfers protected under section 341(d)
of the Garn-St Germain Act. Second, the
Bureau is finalizing rules relating to

8 Bureau of Consumer Fin. Prot., CFPB Bulletin
2013-12, Implementation Guidance for Certain
Mortgage Servicing Rules (Oct. 15, 2013), available
at http://files.consumerfinance.gov/f/201310_cfpb_
mortgage-servicing_bulletin.pdyf.

979 FR 65300, 65304 (Nov. 3, 2014).

1079 FR 74175 (Dec. 15, 2014).

11 Note that RESPA and TILA differ in their
terminology. Whereas Regulation X generally refers
to “borrowers,” Regulation Z generally refers to
“‘consumers.”


http://files.consumerfinance.gov/f/201310_cfpb_mortgage-servicing_bulletin.pdf
http://files.consumerfinance.gov/f/201310_cfpb_mortgage-servicing_bulletin.pdf
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how a mortgage servicer confirms a
successor in interest’s identity and
ownership interest.12 Third, the Bureau
is applying the Regulation X and Z
mortgage servicing rules to successors in
interest once a servicer confirms the
successor in interest’s status.

2. Definition of delinquency. The
Bureau is finalizing a general definition
of delinquency that applies to all of the
servicing provisions of Regulation X and
the provisions regarding periodic
statements for mortgage loans in
Regulation Z. Delinquency means a
period of time during which a borrower
and a borrower’s mortgage loan
obligation are delinquent. A borrower
and a borrower’s mortgage loan
obligation are delinquent beginning on
the date a periodic payment sufficient to
cover principal, interest, and, if
applicable, escrow, becomes due and
unpaid, until such time as no periodic
payment is due and unpaid.

3. Requests for information. The
Bureau is finalizing amendments that
change how a servicer must respond to
requests for information asking for
ownership information for loans in trust
for which the Federal National Mortgage
Association (Fannie Mae) or Federal
Home Loan Mortgage Corporation
(Freddie Mac) is the owner of the loan
or the trustee of the securitization trust
in which the loan is held.

4. Force-placed insurance. The
Bureau is finalizing amendments to the
force-placed insurance disclosures and
model forms to account for when a
servicer wishes to force-place insurance
when the borrower has insufficient,
rather than expiring or expired, hazard
insurance coverage on the property.
Additionally, servicers now will have
the option to include a borrower’s
mortgage loan account number on the
notices required under § 1024.37. The
Bureau also is finalizing several
technical edits to correct discrepancies
between the model forms and the text of
§1024.37.

5. Early intervention. The Bureau is
clarifying the early intervention live
contact obligations for servicers to
establish or make good faith efforts to
establish live contact so long as the
borrower remains delinquent. The
Bureau is also clarifying requirements
regarding the frequency of the written
early intervention notices, including
when there is a servicing transfer. In
addition, regarding certain borrowers
who are in bankruptcy or who have
invoked their cease communication

12 This final rule uses the term ‘“‘successor in
interest’s status” to refer to the successor in
interest’s identity and ownership interest in the
property.

rights under the FDCPA, the Bureau is
finalizing exemptions for servicers from
complying with the live contact
obligations but requiring servicers to
provide written early intervention
notices under certain circumstances.

6. Loss mitigation. The Bureau is
finalizing several amendments relating
to the loss mitigation requirements. The
final rule: (1) Requires servicers to meet
the loss mitigation requirements more
than once in the life of a loan for
borrowers who become current on
payments at any time between the
borrower’s prior complete loss
mitigation application and a subsequent
loss mitigation application; (2) modifies
an existing exception to the 120-day
prohibition on foreclosure filing to
allow a servicer to join the foreclosure
action of a superior or subordinate
lienholder; (3) clarifies how servicers
select the reasonable date by which a
borrower should return documents and
information to complete an application;
(4) clarifies that, if the servicer has
already made the first notice or filing,
and a borrower timely submits a
complete loss mitigation application: (i)
The servicer must not move for
foreclosure judgment or order of sale, or
conduct a foreclosure sale, even where
the sale proceedings are conducted by a
third party, unless one of the specified
circumstances is met (i.e., the
borrower’s loss mitigation application is
properly denied, withdrawn, or the
borrower fails to perform on a loss
mitigation agreement); (ii) that absent
one of the specified circumstances,
conduct of the sale violates the rule; (iii)
that the servicer must instruct
foreclosure counsel promptly not to
make any further dispositive motion, to
avoid a ruling or order on a pending
dispositive motion, or to prevent
conduct of a foreclosure sale, unless one
of the specified circumstances is met;
and (iv) that the servicer is not relieved
from its obligations by counsel’s actions
or inactions; (5) requires that servicers
provide a written notice to a borrower
within five days (excluding Saturdays,
Sundays, or legal holidays) after they
receive a complete loss mitigation
application and requires that the notice:
(i) Indicate that the servicer has received
a complete application; (ii) provide the
date of completion, a statement that the
servicer expects to complete its
evaluation within 30 days from the date
it received the complete application,
and an explanation that the borrower is
entitled to certain specific foreclosure
protections and may be entitled to
additional protections under State or
Federal law; (iii) clarify that the servicer
might need additional information later,

in which case the evaluation could take
longer and the foreclosure protections
could end if the servicer does not
receive the information as requested; (6)
sets forth how servicers must attempt to
obtain information not in the borrower’s
control and evaluate a loss mitigation
application while waiting for third party
information; requires servicers to
exercise reasonable diligence to obtain
the information and prohibits servicers
from denying borrowers solely because
a servicer lacks required information not
in the borrower’s control, except under
certain circumstances; requires servicers
in this circumstance to complete all
possible steps in the evaluation process
within the 30 days, notwithstanding the
lack of the required third-party
information; requires that servicers
promptly provide a written notice to the
borrower if the servicer lacks required
third party information 30 days after
receiving the borrower’s complete
application and cannot evaluate the
application in accordance with
applicable requirements established by
the owner or assignee of the mortgage
loan; and requires servicers to notify
borrowers of their determination on the
application in writing promptly upon
receipt of the third party information it
lacked; (7) permits servicers to offer a
short-term repayment plan based upon
an evaluation of an incomplete loss
mitigation application; (8) clarifies that
servicers may stop collecting documents
and information from a borrower for a
particular loss mitigation option after
receiving information confirming that,
pursuant to any requirements
established by the owner or assignee,
the borrower is ineligible for that
option; and clarifies that servicers may
not stop collecting documents and
information for any loss mitigation
option based solely upon the borrower’s
stated preference but may stop
collecting documents and information
for any loss mitigation option based on
the borrower’s stated preference in
conjunction with other information, as
prescribed by requirements established
by the owner or assignee of the mortgage
loan; and (9) addresses and clarifies
how loss mitigation procedures and
timelines apply when a transferee
servicer receives a mortgage loan for
which there is a loss mitigation
application pending at the time of a
servicing transfer.

7. Prompt payment crediting. The
Bureau is clarifying how servicers must
treat periodic payments made by
consumers who are performing under
either temporary loss mitigation
programs or permanent loan
modifications. Periodic payments made
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pursuant to temporary loss mitigation
programs must continue to be credited
according to the loan contract and
could, if appropriate, be credited as
partial payments, while periodic
payments made pursuant to a
permanent loan modification must be
credited under the terms of the
permanent loan agreement.

8. Periodic statements. The Bureau is
finalizing several requirements relating
to periodic statements. The final rule:
(1) Clarifies certain periodic statement
disclosure requirements relating to
mortgage loans that have been
accelerated, are in temporary loss
mitigation programs, or have been
permanently modified, to conform
generally the disclosure of the amount
due with the Bureau’s understanding of
the legal obligation in each of those
circumstances, including that the
amount due may only be accurate for a
specified period of time when a
mortgage loan has been accelerated; (2)
requires servicers to send modified
periodic statements (or coupon books,
where servicers are otherwise permitted
to send coupon books instead of
periodic statements) to consumers who
have filed for bankruptcy, subject to
certain exceptions, with content varying
depending on whether the consumer is
a debtor in a chapter 7 or 11 bankruptcy
case, or a chapter 12 or 13 bankruptcy
case; and includes proposed sample
periodic statement forms that servicers
may use for consumers in bankruptcy to
ensure compliance with §1026.41; and
(3) exempts servicers from the periodic
statement requirement for charged-off
mortgage loans if the servicer will not
charge any additional fees or interest on
the account and provides a periodic
statement including additional
disclosures related to the effects of
charge-off.

9. Small servicer. The Bureau is
finalizing certain changes to the small
servicer determination. The small
servicer exemption generally applies to
servicers who service 5,000 or fewer
mortgage loans for all of which the
servicer is the creditor or assignee. The
final rule excludes certain seller-
financed transactions and mortgage
loans voluntarily serviced for a non-
affiliate, even if the non-affiliate is not
a creditor or assignee, from being
counted toward the 5,000 loan limit,
allowing servicers that would otherwise
qualify for small servicer status to retain
their exemption while servicing those
transactions.

In addition to the changes discussed
above, the final rule also makes
technical corrections and minor
clarifications to wording throughout
several provisions of Regulations X and

Z that generally are not substantive in
nature.

II. Background

Title XIV Rules Under the Dodd-Frank
Act

In response to an unprecedented cycle
of expansion and contraction in the
mortgage market that sparked the most
severe U.S. recession since the Great
Depression, Congress passed the Dodd-
Frank Act, which was signed into law
on July 21, 2010. In the Dodd-Frank Act,
Congress established the Bureau and
generally consolidated the rulemaking
authority for Federal consumer financial
laws, including the Truth in Lending
Act (TILA) and the Real Estate
Settlement Procedures Act (RESPA), in
the Bureau.13 At the same time,
Congress significantly amended the
statutory requirements governing
mortgages with the intent to restrict the
practices that contributed to and
exacerbated the crisis.’* Under the
statute, most of these new requirements
would have taken effect automatically
on January 21, 2013, if the Bureau had
not issued implementing regulations by
that date.15 To avoid uncertainty and
potential disruption in the national
mortgage market at a time of economic
vulnerability, the Bureau issued several
final rules in January 2013 to implement
these new statutory provisions and
provide for an orderly transition. These
rules included the 2013 RESPA
Servicing Final Rule and the 2013 TILA
Servicing Final Rule, issued on January
17, 2013. Pursuant to the Dodd-Frank
Act, which permitted a maximum of one
year for implementation, these rules
became effective on January 10, 2014.
The Bureau issued additional
corrections and clarifications to the
2013 RESPA Servicing Final Rule and
the 2013 TILA Servicing Final Rule in

13 See, e.g., sections 1011 and 1021 of the Dodd-
Frank Act, 12 U.S.C. 5491 and 5511 (establishing
and setting forth the purpose, objectives, and
functions of the Bureau); section 1061 of the Dodd-
Frank Act, 12 U.S.C. 5581 (consolidating certain
rulemaking authority for Federal consumer
financial laws in the Bureau); section 1100A of the
Dodd-Frank Act (codified in scattered sections of 15
U.S.C.) (similarly consolidating certain rulemaking
authority in the Bureau). But see Section 1029 of
the Dodd-Frank Act, 12 U.S.C. 5519 (subject to
certain exceptions, excluding from the Bureau’s
authority any rulemaking authority over a motor
vehicle dealer that is predominantly engaged in the
sale and servicing of motor vehicles, the leasing and
servicing of motor vehicles, or both).

14 See title XIV of the Dodd-Frank Act, Public
Law 111-203, 124 Stat. 1376 (2010) (codified in
scattered sections of 12 U.S.C., 15 U.S.C., and 42
U.S.C.).

15 See Dodd-Frank Act section 1400(c), 15 U.S.C.
1601 note.

the summer and fall of 2013 and in the
fall of 2014.

III. Summary of the Rulemaking
Process

A. Implementation Plan for New
Mortgage Rules

On February 13, 2013, the Bureau
announced an initiative to support
implementation of the new mortgage
rules (Implementation Plan),16 under
which the Bureau would work with the
mortgage industry to ensure that the
2013 Title XIV Final Rules could be
implemented accurately and
expeditiously. The Implementation Plan
included: (1) Coordination with other
agencies; (2) Publication of plain-
language guides to the new rules; (3)
Ongoing conversations with
stakeholders involved in
implementation with respect to
questions and concerns they had
identified; (4) Publication of additional
interpretive guidance and corrections or
clarifications of the new rules as
needed; (5) Publication of readiness
guides for the new rules; and (5)
Education of consumers on the new
rules.

In the course of the implementation
process, the Bureau identified a number
of respects in which the 2013 Mortgage
Servicing Final Rules posed
implementation challenges. As a result,
in July 2013 and September 2013,
following notice and comment, the
Bureau issued two final rules amending
discrete aspects of the 2013 Mortgage
Servicing Final Rules. Among other
things, the July 2013 Mortgage Final
Rule clarified, corrected, or amended
provisions on the relation to State law
to Regulation X’s servicing
requirements; implementation dates for
certain adjustable-rate mortgage
servicing notices under Regulation Z;
and the small servicer exemption from
certain servicing rules. Among other
things, the September 2013 Mortgage
Final Rule modified provisions of
Regulation X related to error resolution,
information requests, and loss
mitigation procedures. In October 2013,
the Bureau issued an IFR, which among
other things, provisionally suspended
the effectiveness of certain requirements
of the 2013 Mortgage Servicing Final
Rules with respect to consumers in
bankruptcy and consumers who had
exercised their rights under the FDCPA
to direct that debt collectors cease

16 Press Release, Bureau of Consumer Fin. Prot.,
CFPB Lays Out Implementation Plan for New
Mortgage Rules (Feb. 13, 2013), available at http://
www.consumerfinance.gov/newsroom/consumer-
financial-protection-bureau-lays-out-
implementation-plan-for-new-mortgage-rules/.


http://www.consumerfinance.gov/newsroom/consumer-financial-protection-bureau-lays-out-implementation-plan-for-new-mortgage-rules/
http://www.consumerfinance.gov/newsroom/consumer-financial-protection-bureau-lays-out-implementation-plan-for-new-mortgage-rules/
http://www.consumerfinance.gov/newsroom/consumer-financial-protection-bureau-lays-out-implementation-plan-for-new-mortgage-rules/
http://www.consumerfinance.gov/newsroom/consumer-financial-protection-bureau-lays-out-implementation-plan-for-new-mortgage-rules/

Federal Register/Vol. 81,

No. 202/ Wednesday, October 19, 2016/Rules and Regulations

72163

contacting them with respect to
outstanding debts. In the October 2013
Servicing Bulletin, the Bureau also
clarified compliance requirements
regarding successors in interest, early
intervention live contact requirements,
and the FDCPA. In addition, in October
2014, the Bureau issued a final rule that,
among other things, added an
alternative definition of small servicer
that applies to certain nonprofit entities
that service, for a fee, only loans for
which the servicer or an associated
nonprofit entity is the creditor.

B. Ongoing Monitoring

After the January 10, 2014 effective
date of the rules, the Bureau has
continued to engage in ongoing outreach
and monitoring with industry,
consumer advocacy groups, and other
stakeholders. As a result, the Bureau has
identified further issues that continue to
pose implementation challenges or
require clarification. The Bureau has
also recognized that there are instances
in which the rules are creating
unintended consequences or failing to
achieve desired objectives.

The Bureau recognizes that industry
has incurred costs in the
implementation of the 2013 Mortgage
Servicing Final Rules. The Bureau
believes that the majority of the
provisions in this final rule would
impose, at most, minimal new
compliance burdens, and in many cases
would reduce the compliance burden
relative to the existing rules. Where the
Bureau is adding new requirements to
the 2013 Mortgage Servicing Final
Rules, the Bureau is doing so after
careful weighing of incremental costs
and benefits.

This final rule adopts the proposed
amendments with some additional
clarifications and revisions. The
purpose of these updates is to address
important questions raised by industry,
consumer advocacy groups, and other
stakeholders.

C. Testing of Bankruptcy Periodic
Statement Sample Forms

In the proposed rule, the Bureau
indicated that it would conduct
consumer testing of the proposed
sample periodic statement forms for
consumers who have filed for
bankruptcy and would publish and seek
comment on a report summarizing the
methods and results of such testing
prior to finalizing any sample forms.
Following publication of the proposed
rule, the Bureau engaged Fors Marsh
Group (FMG), a research and consulting
firm that specializes in designing
disclosures and consumer testing, to
conduct one-on-one cognitive

interviews to test the Bureau’s proposed
sample periodic statement forms for
consumers who have filed for
bankruptcy. As described in detail in
the report summarizing the testing,1”
between May 2015 and August 2015, the
Bureau worked with the firm to conduct
three rounds of one-on-one cognitive
interviews with a total of 51 consumers
in Arlington, Virginia, Fort Lauderdale,
Florida, and Chicago, Illinois. Efforts
were made to recruit a significant
number of participants who had filed
for bankruptcy, who had a mortgage
(preferably when they filed for
bankruptcy), and who had trouble
making mortgage payments in the last
two years.

During the interviews, participants
were shown sample modified periodic
statements. In general, participants who
had filed for chapter 7 bankruptcy
reviewed statements tailored to
borrowers who are debtors in a chapter
7 or chapter 11 bankruptcy case, while
participants who had filed for chapter
13 bankruptcy reviewed statements
tailored to borrowers who are debtors in
a chapter 12 or chapter 13 bankruptcy
case. Participants were asked specific
questions to test their understanding of
the information presented in the sample
statements and how easily they could
find various pieces of information
presented in the sample statements, as
well as to learn about how they would
use the information presented in the
sample statements. The Bureau and
FMG jointly developed revisions to all
of the forms between rounds to address
any apparent usability or
comprehension issues and in response
to public comments the Bureau received
on the proposed rule.

The Bureau conducted the consumer
testing after the close of the original
comment period. The notice seeking
public comment specifically on the
report summarizing the methods and
results of the testing was published in
the Federal Register on April 26,
2016.18

D. Comments on the Proposed Rule and
Testing of Bankruptcy Periodic
Statement Sample Forms

The Bureau issued the proposed rule
on November 20, 2014, and the proposal
was published in the Federal Register
on December 15, 2014.19 The comment

17 Fors Marsh Group, Testing of Bankruptcy
Periodic Statement Forms for Mortgage Servicing
(Feb. 2016), available at http://
www.consumerfinance.gov/data-research/research-
reports/testing-bankruptcy-periodic-statement-
forms-mortgage-servicing/ (report on consumer
testing submitted to the Bureau of Consumer Fin.
Prot.).

1881 FR 24519 (Apr. 26, 2016).

1979 FR 74175 (Dec. 15, 2014).

period ended on March 16, 2015. The
comment period on the report
summarizing the results of the
consumer testing of bankruptcy periodic
statement sample forms ended on May
26, 2016. The Bureau received more
than 160 comments on the proposed
rule and approximately 20 comments on
the testing report. The comments were
received from consumers, consumer
advocacy groups, government agencies,
servicers, industry trade associations,
and others. As discussed in more detail
below, the Bureau has considered these
comments in adopting this final rule.

The Bureau notes that a number of
consumer advocacy group commenters
discussed language access and
communications with consumers with
limited English proficiency (LEP) and
indicated that this is an area that needs
further action and attention from the
Bureau. One commenter urged the
Bureau to consider additional
rulemaking to require servicers to
respond effectively to the needs of LEP
borrowers. Another commenter stated
that servicers’ failure to communicate
effectively with LEP homeowners
remains a major unresolved issue, and
said that servicers fail to provide written
communication in the homeowner’s
preferred non-English language, fail to
provide adequate oral translation for
LEP homeowners, and refuse to accept
official government documents in non-
English languages. The commenter
suggested that the Bureau should ensure
that materials and points of contact are
available in homeowners’ preferred
languages.

The Bureau takes seriously the
important considerations of language
access. The Bureau believes that LEP
consumers should be served fairly,
equitably, and in a nondiscriminatory
manner. The Bureau recognizes that LEP
consumers face particular challenges
and obstacles in accessing effective loss
mitigation. The Bureau believes that
servicers should communicate with
borrowers clearly, including in the
consumer’s preferred language, where
possible, and especially when lenders
advertise in the consumer’s preferred
language.

T%ie Bureau has not had the
opportunity, however, to test either the
new disclosures that the Bureau is
adopting in this final rule or the pre-
existing RESPA and TILA servicing
disclosures in languages other than
English. Nor has the Bureau had the
opportunity to take comment from all
interested parties about the significant
operational challenges implicated in
addressing language access in the
mortgage servicing context.
Accordingly, the Bureau is not imposing


http://www.consumerfinance.gov/data-research/research-reports/testing-bankruptcy-periodic-statement-forms-mortgage-servicing/
http://www.consumerfinance.gov/data-research/research-reports/testing-bankruptcy-periodic-statement-forms-mortgage-servicing/
http://www.consumerfinance.gov/data-research/research-reports/testing-bankruptcy-periodic-statement-forms-mortgage-servicing/
http://www.consumerfinance.gov/data-research/research-reports/testing-bankruptcy-periodic-statement-forms-mortgage-servicing/
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mandatory language translation
requirements or other language access
requirements at this time with respect to
the mortgage servicing disclosures and
other mortgage servicing requirements.

Although the Bureau declines at this
time to implement requirements
regarding language access, the Bureau
reiterates the importance of servicers
communicating clearly and in a non-
discriminatory manner with all
consumers, including those with limited
English proficiency. Servicers should
ensure they are in compliance with all
applicable law. For instance, servicers
may have separate responsibilities
under State law, which may, in certain
circumstances, require that financial
institutions provide foreign language
services. As the Bureau has previously
noted, the Final Servicing Rules do not
have the effect of prohibiting State law
from affording borrowers broader
consumer protections relating to
mortgage servicing than those conferred
under the mortgage servicing rules.20
The Bureau will continue to consider
language access generally in connection
with mortgage servicing, including
access to effective loss mitigation. The
Bureau continues to explore the
obstacles that LEP consumers face when
attempting to access credit, as well as
the challenges that servicers and
creditors face when interacting with
those consumers.2! The Bureau will
consider further requirements on
servicer communications with LEP
consumers in the mortgage servicing
context, if appropriate.

IV. Legal Authority

As discussed more fully in the
section-by-section analysis, the Bureau
is issuing this final rule pursuant to
RESPA, TILA, the FDCPA, and the
Dodd-Frank Act. Section 1061 of the
Dodd-Frank Act transferred to the
Bureau the “consumer financial
protection functions” previously vested
in certain other Federal agencies,
including the Board of Governors of the
Federal Reserve System (Board). The
term ““consumer financial protection

2078 FR 10696, 10706 (Feb. 14, 2013).

21 The Bureau has created a Language Access
Task Force, which is an internal cross-divisional
working group aimed at developing and executing
a Bureau-wide strategy to provide LEP consumers
with meaningful access to information produced by
the Bureau. The Language Access Task Force
coordinated the development of the Bureau’s
Language Access Plan, which describes the
Bureau’s policy and how the current language
access activities are implemented across all of the
Bureau’s operations, programs, and services. Bureau
of Consumer Fin. Prot. Language Access Plan,
available at https://www.federalregister.gov/
articles/2014/10/08/2014-24122/proposed-
language-access-plan-for-the-consumer-financial-
protection-bureau.

function” is defined to include “all
authority to prescribe rules or issue
orders or guidelines pursuant to any
Federal consumer financial law,
including performing appropriate
functions to promulgate and review
such rules, orders, and guidelines.”
Section 1061 of the Dodd-Frank Act also
transferred to the Bureau all of the
Department of Housing and Urban
Development’s (HUD’s) consumer
protection functions relating to RESPA.
Title X of the Dodd-Frank Act,
including section 1061 of the Dodd-
Frank Act, along with RESPA, TILA, the
FDCPA, and certain subtitles and
provisions of title XIV of the Dodd-
Frank Act, are Federal consumer
financial laws.22

A. RESPA

Section 19(a) of RESPA, 12 U.S.C.
2617(a), authorizes the Bureau to
prescribe such rules and regulations, to
make such interpretations, and to grant
such reasonable exemptions for classes
of transactions, as may be necessary to
achieve the purposes of RESPA, which
include its consumer protection
purposes. In addition, section 6(j)(3) of
RESPA, 12 U.S.C. 2605(j)(3), authorizes
the Bureau to establish any
requirements necessary to carry out
section 6 of RESPA, and section
6(k)(1)(E) of RESPA, 12 U.S.C.
2605(k)(1)(E), authorizes the Bureau to
prescribe regulations that are
appropriate to carry out RESPA’s
consumer protection purposes. As
identified in the 2013 RESPA Servicing
Final Rule, the consumer protection
purposes of RESPA include ensuring
that servicers respond to borrower
requests and complaints in a timely
manner and maintain and provide
accurate information, helping borrowers
avoid unwarranted or unnecessary costs
and fees and facilitating review for
foreclosure avoidance options. Each of
the amendments or clarifications to
Regulation X is intended to achieve
some or all these purposes.

Additionally, as explained below,
certain of the amendments to Regulation
X implement specific provisions of
RESPA.

22 See Dodd-Frank Act section 1002(14), 12 U.S.C.
5481(14) (defining “‘Federal consumer financial
law”” to include the “enumerated consumer laws,”
the provisions of title X of the Dodd-Frank Act, and
the laws for which authorities are transferred under
title X subtitles F and H of the Dodd-Frank Act);
Dodd-Frank Act section 1002(12), 12 U.S.C.
5481(12) (defining “enumerated consumer laws” to
include TILA); Dodd-Frank Act section 1400(b), 12
U.S.C. 5481(12) note (defining “enumerated
consumer laws” to include certain subtitles and
provisions of Dodd-Frank Act title XIV); Dodd-
Frank Act section 1061(b)(7), 12 U.S.C. 5581(b)(7)
(transferring to the Bureau all of HUD’s consumer
protection functions relating to RESPA).

This final rule also includes
amendments to the official Bureau
commentary in Regulation X. Section
19(a) of RESPA authorizes the Bureau to
make such reasonable interpretations of
RESPA as may be necessary to achieve
the consumer protection purposes of
RESPA. Good faith compliance with the
interpretations affords servicers
protection from liability under section
19(b) of RESPA.

B. TILA

Section 105(a) of TILA, 15 U.S.C.
1604(a), authorizes the Bureau to
prescribe regulations to carry out the
purposes of TILA. Under section 105(a),
such regulations may contain such
additional requirements, classifications,
differentiations, or other provisions, and
may provide for such adjustments and
exceptions for all or any class of
transactions, as in the judgment of the
Bureau are necessary or proper to
effectuate the purposes of TILA, to
prevent circumvention or evasion
thereof, or to facilitate compliance
therewith. Under section 102(a), 15
U.S.C. 1601(a), the purposes of TILA
include assuring the meaningful
disclosure of credit terms to enable
consumers to compare more readily the
various credit terms available and avoid
the uninformed use of credit and to
protect consumers against inaccurate
and unfair credit billing practices. The
Bureau’s amendments to Regulation Z
carry out TILA’s purposes and such
additional requirements, adjustments,
and exceptions as, in the Bureau’s
judgment, are necessary and proper to
carry out the purposes of TILA, prevent
circumvention or evasion thereof, or to
facilitate compliance therewith.

Section 105(f) of TILA, 15 U.S.C.
1604(f), authorizes the Bureau to exempt
from all or part of TILA any class of
transactions if the Bureau determines
that TILA coverage does not provide a
meaningful benefit to consumers in the
form of useful information or protection.
For the reasons discussed in this notice,
the Bureau exempts certain transactions
from the requirements of TILA pursuant
to its authority under section 105(f) of
TILA.

Additionally, as explained below,
certain of the amendments to Regulation
Z implement specific provisions of
TILA.

This final rule also includes
amendments to the official Bureau
commentary in Regulation Z. Good faith
compliance with the interpretations
affords protection from liability under
section 130(f) of TILA.


https://www.federalregister.gov/articles/2014/10/08/2014-24122/proposed-language-access-plan-for-the-consumer-financial-protection-bureau
https://www.federalregister.gov/articles/2014/10/08/2014-24122/proposed-language-access-plan-for-the-consumer-financial-protection-bureau
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C. FDCPA

As explained in the section-by-section
analysis, the Bureau also is issuing an
FDCPA interpretive rule in a separate
notice issued concurrently with this
Final Rule.23 The Bureau exercises its
authority to prescribe rules with respect
to the collection of debts by debt
collectors pursuant to section 814(d) of
the FDCPA, 15 U.S.C. 16921(d), and its
power to issue advisory opinions under
section 813(e) of the FDCPA, 15 U.S.C.
1692k(e). Under that section, “[n]o
provision of [the FDCPA] imposing any
liability shall apply to any act done or
omitted in good faith in conformity with
any advisory opinion of the Bureau,
notwithstanding that after such act or
omission has occurred, such opinion is
amended, rescinded, or determined by
judicial or other authority to be invalid
for any reason.” The Bureau relies on
this authority to issue an FDCPA
interpretive rule interpreting the
exceptions set forth in section 805(c)(2)
and (3) of the FDCPA to include the
written early intervention notice
required by proposed § 1024.39(d)(2)(iii)
as well as providing that loss mitigation
information or assistance provided in
response to a borrower-initiated
communication should be considered
outside the scope of a borrower’s
invocation of the cease communication
right. The interpretive rule also
interprets the term consumer for
purposes of FDCPA section 805 to
include a confirmed successor in
interest, as that term is defined in
Regulation X § 1024.31 and Regulation
7 §1026.2(a)(27)(ii).

D. The Dodd-Frank Act

Section 1022(b)(1) of the Dodd-Frank
Act, 12 U.S.C. 5512(b)(1), authorizes the
Bureau to prescribe rules “‘as may be
necessary or appropriate to enable the
Bureau to administer and carry out the
purposes and objectives of the Federal
consumer financial laws, and to prevent
evasions thereof.” RESPA, TILA, the
FDCPA, and title X of the Dodd-Frank
Act are Federal consumer financial
laws.

Section 1032(a) of the Dodd-Frank
Act, 12 U.S.C. 5532(a), provides that the

23 See Bureau of Consumer Fin. Prot., Official
Bureau Interpretations: Safe Harbors from Liability
under the Fair Debt Collection Practices Act for
Certain Actions Taken in Compliance with
Mortgage Servicing Rules under the Real Estate
Settlement Procedures Act (Regulation X) and the
Truth in Lending Act (Regulation Z) (Aug. 4, 2016),
available at http://www.consumerfinance.gov/
policy-compliance/rulemaking/final-rules/safe-
harbors-liability-under-fair-debt-collection-
practices-act-certain-actions-taken-compliance-
mortgage-servicing-rules-under-real-estate-
settlement-procedures-act-regulation-x-and-truth-
lending-act-regulation-z.

Bureau “may prescribe rules to ensure
that the features of any consumer
financial product or service, both
initially and over the term of the
product or service, are fully, accurately,
and effectively disclosed to consumers
in a manner that permits consumers to
understand the costs, benefits, and risks
associated with the product or service,
in light of the facts and circumstances.”
The authority granted to the Bureau in
section 1032(a) of the Dodd-Frank Act is
broad and empowers the Bureau to
prescribe rules regarding the disclosure
of the “features” of consumer financial
products and services generally.
Accordingly, the Bureau may prescribe
rules containing disclosure
requirements even if other Federal
consumer financial laws do not
specifically require disclosure of such
features.

Section 1032(c) of the Dodd-Frank
Act, 12 U.S.C. 5532(c), provides that, in
prescribing rules pursuant to section
1032 of the Dodd-Frank Act, the Bureau
““shall consider available evidence about
consumer awareness, understanding of,
and responses to disclosures or
communications about the risks, costs,
and benefits of consumer financial
products or services.” Accordingly, in
amending provisions authorized under
section 1032(a) of the Dodd-Frank Act,
the Bureau has considered available
studies, reports, and other evidence
about consumer awareness,
understanding of, and responses to
disclosures or communications about
the risks, costs, and benefits of
consumer financial products or services.

V. Section-by-Section Analysis

A. Overview of Sections Relating to
Successors in Interest in Regulations X
and Z

Introduction

Several aspects of the final rule affect
provisions in both Regulations X and Z.
For example, the definition of
delinquency in § 1024.31 affects
requirements in §§ 1024.39 through
1024.41 of Regulation X, as well as
§1026.41 of Regulation Z. Generally, the
Bureau discusses each section of the
final rule under the heading designating
the applicable regulation below—part
V.B. for Regulation X and part V.C. for
Regulation Z. However, because the
final rule and commentary relating to
successors in interest are interspersed
throughout Regulations X and Z and
many commenters addressed multiple
sections of the proposal at once, this
combined part V.A. provides an
overview of the successor in interest
provisions in the final rule and related
issues raised by commenters for both

Regulations X and Z. The Bureau then
discusses each specific section of the
final rule relating to successors in
interest in more detail under the
heading designating the applicable
regulation below.

Current § 1024.38(b)(1)(vi) provides
that servicers are required to maintain
policies and procedures that are
reasonably designed to ensure that the
servicer can, upon notification of the
death of a borrower, promptly identify
and facilitate communication with the
successor in interest of the deceased
borrower with respect to the property
securing the deceased borrower’s
mortgage loan. The Bureau adopted this
requirement in the 2013 RESPA
Servicing Final Rule because it
understood that successors in interest
may encounter challenges in
communicating with mortgage servicers
about a deceased borrower’s mortgage
loan account.24

The Bureau provided guidance about
this requirement in the October 2013
Servicing Bulletin. The Bureau noted
that it had received reports of servicers
either refusing to speak to a successor in
interest or demanding documents to
prove the successor in interest’s claim to
the property that either did not exist or
were not reasonably available.25 The
Bureau stated that these practices often
prevented a successor in interest from
pursuing assumption of the mortgage
loan and, if applicable, loss mitigation
options.26 The October 2013 Servicing
Bulletin provided examples of servicer
practices and procedures that would
accomplish the objectives set forth in
§1024.38(b)(1)(vi) and alleviate these
problems.27

Despite the Bureau’s guidance
regarding the requirements of the
existing rule, housing counselors and
consumer advocacy groups continue to
report, in both published reports and
their comments on this rulemaking, that

2478 FR 10695, 10781 (Feb. 14, 2013).

25 October 2013 Servicing Bulletin at 2.

26 Id.

27]d. On July 17, 2014, the Bureau also issued an
interpretive rule clarifying that where a successor
in interest who has previously acquired a legal
interest in a dwelling agrees to be added as obligor
on the mortgage loan, the servicer’s express
acknowledgment of the successor in interest as
obligor does not constitute an “‘assumption” as that
term is used in Regulation Z. See 79 FR 41631,
41632-33 (July 17, 2014). Accordingly, the
Regulation Z Ability-to-Repay Rule does not apply
when a creditor expressly accepts a successor in
interest as obligor on a loan under these
circumstances. See id. The interpretive rule also
noted that the servicer must comply with any
ongoing obligations pertaining to consumer credit,
such as the ARM notice requirements (12 CFR
1026.20(c) and (d)) and periodic statement
requirement (12 CFR 1026.41), after the successor
in interest is added as an obligor on the mortgage
note. Id.


http://www.consumerfinance.gov/policy-compliance/rulemaking/final-rules/safe-harbors-liability-under-fair-debt-collection-practices-act-certain-actions-taken-compliance-mortgage-servicing-rules-under-real-estate-settlement-procedures-act-regulation-x-and-truth-lending-act-regulation-z
http://www.consumerfinance.gov/policy-compliance/rulemaking/final-rules/safe-harbors-liability-under-fair-debt-collection-practices-act-certain-actions-taken-compliance-mortgage-servicing-rules-under-real-estate-settlement-procedures-act-regulation-x-and-truth-lending-act-regulation-z
http://www.consumerfinance.gov/policy-compliance/rulemaking/final-rules/safe-harbors-liability-under-fair-debt-collection-practices-act-certain-actions-taken-compliance-mortgage-servicing-rules-under-real-estate-settlement-procedures-act-regulation-x-and-truth-lending-act-regulation-z
http://www.consumerfinance.gov/policy-compliance/rulemaking/final-rules/safe-harbors-liability-under-fair-debt-collection-practices-act-certain-actions-taken-compliance-mortgage-servicing-rules-under-real-estate-settlement-procedures-act-regulation-x-and-truth-lending-act-regulation-z
http://www.consumerfinance.gov/policy-compliance/rulemaking/final-rules/safe-harbors-liability-under-fair-debt-collection-practices-act-certain-actions-taken-compliance-mortgage-servicing-rules-under-real-estate-settlement-procedures-act-regulation-x-and-truth-lending-act-regulation-z
http://www.consumerfinance.gov/policy-compliance/rulemaking/final-rules/safe-harbors-liability-under-fair-debt-collection-practices-act-certain-actions-taken-compliance-mortgage-servicing-rules-under-real-estate-settlement-procedures-act-regulation-x-and-truth-lending-act-regulation-z
http://www.consumerfinance.gov/policy-compliance/rulemaking/final-rules/safe-harbors-liability-under-fair-debt-collection-practices-act-certain-actions-taken-compliance-mortgage-servicing-rules-under-real-estate-settlement-procedures-act-regulation-x-and-truth-lending-act-regulation-z

72166 Federal Register/Vol. 81,

No. 202/ Wednesday, October 19, 2016/Rules and Regulations

successors in interest face a variety of
challenges, including difficulties in
obtaining information about the status
of mortgage loans on their homes or the
monthly payment amount, getting
servicers to accept their payments, and
finding out their options to avoid
foreclosure.28 Housing counselors and
consumer advocacy groups have also
reported that servicers often refuse to
speak with successors in interest, tell
them they must assume the loan before
they can apply for a loss mitigation
option, or accept payments for several
months before telling a successor in
interest that the servicer will no longer
accept payments because the successor
in interest is not a borrower.

Consumer advocacy groups
emphasized in their comments that
successors in interest also continue to
face problems establishing their
successor status. For example, when
surveyed by one consumer advocacy
organization about their experiences
assisting successors in interest, a large
number of elder advocates including
legal services attorneys and housing

28 See, e.g., Alys Cohen, Nat’l Consumer Law Ctr.,
Snapshots of Struggle: Saving the Family Home
After a Death or Divorce, Successors Still Face
Major Challenges in Obtaining Loan Modifications
(Mar. 2016), available at https://www.nclc.org/
images/pdf/pr-reports/report-snapshot-struggle.pdf,
Nat’l Hous. Res. Ctr., Servicer Compliance with
CFPB Servicing Regulations (Feb. 2016), available
at http://www.hsgcenter.org/wp-content/uploads/
2016/02/NHRC-2016-Servicing-Survey-Report.pdf;
Nat’l Consumer Law Ctr., NCLC Survey Reveals
Ongoing Problems with Mortgage Servicing (May
2015), available at http://www.nclc.org/images/pdf/
foreclosure_mortgage/mortgage_servicing/ib-
servicing-issues-2015.pdf; Nat’l Council of La Raza
& Nat’l Hous. Res. Ctr., Are Mortgage Servicers
Following the New Rules? A Snapshot of
Compliance with CFPB Servicing Standards 3, 7
(Jan. 9, 2015), available at http://www.nclr.org/
Assets/uploads/Publications/
mortgageservicesreport _11215.pdf; Nat’l Consumer
Law Ctr., Examples of Cases Where Successors in
Interest and Similar Parties Faced Challenges
Seeking Loan Modifications and Communicating
with Mortgage Servicers (July 1, 2014), available at
http://www.nclc.org/images/pdf/foreclosure_
mortgage/mortgage_servicing/successor-stories-
2014.pdf; Cal. Reinvestment Coal., Chasm Between
Words and Deeds X: How Ongoing Mortgage
Servicing Problems Hurt California Homeowners
and Hardest-Hit Communities (May 2014), available
at http://www.calreinvest.org/publications/
california-reinvestment-coalition-research; Nat’l
Hous. Res. Ctr., National Mortgage Settlement
Servicing Standards and Noncompliance: Results of
a National Housing Counselor Survey 8 (June 5,
2013), available at http://www.hsgcenter.org/wp-
content/uploads/2013/06/NMS_Findings.pdf; Cal.
Reinvestment Coal., Chasm Between Words and
Deeds IX: Bank Violations Hurt Hardest Hit
Communities (April 2013), available at http://
www.calreinvest.org/publications/california-
reinvestment-coalition-research. The Bureau’s
examiners have also observed non-compliance with
Regulation X’s policy and procedure requirement
relating to successors in interest. See Bureau of
Consumer Fin. Prot., Supervisory Highlights
Mortgage Servicing Special Edition (Issue 11) at 15—
16 (June 2016).

counselors reported that they had been
asked for probate documents despite
having provided the servicer with a
right of survivorship deed, had been
asked to supply the same documents
regarding proof of successor status
multiple times, had experienced a
servicer refusing to communicate with a
successor in interest at all, or had dealt
with a servicer that was unclear about
what documents were needed to
establish successor status. These reports
suggest that widespread confusion
remains about the rights and options of
successors in interest.

Moreover, the protections established
in the Bureau’s existing rules do not
apply to many categories of successors
in interest in need of assistance. The
office of a State Attorney General
commented that it continues to receive
complaints on behalf of non-borrowers
who obtain property through divorce or
other types of family transfers that are
not covered under the current rules.

The ability of successors in interest to
sell, encumber, or make improvements
to their property is limited by the lien
securing the mortgage loan. As
homeowners of property securing a
mortgage loan, successors in interest
typically must satisfy the loan’s
payment obligations to avoid
foreclosure, even though a successor in
interest will not necessarily have
assumed liability for the mortgage debt
under State law. A foreclosure or
threatened foreclosure imperils a
successor in interest’s ownership
interest and poses significant risk of
consumer harm. Successors in interest,
like other homeowners, can face serious
adverse consequences from foreclosure.
These consumer harms may include loss
of the home and accumulated equity,
displacement, and damage to credit
scores.

Successors in interest may also have
difficulty, beyond that of other
homeowners, in avoiding foreclosure
and may be more likely than other
homeowners to have experienced
recently or to be experiencing an
income disruption due to death or
divorce. Successors in interest may also
have more difficulty than other
homeowners obtaining information
about the status of the mortgage loan,
options for loss mitigation, and payoff
information and may be more likely
than other homeowners to experience
difficulty with the prompt crediting of
their payments, resulting in unnecessary
foreclosure. For all these reasons,
successors in interest are a particularly
vulnerable group at risk of substantial
harms.

These difficulties present significant
problems related to the consumer

protection purposes of RESPA and TILA
and are similar to many of the problems
that prompted the Bureau to adopt the
2013 Mortgage Servicing Rules. As the
Bureau noted in its 2013 RESPA
Servicing Final Rule, RESPA’s
consumer protection purposes include
ensuring that servicers respond to
borrower requests and complaints in a
timely manner and maintain and
provide accurate information, helping
borrowers avoid unwarranted or
unnecessary costs and fees, and
facilitating review for foreclosure
avoidance options. The Dodd-Frank Act
provides the Bureau authority to
establish prohibitions on servicers of
federally related mortgage loans
appropriate to carry out the consumer
protection purposes of RESPA.29 As the
proposal explained, the Bureau believes
that further modifications to Regulation
X’s mortgage servicing rules relating to
successors in interest serve these
purposes, in particular with respect to
preventing unnecessary foreclosure and
other homeowner harms, much as the
2013 RESPA Servicing Final Rule
served these consumer protection
purposes.

The purposes of TILA are to assure a
meaningful disclosure of credit terms so
that the consumers will be able to
compare more readily the various credit
terms available and avoid the
uninformed use of credit and to protect
consumers against inaccurate and unfair
credit billing practices.3? The Bureau
believes these purposes are served by
extending the protections of Regulation
Z’s mortgage servicing rules to
confirmed successors in interest, who,
as owners of dwellings securing
mortgage loans, have an interest in
obtaining timely and accurate account
information as to the mortgage secured
by their dwelling. The Dodd-Frank Act
authorizes the Bureau to modify or
create an exemption from the disclosure
requirements of TILA regarding
residential mortgage loans if the Bureau
determines that such exemption or
modification is in the interest of
consumers and in the public interest.31

As explained in more detail in the
discussion that follows and in the
section-by-section analysis of the final
rule sections,32 the Bureau proposed
three sets of rules relating to successors
in interest. First, the Bureau proposed
rules to define successors in interest for

2912 U.S.C. 5512(b)(1).

3015 U.S.C. 1601(a).

31Dodd-Frank Act section 1405(b), 15 U.S.C.
1601 note.

32 See section-by-section analyses of
§§1024.30(d), 1024.31, 1024.36(i), 1024.38(b)(1)(vi),
1024.39(b)(1), 1024.41(b), 1026.2(a)(11),
1026.2(a)(27), and 1026.41(a), infra.
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purposes of Regulation X’s subpart C
and Regulation Z as those persons who
acquired an ownership interest in the
property securing a mortgage loan in a
transfer protected by the Garn-St
Germain Depository Institutions Act of
1982 (the Garn-St Germain Act).33
Second, the Bureau proposed rules
relating to how a mortgage servicer
confirms a successor in interest’s
identity and ownership interest in the
property. Third, the Bureau proposed to
apply certain mortgage servicing rules to
successors in interest whose identity
and ownership interest in the property
have been confirmed by the servicer.

The Bureau received more comments
on the successor in interest provisions
than on any other aspect of the
proposal. As noted above, in their
comments, consumer advocacy groups
reported that successors in interest
continue to face challenges with respect
to the servicing of mortgage loans
secured by their property. These
commenters generally expressed
support for the Bureau’s proposal and,
in many instances, urged the Bureau to
adopt additional or broader protections
for successors in interest. Servicers,
trade associations, and other industry
commenters, however, raised a variety
of concerns about the Bureau’s proposal,
including operational challenges,
privacy concerns, and questions about
the Bureau’s legal authority and the
proposal’s interaction with other laws.

As explained in more detail in the
discussion that follows and in the
section-by-section analysis of the final
rule sections, the Bureau is finalizing
the three sets of rules relating to
successors in interest with significant
adjustments to address concerns raised
in the comments. The Bureau believes
that the successor in interest provisions
in the final rule are necessary to address
the significant problems successors in
interest continue to encounter with
respect to the servicing of mortgage
loans secured by their property, such as
lack of access to information about the
mortgage loan. The Bureau also believes
that the rule, as finalized, addresses the
operational, privacy, and other
significant concerns raised by
commenters.

As explained below, the final rule
defines successor in interest and
establishes requirements relating to
confirming successors in interest. It also
extends to confirmed successors in
interest the protections of the mortgage
servicing rules that the Bureau
identified in the proposal (Regulation
X’s subpart C and §§ 1026.20(c), (d), and
(e), 1026.36(c), and 1026.41), as well as

3312 U.S.C. 1701j-3(d).

two additional protections that were not
part of the proposal (§§ 1024.17 and
1026.39). These provisions are referred
to herein collectively as the Mortgage
Servicing Rules.34

Consistent with the proposal,
coverage under the final rule does not
depend on whether a successor in
interest has assumed the mortgage loan
obligation (i.e., legal liability for the
mortgage debt) under State law.
Whether a successor in interest has
assumed a mortgage loan obligation
under State law is a fact-specific
question. The final rule does not affect
this question but applies with respect to
a successor in interest regardless of
whether that person has assumed the
mortgage loan obligation under State
law.35 As explained in comment 30(d)—
2 to Regulation X and in comment
2(a)(11)—4 to Regulation Z, if a successor
in interest assumes a mortgage loan
obligation under State law or is
otherwise liable on the mortgage loan
obligation, the protections the successor
in interest enjoys under Regulations X
and Z are not limited to the protections
that apply under §§ 1024.30(d) and
1026.2(a)(11) to a confirmed successor
in interest.

Scope of Successor in Interest Rules

The Bureau proposed changes
regarding who is considered a successor
in interest for purposes of Regulation
X’s subpart C and Regulation Z. Current
§1024.38(b)(1)(vi) refers to the
successor in interest of the deceased
borrower. The Bureau proposed to
define successor in interest using
definitions based on section 341(d) of
the Garn-St Germain Act, which
generally prohibits the exercise of due-
on-sale clauses with respect to certain
protected transfers.36 The Act protects
certain types of transfers involving the
death of a borrower.37 In addition, the
Garn-St Germain Act protects other

34 The term Mortgage Servicing Rules has a
broader meaning as used herein than it did in the
proposal, where the Bureau used it to refer to the
2013 Mortgage Servicing Rules as amended in 2013
and 2014. The term Mortgage Servicing Rules as
used herein includes §§1024.17 and 1026.39 in
addition to the 2013 Mortgage Servicing Rules as
amended in 2013 and 2014.

35 As noted, the Bureau has also clarified in an
interpretive rule that where a successor in interest
who has previously acquired a legal interest in a
dwelling agrees to be added as obligor on the
mortgage loan, the servicer’s express
acknowledgment of the successor in interest as
obligor does not constitute an “assumption” as that
term is used in Regulation Z. See 79 FR 41631,
41632-33 (July 17, 2014).

3612 U.S.C. 1701j-3(d).

37 Specifically, the Act protects a transfer to a
relative resulting from the death of a borrower and
a transfer by devise, descent, or operation of law on
the death of a joint tenant or tenant by the entirety.
Id.

categories of transfers: A transfer where
the spouse or children of the borrower
become an owner of the property; a
transfer resulting from a decree of a
dissolution of marriage, legal separation
agreement, or from an incidental
property settlement agreement, by
which the spouse of the borrower
becomes an owner of the property; a
transfer into an inter vivos trust in
which the borrower is and remains a
beneficiary and which does not relate to
a transfer of rights of occupancy in the
property; and any other transfer or
disposition described in regulations
prescribed by the Federal Home Loan
Bank Board.38

The Bureau proposed that, to the
extent that certain mortgage servicing
rules apply to successors in interest, the
rules would apply to all successors in
interest who acquired an ownership
interest in the property securing a
mortgage loan in a transfer protected by
the Garn-St Germain Act, rather than
only successors in interest who acquired
an ownership interest upon a borrower’s
death. Accordingly, for the purposes of
Regulation X, the Bureau proposed to
define successor in interest in § 1024.31
as a member of any of the categories of
successors in interest who acquired an
ownership interest in the property
securing a mortgage loan in a transfer
protected by the Garn-St Germain Act.
The Bureau also proposed to modify
current §1024.38(b)(1)(vi) to account for
all transfers to successors in interest
meeting this definition. Similarly, for
the purposes of Regulation Z, proposed
§1026.2(a)(27) would have defined
successor in interest to cover all
categories of successors in interest who
acquired an ownership interest in the
dwelling securing a mortgage loan in a
transfer protected by the Garn-St
Germain Act.

For the reasons that follow and that
are explained in the section-by-section
analyses of §§1024.31 and
1026.2(a)(27)(i), the final rule includes
definitions of successor in interest in
§§1024.31 and 1026.2(a)(27)(i) that are
modeled on categories of transfers
protected in the Garn-St Germain Act,
but the definitions do not cross-
reference the Garn-St Germain Act itself.
Specifically, after reviewing the
comments, the Bureau is defining
successor in interest for purposes of
subpart C of Regulation X in § 1024.31
to mean a person to whom an
ownership interest in a property

38 Id. The Garn-St Germain Act also prohibits
exercise of due-on-sale clauses with respect to
certain other situations that do not involve transfer
of an ownership interest in the property. Id. The
Bureau’s proposal would not have applied to these
situations.
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securing a mortgage loan subject to
subpart C is transferred from a borrower,
provided that the transfer falls in one or
more of the following categories:

¢ A transfer by devise, descent, or
operation of law on the death of a joint
tenant or tenant by the entirety;

¢ A transfer to a relative resulting
from the death of a borrower;

o A transfer where the spouse or
children of the borrower become an
owner of the property;

e A transfer resulting from a decree of
a dissolution of marriage, legal
separation agreement, or from an
incidental property settlement
agreement, by which the spouse of the
borrower becomes an owner of the
property; or

e A transfer into an inter vivos trust
in which the borrower is and remains a
beneficiary and which does not relate to
a transfer of rights of occupancy in the
property.3°

The Bureau is finalizing an analogous
definition for Regulation Z in
§1026.2(a)(27)(i).40

Whether to use the Garn-St Germain
Act categories at all in defining
successor in interest. Commenters
offered different views on whether the
Bureau should use the Garn-St Germain
Act categories at all in defining the term
successor in interest. Consumer
advocacy groups and some State and
local government commenters expressed
support for including the Garn-St
Germain Act categories in the
definition.#* For example, one

39 The Bureau interprets ‘“spouse” to include
married same-sex spouses. See Memorandum on
Ensuring Equal Treatment for Same-Sex Married
Couples (Same-Sex Married Couple Policy) (June
25, 2014), available at http://
files.consumerfinance.gov/f/201407_cfpb_memo_
ensuring-equal-treatment-for-same-sex-married-
couples.pdf.

40 The final rule’s definition of successor in
interest for Regulation Z is identical to the
definition for subpart C of Regulation X, except that
the Regulation Z definition substitutes “a dwelling
securing a closed-end consumer credit transaction
is transferred from a consumer” for “a property
securing a mortgage loan is transferred from a
borrower”” and substitutes “consumer” for
“borrower” throughout. Both definitions of
successor in interest are limited to transferees who
receive an ownership in property that secures
closed-end credit because §1024.31 defines
mortgage loan for purposes of Regulation X subpart
C to exclude open-end lines of credit and
§1026.2(a)(27)(i) refers to closed-end consumer
credit transactions. However, transferees of
properties that secure open-end credit are entitled
to protection as borrowers under RESPA and
Regulation X and consumers under TILA and
Regulation Z if they assume the loan obligation
under State law or are otherwise liable on the
mortgage loan obligation and may be protected
under other laws.

41 As discussed infra, these commenters generally
also favored adding additional categories to the
proposed definitions of successor in interest for
Regulation X subpart C and Regulation Z.

consumer advocacy group indicated
that, for a large percentage of the
successors in interest it has assisted, the
servicers’ refusal to provide any
information about the status of the
account to the successor in interest has
led to prolonged delinquency and
unnecessary foreclosure proceedings.
This group stated that it believes that
the proposed definition of successor in
interest would offer important
protections to prevent unnecessary
foreclosures and reduce unnecessary
delays in reaching agreements. Another
consumer advocacy group indicated that
extending the rules to include all
protected transfers under the Garn-St
Germain Act would significantly benefit
its vulnerable clients.

The office of a State Attorney General
expressed support for extending
protections to the Garn-St Germain Act
categories and indicated that servicers
often refuse to communicate with
divorcees and other family transferees.
A local government commenter also
expressed strong support for including
in the definition successors in interest
who meet the criteria set forth in the
Garn-St Germain Act based on its
experience running a mortgage
foreclosure diversion program over the
past seven years.

Some industry commenters objected
to the use of the Garn-St Germain Act
framework in defining who is a
successor in interest. Two trade
associations stated that Congress did not
intend for the Garn-St Germain Act to
protect against any consequences of
delinquency. These commenters stated
that section 341 of the Garn-St Germain
Act was designed to address when
lenders may and may not require a loan
modification. One of these trade
associations suggested that the Garn-St
Germain Act categories are not well-
suited for use in the successor in
interest definitions because a child who
buys a property from a parent would be
protected but a parent who buys a
property from a child would not.
Another trade association stated that the
sole purpose of the Garn-St Germain Act
was to preempt acceleration based on
certain transfers of ownership on
residential properties.

Despite the concerns expressed by
some commenters, the Bureau continues
to believe that it is appropriate to align
the successor in interest definitions in
Regulations X and Z in large part with
the categories in section 341(d) of the
Garn-St Germain Act. Although a few
industry commenters attempted to
characterize this provision differently,
the text of section 341(d) clearly
provides a broad exemption from due-
on-sale enforcement for various

categories of transfers. The legislative
history of the Garn-St Germain Act
reflects that Congress chose to create
this broad exemption because it deemed
such enforcement unfair and
inappropriate.#2 For the same reasons
that due-on-sale enforcement would be
inappropriate in the context of these
transfers, the Bureau believes it is also
important to ensure that servicers do not
interfere in other ways with the
transferees’ ability to take advantage of
their ownership interest in the property.
For example, just as due-on-sale
enforcement can result in a successor in
interest losing a property, a servicer’s
failure to provide information to a
successor in interest about the status of
a mortgage loan or to evaluate the
successor in interest for available loss
mitigation options could result in
unnecessary foreclosure and loss of the
successor in interest’s ownership
interest.

Congress identified in the Garn-St
Germain Act the categories that it felt
warranted protection from one type of
foreclosure risk. The Bureau agrees that
these general categories include the
most vulnerable classes of transferees
and has concluded that it is important
to protect such transferees from other
types of foreclosure risk and servicing
abuses.

Notwithstanding the suggestion of one
commenter to the contrary, the Bureau
also believes that the categories
established in section 341(d) of the
Garn-St Germain Act provide adequate
protection for transfers from child to
parent. Section 341(d)(5) includes
transfers from a relative (including from
a child to a parent or from a parent to
a child) that occur upon the death of a
borrower. Section 341(d)(6) also
includes ownership transfers from a
parent to a child and between spouses
that occur during the life of the
borrower. The fact that section 341(d)
does not include transfers from a child
to a parent that occur during the life of
the transferor reflects Congress’s
determination that transfers from parent
to child need greater protection from
due-on-sale enforcement. The Bureau

42 See S. Rep. No. 536, 97th Cong., at 24 (1982),
reprinted in 1982 U.S.C.C.A.N. 3054, 3078 (“The
Committee believes that it would be unfair and
inappropriate for lenders to enforce due-on-sale
clauses under certain circumstances—such as
involuntary transfers resulting from the death of a
borrower, transfers which rearrange ownership
rights within a family, or transfers resulting from a
separation or dissolution of a marriage. Similarly,
further encumbrances of the property, such as
second mortgages which are often used by families
to send a child to college, or finance home
improvements, will not trigger due-on-sale
enforcement as long as the encumbrance does not
relate to a transfer of rights of occupancy in the
property.”).
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believes that the same policy choice is
appropriate in defining successor in
interest in Regulations X and Z because
lifetime transfers to children and
spouses are both more common than
lifetime transfers to parents and more
central to ensuring that familial
homesteads and wealth will be available
to the next generation.*3

Whether to cross-reference the Garn-
St Germain Act in the definitions and
whether to incorporate limitations
imposed by the Garn-St Germain Act
implementing regulations. Industry
commenters asked whether the Bureau
intended to incorporate the occupancy
requirements of the Garn-St Germain
Act implementing regulations
administered by the Office of the
Comptroller of the Currency (OCC), 12
CFR 191.5(b). The implementing
regulations impose certain occupancy
requirements and expressly exclude
reverse mortgages from the scope of
Garn-St Germain due-on-sale
protection.#4 Commenters indicated
uncertainty about whether the Bureau
intended to apply the occupancy
requirements that appear only in the
Garn-St Germain Act implementing
regulations and not in the Garn-St
Germain Act.

An industry commenter suggested
that the Bureau should omit reference to
the Garn-St Germain Act in Regulations
X and Z and instead enumerate the
categories of transfers of ownership that
would qualify for regulatory protection,
in order to avoid unintended
consequences. Other industry
commenters asked the Bureau to clarify
in the final rule how the existing
exemptions and scope limitations in
Regulations X and Z would apply to the
servicing of a mortgage loan with
respect to a successor in interest.

A trade association urged the Bureau
to exempt reverse mortgages entirely. It
stated that existing guidelines,
protocols, and timelines governing
Home Equity Conversion Mortgages
insured by the Federal Housing
Administration (FHA) require servicers
of such reverse mortgages to reach out
to and deal with persons who might fall

43 Another commenter suggested that using the
Garn-St Germain Act categories could create
inequitable results, noting that if three descendants
inherit an unencumbered property that is later
encumbered by only one descendant, there would
be no successor in interest, but if the parent had
encumbered the property with a mortgage loan
prior to the inheritance, all three descendants
would be successors in interest. The Bureau
believes, however, that those situations are not
comparable. In the former case, where the transfer
of ownership occurs before the encumbrance, the
interests of the heirs are generally only subject to
the mortgage if they have consented to the
mortgage.

4412 CFR 191.5(b).

within the Bureau’s definition of
successor in interest. This trade
association said that its membership
indicated that servicers of non-FHA-
insured reverse mortgages follow similar
processes. It also noted that reverse
mortgages are exempt from many of the
mortgage servicing requirements in
Regulations X and Z. It suggested that
applying the successor in interest
requirements to reverse mortgage
servicers would be burdensome and
would provide little if any practical
benefits given the servicing protocols
and requirements already in place in the
reverse mortgage industry.

A trade association requested that
small servicers be exempted from
complying with the prescriptive
requirements of the successor in interest
provisions. It stated that tracking
successors in interest could require
costly system modifications. The
commenter indicated that an exemption
for small servicers would be consistent
with the Bureau’s approach to other
general servicing requirements for small
servicers. By contrast, several consumer
advocacy groups urged the Bureau to
expand the requirements for small
servicers beyond those in the proposal
to require small servicers to comply
with all of the proposed requirements of
§1024.38(b)(1)(vi).

Upon consideration, the Bureau has
decided to incorporate the relevant
categories of transfers directly into the
final rule, rather than relying on a cross-
reference to the Garn-St Germain Act.
Accordingly, the final rule lists the
specific categories of transfers that
qualify a transferee to be a successor in
interest, using categories that are
modeled on categories protected by the
Garn-St Germain Act. To ensure that the
scope of the final rule does not change
over time without further rulemaking by
the Bureau, the Bureau has omitted the
Garn-St Germain Act category that
protects from due-on-sale enforcement
any other transfer or disposition
described in the Garn-St Germain Act
implementing regulations.4> The Bureau
believes that listing the specific
categories rather than including a cross-
reference makes the definitions in
Regulations X and Z clearer and easier

to apply.

4512 U.S.C. 1701j-3(d)(9). There are no such
other categories currently in the OCC’s regulation.
See 12 CFR 191.5(b)(1). The Bureau has also
omitted several categories in the Garn-St Germain
Act that do not result in a transfer of ownership
interest and that are therefore irrelevant for
successor in interest status. See 12 U.S.C. 1701j—
3(d)(1), (2), (4); see also 79 FR 74176, 74181 n.28
(Dec. 15, 2014) (noting that the proposal would not
apply to the situations described in these
categories).

In restating the categories in the final
rule, the Bureau has not incorporated
certain scope limitations imposed by the
Garn-St Germain Act itself or its
implementing regulations. The Bureau
notes that many of those limitations are
similar in nature to those in the
Mortgage Servicing Rules themselves
and believes that it will be