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. FEDERAL RESERVE SYSTEM
12 CFR Part 226
"{Reg. Z; Docket No. R-0288]

. Credit; Truth in Lending; Revision of
RegulationZ

AGENCY: Board of Governors of the - -
Federal Reserve System, ’ .

. ACTION: Proposed rule. ~

public comment a second complete
revision of Regulation Z (Truth in - -
Lending), to implemént amendments to
the Truth in Lending Act adopted by
Congress in March 1980 (Title VI of the
Depository Institutions Deregulation and
Monetary Control Act, Pub, L. 95-221).
That act becomes effective on April 1,

' 1982, but requires the Board to have
implementing regulations in place by
Avpril 1, 1981, The Board published a first
draft for comment on May 5, 1980 (45 FR
29702) and has now revised the proposal
on the basis of the comments received
and its own analysis.

DATE: Comunents must be received by
January 18, 1981. ) .
ADDRESS: Comments may be mailed to
the Secretary, Board of Governors of the

Federal Reserve System, Washington, - -

D.C, 20551, or delivered to Room B-2223,
20th and Constitution Avenue, NW.,
‘Washington, D.C., between 8:45 a.m. and
5:15 p.m. weekdays. Comments received
should refer to docket number R-0288,
To ingure consideration, comments must
be received by the Board by the close of
the official comment period. To facilitate
analysis, comments on separate sections
of the regulation should be made on
separate pages. Comments may be
inspected in Room B-1122 between 8:45
a.m. and 5:15 p.m. weekdays.

FOR FURTHER INFORMATION CONTACT:
The following attorneys in the Division
of Consumer and Community Affairs,
Board of Governors, Federal Reserve
System, Washington, D.C. 20551, at (202)
452-2412, {202) 452-3667, or (202) 452~
3857;

Seca,

226.1, 3—Beth Morgan
226.2—Denise Rechter
228.4—Gerald Hurst

226.5-11—Ruth Amberg, Jesse Filkins,

Stan Mabbitt

'226.12—John Wood
226.13—Barbara Ranagan
226.14—Stan Mabbit

226.15~Ruth Amberg
226,17—Denise Rechter
226.18—Beth Morgan, Claudia Yarus
226,19, 20, 23—Susan Werthan
226.21, 22, 24—Rugenia Silver

" Pub. L. 98-221), which contained ®
- SUMMARY: The Board is propesing for -

Subpart D—Barbara Ranagan, Steve -
Zeisel . ’
Subpart E—Lynn Goldfaden, Susan
Werthan . . - o '
Appendices—Gerald Hurst, Denise
Rechter
« SUPPLEMENTARY INFORMATION: In March
1980, Congress adopted the Truth in
Lending Simplification and Reform Act
(Title VI of the Depository Institutions
Deregulation and Monetary Control Act,

sweeping revisions to Truth in Lending.
While the act does not become effective
until April 1, 1982, the Board is required

to adopt final rules implementing the act .
by April 1, 1981, and creditors may begin
cbmplying with the new regulation at

that time. -

One month after adoption of the
revised statute, the Board published for
comment a proposed revision of
Regulation Z (45 FR 29702, May 5, 1980).
That revision incorporated both changes
mandated by the revised statute and
changes under the existing act. The
proposal was published with the
understanding that it did not necessarily .
reflect all of the revisions that the Board
might consider in implementing the new
statute. The Board published the
proposal at that time in order to
encourage public involvement in the
process as early as possible and to

. assure that the entire rulemaki
procedure could be completed by April
1, 1981,

Following a three-month comment
periad ending on July 81, 1980, the Board
regeived more than 500 comments on the

lay proposal. (Copies of these

commients are available through the
Office of the Secretary, Board of
Governors, Federal Reserve System,
Washington, D.C.} As a whole, the
comments reflected strong support for
the concept of simplification, but, as

. expected, they raised a great varlety of
substantive issues regarding particular
aspects of the draft. In many cases,
these comments form the basis for
alterations in specific provisions, as
noted in the section-by-section analysis
of the draft. In other cases, as also
noted, the position urged by comments
is not reflected in the draft, because in
the Board's view that position would not
propezly carry out the statutory goals.

The May proposal contained

_substantial changes in both the
organization and the substance of the
existing regulation. The structure of the

- May proposal has been retained in this

draft, but this proposal reflects some
major substantive changes from both the
current regulation and that earlier
proposal. The Board believes that the
Truth in Lending Simplification and

Reform Act constitutes a mandate o the
Board for extensive revision in the
regulation, Moreover, the Board believes
that substantial consumer benefits are

" tobe gained from meaningful

simplification of the regulation.

First of all, simplification will produco
disclosures that are simpler, easier to
understand, and in a form more readily
usable by consumers. A primary goal of
the simplifying effort is disclosures that

. provide essential information in a

straightforward, uncluttered form. To
the extent that essential information has
previously been accompanied by
complex disclosure of less significant
terms, the impact and utility of the
resulting disclosure statement have been
diluted.

Second, as a general matter regulatory
burdens on the credit-granting process
may adversely affect consumer accoss
to credit, and certainly have a bearing
on its relative costs, To the extent that
these burdens can be reduced, there
should be a beneficial effect on the
availability and cost of credit. The
Board believes that the reductions being
proposed, while having the prospect of
significantly reducing regulatory burden,
nevertheless leave in place the
provisions necessary to carry out the
original ;i,urpose of the Act,

Third, by reducing the emphasis of the
regulation on technical details, the
Board belleves that the efforts of
supervisory agencies can be directed
more toward matters of substance,
better serving the cause of consumer
protection,

Finally, no matter how vigorous the
supervisory enforcement, without a
spirit of committed voluntary
compliance by creditors, Truth in

* Lending will probably never provide tho

full ‘consumer benefits for which it was
designed, To the extent that creditors
bave perceived the regulation as dealing
with bypertectinical complications
unrelated to any real consumer benefit,
acceptance of the goals of Truth {n
Lending may well have bgen hampered.
By paring back the regulatory
requirements to those that have obvious
consumer benefit, support for consumer

. regulations as a legitimate area of

government activity should be
increased. This, too, should increase
long-range consumer benefits.

This proposal, which is based on both
the comments received on the May draft
and on extensive further analysis in the
six months since adoption of the new
act, reflects five major principles. First,
the regulation substitutes, whers

.possible, precise, easily-applied rules for

principles that create ambiguity and
require additional regulatory
clarification. Many of the staff
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.interpretations of the current regulation,

. as well as a portion of the existing
regulation itself, represent altempts to
clarify and give substantive meaning to
rather subjective principles that are not
amenable to precise measurement. A
certain amount of subjectivity in the
Tegulation is unavoidable; not every °
regulatory concept can be reduced to a
quantifiable standard. However, the
Board believes that the concept of
simplification requires further progress
in that direction.

. Second, tolerances in disclosures
should be more widely available and
creditors should be encouraged to make
use of good faith estimates. The Truth in
Lending Act explicitly authorizes the
Board to permit tolerances in numerical
disclosures and recognizes the utility of
using estimates in making disclosures.
‘While accuracy of disclosures is
obviously important for informed credit
shopping, absolute inflexibility isnota
prerequisite to meaningfuol credit
information. Congress has already
specifically authorized a tolerance for
the annual percentage rate, which is the
‘most important credit term in the
regulation, and the proposal provides
similar slight tolerances for other
numerical disclosures. The proposal also
encourages the-greateruse of good faith
estimates in making disclosures, on the _
grounds that earlier disclosure may
facilitate credit shopping. The Board
recognizes that early disclosure is not
always consistent with absolute
precision in disclosures, Indeed,
disclosures are most precise when made
at the time of consummation, since the
creditor at that point is most likely to
have all of the necessary information for
total accuracy. However, at the point of

. consummation, the consumer has
normally made the credit decision, and

Truth in Lending disclosures then
merely confirm the customer's
understanding of the transaction. Such
disclosures do not necessarily form a
valid basis for comparison shopping. For
this reason, the Board seeks to
encourage the greater use of good-faith
estimates in making disclosures, in the
belief that this will in turn encourage
créditors to provide disclosures at an

-earlier time.

Third, the regulation reflects an
emphasis on disclosures that are
.relevant to credit decisions, as opposed
to disclosures related to events
occurring after the initial credit choice.

In the Board's view, the primary goals of
the Truth in Lending Act are not
particularly enhanced by regulatory
provisions relating to changes in terms
on outstanding obligations and on the

effects of the failure to comply with the
terms of the obligation.

Fourth, burdens not justified by
substantial consumer benefits should be
eliminated from the regulation. As in
any rulemaking activity, the Board will
weigh the cost of a particular provision
to creditors against its potential benefit
to consumers, While this cost-benefit
analysis has always been a factor in
implementation of the Truth in Lending
Act, the Board believes that the
legislative history of the Truth in
Lending amendments, as well as
congressional concem regarding the
‘burden of regulations as a whole,
dictates a heightened awareness of this
element that must be reflected in the
new Regulation Z, In carrying out the
requirements of the statute, the Board
will not impose any burdens on the
credit-granting process that cannot be
fully justified by consumer benefits. This
analysis is not always amenable to
precise measurement, but involves such
factors as the number of transactions
subject to a particular provision, the
complexity of the disclosures or
undetlying mathematical calculations
needed to comply with it, and the extent
to which it is likely to further the general
statutory goals of providing certain
basic information to facilitate credit
shopping.

Fifth, more flexibility should be
incorporated into the regulation. While
the basic requirements of the regulation
should be set forth ag clearly and simply

- as possible, rigid rules may be

unnecessary in dther cases and may in
fact hamper creditors' efforts to make
disclosures that accurately reflect their
own credit plans. The proposal
attempls, as far as possible, to permit
creditors more flexibility in calculating
and disclosing the terms of individual:
transactions. -

‘The proposal set forth below
illustrates the application of those
principles. The Board recognizes,
however, that the proposal remains a
rather complex and lengthy regulatory
document. For three reasons, the Board
believes that even the most successful
simplification effort cannot distill the
Truth in Lending Act into a handful of
simple rules.

First, the scope of the original Truth in
Lending Act has been greatly expanded

. by statutory additions beyond mere

credit disclosures. The regulation now
also implements statutes governing the
issuance of credit cards, liability for
their loss, resolution of billing errors,
and disclosures for consumer leases.
There are provisions to prevent
creditors from excluding required credit
life insurance from the cost of credit, to
protect consumers from unwisely

encumbering their homes, and to ensure
that consumers can withhold payment
for shoddy merchandise when usinga
bank credit card. As a consequence, the
statute now runs to over 15,000 words.
Although Congress has made extensive
revisions to certain disclosure .
requirements, much of the underlying
Jaw was unaffected by the recently
enacted Truth in Lending amendments.
Thus, the breadth of the legislation that
Regulation Z implements remains a
major impediment to brevity and
simplicity.

Second, one goal of the simplification
effort is to incorporate virtually the
entire body of published Truth in
Lending material into the regulation and
an accompanying commentary. This
commentary will contain much of the
detail and specificity now in the existing
regulation and in the more than 50 Board
interpretations and 1,500 staff
interpretations issued on Regulation Z
since 1969. While much of this material
will be reflected in the new regulation or
commentary, the Board envisions that
the interpretations themselves will be
rescinded. The commentary will
probably not be adopted at the same
time as the final regulation, but should
be available by the time the regulation
becomes mandatory in April 1982, The
Board anticipates that the commentary
will have the status of an official
interpretation of the regulation, and that
no staff interpretations will be issued
under the revised regulation. The
process of incorporating the existing
interpretations is at odds with the goal
of simply shortening the regulation. To -
some extent, this conflict will be
resolved by including the necessary |
detail in the commentary, rather than in
the regulation itself. However, the
regulation must incorporate some of the
material previously contained in -
interpretations. .

Third, credit itself has become v
complex. It may be available ona
revolving or closed-end basis; payable
on demand or in equal or graduated
installments; with a precomputed
finance charge, on a simple interest
basis, or both; secured or unsecured;
and with orwithout credit life and
propertly insurance, which may be
voluntary or required. It may be
requested in person, by mail, or by
telephone, and may be refinanced,
assumed, or deferred. In most cases,
implementing the statute requires that
these variations, and many more, be
reflecled in the regulation.

All of the significant changes to.the
praposal are discussed fully in the
section-by-section analysis of the
regulation. However, some of the more
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important changes are highlighted here,
to illustrate the thrust of the proposal:

A tolerance would be provided for
finance charge disclosures, similar to
that now provided in annual percentage
rate calculations.

A greater annual percentage rate
tolerance would be authorized for all
irregular transactions.

Seller's points would be excluded
from the fidance charge in all cases.

The creditor definition would contain -
a precise numerical rule for determining
whether the definition applies.

The regulation would require no
redisclosure when a term is changed
prior to consummation, rendering earlier
disclosures inaccurate.

Refinancing would be redefined to _
cover only those changes in terms which
extinguish an existing obligation and
create an entirely new one in its place. " -

Consummation, the ime by which
disclosures must be given, would be
defined as the time at-which & consumer
is contractually bound to a transaction,
no: énerely when a nonrefundable fee is-
pald, .

. Disclosures would be based only on

. the legally enforceable obligation
between the parties, not on any .
unenforceable understanding which is at
variance with the contract. ,

The concept of required deposit -
balances would be eliminated from the
regulation. .

Security interest would be defined
much more narrowly, to exclude a
variety of incidental rights.

No disclosure of an after-acquired
property clause would be required in
connection with disclosure of a security
interest.

‘The waiver of the right of rescission
would be more readily available to
consumers.

The Board recognizes that these
changes, as well as similar revisions -
discussed below, may result in less
information being provided to
consumers, At the same time, the
changes may eliminate specific guidance
now provided to creditors with unusual
types of transactions or credit plans,

.Much of the complexity in the-txisting
regulation results from the Board'’s
attempts over the last 12 years to
provide consumers with disclosures in
every possible credit transaction and to
provide creditors with precise rules for
every such circumstance. Any attempt
to significantly reduce the regulatory
burden and to decrease the complexity
in the regulation will necesarily result in
reduced information and reduced
guidance in certain situations, The
Board belleves that this reduction is
unavoidable if there is to beany . . .

meaningful simplification of Regulation _

Z, and the proposal reflects that belief.
The section-by-section analysis
compares the new proposal with the -
first draft published in May. Many of the
provisions are unchanged, or have been
the subject of nonsubstantive editorial
revisions, and that fact is briefly noted
in the discussion. The analysis does not
reiterate the same material contained in
the May draft; its purpose is to highlight
significant changes and discuss
comments on the first proposal that the
Board believes should be addressed.
. Comment is solicited until January 19,
1981. In view of the rapidly-approaching
April 1 deadline for completion of the
rulemaking process, commenters must
submit their comments within the
specified time to insure adequate
consideration. Since many of the issues
arising from the proposal and its -
predecessor have already been
addressed, commenters ate encouraged
to focus particularly on new issues not
previously discussed, as well as on the
impact of changes reflected in this
proposal,

Subpart A—General

Section 226,1—Authority, purpose,
coverage, organization, penalties and
Liabilities . .
This section restates the authority and
purpose provisions now contained in

- § 226.1(a) of the current regulation, and-

describes the conditions under which
petsons will be subject to the credit and
leasing requirements. It also explains
the reorganization of the regulation into
five major subparts, and directs
attention to the shifting of certain
material from the fegulatory text into

-appendices. Except for the deletion of

paragraph (e), relating to circumvention
or evasion, and minor editorial
revisions, this section is substantially

- unchanged from the May proposal.

Paragraphs'(b)(1) and (2) of the May
proposal have been merged into a single
paragraph (b). The word “dwelling” has
been substituted for “residence” to
conform to the terminology used in the

- statute and the regulation as a whole,
_ and the clause concerning the regulation

of trade practices has been deleted since
it added little to the substance of the

.section, In response to comments, the

Board emphasizes that the reference to
charges in paragraph (b) includes.
interest rates.

In paragraph (c)(1), the parenthetical
explanations have been deleted as
unnecessary.

Several commenters expressed
concern about whether foreign branches
of domestic banks are subject to

. Regulation Z. There is nothing in the,

‘Truth in Leading Act to indicate that the

Congress intended the act to apply
beyond the territorial limits of the
United States. In fact, the act’s
declaration of purpose reflects a strong
domestic orientation; Section 102 states
that the Congress sought by means of
the informed use of credit to strengthen
competition among creditors and to
enhance economic stabilization. Tho
domestic ecomony would be the loglcal
target for such goals. Hence, it is the
Board's view that creditors (including
United States branches of forelgn banks)
must comply with Regulation Z when
consumer credit Is extended to residents
of the United States. A forelgn branch of
a United States bank need not comply
with the act or regulation, on the other
hand, in extending credit to a United
States citizen residing or visiting
abroad,

The majority of the commenters who
expressed an opinion regarding the |
format of the May proposal favored tho
use of subparts, even though it results in
a longer regulation, The comments also
clearly favored the publication of an

. officlal commentary to facilitiate

compliance by creditors, Many of them
endorsed the idea of following the '
Uniform Commercial Code format,

Paragraph (e) of the May proposal
expressly prohibited creditors from
taking any action for the purpose of
ciroumventing or evading the disclosure
requirements of Regulation Z. Many of
the commenters urged the Board to
delete this provision because of the
likelihood that it could foster litigation,
particulaxly since it contained no
reference to knowing or intentional
actions. After further consideration of
this matter, the Board has declded to
delete the provision in order to avold
adding ambiguity regarding the
application of the regulatory
requirements,

A new paragraph (¢) has been added

* to provide a reference in the regulation

to the various lability provisions in tha
Truth in Lending Simplification and
Reform Act of 1080, A number of
commenters suggested such a reference.

Section 226.2—Definitions and rules of
construction.

Section 226.2 has been reorganized -
into two paragraphs: § 226.2(a), which
contains, in alphabetical order, the
definitions that apply to the entire
regulation, and § 226.2(b), which
contains the riles of construction.
Definitions that apply solely to
consumer leasing are now located in
§ 220.25 of this regulation, Section 226.2
incorporates all of the defined terms
used in the May proposal, with the
exception of “required deposit balance”
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and the leasing definitions, and adds
three new defined terms:
“downpayment,” “prepaid finance
charge,” and “regular price.” .

- (@) Definitions. -

Advertisement. This definition bas
been revised from that in the May
proposal to clarify.that only commercial
messages are within its purview, This
revision is consistent with the staff
letters and the explanatory material that
accompanied the May draft. The
definition continues to exclude direct
personal contact such as follow-up
letters or cost estimates for individual
consumers, but it does not exclude
messages such as point of sale displays.

Certain types of messages, such as
informational material exchanged
between business entities or notices
required by state law, may come within
the definition, depending on the facts
and circumstances of each case. For
example, if the distribution of the
informational materials is limited to -

* business entities, and is riot made
available to consumers, or if a state law
mandates that a specific notice be
displayed and only the information so
mandated is'included in that notice,
these would not constitute
advertisements, .

Finally, it should be noted that all
persons, not only creditors, must comply
‘with the adveztising provisions. For
example, a real estate developer that
does not finance the sale of its houses
may be subject to the advertising -
requirements of §§ 226.16 and 226.24,
even though it may not be a creditor.

Arranger of credit. This definition has
been revised to parallel the new
numerical standard of more than 25
times in a calendar year (or more than
five times a year when the obligation is
secured by a dwelling) which is
proposed in the definition of “creditor,"
discussed below. The definition is
othertvise similar to its counterpart in
the May draft.

Under this definition, a person may be
considered an arranger only if the
primary credit extender does not meet
the definition of a “creditor.” Thus, the

.definition should substantially limit the
number of persons that would be
considered arrangers of credit. The most

- likely example is a loan broker in a real

estate transaction who arranges for

owner financing for the buyer.

Billing cycle or cycle. In response to
comment, this definition has been
revised regarding the permissible
variance among the number of days in
each cydle. The purpose of a variance is
to account for weekends, holidays, and
differences in the number of days in the
months. The previous proposal provided
that cycles could be considered equal

unless the number of days in a cycle
varied by more than four days. The

present proposal clarifics the
computation of the four-day varicnce by
tying that vatiance to the day or

date around which the crediler plans its
cycles, Comment s solicited on the
feasibility of this proposed approach.

The requirement of equal cycles
would apply even if a credilor applies a’
daily periodic rate4o the daily balance,
as the requirement is intended both 1o
facilitate accurate disclosure of the
annuel percentage rate and to assure tha
{umishing of stalements on a regular

asig.

As noted in the previous Federal
Register matesial, the use of the word
“cycle” in addition to “billing cycle” is
intended to make clear that the
provision concerning regular periodic
statements applies regardless of
whether the creditor “bills™ in the
fraditional sense or merely sends a
statement of account aclivity, as may be
the case with many depository
institutions that do not bill because they
receive payment directly from a payroll
deduction or the consumer's asset
account.

Board. This definition is unchanged
from the May proposal,

Business day. This definition has been
significantly revised from that in the
May draft. The Board now proposes to
adopt a business day definition that is
substantially similar to its counterpart in
Regulation E, which implements the
Electronic Fund Transfer Act. This
revision is in response to numerous
comments that favored the adoption of
similar definitions for Regulation E and
Regulation Z. The Board anticipates that
creditors will have the same business
days for all provisions of this regulation,
but it recognizes that a creditor's
business days may differ for purposes of
the two regulations. The Board solicits
comment on whether this new approach
is appropriate, .

The Board recognizes that
transactions that are subject 1o
rescission may be different foom other
transactions and may require a different
business day definition. Comment js
salicited on alternative definitions
which might be more appropriate for
rescindable transactions,

Cardhglder. This definition differs
from the May proposal which, like the
present regulation, provided that
“cardholder” includes any person 1o
whom a credit card is issued for any
purpose, The present proposal provides
that “cardholder™ means a natural
person fo whom a credit card is issued
for consumer credit purposes or a
natural person who is a co-obligor or
guarantor for such a card. In addilion,

for tha limited purposes of the
requirements of the sections on issuance
and liability of credit cards, 2
“cardholder” includes any person,
including organizations, io whom a
credit card is issued for any purpese,
including business, agricultural, or
commercial. .

The definition also stipulates that
issuance of the card must have been at
the request or application of the person
10 be covered as a “cardholder.” This
change reflects the issuance restrictions
proposed in § 226.12(a).

Cerlain commenters asked that the
Board specify which sections of the
regulation apply to “hybrid” cards nsed
for more than one purpose and to dual
card systems. When & card is issued to
an individual for consumer purposes, the
mere fact that an organization has
guaranteed to pay the debt does not
remove it from the coverage of the
consumer credit sections of the
regulation. On the other hand, when a
card is issued for business purposes, the
fact that an individual uses it for
consumer purchases does not subject .
the card Issuer to the provisions on
periodic stalements, billing error
resolution, and other consumer
prolections. Some card jssuers issue two
cards to the same individual, one
intended for business use, the other for
consumer or personal use. With such a
system, the same person may be a
cardholder for general purposes when
using the card issued for consumer use,
and a cardholder only for the limited
purposes of the restrictions on issuance
and liability when using the card issued
for business purposes.

Card jssuer. This definition remains
unchanged from the previous proposal.
A number of commenters asked for
clarification of the agency concept,
which is included in the definition and
reflects the language of the statute. As
agency relationships are traditionally
defined by state law, the Board believes
thal it is inappropriate to define “agent™
within the regulation, although the
following examples may serve as
guidance. The Board believes that
merely providing services relating to the
production of credit cards or data :
processing for others does not make one
an agent of a card issuer. In contrast, a
financial institution may become an
agent of a card issuer when the
cardholder uses a line of credit with the
lender to pay obligations incurred by
use of a card, pursuant to an agreement
between the lender and the card issuer.

Cash price. This definition is
substantially similar to its counterpart in
the May draft. The phrase “taxes and
fees for license, title, and registration”
has been added to the end of the third
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sentence to clarify that these amounts -to-apply standard cannot be devised to
may be included in the cash price. resolve all questions, the Board believes
The Board has recéived numerous that some guidance can be offered on
questions regarding the proper treatment  the definition's applicability to certain
under the regulation of seller’s or recurring fact situations. .
manufacturer's rebates in credit sale A review of the numerous staff and
transactions. The manner in which these Board interpretations in this area
rebates are handled varies widely - highlights several factors that carbe
throughout the industry and the Board used in analyzing whether a particular
does not believe that a uniform rule transaction is considered credit for
' regarding their treatment for Truth in Truth in Lending purposes.
Lending purposes would be either For example, in the Board's view,
desirable or possible. Therefore, the certain {ransactions do not involve the
Board proposes to allow creditors voluntary incurring of debt; others do
complete flexibility in the way in which  not involve the zight to defer a debt. Tax
they treat such amounts for purposes of ' liens, tax assessments and court

Regulation Z disclosures and - judgments would come with this
calculations. Creditors may make category. However, where the consumer
disclosures without taking these obtains third-party financing for such,

amounts into account, or may reflect the

obligations (for example, obtaining a
rebates in the disclosures. For example,

loan from a credit union to pay off a

where the seller and customer agreeto . judgment to a bank), the third-party
apply the amount of a rebate to the price  financing would constitute credit for
of the goods, the amount may be Truth in Lending purposes.

included, at the creditor’s option, in the
downpayment disclosed to the
customer. Under the proposal, however,
the creditor is not required to reflect the
rebate in the disclosures in any way.

Closed-end credit. This definitionis .
unchanged from the May proposal.

Consumer. This definition has been
revised from that in the May draft to
clarify that comakers, endorsers,

‘ guarantors, sureties and similar persons
must be natural persons. A number of
commenters requested this change to
insure that the disclosures need not be
given to business entities, The Board is
particularly interested in receiving
comment on the impact, if any, of this

Where the consumer’s payments
generally parallel the value received
from the other party, with no continuing

~would not view this as an extension of
credit. For example, certain insurance
premium plans involve payment in
" installments; each installment

represents payment for insurance for a
certain future period of time. If the
consumer fails to make a payment, no
coverage would be provided for that
period. There is in this case no
obligation for the consumer to continue
making payments. Similarly, in a home
improvement transaction involving
progress payments, the consumer simply

change ont open-end credit plans, pays the value of work completed as the
Consumer credit. This definition has work progresses, with no contractual -
been slightly revised from that in the

May proposal. The word “extended” has
been added with no change in meaning
intended. . -
Lonsummation. This definition '
represents a significant departure from
both the May proposal and longstanding
staff interpretations of the current
regulation. Under this proposal, , ,
consummation occurs only when the . ‘While staff letters have held such
consumer becomes contractually liable  transactions to be credit, the Board
on the obligation as determined by state  believes they are more analogous to
Jaw. The payment of a nonrefundable cash sale transactions, since the
fee has been eliminated from the - customer.normally has no obligation to
definition as a standard for determining  repay the funds acquired in the
when consummation occurs. transaction. - .
Credit. This definition is essentially Board Interpretation § 226.201
unchanged from the definition in the exempts layaway plans from the
May proposal, except that the phrase coverage of the regulation, if the
“granted by a creditor to a consumer” consumer may cancel the purchase and,
has been deleted as unnecessary. . receive a full refund of any amounts
The Board recognizes that, while the = paid toward the cash price. This
concept of credit is central to Truthin - - interpretation has not-been incorporated
Lending, the regulatory definition may into the new regulation and the Board

be difficult to apply In particular fact . believes that any specific reference to
situations. Even though a precise, easy- -

obligation to continue payments.
Certain types of plegge transactions
may be viewed as cash sales rather than
credit transactions. One example is a
transaction involving a pawn shop. In
this situation, the consumer sells goods
to another party for cash, with the .
understanding that the goods may be
repurchased within a certain period.

obligation to makk payments, the Beard ~

such transactions is unnecessary in the .

regulation. In the Board's view, layaway
plans do not involve an extension of
credit and are thus beyond the scope of
the regulation. -

Similarly, the creation of an option
contract and the issuance of a letter of
credit do not, in the Board's view,
constitute extensions of credit.

Credit card, This definition is
unchanged from the May proposal.

Creditor, The first paragraph of this
definition has been significantly revised

_ to create a new standard for

determining what activities make a
person a creditor, based on the
frequency of those activities. The
current regulation requires that credit
extensions occur “regularly” and “in the
ordinary coursé of business” in order to
bring the credit extender within the
definition. These standards have proven
difficult to apply, particularly in cases in
‘which the main activity of a credit
extender is unrelated to credit.

In order tq create a clearer standard
for determining who hasg disclosure
responsibilities under the regulation, the
Board now proposes a test based on the

- frequency of the credit extensions. i a

person has made more than the
specified number of consumer credit
extensions in the calendar year
preceding the transaction in question,
that person is a creditor and must make
disclosures. The purpose of this test is to
apply the regulation to those persons
that extend credit often enough that thoy
can be expected to be able to provide
disclosures and for whom the cost of
doing so is more commensurate with the
benefit to consumers of recelving
disclosures. The number is set at 25 for
most transactions, A lower number, five,
is proposed for transactions secured by
a dwelling, since these generally involve
larger amounts of credit and represent
the most important consumer credit
decision, The Board solicits commont on
this approach.

This definition is also revised to
require & written agreement to pay in
more than four installments, in order for
a person offering a credit extension
without a finance charge to be
considered a creditor, This revision is
proposed in order to exclude from the
regilation’s coverage very informal
arrangements not invoving a financo
charge, such as those frequently made
by doctors, dentists, and other providers
of professional services. However, when
a finance charge is imposed or when the
agreement to repay in more than four
payments is written, those arrangements
would come within the definition,

Finally, a parenthetical has becn
added to clarify that a downpayment is
not considered an installment for
purposes of the four-installment rule.
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A number of commenters requested
an explicit statement regarding who is
the creditor in & transaction in which a
seller of goods assigns its customer’s
installment sales contract to a financial
institution. It is clear that Congress, in

-amending the statutory definition,

intended the seller in these situations to
be the creditor. This would be true even
when the seller routinely assigns
confracts in this fashion and the
financial institution had provided a prior
credit approval. )

Paragraphs (4) and (5) of this
definition correspond to § 226.2(q)(4) of
the May draft, and impose creditor
responsibilities on card issuers.
Paragraph (4) provides that card issuers
that extend open-end credit or consumer
credit that does not involve either a
finance charge or an agreement to repay
in more than four installments are
creditors for purposes of Subpart B of
the regulation. As all disclosures are to
be made only as applicable, a card
issuer that extends consumer credit
without a finance charge, for example,
would omit finance charge disclosures.
‘The Board contemplates that other
general subparts of the regulation

- regarding such areas as scope,

definitions, finance charges, Spanish
Ianguage disclosures, record retention,
and use of model forms also apply.
Paragraph (5) sets forth the ,
responsibilities of a card issuer
extending closed-end credit, andis |
analogous to § 226.8{q) of the present
regulation. Again, the Board believes
that the general provisions also apply to
these creditors. The Board solicits
comment on extending coverage to card
issuers in this manner.

Credit sale. This definition is
uichanged from the May proposal.

. Although some commenters asked that

the definition be expanded to cover
leases that may be terminated at any
time without penalty, the Board does not
believe that such fransactions constitute
credit sales.

Downpayment. This is a new
definition, which has been added to
§ 226.2 for ease.of reference. The term is
used in §§ 226.18(b) and 226.18(j), as
well as in the credit sale mode] form in
Appendix G{1). As in the current
regulation, a downpayment may include
both a cash downpayment and the value
of any trade-in or other property used to
reduce the deferred price of the goods.

The second portion of the definition
incorporates the substance of current
Board Interpretation § 226.504, outlining
the proper treatment of deferred
portions of the downpayment, often
referred to as “pick-up payments.”
Unlike the current rule, however, the -
definition would not require creditors to

label the deferred portion as a pick-up
payment or to reflect the payment in any
manner in the payment schedule
disclosure under § 228.13(g). I the
deferred amount meets the test outlined
in the definition, it would be treated as a
downpayment for purposes of
calculating the amount financed under

§ 226.18(b) and for purposes of

. disclosing the total sale piice under

§ 226.18(j). Any amounts which do not
quality for thig treatment would be
reflected as part of the amount financed
and payment schedule and taken into
account in calculating the annual
percentage rate.

Dwelling, This definition has been
revised from that in the May proposal to
clarify the scope of its coverage. It
includes all residences, which excludes
structures such as recreational vehicles
not used as a residence. The reference
to “mobile home or trailer" has been
taken out of the first sentence, because
its placement there created some
ambiguity. These items have been added
to the second sentence as examples of
dwellings. However, mobile homes and
trailers are Included in the definition
only if they are used as residences, just
as is the case with condominifums and
cooperatives.

The revision of the first sentence also
makes clear that the phrase “whether or
not attached to real property”™ applies to
all residential structures, not jrst mobile
hames.

Open-end credit, This definflion is
substantively unchanged from the
previous proposal. The proposed
definition attempls to Idenlify the
difference between open-end and
closed-end credit and to accommedate
problems associated with pariicular
credit plans. .

Footnote 1 of the May proposal has
been deleted from the prosent proposal
because it simply offers additional
guidance, rather than imposing a
substantive requirement or relieving
liability. That footnote provided that the
creditor of an open-end credit account
may verify credit infermation regarding”
the consumer from time to time without
affecting the classification of the
account as open-end credit. The Board
intends to preserve this position in the
commentary.

Paragraph (1) provides that the
creditor must reasonably contemplate
repeated transactions. A number of
commenters asked for guldelines for
determining when a creditor may
reasonably contemplate multiple
transactions. The proposal implements
the statutory amendment intended by
Congress, according to the Senate
Report on S. 108, to curb the use of
spurious open-end credit. In particular,

the committee believed that consumers
should receive essential cost
disclosures, such as the finance charge
and the tolal of payments, wherea -~
creditor makes what is likely tobe a
one-time credit extension; for example,
when the initial transaction is the
purchase of a home improvement, an
automobile, or an item sold on a door-to-
door basis.

The second part of the test for open-
end credit is substantively unchanged
from the May proposal. The present
proposal has been clarified to indicate
that fees imposed irzespective of a
consumer’s payment schedule are not
penalties or additional charges for
payment in fill. For example, a
minimum finance charge of $.50 every
month is not an additional charge for
full payment, because the chargeis a
function of the account activity rather
than of payment in full, This
requirement reflects, in part, the
distinction that in open-end credit plans,
unlike many traditional closed-end
credit extensions, there is no specific
payment schedule under which finance
charges ang the total of payments can
be calculated in advance. In light of the
fact that paragraph (3) requires
calculation of any finance charge on the
basis of the outstanding unpaid balance,
in contrast to a precomputed finance
charge on the basis of a payment
schedule, the Board solicits commert on
ths necessity of also retaining the test in
paragraph (2).

The May draft deleted the current
regulatory rule that open-end credit be
payable in installments. Some
commenters were concerned that the
removal of this requireraent might
subject traditional 30-day accounts to
the regulation. Of course, if credit is not
payable in four instaliments, the
extension does not fall under the
regulation, unless a finance charge may
be imposed or a credit card is involved.

Paragraph (3) remains unchanged
from the previous proposal. The Board
solicited comment on whether it should
define as open-end credit certain plans
not subject lo a finance charge from
time to time on the outstanding unpaid
balance. After considering the
comments and what appears to be the
congressional intent, the Board believes
that when no finance charge may ever
be imposed, the plan is not open-end
credit. When the plan contemplates
purchases from time 1o time, series of
sales disclosures under § 226.17(g) may
be appropriate.

Paragraph (4) of the definition remains
unchanged from the May proposal. The -
Board contemplates that a line of credit
may be congidered self-replenishing
even if the plan itself has a fixed
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termination date, if within the time the
plan is in existence the consumer may
use the line, repay, and reuse the credit
without specific approval for each .
extension beyond verification of credit
information such as the consumer's
continued income and employment
status. This factor is intended to assist
creditors in distinguishing open-end

credit from a series of advances made °

pursuant to a loan commitment, Under
such a commitment, for example, a
creditor might agree to lend a fotal of
$10,000 in a series of advances as
needed by the consumer. When a
consumer has borrowed the full $10,000,
no more money is advanced.under that
particular agreement even if there has
been repayment of a portion of the debt.

‘The May proposal also provided that
consumer credit extended by use of a
credit card would be considered open-
end credit for limited sections of the
regulation. This proposal deletes that
provision. All of the special rules
relating to credit card issuers are now
contained in the definition of “creditor.”
The Board solicits comment on the
necessity of making credit extended by
use of a credit card open-end credit for
limited purposes, in order to assure that
card issuers comply with all applicable
open-end credit requirements.

Unlike the May proposal, the present

regulation specifically excludes from the .

definition of open-end credit negotiated
advances under open-end real estate
mortgages and letters of credit. The
Board solicited comment on whether
these exclusions are necessary and on
the impact of omitting them from the
Tegulation, Commenters presented
. different programs to the Board using
the terms “open-end real estate
mortgages” and “letters of credit.” The
Board beliaves that each plan must be
“independently measured against the
definitions of consumer credit, open-end
credit and closed-end credit, regardless
of the terminology used in the industry
to describe the plan. The fact that a
particular plan is called an “open-end,
real estate mortgage,” for example, is-
not determinative of its coverage as
open-end credit. Therefore, no special
exclusion is contained in the present
proposal.- .
A number of commentérs also asked
whether certain special loan programs
that make available many different
features.may be characterized as open-
end credit. Under some existing
programs, for example, a creditor-might
offer to extend credit under ten different
rate structures, depending on whether a
particular extension is unsecured or
secured, and the natuie of any such
security. Furthermore, such a plan may

«

have transaction charges for certain
types of extensions {such as cash
advances) but not for others. Some of -
these plans may have different bases on
which to calculate minimum payments
for, different types of credit extensions,
These factors in and of themselves do
not preclude a plan from being open-end
credit. The Board cannot rule on each
individual program, and believes that no
matter how complex a plan, the test of
whether it is open-end remains the four-
prong test enunciated in the regulation.
For example, it would be more
reasonable for a thrift institution
chartered for the benefit of its members
to contemplate repeated transactions
from a member on a single account than
it would be for an automobile dealer to -
make the same assumption about its
customers, Furthermore, balances
outstanding under the plan would be
payable in full at any time without
penalties that would tend to inhibit such
prepayment; finance charges would be
computed from time to time on the
outstanding unpaid balance rather than
precomputed; and the line available to
the consumer would be reusable to the
extent that the consumer repays the
outstanding balance.

Periodic rate. The May-proposal
provided that the periodic rate may be
stated as the decimal equivalent of a
percentage rate as well as a percentage
rate. As the comments indicated no
necessity for permitting disclosure of the
decimal equivalent, or any difficulty in
converting to a percentage rate, the
present proposal deletes the alternative.

The Board specifically solicited
comment on prohibiting the use of
1/360th of a year as a period for which a
rate may be applied. The present
proposal does not by its terms prohibit
the use of such a period. However, the
Board contemplates that the application
of this rate to a balance would be made
in such a manner as to disclose the
annual percenitage rate with the degree
of accuracy required in the regulation.
Moreover, the Board proposes to take
the position that the creditor would not
be permitted to identify such a sub-
division as a “daily” periodic rate. The
Board contemplates that the definition
by its terms excludes an initial one-time
transaction charge, even if the charge Is
computed using a percentage of the
transaction amount,

Person. This definition is unchanged
from the May- proposal.

Personal property. This definition is
unchanged from the May proposal.

-Prepaid finance charge, This .
definition was previously defined in
§ 228.11(f)(2)(i)(C) of the May proposal.
For ease of reference, that definition has
been added to § 226.2. The concept.of

“prepaid finance charge" Is contained in
§ 226.8(¢)(1) of the current regulation,
and the new definition is baged closely
on that provision. This definition hus
been slightly expanded to clarify that a
finance charge withheld from proceeds
after consummation of a transaction s
still considered a prepaid finance
charge. For example, in a multiple«
advance construction loan, a loan fee or
other financs charge withheld from cach
advance as it is drawn down constitutes
a prepaid finance charge, desplte the
fact that consummation has already
occurred.

Regular price. This is a new definition
and has been added to § 226.2 for case
of reference, The term is used in

- §§ 226.4(f) and 226.12(g). It was

previously defined in footnote 15 to

§ 226.4(f) of the May proposal. The

words “advertised price” have boen
added, making an advertised prico
synonymous with “regular price.” The
Board does not intend for an advertised
price to be regarded as the “regular ’
price,” however, if it is clearly disclosed
that the advertised price is not availabla
to credit card purchasers.

The last sentence in footnote 15,
providing that payment by check, draft,
or similar means that may result in the
debiting of a cardholder's open-end
account shall not be congidered
payment made by use of that account,
has been deleted as explanatory
material; it will be incorporated into the
Bouard's commentary to the regulation.

Required deposit balance. This
definition, as well as the concept of a
required deposit balance, has been
deleted from the proposed regulation.
‘While the Board recognizes that taking
deposits into account in calculating the
cost of credit may make the resulting
numbers marginally more procise, it
questions whether the complexity that
the concept has produced in the

- regulation, interpretations, and

calculations outweighs its utility,

In the May dratt, the Board proposed
to limit the definition of required doposit
balance, primarily by excluding deposits
on which more than nominal interest ot
dividends are earned. Although tha
comments generally favored limiting the
definition, many of the commenters
argued that the new standard presented
many of the same difficulties as the

" current regulatory definition,

In light of its own experience with the
concept of a required deposit balance
and the comments on this matter, the °
Board now proposes to delete this itom
both as a disclosure and as an amount
to be taken into account in computing an
annual percentage rate. If this is done,
conforming changes would algo be made
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to Supplement I to the regulation
- (§ 228.40).
The Board specifically solicits

. comment, however, on whether the

concept of required deposit balance
should be retained in cases where the
amount of the deposit is so large that it
~ would have a significant effect on the
cost of credit. The term, for example,
could be defined to include deposits
exceeding a specified percentage of the
amount of credit extended.
Residential morigage transaction.
‘This definition is unchanged from the
May draft. In response to comments on
this definition, the Board wishes to

. emphasize that the definition is not

limited o first lien transactions or to
those involving a principal dwelling.
Security inferest or securily. This
definition is significantly narrower than
that contained in the May proposal. It
explicifly eéxcludes from coverage many
incidental interests in property that have
been found to be security interest by.
various courts in the past. The board
believes that this narrow reading

. properly implements the congressional

intent to restrict this item to a simple but
meaningful concept. This intent is
evidenced by the language in the report
on S. 108 of the Senate Committee on
Banking, Housing and Urban
Development that the committee
expected that a loan secured by a car:

* + * would require 2 statement indicati
that the loan is secmedqmm by an automobile"lbnnst
would not require a listing of incidental or

_related rights which the creditor may have
such as inswrance proceeds or meamed

insurance premiams, arising under, or
waived in accord with state law, accessions,
accessories, or proceeds,

The proposed definition makes a
distinction betiveen disclosure and
rescission rights. Interests arising by
operation of law (including a right of
setoff) would not need to be disclosed
as security interests; however, if such an
interest (e.g., a mechanic’s or
materialman’s lien) in a consumer's
pritcipal dwelling were acquired by a
creditor, the transaction could be

. subject to the right of rescission.

The definition continues to include the
usual kinds or security interests; for
example, UCC security interests, real
property mortgages and deeds of trust.

State, This definition is unchanged
from the May draft. .

(b) Rules of construction.

Sections 226.2(b)(1)-(5) contain the
rules of construction that were
previously found in §§ 228.2(f), (gg),
(bk), and (ii), respectively, of the May
draft, with one addition. Paragraph
{b)(3) has been added to make clear that
“the act” refers to the Truth in Leading
Act, unless otherwise apparent from the

context. This rule eliminates the need
for a complete citation to the act each
time that term is used in the regulation.
Paragraph (b)(4) deletes the phrase “to
the extent applicable,” because it is
superfluous.

Section 226.3—Exempled transactions.

Except for the addition of a new
paragraph {f) creating an exemption
category for home fuel budget plans,

§ 226.3 is substantively unchanged from
the May proposal. :

Section 226.3(a), dealing with the
business, agricultural, and

" organizational credit exemption, now

contains a specific reference to
commercial credit. In addition, the
reference in the May proposal to an
extension of credit “to a person other
than a natural person,” meaning credit
to an organization, has been replaced by
a reworded, separate subparagraph; it
makes direct reference to governmental
credit as one of the types of credit
exempted. :

Footnote 1 provides that credit
exempted under paragraph [a) is still
subject to the provisions of § 226.12,
regarding issuance of credit cards and
consumer liability for their unauthorized
use. In the May proposal, this material

. was contained ia the text of the

paragraph.

‘There is an extensive definition of
“agricultural purpose" in the slatutory
amendments to Truth in Lending. In the
May proposal, that dofinition was
incorporated into the regulation by
means of Footnote 3 to § 226.3(a). In
order to streamline the regulation, the
Board has decided to delete that
footnote, Its substance will be
incorporated into the official
commentary. As noted in the May
proposal, the exclusion applies to a
transaction jnvolving real propesty that
includes a dwelling, if the transaction is

- for agricultural purposes.

Although business and commercial
purposes are not defined in the
regulation, it is contemplated that the
commentary will incorporate the
substance of Board Interpretation
§ 226.302, which establishes the rule that
business or commercial credit includes
credit extended in connection with a
dwelling containing more than four
family housing units.

Several commenters asked that the
Board define the term “primarily” as
used in paragraph (a). The Board
believes that each transaction must be

" looked at as a whole and evaluated to

determine whether it constitutes
consumer credit requiring disclosures.
The creditor itself is normally in the best
position to make this subjective
determination. Where some question

exists as to the primary purpose for a
credit extension, the Board believes the
better approach would be for the
creditor to make the required
disclosures.

The Board’s staff has given some
guidance in the past for determining
whether the purpose of the credit is
primarily business/commercial. For
example, if a consumer purchases a
single family dwelling for rental
purposes, the credit transaction conld be
either business or consumer credit.
Factors to consider might include: {1}
The ratio of the rental income to the
total income of the consumer, (2) the
size of the transaction, (3) the degree to
which the borrower will personally
manage the property, and {4) whether
the borrower's primary occupalion is
closely related to the rental of the
property. This list is not all-inclusive
and is intended to suggest the types of
factors that a creditor should consider,
since each transaction will merit an
individual analysis. If there is a business
purpose, however, the credit is business
credit and is therefore exempt even if it
is secured by the borrower’s personal
residence.

Paragraph (b) has been revised to
include a reference to “personal
property” (such as a mobile home,
which may be classified as personal
property in some states) used as the
principal dwelling of tke consumer, in
place of "'a dwelling.”

Several commenters were cancerned
that cable televisfon might not be
exempt under the language of paragraph
(c). The Board has added the phrase “or
similer” following the word “radio” to
resolve the matter.

In response to comments about the
exemption for securities credit, the
Board bas reverted in paragraph {d) to
the language used in the current
regulation. Paragraph (e) was also
changed in sesponse to concems
expressed by the commenters; the word
“consumer” replaces “lessee” in
subparagraph {2)(if).

A new exemption appears in this
proposal. Currently, home fuel budget

' plans may or may not be consumer

credit, depending on how they are
structured. The Board is proposing a
specific exemplion for them. Under such
plans, the fuel dealer generally
estimates the total cost of fuel for the
season, bills the customer for an average

_monthly payment, and makes an

adjustment in the final payment for any
difference between the estimated and
the actual cost of the fuel. Fuelis
delivered as needed, no finance charge
is assessed, and the customer may
withdraw from the plan at any time. The
Board believes a nominal charge to
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cover the billing costs would not
disqualify a budget plan for exemption,
but will reevaluate the matter if it
becomes aware of abuses in this area.

. The Board solicits comment on this
proposed new exemption and on
whether any other comparable plans
should be considered for exemption.

During the last comment period, the
Board received several requests—all
from one geographic area—for a special
exemption for consumer credit extended
by trusts, In support of a proposed
exemption, the commenters stated that
loans made by trusts are unusual in
terms [for example, low interest rate, no

repayment schedule, irregular .

payments), that disclosures are
therefore difficult to make, and that trust
department personnel are generally
unfamiliar with the Truth in Lending
disclosure requirements. The Board
solicits comment on whether.compliance
with Regulation Z poses an undue _
burden for trusts, whetheritis a
national or an isolated problem, and
whether the same rationale for
exemption might apply to profit sharing
plans, employee benefit trusts, pension
plans, and retirement plans, The Board
would welcome recommended
regulatory language if such an
exemption is supported. In particular,
the Board seeks any industry definitions
that may exist of what is encompassed
by the various forms of fiduciary
accounts mentioned above,

Section 2268.4—Finance charge.

Section 226.4 provides rules for
determining the finance charge in open-
end and closed-end credit transactions.
While the format of this section is
similar to the May draft, the current
proposal refleGts several substantive
changes.

(a) Definition. Section 226.4(a)
incorporates a tolerance for calculation
and disclosure of the finance charge,
similar to the annual percentage rate
tolerance in §§ 226.14 and 226.22.
Although a general tolerance for the
finance charge has never been provided
before, the concept is reflected in both
the act and the current regulation
several ways. The Board is authorized
by section 121(d) of the act to provide a
- tolerance for numerical disclosures
other than the annual percentage rate.
For purposes of administrative
enforcement, Congress specifically
authorized a finance charge tolerance in
section 108, regarding restitution for
understatements. The current regulation
and the May proposal also contain
several rules (§ 226.11(d) (3) and (4) of
the May draft) which allow some margin
of error in finance charge disclosures.
.These rules, however, are of limited

o

applicability, since they are tied to
specific causes.

In view of the congressional mandate
to simplify the regulation and to ease the
burden of compliance, the Board is -
proposing a tolerance for finance
charges, based on the tolerance
provided in § 108 of the act. Under the
proposal, a finance charge would be
considered accurate if the amount
disclosed did not vary from the exact
finance charge by more than the dollar
equivalent of a % of 1 percentage point
variation in the annual percentage rate.
The Board solicits comment on this |
proposal, particularly on the amount of
the tolerance, .

Several commenters requested that
the Board make explicit in the definition
the position reflected in several staff
opinion letters, including official staff
interpretation FC-0054. Those letters
provide that charges absorbed by the
creditor as a cost of doing business,

_ rather than separately imposed on the

consumer, are not encompassed by the
‘definition. While the new definition is
intended to reflect this concept, the
Board does not believe that the
regulation need explicitly state this
position.

‘The definition also continues to reflect
the Board's policy that a charge imposed
uniformly in cash and credit
transactions (such as sales taxes, -
licenses, or registration fees) is not *
within the scope of the finance charge
definition. However, the examples given

. in paragraph (a) of the May proposal

have been deleted as unnecessary.

{b) Examples of finance charge.
Section 226.4(b) incorporates both
editorial and substantive changes. The
caption for the paragraph has been
amended to emphasize that the list of
charges is illustrative rather than
exhaustive, . -

- The reference to “other system"” of
additional charges bas been deleted
from paragraph (b)(1) inasmuch as the

es listed in that paragraph
sufficlently identify the types of charges
intended to be covered. -

A number of commenters asked the
Board to reconsider its longstanding

- position that transaction charges and

account charges of the type described in
paragraph (b){2) constitute finance.
charges, In the Board's view,.these
charges are encompassed in the
definition of the finance charge and
should be treated as such.

Paragraph (b)(3) retains a reference to
an assumption fee as an example of a
finance charge. An assumption fee .
would constitute a finance charge only
when an assumption actually occurs and
a fee is imposed, not at the time of the
initial transaction, *

Paragraph (b){4) has been amendeod by
adding application fees to the list of
charges included in the finance charge.
If an application fee covers charges that
are explicitly excluded from the finance
charge, such asa credit report fee in a
real property transaction, that portlon of.
the application fee would not constitute
a finance charge. As a general rule,
however, the proposal takes the position
that application fees represont a cost of
credit and should be included in the
finance charge. Comment is solicited on -
this matter.

Paragraph (b)(5) has been amendoed by
deleting the reference to single intorest
insurance. While single interest
insurance would normally be included
in the finance charge, unless spocifically
exempted by paragraph (d), a specific
reference in paragraph (b)(5) seems
unnecessary. Several commentors
requested that the Board reinstate
§ 226.4(h) of the current regulation,
permitting creditors to rely on the rates
and classification in effect at the time of .
disclosure in determining the amount,
unless the creditor has reason to know
of any change. In the Board's view, a

. special rule for determination of these

amounts is unnecessary; the general

requirements regarding the basis for

making disclosures, as set forth in

§§ 226.5 and 22617, should be applied.
The explanatory material that was

contained in footnotes 4, 5, and 7 of the

May proposal (regarding the premium

. amount to be included in the finance

charge) and in footnotes 6 and 8
(concerning the meaning of “written in
connection with™) has been deleted from
this draft. The substance of those
footnotes, whick continues to represent

*the Board's position, will be

incorporated into the official
commentary on the regulation,

- Paragraphs (b)(5), (7) and (6) have
been amended by adding the phrase “or
other charge" after the word “premium.”
This represents a return to the
terminology used in the current
regulation,

Paragraph (b)(0) is unchaged from the
May proposal. As noted in the earlier
draft, present § 226.8{0), which provides
special treatment for discounts offered
for prompt payment of a credit
obligation, has been deleted since trade
discounts covered by that provision are
no longer considered finance chargos.

(c) Charges excluded from lft‘ntznaa
charge. Section 226.4(c) sets forth the
charges that are excludable from tho
finance charge. This paragraph
incorporates specific exceptions now
found in § 226.4(c), (d), and (e) of the
current regulation and current Board,
Interpretation § 226.407,
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Paragraph {c)(1) excludes charges that
are imposed for actual, unanticipated
late payment, The Board considered
incorporating into this provision the
concept contained in Board

" Interpretation § 226.401. That
interpretation establishes the rule that,
in certain cases, if a seller imposes a
late payment charge while continuing to
extend credit to the consumer, the
charge imposed for late paymentis a
finance charge for purposes of
Regulation Z.

Upon reconsideration of thig matter,
the Board now believes that the further
extension of credit to the consumer
should not be determinative. It is only
one of the factors that must be taken

: sinto.account in deciding whether the

charge is a bona fide late payment

. charge. While this change in position is

not reflected in the regulation, it is
contemplated that this revised:
interpretation will be included in the
official commentary.

Paragraph (c)(2), as revised, differs
from both the May proposal and
§ 228.4(d), its counterpart in the current
regulation. Previously, overdraft charges

were excluded from the finance charge

unless there was a written agreement
regarding the payment of the checks and
the imposition of the charge. Under this
proposal, an overdraft charge is exempt
only if it relates to an inadvertent
overdraft in a checking or a similar type
of account, The Board believes that a
charge imposed for honoring an
instrument under any agreement
befween the institution and the
consumer is a charge imposed fora
credit extension and fits the general
definition of a finance charge, whether
or not the charge and the honoring of the
check are reflected in a written .
agreement, The characterization of the .
charge will thus depénd on whether
“credit” has been extended, within the
meaning of the regulation.

Paragraph (c)(8), regarding,
‘participation fees, is based on current
Board Interpretation-§ 226.407 and has
beenchanged in three ways from its
counterpart in the May draft. First, the
term-“membership” has been replaced

. by “participation,” which is a broader
term encompassing any fees for access

" {o a credit plan. Second, the paragraph
has been broadened to apply to any
credit plan, not merely credit card plans.
‘The exception does not depend on the
nature of the credit plan, but on the fact
that the feeis not tied to a specific
credit extension and is a condition of
access to the credit plan itself. Third, the
paragraph has been revised to clarify
that such fees may be assessed on either
a periodic or an annual basis.

Paragraph (c)(4), exempting cettain
realty charges, is similar to the May
draft and reflects § 226.4(e) of the

. current regulation, The intraduction

expands the statutory language
regarding the types of transactions to
which the exceptions apply, by the
addition of the phrase “or a residential
mortgage transaction.” This would
include mobile home transactions, and
similar credit extensions which are
functionally the same as real estate
transactions, even if state law
characterizes the property as personal.
In the Board's view, this change in
language carries out the congressional
intent to treat mobile home transactions
and similar types of credit extenslons in
the same manner as traditional realty
transactions.

Paragraph (c)(4){i) reflects the current
regulation by reincorporating the phrase
“or similar purpose.” The Board believes
that the May draft may have been
unnecessarily narrowed by the
elimination of that language.

Paragraph (c)(4)(ii) adds
“reconveyance” document fees to the
list of documents to which that
provision applies. Under this proposal,
fees charged for the termination of
security interests would be treated in
the same manner as fees for the creation
of a security interest. The Board solicits
co;nment oi l[h;? g;at;er. dal

aragraph (c)(4)(iii) is essentially
unchanged from both the May draft and
the current regulation, but the Board
wishes to address two issues relating to
this provision. First, the Board believes
that the fees deseribed need not be paid
to third parties in order to be excluded,
but may be assessed by a creditor for
services performed by its employees.
For example, a creditor may exclude an
appraisal fee from the finance charge
under this paragraph, even though the
appraisal is conducted by the creditor’s
own staff. Second, a credit report fee
may include a charge for the creditor’s
internal verification of information from
third parties such as credit bureaus.

Paragraph (c){5), which'has no
counterpart in the May proposal, is
based in part on current Board
Interpretation § 226.406. Seller's points
normally are imposed on the sellerin a
real estate transaction, but may be
passed on indirectly to the buyer in the
form of a higher sales price. Because it is
extremely difficult to determine whether
such charges have actually been
imposed on the buyer in an individual
case, the current Board interpretation
allows creditors 1o include seller’s
points in the finance charge as a matter
of course in all cases, even if the points
were not actually passed on. For
purposes of comparison among various

credit sources, a uniform rule regarding
these charges is desirable and the Board
proposes to exclude such charges from
the finance charge in all cases.
Comment is solicited on this issue.

Paragraph (c){6) has been added to
incorporate the substance of proposed
Board Interpretation § 226.408, which
was published by the Board in Avgust
1978. Cerlain federal and state laws
mandate a percentage differential
between the interest rates on a time
deposit and a loan secured by such
deposits, which may result in the
forfeiture by the consumer of some of
the interest that otherwise would be
earned on the deposit. This paragraph
provides that the lost interest need not
be included in the finance charge in
such transactions. The Board
specifically solicits comment on this
proposal, particularly with regaxd td the
issue of whether its application should
be limited to an interest reduction
imposed because a rate differential is
required by law.

(d) Insurance. This paragraph sels
forth the procedures for excluding credit
life and property insurance premiums
from the finance charge. It has been
substantially changed from hoth the
May draft and the current regulation in
several aspects, as discussed below. In
addition, several questions regarding the
location of the disclosures called for by
this paragraph in closed-end credit
transactions are now addressed in.

§ 226,17 of this regulation.

Paragraph (d){1) has been revised to
permit disclosure of the amount of the
premium on a unit cost basis. This
represents a departure from the current
regulation, which generally has been

- interpreted as prohibiting disclosure of

cost on this basis; the Board specifically
solicils comment on this matter.
Paragraph (d)(1)(iii} has been amended
by adding a second sentence, allowing
any consumer, whether ornot an
insured party, to sign the statement
indicating a desire for the insurance.
The words “or initials” have been added
to make clear that either a signature or
initials will satisfy the requirement.

Paragraph (d)(2) revises the special
rules set forth in the May proposal for
single interest insurance, and eliminates
the distinction between blanket vendor's
single interest insurance and ordinary
single interest insurance.

Footnote 2 now incorporates current
Board Interpretation § 226.404,
permitting vendor’s single interest
insurance to be excluded from the
finance charge if the insurer waives all
right of subrogation against the ’
consumer, Single interest insurance, as
that term is used in the proposal, refers
only to the types of coverage that would
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generally be included under the term
“vendor's single interest insurance.” The
Board is aware that certain
comprehensive insurance policies may
include a variety of coverages, such as
repossessed vehicle insurance, holder- -
in-due-course insurance, and instrument
non-filing insurance, as described in
Public Information Letter 1075. Those
types of coverages do not constitute
single interest insurance for purposes of
the regulation.’

Footnote 3 to paragraph (d)(2) makes
clear that a creditor's reservation of the
right to refuse an insurer, ona
reasonable basis, does not by itself
make the provisions of this section
inapplicable. Paragraph {d)(2)(ii) has
been expanded to permit disclogure of
insutance premidms on a unit cost basis.
This amendment reflects the approach
taken in the revision to paragraph {(d)(1),
regarding the cost of credit life
insurance. .

(e) Certain security interest charges,
Section 226.4(e) is similar to the May
draft, with the addition of the phrase
“taxes and" to paragraph (e)(1) to clarify
that the types of charges described in
that paragraph may include taxes as'
well as fees. The charges described in
paragraph (e)(1) may be aggregated,
rather than itemized according to the
specific fees and taxes imposed. For
purposes of closed-end credit .
disclosures, § 226.17 permits creditors to
itemize the charges in paragraph (e)
either separately or with other
disclosures.

The caption has been changed in an
effort to more accurately reflect the
coverage of this paragraph, which
addresses only costs associated with
gecurity interest. Comment is welcome
on any other phrase, such as “Filing
fees; nonfiling insurance,” which might _
describe more precisely the charges to
which paragraphs (e)(1) and (e}(2) apply.

. (f) Discounts. This section

corresponds to § 226.4(i) of the current
regulation, and reflects seyeral changes
from the May proposal. Most of the
changes are organizational, to make the
provisions clearer and easier to
understand.

In paragraph (f)(1) the language has
been changed to comply with the statue,

which states that a discount meeting the

requirements of this provision “shall not
constitute” a finance charge. As written
in the May proposal, the exclusion of a
discount that met the requirements of
paragraph (f) appeared to be optional
with the creditor. : :

. Paragraph (£)(1)(1i) of this proposal

corresponds to (f)(2) of the May |
proposal. The word *“all" has been
deleted as unnecesssary because of the
phrase “whether or not they are .

cardholders" following “prospective
purchasers,” This change attempts to
clarify that a merchant may offer a
discount that is limited to members of a
specific organizatioii or to prospective
purchasers who have-an account at a
particular financial institution. Such a
discount is not subject to treatment
under this provision. The restriction
imposed by this provision applies only
to a discount to induce payment by a
means other than by use of an open-end
credit card account and requires that
such discounts be available to non-
cardholders as well as cardholders.

A discount offered to a subgroup of
purchasers or based upon any criteria
other than cash versus credit would not
be considered a finance charge under
Regulation Z. If a merchant further
limited the availability of the discount
{within such a subgroup) based on
whether a perdon paid for a purchase by
cash or credit cart{ the discount would
not become a finance charge subject to
Regulation Z since other cash customers
(who do not belong to the subgroup) pay
the same price in a comparable cash
transaction. ' )

The Janguage “in the seller's place of .
business” (in paragraph (f}(2) of the May

-proposal) and paragraph (f}(3) regarding

advertising arid telephone-solicitations
have both been deleted from § 226.4(f) of
this proposal, These deletions da not
represent a substantive change in the -
Board’s position, however. In the
Board's view, the material that has been
deleted provided clarification of what is
meant by “clearly and conspicuously.” It
is the Board's intention to incorporate
the material into the official
commentary, ,

In t}ixe Boa;;}"slview. the ';clearly anltl'l
conspicuously” language of paragrap
(£)(1) requires that a sign or display
disclosing the availability of a discount
be posted in the creditor’s place of )
business. If a creditor solicits orders for
property or services by other means
(mail, telephone, advertising, etc.), and
states in the solicitation or offer that
consumeis may pay by using a credit
card or its underlying account, the
creditor must also disclose the
availability of the discount for payment
in cash. In all situations involvinga
discount, the availability of the discount
would have to be disclosed before the -
transaction had been completed by
means of a credit card or its underlying
account.

All of the footnotés to § 226.4(f) of the
May proposal have.been deleted or
redesignated. The text of footnote 13 of
the May proposal is now paragraph
(£)(2), and implements the statutory

. provision to the effect that a discount

excluded from the finance charge by

virtue of this section shall not be a
finance or other credit charge under
state law.

Footnote 14 of the May proposal has
been deleted as unnecessary; a discount
for cash payment must meet all the
conditions imposed by this section in
order to be excluded from the finance
charge,

Footnote 15 of the May proposal,
defining “regular price.” has been
incorporated into § 226.2, which
contains the definitions, Since the
definition of regular price applies to this
section and to § 226.12(g), this
placement seems more appropriate.

Footnote 16 of the May proposal
provided that a merchant may limit the
availability of cash discdunts basod on
type of property or service, a particular
location of the merchant, and other
distinctions not tied to a cash-versus-
credit concept. This footnote has been
deleted; its substance will be included in
the commentary of the regulation.

(g) Prohibited offsets. Section 226.4(g)
corresponds to § 226.4(f) of the current
regulation and is the same as the May
proposal.

" Subpart B—Open-End Credit

In the May proposal, the provisions
relating to open-end credit were in
§§ 226.5 through 226.10. Section 2286 of
the May proposal (Disclosures) has been
divided and redesignated to facilitate
the regulation’s use; it represents § 226.5
through 226.11 of this proposal,

Section 226.6 of the May proposal
(Credit card transactions; special
requirements) has been retitled (Spacial
credit card requirements) and .
redesignated § 226.12.

Sections 226.7 of the May proposal
{Billing error resolution), 226.8
(Determination of annual percentage
rate), 226.9 (Right of rescission) and
226,10 (Advertising) have been
redesignated §§ 226.13, §§ 226.14,

§§ 226.15, and §§ 226.19, respectively.

Section 226.5—General disclosure
requirements,

As did the May proposal, this
proposal assembles in one place the
general housekeeping requirements
relating to open-end credit.

Proposed §§ 226.5(a) (Form of
disclosures) and (b) (Timing of
disclosures) correspond to the Ma
proposal’s §§ 226.5(a){3), (a)(4) and
{a)(5). Proposed paragraph (a)
corresponds in part to paragraph (a)(3)
(Time and form; general) of the May
proposal. Proposed paragraph (a)(1)
corresponds to paragraph (a)(3)(1) of the
May proposal, The second sentence of
paragraph (a)(3)(i) of the May proposal
has been deleted as unnecessary.

Soanin,
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Language in paragraph (a)(3)(i) of the
- May proposal provided that appropriate
identifying language may accompany
required terminology, and the following
examples of permissible idéntifying
language were given: the rate applied to
a balance on a daily basis may be
described as the “daily periodic rate;”
payments on a loan account may be
described as “Joan payments.” This
language and the examples have been
deleted in this proposal as inappropriate
regulatory material; the Board intends,
however, to incorporate this material in
the commentary. Algo deleted from the
May proposal was language permitting
* the pluralization of required
terminology. This language is regarded
as inappropriate regulatory material that
the Board intends to include in the
commentary,

In order to promote flexibility in

_ designing forms and to reduce the
incidence of technical violations, the
Board specifically solicils cominent on
whether the required terminology of
§ 226.7 Periodic Statements, with the
exception of “finance charge” and
“annual perceniage rate”, should be
deleted from the regulation.

Proposed paragraph (a)(2) .
corresponds to paragraph {a)(3)(ii) of the
May proposal and deals with disclosing
the terms “finance charge™ and “annual
percentage rate™ more conspicuously in
certain instances. Other than editorial
changes and the deletion of the
parenthetical listing examples of ways
to satisfy the “more conspicuous”
standard, the paragraph remains
unchanged. The deleteéd parenthetical
suggested the use of capitalization,
asterisks, bolder type, underlining, or a
contrasting color. The Board intends to
incorpoTate these examples in the -
commentary.

- Unlike the May proposal, the present
proposal does not contain a rule
governing the inclusion of additional
information on the initial disclosure
statement or on the periodic statement.
The additional information rule
appeared in the May proposal in
§8 226.5 (a)(4)(ii) and {a}(5)(i). While the

- Board believes that additional _
information may be included on the
initial disclosure statement and on the
periodie statement, in its view, no
special provision governing inclusion of
additional information on 2 disclosure
statement is necessary in light of the
general requirement that Truth in
Lending disclosures be made clearly and -
conspicuously. As the parenthetical in

. paragraph (a){4)(ii) of the May proposal
indicates, additional information could
include the agreement or contractual
provisions, explanations, state law

disclosures (that are not {nconsistent) or
promotional material,

Language in paragraphbs (a)(4)(li} and
{a)(5)(i} of the May proposal provided
that both the initial disclosure statement
and the periodic statement could be
mare than one page, as long as the
disclosures were made together.
Paragraph {a)(4)(ii) also affirmed present
staff position in providing that any

‘multiple-page initial disclosure

statement constitutes an {ntegrated
document, This Janguage is not reflected
in this proposal; the Board, howaever,
believes that both initial disclosure
statements and periodic statements can
be more than one page, as long as the
pages constitute an integrated
document. The Board intends to include
this position in the commentary.

‘The timing provisions for the {nitial
disclosure statement and the periodic
statement have been combined in
proposed paragraph (b) (Timing of
disclosures). It corresponds in part to
paragrapbs {a)(4)(i) and (a)(5) {it) and
{iii) of the May proposal.

Proposed paragraph (b){1), like the
May proposal, requires that the initial
disclosure statement be provided before
the first transaction is made under the
plan. A commenter correctly pointed
out, in the Board's view, that the initial
disclosure statement must be provided
to the consumer before any membership,
participation, or loan application fee, or
similar charge is imposed on the
consumer.

Proposed paragraph (b)(2) (i) and (if)
set out the timing rules for providing
periodic statements. It corresponds to
paragraph (a)(5) (ii) and (i) of the May
proposal and Is virtually unchanged
from the prior proposal. The words “at
least quarterly™ have been deleted from
the first sentence of paragraph (a)(5)(if)
of the May proposal as redundant;
periodic statements have to be furnished
for each cycle at the end of which the
account has a debit or credit balance of
more than $1 or on which a finance
charge has been imposed, and a cycle
can be no longer than quarterly. (See
§ 226.2 for the definition of “billing
cycle” or “cycle.")

The last gentence of paragraph
(a)(5)(ii) of the May proposal provides
that a creditor's following its standard
procedures for uncollectible accounts
shall be evidence that the creditor has
deemed the account uncollectible. That
sentence has been deleted as
inappropriate regulatory material; the
Board intends, however, to include the
position in the commentary.

Language has been added in proposed
paragraph (b)(2)(ii) to parallel the
current regulatory requirement that the

' 14-day periodic stalement requirement

relates only to the imposition of an
additional finance or other charge.In
response to numerous commehnters, the
Board wishes to clarify that charges
imposed regardless of the liming of a
periodic statement (for example,
transaction charges or activity chargas)
are not affected by this prohibition.
Clarilying language to this effect has
been added to this provision.

The relief provision regarding the 14-
day time limitation is now footnote 4 in
the proposal. Numerous commenters
requested that the Board add computer
malfunction to this relief provision. In
the Board's view, such an expansion
would be inappropriate; doing so could
subject the consumer to the imposition
of finance charges far more frequently
than would the other occurrences.

Proposed § 226.5(c} QMultiple
creditors; multiple consumeis)
eliminates from the May proposel the"
general statements that a creditor must
provide disclosures to a consumer. The
Board believes that this material is
unnecessary and has revised the
paragraph to address only multiple-
creditor and multiple-consumer
situations, where specific gnidance may
still be needed.

The first sentence has been redrafted
to reflect the Board's concern thata
consumerrecefve a complete document
or set of disclosures that incorporates all
of the required credit disclosures for
that open-end credit plan. Wken
multiple creditors are involved in an
open-end credit plan, the Board believes
that creditors should have flexibility in
the way in which that set of disclosures
is provided. For example, the creditors
may agree to designate one creditor to
assume that responsibility or the
creditors may join in designing a single
set of disclosures. The change in the
paragraph s not intended to absolve
any creditor in such transactions from
liability for failing to make disclosures.
Regardless of the arrangements made
between creditors, each creditor in the
plan is legally responsible for providing

. the disclosures and any one of them

may be subject to liability for violations.
However, fewer questions are likely to
arise regarding multiple-creditor
situations because the revised definition
of “creditor” will aid in the
determination of creditor
responsibilities.

As did the May proposal, this
proposal in paragraph (c) implements
the new statutory language which
requires that the creditor make
disclosures to a primarily liable
consumer,

Section 226.5(a)(2) of the May
proposal, summarizing what disclosures
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must be made, has been deleted from
this proposal as superfluous,

Proposed § 226.5(d) (Basis of
disclosures and use of estimates)
corresponds to § 226.5(a) of the May
proposal. The first sentence of
paragraph 6{a)(6)(i) of the May proposal
has been deleted as unnecessary. The
remainder of paragraph (a)(6)(i) has
been combined with that of paragraph
{a)(6)(ii) to form the new § 228.5(d).

nlike the May proposal, which
required that the disclosures reflect the
terms actually agreed upon even if they
differed from the written obligation, this
proposal states that the disclosures shall
be based on whatever constitutes the
legally enforceable obligation between
the parties. Consequently, in the
preferential employee rate situation, the
correct periodic rate/annual percentage
rate disclosure would depend on what is
legally enforceable. If the higher rate
were {he enforceable term, however, the
creditor would not be prohibited from
additionally indicating any concession -
made in a term. In a voluntary payroll
deduction plan where the contract
provides for payment of a certain
amount by the last day of the month but
the required amount is deducted
biweekly from payroll, the contract term
is undoubtedly the legally enforceable
terni and, therefore, represents the
appropriate disclosure.

Proposed § 226.5(e) deals with the
effect of subsequent events on.
disclosures already provided and
corresponds to § 226.5(a)(7) of the May
proposal. Paragraphs (a)(7)(i} and (ii) of
the May proposal have been combined
. and paragraph (a)(7)(ii), dealing with
the use of inserts to reflect a new term,
has been deleted ag inappropriate .
regulatory material, The Board intends,
however, to incorporate this position in
the commentary.

Section 226.6—Initial disclosure

slatement, N
Proposed § 226.6 corresponds to

§ 228.5(b) of the May proposal and sets

forth the rules regarding the disclosures .

to be made to a consumer upon opening
an open-end credit account. The
introductory paragraph remains the
same except for the deletion of .
unnecessary language and a cite change.
Except for relocating some language
to a footnote, proposed § 226.6(a){1)
corresponds and is identical to
§ 226,5(b)(1)(i) of the May proposal. It

requires that a creditor give a statement -

of when finance charges begin to accrue.
It is not intended that creditors disclose
a specific date when finance charges
will begin to accrue; a general
explanation could be provided about.
finance charges beginning to run, For

example, a creditor may disclose that a
consumer has 30 days from the closing
date to pay the new balance before

" finance charges would begin to accrue

on any new purchases made on the
account,

Proposed paragraph (a)(1) also
requires that where no free period exists
(i.e, no time period exists within which
any credit extended may be repaid
without incurring a finance charge), that
that fact be disclosed. The Bodrd wishes
to clarify that this in no way requires
use of the phrase “no free period”;
rather, the requirement may be satisfied
by stating, for example, “the finance
charge begins on the date of each
advance.”

Proposed § 226.6(a)(2) corresponds to
§ 226.5(b}{if) of the May proposal, and
requires disclosure of any periodic rate

. that may be imposed, together with the

range of balances to which it is
applicable and the corresponding
annual percentage rate. It remains
substantially the same as the May
proposal except for placing some
language in a footnote. The Board would
point out that, where credit plans
involve the application of different

- periodic rates for different types of

transactions (for example, purchases
and cash advances) or where advances
are secured by different types of
collateral, the different rates and their
applicability must be clearly.disclosed.

Footnote 7 has been added to clarify a -

creditor's responsibilifies under this
paragraph for a variable rate program.
In addition tg providing the information
required by paragraph (a){2), the
creditor must also indicate on the initial
disclosure statement: (1) That the
periodic rate(s) and annual percentage
rate(s) are subject to change; (2} the
conditions under which such rates may
change; and (3} any limitations on the .
rates. In the Board's view, a creditor
would not have to disclose any
limitations imposed by law, such as

- state usury laws, and need not provide a

change in terms notice under
§ 226.9(c)(1) at the time of the rate ~
change,

The Board would point that, as in the _

case of closed-end credit variable rate
transactions, these disclosures must be
made to the consumer. In light of the
increased popularity of variable rate
plans, these disclosures are not optional,
as present Board Interpretation
§ 226.707 seems to imply; their
digclosure does not merely serve to
relieve a creditor of the responsibility to
provide a change in terms notice.
Proposed § 226.6(a)(3) corresponds to

- § 228.5(b)(1)(iii) of the May proposal; it

deals with disclosure of the method of
determining the balance upon which the

finance charge may be computed.
Language that provided an example of
what should be included in the
explanation has been deleted as
unnecessary in light of the mode!
clauses contained in the appendix in
this regard.

In addition, footnote 18 of the Muy

" proposal has been deleted. That

footnote incorporated Bosdrd
Interpretation § 226.708 and provided
that a creditor need not describe the
manner in which payments and othor
credits are allocated. The footnote, like
§ 226.706 of the current regulation,
intends 1o relieve the creditor of the
responsibility to disclose elther: (1) That
payments are applied first to financo
charges, then to purchases, and then to
cash advances, or (2) that payments
may be applied to late charges, overdue

_balances, and finance charges before

being applied to the principal balances.
The deletion of this footnote does not
represent a change in the Board's
position. Rather, it is considered to be
inappropriate regulatory material. The

* Board intends to incorporate the

position of the Board Interpretation and
the May proposal’s footnote in the
commentary. (Footnote 25 to
§ 226.5(c)(6) of the May proposdl, now
§ 228.7(f), had been deleted for the samo
reason.)

Proposed § 226.6(a)(4) corresponds to
§ 228.5(b)(1)(iv) of the May proposal; it
reflects editorial changes and the
deletion of an example as unnecessary.,
It also does not reflect footnote 20 of the
May proposal. That footnote identified
examples of finance charges other than

- periodic rates; it has been deleted as

unnecessary, since these examples
already appear in-§ 226.4. (Footnote 24
to § 226.5(c)(5) of the May proposal, now
§ 226.7(e), has been deleted for the sama
reason.}

Proposed § 228.6(b) corresponds to
§ 220.5(b)(2) and requires disclosure of
any charges {(other than finance chm-fos)
that may be imposed as part of the plan.
Many commenters requested that the
Board further define “other chargas."
The purpose of requiring that other
charges be disclosed is to insure that
consumers are aware of all significant
charges that might be incurred as the
result of entering into an open-end credit
plan. Therefore, to some extentitis .
expected that creditors will make their
own determination as to whether a
charge is an “other charge” based on thia
relationship of the charge to the plan,
While the Board is unable to provide an
exhaustive list of “other chargos,” as
requested by many commenters (givon

the variety of credit programs), it is

s’
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hoped that the following discussion will
address most questions.

Footnote 21 of § 226.5(b)(2) of the May

" proposal listed examples of “other

charges™ and also listed examples of -
exclusions from the “other charges”
category. As that footnote provided, in
the Board's view, membership or
participation fees in open-end credit
plans are considered “other changes.”
Late payment charges, fees for providing
documentary evidence requested under
proposed § 226.13, over-the-credit-limit
charges and fees listed in proposed

§§ 226.4 () and (e) are considered
“other charges,” In contrast, fees
charged for documentary evidence of
transactions for income tax purposes (in
addition to other examples discussed
below) would not be considered “other
charges.” The deletion of the footnote is
not intended as a substantive change.
‘The Board intends to incorporate the

' . substance of the footnote in the

commentary.
Commenters expressed concern that
credit life insurance has been excluded

. from “other charges.” The Board
believes that disclosing the cost of
voluntary credit life insurance on the
initial disclosure statement as an other
charge is unnecessary since disclosure
is already required by § 226.4(d). In the
Board's view, the same conclusion
would apply not only to all typesof
voluntary insurances, such as disabilify
insurancé, but it wonld also apply to
required property insurance that is not
part of the finance charge under
§ 226.4(d)(2). Required credit life or
disability would, of course, be disclosed
as a finance charge on the initial
disclosure statement.

. 'Where an open-end credit plan is
secured by real property, charges
imposed in connection with real
property transactions, which are
specifically excluded from the finance
charge in § 226.4(e) of the current
regulation and § 228.4(c) of this
proposal, would be other charges under

_ §226.6{b). Similarly, the charges

identified in § 226.4(e) of this proposal

regarding fees for perfecting security
interests would also be other charges.

Several commenters requested further *

-guidance from the Board in
distinguishing between late payment
charges, which are considered “other
charges,” and amounts payable by
consumers for collection activity after
default (for example, attorney’s fees,
statutory interest rates, and
reinstatement or reissuance fees), which

are not considered “other charges." The _

Board believes that charges that are
imposed more frequently on consumers
. without considering them actually in

. default, even though they may be

technically in default, should be

disclosed (for example, the consumer is

often given the chance to remedy

unintended and inadvertent acts such as

}::; 1])aymenls and exceeding the credit
imit).

Proposed § 226.6(c) corresponds to
§ 226.5(b)(3) of the May propasal and
deals with the security interest
disclosure. The language has been
redrafted to parallel the statute and to
improve readability; no substantive
change is intended, however.

In light of the statutory change to
section 127(a)(6), this proposal, like the
May proposal, eliminates the present
requirement to identify the type of
security interest; in other words, the
creditor need not expand on the term
“security interest.”

‘The Board wishes 1o clarify the
applicability of the security interest
disclosure to plans that involve the
taking of security for advances above a
certain amount, Commenters pointed out
that a problem exists {n identifying on
the initial disclosure statement the type

-of property in which a security interest

will be taken because the collateral
often is not identified until the consumer
decides to get an advance above the
unsecured balance limit.

In the Board's opinion,in such
instances, creditors must disclose the
information that Is available to them at
the time of providing the inftial
disclosures. For example, if the creditor
initially disclosed the security interest
as one in “household goods" but later,
when an advance was going to exceed
the unsecured balance limit, It was
determined that a security interest in
only certain household goods would be
taken, the creditor would be required to
disclose to the consymer the collateral
that was actually being pledged at that
time. Such disclosura would be made by
providing the consumer with a change in
terms notice required by § 226.8(c) of the
proposal. (That section has been
modified to facilitate compliance with
the security interest disclosure by Lifting
the timing requirements in the case of a
mutually agreed upon change in
collateral.)

Of course, when the security interest
actually taken is the same as that
identified in the initial disclosures, a
change in terms notlice need not be
given. For example, if the initial
disclosures provided for a security -~
inferest to be taken in household goods
and the actual security interest is
eventually taken in o/f houschold goods,
there would be no change in terms
requiring additional disclosure,

In response to a request from several
commenters, the Board wishes to clarify
that creditors need describe only the

major property securing the credit
transaction, and not any incidental or
related rights that the creditor may have
in the property. For example, a security
interest in insurance proceeds or
unearned jnsurance premiums need not
be disclosed. {See the security interest
definltion proposed in § 226.2.)

In the absence of a corresponding
statutory provision, the minimum
periodic payment requirement in
§ 226.7(a)(8) of the current regulation
and § 226.5(b)(4) of the May proposal
has been deleted from this proposal.
While the Board is of the opinion that a
creditor would routinely provide such
information to the consumer, the Board
solicits comment on whether such an
area is a source of potential abuse
requiring regulation.

Proposed § 226.6(d) corresponds to
§ 226.5(b)(5) of the May proposal and
deals with the billing rights statement
requirement. It has been reworded to
describe more precisely the expected
coatent of the statement. Footnote 22 of
the May proposal regarding what
conslitutes substantially similar has
been deleted; the content of that
footnote is now contained in the

appendix. :

‘The Board solicited comment in the
May proposal on a possible creditor
identification requirement. The Board
believes that to impose such a
requiroment would be confrary o the
simplification effort, especially since the
consumer is provided with an address to
use for billing inquiries, and no
significant need has been evidenced for
such a requirement,

Section 226.7—Periodic statements.

Proposed § 228.7 corresponds fo
§ 226.5(¢) of the May proposal; it
requires that consumers be provided
with periodic statements and identifies
the information that must be reflected
on them. The language “at least
quarterly” has been deleted from the
introductory paragraph since the
requirement for quarterly periodic
statements ig already addressed by the
definition of “billing cycle” in § 226.2
and the timing requirements in § 226.5.

Proposed § 226.7(a) corresponds to
§ 226.5(c)(1) of the May proposal; it
deals with the “previous balance”
disclosure requirement. Numerous
commenters expressed concern about
the language in the May proposal
regarding the disclosure requirement
when a previous balance is a credit
balance. Although the May proposal
intended no substantive change from the
current regulation, this proposal returns
to the current regulatory language. (See
existing § 226.7(b](1)(i}.) As has always
been the case, the words “credit
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balance” need not be used; a symbol or
an abbreviation will suffice as long as it
is explained on or with the periodic.
statement. :

The last sentence of the paragraph,
which also appeared in the May
proposal, incorporates a present staff
position permitting disclosure of a
separate previous balance for each type
of transaction. ..

Proposed § 226.7(b) requires that each
credit transaction be identified on the
periodic statement; it {s unchanged from
§ 228.5(c)(2) of the May proposal.

Proposed § 226,7(c) corresponds to
§ 226.5(c)(3) of the May proposal. The
majority of comments on this paragraph,
which requires that creditors disclose
the amount and date of crediting any
payment or other credit,' were in favor of
the deletion of the current regulation’s
requirement (see existing )
§ 226.7(b)(1)(iii)) that the type of a credit
be specifically identified, The paragraph
is unchanged in the current proposal. .
Where a credit for correction of a billing
error appears on a periodic statement,
however, § 226.13 requires clear
identification of that type of credit.

Proposed § 226:7(d) corresponds to
§ 226.5(c)(4) of the May proposal and

‘deals with disclosure of any periodic
rate used to compute finance charges
and itd corresponding annual percentage
rate. Neither this proposal nor the May
proposal reflects the parenthetical
phrase in the current § 228.7(b)(1)(v)
since the paragraph’s language can be
read to require that the periodic rate(s)
used to compute the finance charge must
be disclosed whether or not‘applied
during the billing cycle.

A footnote has been added to this
paragraph to clarify the disclosure
requirements for variable rate programs.
{See preceding discussion in § 226.6.)

The present § 226.7(b)(1)(v) and the
May proposal permitted the use of the
alternative terms “corresponding annual
percentage rate,” “corresponding
nominal annual percentage rate,”" and
“nominal annual percentage rate.”
While the cormments did not indicate &

- serious need for these alternative terms,
the Board does not wish to require form
changes by prohibiting their use.
Consequently, while they are not listed
in this proposal (in light of the fact that
the Board does not believe their use is .
widespread), the Board would not
regard their use as inappropriate. This
position will be preserved in the
commentary.

- Language from the May proposal has ~
been retained {with some editorial ~ *
changes) to indicate that, where
different periodic rates are applied to -
different types of transactions, those
periodic rates and their corresponding

g

annual percentage rates must be
disclosed, together with the types of -
transactions to which they apply.

_ Section 226.7(e) corresponds to

§ 226.5(c)(5) of the May proposal and
requires disclosure of the amount or
method of computing the amount of any
other type of finance charge (other than

\

periodic rate(s)).that may be imposed. It _

is unchanged from the May proposal,

. except for the deletion of footnote 24.

{Reference should be made to the
-preceding discussion on the deletion of
footnote 20 of the May proposal. That
footnote gave examples of “other types
of finance charges.”}

Several commenters objected to the
requirement that creditors disclose other
types of finance charges whether or not
they are imposed during the billing
cycle. The Board would point out that
the present regulation (see
§ 226.7(b)(1)(v)) already recognizes the
importance of these types of finance
charges in that minimum charges that
may be applicable to an open-end
account must be disclosed. Since the
types of charges covered by this

- paragraph are becoming more prevalent

in open-end credit plans, and because
the disclosure of the periodic rate is
both an actual and a prospective .
disclosure, the Board believes that the
possibility of the imposition of these

"types of finance charges'should also be

disclosed in order to present the finance
charge rules .without being misleading.

Section 228.7{f) corresponds to
§ 226.5(c){8) of the May proposal and
deals with disclosing the doHar amount
of the balance on which the finance
charge is computed, together with an
expldnation of iow that balance was
determined. (See § 226.6 for an
explanation on deleting the footnote on
payment allocation.) Unlike the May
proposal, this paragraph only requires
disclosure of those balances to which a
periodic rate was applied. To require
the specific and separate identification
of each balance involved in computing
individual transaction charges or
activity charges would significantly
complicate the periodic statement., For
example, if a consumer obtains a $1500
cash advance subject to both a 1%
transaction fee and a 1% monthly
periodic rate, the creditor would only be
required to disclose the balance subject
to the monthly rate. In the Board's
opinion, adequate consumer protection
is achleved under the disclosure
requirements of §§ 226.6(a)(4), 228.7(g)
and 226.8(b) in such an instance.

If portions of the balance are subject .
to different periodic rates, however, the
Board contemplates that the creditor
will separately disclose each balance.
For example, if the monthly rate applied

to purchases is 1%% for balances up to
$500 and 1% for balances aver $500, the
creditor would be required to disclose
two separate finance charge balances
for a cycle in which both rates were
applied.

With regard to existing Board
Interpretation § 226.703 regarding the
disclosure of the balance when one or
more daily periodic rates are imposed,
the Board infends fo incorporate the

. positions in that interpretation in the

commentary.

Proposed § 226.7(g) corresponds to
§ 226.5(c)(7) of the May proposal and
requires disclosure of the amount of the
finance charge debited or added to the
account during the billing cycle; it is
essentially unchanged from the Muy
proposal. The language of the first
sentence has been changed to read (as
does the current § 228.7{b)(1){iv]) “any"
finance charge debited or added to the
account during the billing cycle must be
disclosed. As in the present regulation, a
total finance charge disclosure is not
requifed. The last sentence of this
paragraph, which incorporates Board
Interpretation § 226.701, has been
clarified to indicate that, where there is
more than one periodic rate, the finance
charge attributable to each rale need
not be separately itemized and
identified. Footnote 26 to § 220.5(c)(7) of
the May proposal has been deleted as
inappropriate regulatory material. That
footnote provided that creditors that do
not debit or add on finance charges
during a billing cycle, but instead reflect
the amount being allocated from each
payment to finance charges, need not
disclose any finance charges that may
have accrued between the date of the
last payment and the closing date. The
Board intends to incorporate this <
position in the commentary and to
expand its applicability to both the
previous balance and new balance
disclosures. ’

Section 228.7(h) corresponds to
§ 226.5(c)(8} of the May proposal; it
requires that the annual percentage rute
be disclosed (in accordance with
proposed § 226.8) whenever a finance
charge is imposed during the billing
cycle. As does the May proposal, this
proposal provides that, where an annual
percentage rate cannot be detormined
because there is no outstanding balance,
no annual percentage rate need be
disclosed. The current proposal no
longer requires, as the May proposal
did, that the creditor disclose the fact
that no annual percentage rate can be
disclosed. The majority of commeonters
agreed that no annual percontage rate
could be determined in these
circumstances; they were oppesed,
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however, to the requireinent in the May
proposal that the creditor disclose that_
fact, claiming that'such a disclosure
would be meaningless and confusing to
consumers.

Proposed § 226.7{i) corresponds to
§ 228.5{c){9) of the May proposal and
implements a present staff position that
charges other than finance charges that
are imposed be reflected on the periodic
statement. Except for minor editorial

* changes, this paragfaph is unchanged
from the May proposal.

Section 226.7(j) requires disclosure of
the closing date of the billing cycle and
of the new balance. It corresponds to
§ 226.5(c)(10) of the May proposal. In
response to commenters’ concerns, this
proposal returns to the current
regulatory language to describe the
disclosure requirement when the new
balance is a credit balance. {See

. discussion of proposed § 226.7(a).)

Proposed § 226.7(k) corresponds fo
§ 226.5(c){11) of the May proposal and
deals with the disclosure of any free

- period permitted. Language bas been
added to clarify that this disclosure
requirement, like that of the present
§ 226.7(b)(1)(ix). is related to avoiding
the imposition of additional finance
charges rather than finance charges that
may have accrued in the ordinary
course. Language previously included in
the body of the regulation is now

-reflected as footnote 11. .

Section 226.7(1) of the proposal -
corresponds to § 226.5(c)(12) of the May
proposal and requires that an address
be provided on the periodic statement
for use in submitting billing error
inquiries. The “Send inquiries to"
language requirement has been deleted
as unnecessary in light of the general
Tequirement in § 2265 that Truth in
Lending disclosures be made “clearly
and conspicuously.”

"Section 228,8—Identification of
transactions. -

This section of the proposal
corresponds to § 226.5(d) of the May
proposal and § 226.7(k) of the current
regulation and deals with the
requirement to identify each transaction
on the periodic statement, Throughout
the section, the term “document
evidencing the credit transaction™ has
been replaced by the phrase “receipt or
other credit document.,” The change is
made for editorial reasons, no
substantive change is intended.

Footnote 27 of the May proposal,
which corrgsponds to the present

* proposal’s footnote 12, pointed out the
liability implications of a creditor's
failure to disclose information required
by this paragraph. Sections 226.7(k)(4)
and (5) of the current regulation and

§§ 226.5{d)(4) and (5) of the May
proposal also contain specific provisions
allowing the creditor to substitute or
omit certain information when it is
unavailable, so long as the creditor
treats inquiries about the {ransactions
as erroneously billed amounts and
automatically provides free
documentation. Except with regard to
foreign transactions, a creditor may only
take advantage of these provisions if it
maintains procedures reasonably
adapted to procure the required
information. (When disclosing foreign
transactions, a creditor need not even
maintain such procedures to be
permitted to omit information.) Since the
standard in footnote 27 appears to
overlap with paragraphs (d}(4) and (5) of
the May proposal, the present proposal
combines all of the rules for failing to
disclose information, Note that under
the current proposal, no substitute
information is needed when required
information is not disclosed. Also, it is
contemplated that the creditor need no ~
longer show that information Is actually
unavailable, only that the creditor has

. maintained reasonable procedures to

procure it

Section 226.8{a}{1) of the proposal
contains identification requirements for
purchase transactions; it is
substantively unchanged from the May
proposal. Editorial changes have been
made, however.

The May proposal and the current
regulation state that a facsimile draft
{for example, a draft in which the
required information is typed in, as
opposed to a duplicate copy) is not
considered an “actual copy of the
document evidencing the transaclion™
for purposes of this seclion. The
reference to a facsimile draft is deleted
from the present proposal as being
inappropriate regulatory material, but
the commentary would preserve this
position.

Footnote 28 of the May proposal
provided that the creditor complies with
the requirement to disclose the amount
and date by disclosing this information
as supplied by the seller. The present
proposal deletes this footnote, as well as
footnote 32 of the May proposal, as
being unnecessary. Under footnote 12 of
the present proposal, the creditor is
relieved from civil liability for fatlure to _
identify transactions as required if it
maintains reasonable procedures to
procure the information, The Board
believes that utilizing the information
supplied by the seller without an
independent investigation is part of a
reasonable procedure, If the information
is wrong, of course, the creditor would

1

costect the account as provided in
footnote 12

The substance of § 226.8(a}(2} is also
unchanged from the May proposal
except for editorial changes, inclading
placing some material in a footnote.
Footote 29 of the May proposal, which
provided guidance on determining
whether a creditor and seller are the
same or related persons, bas been
deleted from the present proposal. That
footnote provided, for purposes of this
section, that franchised or licensed
sellers of a creditor’s product are related
to the creditor; sellers that assign or sell
open-end consumer sales accounts to a
creditor or arrange for credit under an
open-end credit plan that allows the
consumer to use the credit only in
transdctions with that seller are also
related to the creditor. The footnote
further provided that a person is not
related to the creditor simply because
an agreement or contract exists under
which the person is authorized to honor
the creditor’s credit card, or because the
person and the creditor have a corporate
connection if that corinection is not
obvious from the names used by the
person and the creditor. Moreover, the
footnote stated that transactions with
third party sellers resulting from
promotional material or solicitations
mailed by the creditor may, at the
creditor’s oplion, be described as

. transactions in which the seller and the

creditor are the same or related persons.
The Board intends to preserve these
positions in the commentary.

Paragraph (a)(2) requires that the
creditor make a brief identification of
the property or services purchased.
Footnote 30 to the May propesal stated
that designations such as “merchandise™
and “miscellanons" are insufficient, but
that identification may be made by
reference to the name of a department
that conveys the identification of the
types of property or services available
there, or by a symbol relating to an
identification list printed on the
statement. The present proposal deletes
footnote 30 of the May proposal as being
inappropriate regulatory material;
however, the same position would be
preserved in the commentary to the
regulation. The commentary would also
incorporate the present staff position
which provides that designations such
as "second-hand goods™ or,“promotional
items" are insufficient property
identifications under this section.

The substantive requirements of
§ 226.8(a}(3) are also unchanged from
the prior proposal. Editorial changes
have been made, however. Footnote 32,
which provided that the debiting date
may be substituted for the transaction
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date in a mail order transaction, has
been deleted from the present proposal;
. however, the Board intends to preserve _
the same position in the commentary,
Footnote 33 of the May proposal also
has been deleted from the current draft
as inappropriate regulatory material, but
would be included in the commentary.
That footnote provided that a seller’s
name is sufficiently disclosed if it
appears in the form used in the sales
slip, or is a more complete spelling of a
name that was alphabetically
abbreviated on thé sales slip. In
addition, the Board believes that a
creditor may reasonably abbreviate the

seller's name on the periodic statement

even if the name appears in a more
complete sg:alling on the sales slip.

Paragraph (a)(3) requires disclosure of
the city and state or foreign country
where the transaction took place. This
merely simplifies the May proposal,
which required disclosure of the
“address,” but then explained that
“address” meant the city, and state or
foreign country.

The May proposal providés that the
creditor may use understandable-and
generally accepted abbreviations. The
present proposal deletes this
explanatory material as being -
inappropriate regulatory material but
thé Board intends to include this
position in the commentary. Footnote 15
of the present proposal, which
‘corresponds to footnote 34 of the May
proposal, allows the creditor to omit the
address or provide some suitable
designation {o assist the consumer in
identifying the transaction, when no

- meaningful address is readily available
in three limited circumstances. The
present proposal dgletes examples of
suitable designations as inappropriate
regulatory material, but the commentary
would incorporate the following
examples: first, when a transaction
takes place in a location that is not
fixed—for example, aboard a public
conveyance such as an airplane—the .
flight number, or “flight from (point of
departure) to {destination)” would be °
sufficient; second, when a transaction
takes place in the consumer's home,
“consumer’s home" would be sufficient;
and third, when a transaction is the
result of a telephone or mail order,
“telephone order" or “mail order” would
be sufficient.

Section 226.8(b) deals with the
disclosure requirements for nonsale
credit transactions. The examples of
nonsale credit, cash advance or
overdraft loans, which were in the
introductory language to paragraph (b),
have been deleted as being
inappropriate regulatory material; they
will be listed in the commentary. The

- also has been deleted, but the

statement that a facsimile draft is not
considered an “actual copy of the
document evidencing the transaction”
commentary would preserve this
position. In addition, the statement that
a readily identifiable trade name may be
used to characterize a transaction for
purposes of paragraph (b){(2) has been
deleted. The commentary would also
preserve this position. .

In order to facilitate compliance with
the regulation’s requirements,
paragraphs (b)(1} and (2) both permit

disclosure of the same date information.

The Board notes one change in
particular, proposed § 226.8(b}(2)
permits the use of the debiting date in
nonsale credit transactions in the
descriptive billing situation. This
alternative is already availabie to
creditors that have overdraft checking
plans and is also available to a limited
extent for other nonsale credit plans.
Adopting the debiting date rule
eliminates the need for several different
rules’that contribute to complexity, and
it eliminates the need for a special
-provision whose use is limited in
application to a relatively narrow fact
situation, _

Section 226.5(d){3) of the May
proposal, which relates to transactions
billed in precomputed installments, has
been deleted. That proposal would have
required all creditors to disclose the
transaction date and total transaction
amount (together with other identifying
disclosures}) on the first periodic
statement on which any portion of the
transaction is billed, There would have .
been no spedific requirement for -
identification of the subseguent .
installments debited to the account-on
later periodic statements. Comment was
solicited on whether the requirements of
this paragraph would facilitate
compliance, better inform the consumer,
be operationally feasible, and provide
consumers with sufficient information
on subsequent statements to avoid
confusion.

Rather thaninclude a provision in the
regulation on transactions billed in
precomputed installments, the Board
believes that the rule is better located in
the commentary. After reviewing the
comments which presented various
persuasive positions, the Board believes
that consumers would be adequately .
protected if the creditor disclosed on the
first periodic statement reflecting the

- transaction the full amount of the

transaction together with the date the .
transaction actually took place; or if the
creditor reflected the amount of the first
installment and the date of the .
transaction or the date that it was

debited to the account, In either event,
subsequent periodic statements should
reflect each subsequent installment due,
together with any other jdentifying
information required by this section; the
debiting date may be used as the date of
the transaction. :

Sections 226.5(d)(4) and (5) of the May
proposal have been deleted, as
previously noted. -

Section 226.9~-Subsequent disclosure
requirements.

{a) Furnishing statement of billing
rights. Section 226.9(a) of the proposal
corresponds to § 228.5{e) of the pravious
proposal. This section implements the
amended act, containing the
requirement that the long form billing
rights statement be sent at least once
per calendar year, at intervals of not

- less than six months and not more than

18 months, to each consumer entitled to
receive a periodic statement for that
billing cycle. The Board solicited
comment.on whiether al/ consumers
should receive the billing rights
statement as opposed to only those
entitled to receive periodic staterments
for the particular cycle selected by the
creditor. While some commenters

. beli¢ved that all consumers should

receive the long form billing rights
statements at least once a year, others
urged the Board to retain the
requirement in the May proposal, In
light of the statutory language and to

_ reduce expense, the'present proposal

requires that the annual billing rights
statement be sent only to thoss
consumers entitled to receive a
statement for the cycle selacted by the
creditor. :

Section 226.9(a)(2) of the present
praposal retains the craditor's option of
sending a summary of the consumer’s
billing rights with each periodic
statement, The present proposal delates
the provision in the May proposal
permitting the creditor to place the «
summary statement on a portion of the
periodic statement that must be returned
tothe creditor (for example, the
payment stub). The Board notes that the
amount of information required in the
summary statement has been reduced.
Moreover, the present proposal allows
the use of multiple-page periodic
statements and delétes the specific
location requirements set forth in
§ 226.7(c) of the current regulation. ¢
Because of this added flexibility in
designing statements, and the shortening
of the alternative statement, and given
the importance of providing consumers
with sufficient information to assert
errors under the Fair Credit Billing Act,
the Board believes that the alternative
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statement should be in a form that the
consumer may keep. ]

{b) Supplemental credit devices and
additional features. Proposed paragraph
{b) deals with disclosures for .
supplemental credit devices and
additional features. It replaces, with
respect to disclosures for supplemental
credit devices, § 228.5(f) of the May
proposal which corresponds to § 226.7(j)
of the current regulation. This proposal
addresses, in addition to supplemental
credit devices, the disclosure
requirements for additional credit
features that are added to an existing
open-end credit account.

‘The proposal eliminates the _
distinction, which was included in the
May proposal, between solicited and
unsolicited credit devices and features,
and simply requires that the finance
charge disclosures of proposed
§ 226.6(a) be furnished if the device is
provided or the feature is added more
than 30 days after initial disclosures.
The provision also requires that, where
a device is provided ox a feature is
added within 30 days, disclosures must
be provided if the device or feature .
involves finance charge terms different
from those previously disclosed. As this
provision requires, the disclosures must
be made before the consumer uses the
device or additional feature for the first
time. - -

- In accordance with the current .
regulation, language has been added to
exclude from the disclosure
requirements credit devices sentas a
renewal or resupply. . -

‘The portion of footnote 38 of the May
proposal, which lists examples of credit
covered by this provision {blank checks,
payee-designated checks, blank drafts
or orders or authorization forms for
issuance-of checks) has been deleted as

- inappropriate regulatory material. The
examples will be reflected in the
commentary, however. Az footnote 38 of
the May proposal provided, this
provision does not apply to checks used
in conjunction with a checking account,
even though such checks may also
activate a cash advance under an open-
end credit plan.

. ‘This proposal provides the creditor
with flexibility in determining the
manner in which the disclosures will be
made. Unlike the current regulation, but
in accordance with the May proposal,
this proposal allows the disclosures to
appear with other material. In the
Board's view, these disclosures, like any
Truth in Lending disclosures, must be
made clearly and conspicuously. This
proposal no longer includes language
requiring that the finance charge
disclosures be highlighted. :

-Consequently, where the finance charge

disclosures are provided with other
Truth in Lending disclosures, the finance
charge disclosures need not be
referenced as the current regulation
requires.

(c) Ghange in terms. Section 228.8{c),
which corresponds to § 226.5(i) of the
May proposal and § 226.7(f) of the
current regulation, outlines the
requirements for notifying consumers in
the event a creditor makes a change In
the terms of the consumer's account.
The present proposal reflecls a
restructuring and clarification of the
May proposal, and addresses problems
raised by the comments.

Proposed § 226.9(c)(1) states the
general rule about the types of term
changes that require'notice to the
consumer and sets forth the timing and
format requirements.

The Board solicited comment on
whether the 15-day time period should
be changed to 21 days to be conslistent
with the term change requirement in
Regulation E. Comment was divided on
this point; a great many commenters
that are not involved in electronic fund
transfers considered it unfair to increase
the time requirement. Futhermore,
commenters pointed out that the
regulation in no way precludes a
creditor from providing the notice earlier
than 15 days. For these reasons, the
present proposal retains the 15-day
minimum requirement.

Certain commenters also were
concerned at having to give prior notice
to all consumers whose accounts may
be affected, as proposed to those
consumers to whom a periodic
statement would be sent for that billing
cycle. The requirement contained in the
proposal is similar to that in exisling
§ 226.7(f), which requires that prior
notice of changes in the most important
terms be sent to all consumers. The
present proposal also reduces, from the
current regulation, the term changes
requiring prior notice, 50 no additional
burden should result from the proposal’s
requirement,

The prior proposal had changed the
timing requirement for the notice from
15 days prior {o the billing cycle in
which the change would be effective to
15 days prior to the effeclive date of the

e. Commenters expressed some
confusion about when a particular
change goes into efiect. In the Board's
view, a change that clearly has no
retroactive impact, such as the
imposition of a transaction fee, would

. require notice 15 days prior to the date

on which the fee will be imposed on
transaclions. A change in the balance
computation methed, in contrast, would
require notice 15 days prior to the billing

cycle in which the change was to b
effective. -

Cominenters questioned whethera
new initial disclosure statement could
be provided in lieu of a separate change
in terms notice as long as the statement
was sent within the time limits. When a
term is changed, it must be disclosed
clearly and conspicuously as the general
rule in § 2285 requires. Consequently, in
the Board's opinion an initial disclosure
statement reflecting the new term would
comply with the change in terms notice
requirements, only as long as the change
is efther hishlighted in some way on the
initial disclosure statement or the initial
disclosure statement is accompanied by
a letter or some other insert that
indicates or draws attention to the term
change.

Paragraph (c)(1){ii) lists those
circumstances under, which the creditor
is still responsible for giving the change
in terms notice, but is excused from the
15-day timing requirement, The first part
of proposed paragraph (c)(1)(iii). whick
corresponds to the second part of
paragraph (i)(4) of the May proposal,
relieves the creditor from the timing
requirements when a consumer
specifically agrees to the change. This
might happen, for example, when a
consumer goes to the creditor to request
a substitution of collateral,

The Board notes that a number of
programs allow consumers to skip or
reduce one or more payments during the
year, or involve temporary reductions in
finance charges. For example, a
merchant may allow consumers to skip
the December payment to encourage
holiday shopping, or & teachers’ credit
union may not require payments during
summer vacation. The Board
contemplates that, if these features are
explained on the initial disclosure
statement (including an explanation of
the terms upon resumption), no change
in terms notice would be required either
prior to the reduction or upon
resumption of the higher rates.
Otherise, the creditor would have to
glve notice prior to resuming the original
schedule or rate even though no notice
would be required prior to the payment
or finance charge reduction.

Paragraph (c){2] of the present
proposal descnibes in one place those

“situations in which the creditoris

completely excused under this
regulation from giving a change in terms .
notice. This paragraph corresponds to
the second sentence of {i)(1); paragraph
{8)(2); the first part of (i){4); and :
paragraph (i)(5) of the May proposal. It
deletes as unnecessary the separate
provision in the May proposal that
notice is not required when thereis a
change in the collateral requirements.

.
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When the change is due to the .
consumer's default or delinquency, the
creditor is excused entirely from giving
a notice of the changed term under
paragraph (c)(2)(iv). When there is no
default, but the consumer agrees to the
change of collateral, the creditor, is
excused from the timing requirements
under paragraph (c)(1)(ii). For example,
when a consumer agrees to the
creditor's taking a security interest in
order to obtain an advance above a
certain limit on the account, the creditor
need not givé prior notice under this
section.

Paragraph (c)(2)(v) of the present
proposal excuses the notice requirement
for a change resulting from an )
agreement involving a court proceeding.
Thig differs from the May draft’s
requirement that a court actually
approve the agreement,

Paragraph (i)(3) of the May proposal
dealt with the rules that apply when an
open-end credit plan is converted to
closed-end credit and the rules that
apply when closed-end credit is
converted to open-end credit. That
section has been deleted as
inappropriate regulatory material. The
Board intends, however, to incorporate
in the commentary the positions
indicated in the May proposal.

The Board believes that, whenever
open-end credit is converted to closed+
end credit under the terms of a written
agreement signed by the consumer, the
creditor shall provide the disclosures
required-by §§ 226.18 (b}, (c). and (d).
Whenever closed-end credit is ’
converted to open-end credit under the
terms of a written agreement signed by
the consumer, the creditor shall provide
. the disclosures required by § 226.6.
When either an individal open-end
credit account or an entire open-end
credit plan is terminated, but no written
agreement converting a consumer's
account to a closed-end transaction is*
involved, the creditor shall continue to
provide periodic statements for thpse
consumers entitled to recejve them
under § 226.5{(b}(2) and to follow the
error resolution procedures of § 226.13.

Finally, many of the commenters
asked the Board to address the
applicability of new terms to
outstanding balances. Some also
suggested preempting state law with
regard to timing requirements on term
change notices. The Board believes that
as a general rule state or contract law
should control in this area. -

(d) Finance charge imposed at time of
transaction. No substantive change has
been made in this section, which
corresponds to § 226.5(c) of the May
proposal. In the present proposal the
reference to “other than the creditor of

~

” the open end account"has been
changed to “other that the card issuer”
because & person who honors a credit
card is also defined as a creditor for
purposes of this section.

The Board solicits comment on
whether the disclosures required by this
paragraph are particularly meaningful,
and on whetlier disclosure of just the
amount of the finance charge being
imposed at the time of the transaction
would afford adequate consumer
protection. -

Section 226.10—Prompt crediting of
payments. .

- 'This section corresponds to § 226.5(g) .
of the May proposal and § 226.7(g) of the
current regulation. It has been
substantially rewritten in order to
reduce complexity by establishing easy-
to-apply rules in this area.

Proposed § 227.10(a) and the
accomipanying footnote state the general
rule thdt the creditor must credit a
payment as of the “date of receipt,”
unless a delay in crediting does not
result in the imposition of finance
charges. For the purposes of tliis section,
“date of receipt” is the date that
payment i3 made at any location where
the creditor conducts business, as long
as the payment is received before the
creditor's close of business.

Section 226.10(b) corresponds to
§§226.5(g) (2), (3), and (4) of the May
proposal. As in the current regulation,
the term “promptly" is uised instead of
the phrase “as soon as.possible.” ™
Numerous commenters regarded the “as
soon as possible” standard as requiring
a creditor to act immediately to credit a

‘payment regardless of its operating
procedures or the cost involved.

Proposed paragraph (b) rcognizes that
a creditor may very well establish
certain requirements as to the way in
which payment should be made and that
a creditor need not accept a payment
that does not conform to specified
requirements. The paragraph requires
that, if the creditor does accept such a
payment, however, the payment must be

. credited promptly. This rule replaces the
current regulation's special “5-day-
delay" rules {for payments accepted at

. locations other than those specified by

the creditor for receipt of payments)
with a general Tule that will apply to
acceptance of any nonconforming
payment,
Section 226,10(c) corresponds to
paragraph.(g)(1) of the May proposal; no
anges have been made.

Section 226.11—Treatment of credit
balances.

Section 2zs.ii. which establishes
requirements for the treatment of credit

-

balances, corresponds to § 226.5(h) of .
the May proposal and contains ohe
timing change. A companion provision
on the treatment of credit balances in
closed-end credit has been added to

- Subpart C.

The proposed regulation provides that
a creditor's duties arise under this
section when the creditor recelves a
payment or “other credit” that exceeds
the new balance by more than $1.
“Other credit" is meant to implement
the new statutory standard that any
type of credit to the consumer's account
in excess of the new balance must beo
refunded, not just excess payments as in
the current regulation. The Board
intends for “other credit” to oncompass
the examples given in the statute—
rebates of unearned finance charges or
ingurance premiums, or any other
amounts owed to or held for the benefit
of the consumer. .

In light of the above change, a number
of commenters were concerned that five
business days would be insufficient to
investigate a consumer’s claim fora .
refund of a credit balance, and then
refund it. The concern expressed wads
that a credit balance cteated by a

. rebate, a refund, or a return might take

. longer for the creditor to investigate
than an excess payment. To,
accommodate these concerns, the
present proposal extends the time limit
in §§ 226.11(a) (1) and (2) from five o
seven business days, The sgparata
promptness standard has been deleted
from the present proposal, as the Board
believes that action by the creditor
within seven business days is
sufficiently prompt to protect
consumers.

Many commenters asked that this
section permit them to withhold debits
that have been incurred on the account
between the time that the credit balance
was reflected and the time the consumur
requested a refund. In the current
regulation the measuring polnt used to
determine the existence and anmount of &

' credit balance is the new balance
reflected on the most recent periodic
statement provided to the consumer,
Even under the current regulatton,
consumers may request a refund
whenever an interim payment creates a
credit balance in relation to the new
balance without regard to intervening
debits. While there may be additional
credit balances subject to the proposed
regulation due to the statutory
amendment, the Board i8 unaware of
operational difficulties necessitatinga -

" change.

Other commenters questioned the
extent of the requirement in paragraph
" (b}, which corresponds to (h){2) of the
May proposal, that the creditor makea -
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good faith effort to refund to the

consumer any part of the balance

remaining in the account for more than
six months. This portion of the
regulation closely follows the statute.

The Board contemplates that a minimum

tracing effort will include use of both the

consumer's last known address and
telephone number. A clarifying revision

* was made to the introductory language

- to make clear that a creditor is not

required to trace a consumer when the

amount of the credit balante remaining
for six months is less than $1.

" Another commenter asked the Board
to address the proper procedure for the
creditor to use regarding the disposition

. of the money if the consumer cannot be
traced. This question is not addressed
by the act and is, in the Board's view, a
matter of state law. The fact thata
consumer cannot be traced through the
last known address or telephone number

. (and therefore no refund is mandated by

this section) in no way sanctions the

creditor’s treating the balance as
income, or otherwise disposing of it.

Section 226.12—Special credit card
* provisions.

‘This section sets forth a number of

rules applicable to credit cards and

- credit card accounts. It corresponds to

. §226.6 of the May proposal and § 226.13
of the existing regulation.

(a) Issuance of credit cards. This
provision sets forth restrictions on the
distribution of credit cards. To clarify
what classes of transactions are
covered, the word “agricultural” has
}aeen adderht; tcl;fai:gh‘oducltlory "
anguage. Thi e emphasizes that
agricultural credit, even though it is now
exempt from Regulation Z generally,
continues to be covered by the rules on
credit card issuance. :

Paragraph (a)(1) and footnote 40 of the
May proposal have been revised so as
to change the rule about persons to
whom credit cards may be sent. The

- May proposal would have permitted a
card issuer to send a credit card only to
the person requesting it. This proposal
permits cards to be sent to either'the
cardholder or to an authorized user
(upon the cardholder’s request), or both,
provided the authorized user does not
become liable for unauthorized use of
the card. This rule more closely
resembles present staff position than did
the May proposal and responds to
commenters’ concerns that therulein -~
the May proposal would have imposed
severe operational problems for issuers
and caused considerable inconvenience
to consumers. The definition of
“cardholder” in § 266.2, and the
definition of “accepted credit card” in
footnote 19, have been revised to reflect

these changes. In addition, a definition
of “authorized user" has been added as
a part of foctnote 18.

Note that the rule set forth in the
proposal does not address the question
of whether an authorized user, vho
receives a card at the cardholder's
request, could be held liable on the
account generally. The proposed rule
provides only that no Hability for
unauthorized use may be imposed in
these circumstances. Also not addressed
by the proposal is the question of when
one person may act as the agent of
another for purposes of requesting a
credit card, When a card Is sent to a
person upon the request of another
acting as agent, the recipient becomes a
cardholder. State law determines jvhen
agency exists.

A new footnote has been added as
footnote 17 to paragraph (a)(1). It states
existing staff interpretation that an
issuer may send a credit card without
having received a request for it,
provided that (1) the card has some
substantive purpose other than
obtaining credit, (2) it is not capable of
being used as a credit card when issued,
and (3) credit capability will be added
only upon the recipient’s request. For
example, a debit card could be issued
that, at the time of issuance, could be
used only in automated teller machines
(ATMs) to make withdrawals or
deposits affecting & checking account.
Subsequently, upon the consumer's
request, the magnetic stripe on the card
could be re-encoded [or the ATM could
be reprogrammed) so as to permit the
consumer to obtain cash advances
against a line of credit.

Paragraph (a)(2) provides that it is
permissible to issue a credit card in
renewal of, or in substitution for, an
accepted credit card, The May proposal
contained additional material stating
existing staff position concening what
constitutes a permissible renewal or
substitution. Since this material is
essentially interpretive rather than
regulatory, it has been deleted. No
change in substance is intended,
however. As stated in the May proposal,
arenewal or substitute card is
permissible regardless of whether the
card is issued by the same card issuer or
& suctessor, and regardless of whether
the card has credit or other features the
same as or different from the accepted
card. However, each accepted card may
be replaced by no more than one
renewal or substitute card. Further, a
card is a permissible renewal or
substitute for another card only if it is
honored by at Jeast one of the persons
who honored the original card.

{b) Liability of cardholder for
unauthorized use. This portion of the

regulation deals with the circumstances
in which liability for unauthorized use of
a credit card may be imposed ona
cardholder. As discussed above,
foolnote 18 provides that no liability for
unauthorized use may be imposed on an
authorized user. +

Paragraph (b)(1) sets forth the dollar
limitation on a consumer’s potential
liability for unauthorized use of a credit
card, The text of this provision, as well
as footnote 21, which defines .
“unauthorized nse,” are unchanged from
the May proposal. A number of -
commenters discussed the definition of
unauthorized use, and asked for
guidance on what constitutes “actual,
implied or apparent authority” for
purposes of the definition. The Board
believes that wwhether actual, implied or
apparent authority exists for use of a
credit card must be determined by
reference to applicable state law. When -
use is determined under state law to be
authorized, the regulation is silent as to
the liability of cardholders and
ault,horized gs(izis[ : he -

aragrap 2) states the
preconditions of imposing liability on
the consumer. They remain largely
unchanged from the May proposal.
However, paragraph (b)(2)(ii). which
requires that the issuer disclose the
consumer’s potential liability, no longer
requires the telephone number used for
notification of loss or theft to be
disclosed. The current regulation does
not require the telephone number; it was -
added in the May proposal. It is dropped
from this proposal because the Board
wishes to avoid, to the extent possible,
requiring form changes. In addition, the
telephone number for notification is
required to appear on or with the
periodic statement by paragraph
(b)(2){iif) of the proposal. Finally, under
proposed paragraph (b}(3) (and under
the existing regulation), notice need not
be given to a particular office or
employee of the card issuer to be
effective.

A sentence stdting that the liability
disclosure may include additional
information not inconsistent with the
liability provisions has been deleted
from paragraph (b)(2){ii). No substantive

ange is intended, however, since the
Board believes that nothing prohibits the
inclusion of additional information of -
this sort.

As in the May proposal, paragraph
(b)(2)(iii) reflects a statutory amendment
that replaces one of the existing
conditions of liability. The new
condition, as set forth in the proposal. it
that the card issuer disclose, on or with
the periodic statement immediately
preceding the unauthorized use, the
telephone number and address to be
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used for notification purposes. The
Board solicited comment on whether the
proposal correctly reflected the
statutory amendment. Many
commenters suggested that the
requirement also be incorporated into
paragraph (b)(2)(if), modified, or deleted
altogether. However, the Board believes

that the legislative intent was to require _

a disclosure separate from that required
by paragraph (b)(2)(ii), and that there is
adequate statutory authority for the
content and timing requirements as set
forth in the proposal.

A technical problem was raised
concerning paragraph (b)(2)(iii). It was
pointed out that if, in the context of a
new account, a card were.lost or stolen
and unauthorized use occurred before
the first periodic statement was sent, the
issuer would be unable to fulfill this
condition of imposing liability. The
Board believes that in these
circumstances, the issuer would have
met its burden if it fulfilled all of the
other conditions stated in paragraph
(®)2). .

In the May proposal, paragraph
(b)(2){iv) required that, in order to
impose liability for unauthorized use, an
issuer provide a means of identifying the
person to whom the credit card was
issued. This differs from the rule in
existing Regulation Z, which requires a
means of identification of the user of the
card. Many commenters urged a return
to the rule in the existing regulation,
pointing out that the requirement in the
May proposal would prohibit
identification by the signafure of the
user, at least when the card had been
issued to the cardholder and later given
to a user. The reason for the rule in the
May proposal was to permit a single
identifier to be used by all persons who
are accountholders or users onan ~
account. For example, a combined
debit/credit card could use as the
identifier a PIN (i.e., a secret numerical
code). However, the Board recognizes
that it may be more practical for
traditional credit cards to continue using
the signature of an authorized user as
jdentification. Therefore,.this proposal
would permit the condition to be
. fulfilled by providing a means of
identifying either the cardholder or the
authorized user, at the option of the card
issuer. .

. Paragraph (b)(2}(iv) has also been.
changed by the deletion of the list of
examples of means of identification. No
substantive change results, since the
means listed (signature, photograph,
fingerprint, or electronic or mechanical
confirmation) are merely examples; they
would continue to satisfy this

. precondition of impoz;ing liability, as

would other means of identification.
Comment suggested that the
regulation provide that the consumer
bears no liability for unauthorized use of
a credit card account when the card
itself is not presented. For example,
merchandise may be purchased by -
telephone, using a credit card.account °
number only, by a person without .
authority to do so; it was urged that the
cardholder should have no liability in
this situation. The Board bélieves that to
impose any liability for unauthorized
use in such a situation would run afoul
of the statutory intent, because the
consumer's account number is widely
available and the issuer has not -
provided a means to identify the
cardholder or the authorized nser. "
Comment is solicited, however, on the
correctness of this result and on whether
specific language should be inserted in
the regulation to clarffy the point.
Paragraph (5)(3) describes what
constitutes notification to the card .
issuer of loss, theft, or possible
unauthorized use of a caid. The
provision has been changed to indicate
that the choice of whether to give notice
in person, by telephone, or in writing
may be made by whoever gives
notification, not only by the cardholder.
- Paragraph (b)(4} deals with liability
imits imposed by state law or by
agreement between the cardholder and
the issuer, and is identical to the
Pprovision in the May proposal.
Paragraph (b)(5) relates to credit cards
issued to businesses, and is unchanged
from the May proposal except.for an
addition clarifying {as do the act and
existing Regulation Z) that neither the
card issuer nor the business may impose
liability for unauthorized use on
ﬁl;lialoyees in excess of the Regulation Z

ts.

(c) Right of cardholder to assert
claims or defenses against card issuer.
Paragraph (c)(1) sets forth the right of a
cardholder to assert against the issuer
any claims or dzfenses relating to goods
or services purchased with a credit card,
and states certain limitations on that
right. This proposal contains various
changes from the May proposal in order
to improve readability.

Commenters asked for guidance on
the issue of where a transaction occurs
for purposes of this paragraph (for
examptle, when goods are purchased by
mail order front a merchant located in a
state other than that of the consumer’s
designated address). The regulation
remains unchanged on this point,

-however, because the Board believes

that such determinations must be made
by reference to applicable state law.
The same is-true with regard to the -

. determination of what constitutes an ¢

assertable claim or defense. )

Commenters also sought clarification
on the relationship befween the right .,
established by this section and the right
to have billing errors resolved,
established by § 226.13.

Generally speaking, § 226.12 applies
when a consumer has any claimor .
defense to payment (except tort claims)
for goods or services purchased on a
credit card. This would include failure to
receive the goods and services, but
would not typically include mistakes on
the bill. Section 226.12 gives the
consumer the right, in many cases, to
withhold from the card issuer any
portion of the balance that is still ‘
outstanding on the transaction glving .
rise to the claim, No particular
procedures for resolution of the
underlying problem are stipulated,
however. '

Section 226.13 sets forth procedures
for resolving problems related to the bill
or account statement, rather than to the
goods or services charged. Ifa bill  : .
reflects goods or services not delivered
as agreed, however, § 226,13 applies
because the bill is inaccurate; that ig, it
reflects something that the consumer did
not receive. Thus, in the cas¢ of goods or
services that were not delivered as
agreed, the consumer may have both a
defense to payment under §.226.12 and a
billing error allegation under § 226.13.

Even when both sections might apply, .
their provisions will operate .
independently. For example, to trigger
the error resolution protections, a
consumer must write within 60 days of . .
the transmittal of the first periodic
statement reflecting the error. The
consumer may pay the full disputed
amount pending resolution, however,
without losing any substantive rights. In
contrast, there is no lime limit or
specific notice requirement that a
consumer needs to follow to be
protected by § 226.12. A consumer could
thus miss the time limit for activating
the error resolution procedures, whilo
retaining the right to assert a claim or
defense to payment against the card
issuer. On the other hand, once the
consumer has paid the full amount of tha
balance on the transaction at issue,

§ 22612 no longer applies. (Of course,

. losing rights under § 226.12 has no

impact on whether the consumer has
properly invoked the billing error-
résolution procedures of § 226.13.)

- Paragraph (c)(2), dealing with
exceptions to certain limitations on the °
right to assert claims or defenses, is
virtually unchanged from the May
proposal, except that a sentence, stating
that honoring or indicating that a person
honors a particular credit card does not
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qualify as any of the exceptions, has
been deleted. The Board believes that
the sentence added nothing to the
paragraph; no substantive change is
intended by its deletion.

* Paragraph (c)(3), concerning the
formula for determining the maximum
amount assertable by a consumer, is
substantially unchanged from the May _
proposal.

Paragraph (c)(4) is substantively
unchanged ];i'aoni the Mgg %rop(;i;::.ﬁy
Lanaguage has been added to clari
that use of a check guarantee card is
excluded only when no agreement exists

- between the card issuer and the
- merchantrelating to honoring the card
or the checks. The Board contemplates
that if an agreement exists, the card -
issuer would have a degree of control
over the relationship with the merchant;
therefore, the major rationale for
excludirig check guarantee cards would
not apply. ’
The Board had solicited comment on
whether language should be added to
. expressly exclude cash advance checks
that may be used in connection with a
specific credit sale. (Such checks are
charged directly to a line of credit,
-rather than to a deposit account.) After
considering the comments, the Board
- believes that no special rule is
necessary. When a cash advance check
i5 used without a card, the section is
inapplicable. When a card is used In
connection with a cash advance check,
the rule regarding check guarantee cards
applies; if there i$ no agreement
between the merchant and card issuer,
use of the checks is excluded, whereas if
there is an agreement, use of the checks
is included.

‘The Board also solicited comment on
whether other types of tranisactions
-should be exempted from paragraph (c).
Many commenters urged that use of
debit cards that access an overdraft line
of credit be excluded. This proposal
does not reflect such an exclusion. The
Board has received no evidence that the

- parties in debit card transactions do not

. have or could not develop recourse
‘sgreements. Moreover, the comments
failed to raise operational problems that
would justify an exclusion.

Paragraph (c)(5) prohibits the issuer

m making an adverse credit report if
the issuer knows or has reason to know
that the consumer has ‘asserted a claim
or defense, Language has been added
requiring that, if the issuer learns of a
claim or defense after having made an
adverse credit report, the issuer notify
the credit bureau and, to the extent

_ possible, all other persons to whom the
issuer made a report, that the disputed
amount is not delinquent. This change
would conform this provision.to

comparable provisions concerning .
adverse credit reports in the billing error
resolution section,

(d) Offsets by card issuer prohibited.
This provision prohibits card issuers
from offsetting credit card indebtedness
against the cardholder's fundsina
deposit account held with the card
issuer.

Paragraph (d)(1) outlines the basic
prohibition, and specifies that it applies
either before or after termination of
credit privileges. However, indebtedness
Incurred after termination of a credit
ﬁ;ca;gs plan may be offset against deposit

Note that, as stated in existing staff
interpretations, this provision applles to
transactions not using credit cards, but
taking place under plans that do involve
credit cards. For example, a consumer
may write a check which accesses an
overdraft line of credit, but not use an
associated check guarantee or debit
card. The resulting indebtedness would,
nevertheless, be subject to the
prohibition of offsets since it is incurred
through a credit card plan,

Paragraph (d)(2), as in the May
proposal, states that the prohibition oa

offsets does not invalidate the right of

‘card issuers to obtain or enforce
security interests in cardholders’ funds
held on deposit, or to employ procedures
that ars available to creditors generally
to otherwise attach or seize such funds.
The proviston has been modified,
however, so that it is limited to
consensual security interests of a
specified amount. This reflects present
staff position. Many commenters argued
that, without this limitation, creditors
could use security Interests to
circumvent the prohibition on offsets.
‘While other commenters argued that
-consensual security interests are
different from the right of offset in that
the consumer must affirmatively agree
to graht the security interest, it is not
clear that allowing a security interest
without some limitation upon the
amount wvould give adequate notice to
consuraers of the creditor's rights to
their funds on deposit. In addition,
commenters did not cite any operational
problems that would be caused by an
amount limitation, This paragraph has
also been changed to Indicate that the
prohibition on offsets does not prevent
card issuers from taking funds of
cardholders in deposit accounts held
with the issuer, when acting under a
court order. The existing § 226.13(j) has
a similar provision.

‘The Board believes that paragraph
(d)(2) permits card issuers only to take
possession of funds using procedures by
which other creditors could legally get
possession of the same funds. For

example, if another creditor, holding a
security interest in funds on deposit
with the card issuer, could not enforce
the security interest without notice to
the cardholder, then the card issuer
would not be permitted o enforce its
security interest in those funds without
the same notice. The Board believes that
this Interpretation may be required by

§ 169 of the act. However, comment is
solicited on this matter. The Board also
solicits comment on whether the
regulation should contain provisions
relating to the conditions under which
card issuers would or would not be
permitted to place holds on cardholders
deposit accounts.

Paragraph (d)(3) states that the
prohibition on offsets does not
invalidate plans providing for regular
automatic repayment of indebtedness on
gre(iiit card accountsgg mg::gs olfxeld

educling payments from on
deposit with the card issuer. This
provision is unchanged from the May
proposal. In order for such plans to be
permitted, the cardholder and the card
issuer must agree in writing on this
payment method. Existing staff
interpretation also makes clear that
automatic deduction of charges for
participation in a program of banking
services (one aspect of which may be a
credit card plan) may take place without
violating the prohibition on offsets, event
if there is no written agreement.

Paragraph (d}{4) of the May proposal,
prohibiting waivers of the prohibition ox
offsets, has been deleted as
unnecessary. VWaivers of Regulation Z
rights are impermissible as a general
rule, in the absence of specific
provisions to the contrary.

{e) Prompt notification of returns and
crediting of refunds. This provision
requires action within certain time
periods by both the merchant and the
card issuer when the merchant accepts
the return of property, or forgives a debt
for services, purchased with & credit
card. It i5 unchanged from the May
proposal except for editorial changes
and the deletion of the separate
promptness standard. {See discussion in
§ 226.11.) The comments reflected some
uncertainty &s to the rule for
determining the date a return is
accepted; the Board believes that this
determination must be made under
relevant state law.

(f) Discounts, tie-in arrangements. The
title of this provision has been changed
to provide a better description of its
subject matter. Paragraph (£)(1) provides
that card issuers may not prohibit
merchants from offering discounts for
payment In cash instead of by credit
card. “A consumer” has been
substituted for *“all consumers” to make
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« clear that prohibiting discounts for
customers of a particular merchant
location, for example, would be as
impermissible as prohibiting discounts
for all customers of a merchant. Also,
the phrase “of the type described in

§ 226.4(f)" has been deleted. Comment
pointed out that this phrase limited the
scope of the prohibition to discounts of
up to 5%. Current Regulation Z has no
such limitation, The Board perceives no
reason that merchants should not be
able to offer discounts for payment in
casgh in dny amount, provided that, when
the discount exceeds 5%, the appropriate
disclosures are made under Regulation

Z.

Paragraph (f)(2) provides that card
f{ssuers may not require merchants, as a
condition of participating in credit card
plans, to maintain accounts with the
fssuer or obtain any other service not
essential to the operation of the plan. As
in the May proposal, this provision
permits igsuers to require the -
maintenance of accounts for clearing
purposes, but the language in question is
modified to emphasize that such
accounts may be required only if no
service charges or minimum balance
requirements are imposed. Comumenters
argued that service charges and
minimum balances should be left to
regulation by the markeiplace. However,
the Board believes that, considering the
legislative history of this provision, any
exception to the general provision
should be narrow.

(g) Prohibition of surcharges. This
provision prohibits the imposition of
surcharges for use of a credit card, and
corresponds to existing § 226.4(i)(4). The
definilion of "“surcharge” appears in the
footnote. A sentence in the May version
of the footnote, providing that payment
by check, draft, or other negotiable
{nstrument, or by electronic fund
transfer, that may result in the debiting
of an open-end credit card account shall
not be considered payment made by use

of that account, has been deleted.
" However, it will be incorporated into the
Board’s commentary to the regulation.

(b) Relation to Electronic Fund
Transfer Act and Regulation E, As did
its counterpart in the May proposal, this
provision explains the relationship of
the Regulation Z rules on issuance of
credit cards, liability for unauthorized
use of credit cards, and other credit card
matters to the corresponding rules
concerning access devices (for example,
debit cards) in Regulation E. The. *
provision is unchanged from the May
proposal except for editorial changes. -

Section 226.13—Billing error resolution.

Proposed § 226.13 addresses error
resolution procedures and corresponds

to § 226.7 of the May proposal and

§§ 226.2(j), 226.2(cc),.and 226,14 of the
current regulation.

This proposal, like the May proposal,
reflects a complete restructuring of the
regulatory provisions, The major way in
which this section has been simplified is
evidenced in this restructurihg; in the
Board's view, this arranging of these
regulatory provisions {which are based
on the extremely detailed statutory
provisions of sections 161 and 162 of the
act) will greatly aid in wnderstanding the
statutory provisions and will facilitate
compliance with thém. The restructuring
aims to describe the consumer’s rights
and the creditor’s responsibilities in
chronological order, with related rights
and responsibilities conveniently
grouped together.

Changes have been made to increase

. creditor flexibility in complying with the
, section. For example, certain location

requirements have been deleted; certain
time limitations have been expanded;
the automatic debit provision Lias been
streamlined; and creditors have been
provided with abbreviated investigation
and resolution procedures in certain
instances.

(a) Definition of billing error. Section
226.2(j) of the current regulation defines
most billing errors in terms of
information appearing on arwith a
periodic statement. The May proposal
modified this requirement to parallel
Regulation E, by tying a billing error to
activity in the account rather than to its
reflection on a periodic statement,
Several commenters stated that, prior o
the time that the periodic statement is
assembled, they might lack
documentation adequate to conduct an
investigation. As a consequence, those”
commenters would have to meke major
operational changes thaf could work to
the detriment of consumers, whose error
allegations might be prematurely
investigated and dismissed based on the
meager information then available to the
creditor. This proposal therefore
reinstates the current regulatory
standard tying a billing errorto a.
periodic statement.

The specific billing error definitions
contained in §§ 226.13(a)(1) through (7)
correspond to §§ 226.7(a)(1) through (7)
of the May proposal.

Paragraph (a)(1) of this proposal
corresponds to paragraphs (a)(1) and (2)
of the May proposal. Some commenters
indicated that paragraph (a)(1) of the
May proposal, which defined a billing
error as “an extension of credit that was
not made to the consumer,” was too
broad in that it could be read to include
credit card use by persons who were in
fact authorized. Commenters also felt
that paragraph (a)(2) of the May

proposal, which defined a billing error
as "an extension of credit that results
from unauthorized use (ag defined in
footnote 43 to § 226.6),” might be too
narrow because that footnote limited the
term “unauthorized use" to credit cards,
Paragraph (a)(1) of this proposal
accommodates these concerns by
limiting the error to unauthorized
extensions of credit not madé to the
consumer, and by including the
unauthorized use of open-end credit
plans, .

Paragraph (a)(2) of this proposal, .
which corresponds to paragraph (a)(3) of
the May proposal, is substantively
unchanged. It provides that extensions
of credit not identified on a periodic
statement in accordance with the
identification of transaction
requirements of § 226.8 are billing
errors. Although creditors may use
certain alternative transaction °
identifications on their periodic
statements under § 226.8, they must
afford consumer inquiries regarding the
permissible alternative identifications
the protections of § 226.13(e)(1).

Paragraph (a)(3) of this proposal,
which corresponds to paragraph (a){4) of
the May proposal, is substantively
unchanged. In part, it defines a billing
error as property or services “not
accepted” by the consumer, The Board

. believes that the issue of when goods

are deemed “accepted” is governed by
gtate lJaw.

Furthermore, paragraph (a)(3) defines
a billing ervor as an extension of credit
for property or services not delivered to
the consumer or the consumer's
designee as agreed. The current
regulation and the May proposal
clarified with a footnote the scope of
non-delivery. Although the footnote has
been deleted in order to simplify the
regulatory text, this provision continues
to include delivery of property or
services different from that agreed upon,
or delivery of the wrong quantity, late
delivery, or delivery to the wrong
location; but, it does not include any
dispute relating to the quality of ]
property or services. The Board intends
to incorporate the position of the
footnote in the commentary.

Paragraph (a)(4) of this proposal,
which corresponds to paragraph (a)(6) of
the May proposal, is substantively
unchanged.

Paragraph (a)(5) of this proposal,
which corresponds to paragraph (a)(8) of
the May proposal, contains one
modification, The May proposal
provided that a billing error included
computational and other accounting
errors “relating to a credit extension.”
This limiting phrase has been deleted to
clarify that computational errors



Federal Register / Vol. 45, No. 238 | Friday, December 5, 1980 / Proposed Rules

80671

involving other entries on the
consumer's account, such as payments
and late payment charges, may also be
billing errors. -

Paragraph (a}{6) of the present
proposal deals with documentation
requests; it corresponds to § 226.7(a)(7)
of the May proposal and § 226.2(j)(1) of
the current regulation. Paragraph (a)(7)
of the May proposal had been drafted in
conformity with the provisions in
Regulation E; the language of proposed

aragraph (a)(6) now tracks thatof

) g 161(b){2) of the act. In light of the

differences betiveen the two statutes in
the provisions regarding this type of
billing error and in the statutory
requirements for resolution, the Board

- believes that requests merély for copies.

of receipts, sales slips or other
documents evidencing credit extensions
would not trigger the error resolution
procedures. Any request for “additional
clarification” of a credit extension {and
such a request for clarification may very
well include a request for a copy of a
receipt or sales slip)} would, however,
trigger the error resolution procedures if
made within the appropriate time limits.
This position, in the Board's view,
represents the proper interpretation of

§ 161(b)(2) of the act and affirms the
present staff position on the issue. In
addition, to include in the regulationa -
detailed and complex rule designed
specifically for documentation requests

* that in no way hint or imply that a

/

problem is reflected on a periodic
statement would run afoul of the
simplification effort.

Proposed paragraph {a){7) 1mple-ments .

§ 161(b)(6) of the amended act. This .
paragraph provides that the creditor's
failure to transmit a periodic statement
to the consumer’s current address is a
billing error, unless the consumer mailed
notice of an address change less than 20
days before the end of the billing cycle
requiring the periodic statement. This
specific billing error was subsumed in
the general documentation request
provision of § 226.7(a)(7) of the May
proposal. In order to ease operational
problems in this area, the regulation
provides that the creditor must be
notified in writing of a change in
address.

{b) Billing error notice. Many of the .

" changes that have been made in

paragraph (b) of this proposal, which
corresponds to § 226.7(b) of the May
proposal and § 226.2{cc) of the current
regulation, are editorial. For instance,
the phrase “billing error notice” is used
instead of “notice of billing error” and
other variations that appeared
throughout the May proposal.

Proposed footnote 25 corresponds to
§ 226.7(i) of the Mdy proposal. It relieves

-

the creditor from continuing error
resolution’ responsibilities if the
consumer subsequently concludes that
no error occurred. While editorial
changes have been made in the footnote,
no substantive change is intended. The
Board contemplates that a consumer’s
withdrawal of a billing error notice may
be either oral or written.

The timing requirements for a
consumer to submit a billing esror notice
have been substantively modified.
Paragraph (b)(1)(tf) of the May proposal,
which permitted a consumer to use
another 60-day period to assert a billing
error ascertained from a documentation
request, has been deleted. Paragraph
(b)(1) of the present Eroposal simply
stats, in part, that a billing exror notice
must be received by & creditor no later
than 60 days after the creditor .
transmitted the first periodic statement
that reflects the alleged billing error. In
the Board's opinion, to include a
detailed rule in the regulation that will
apply in only a few sltuations is
contrary to the simplification effort. X,
however, the consumer requests a
periodic statement because the creditor
failed to transmit a periodic statement
{which would be a billing error under
proposed paragraph (a)(7)), then the
consumer, upon receipt of the periodic
statement, would have another 60 days
to assert a billing error discerned from
that statement. The 60-day time period
would, in the Board's opinion, begin
from the appearance of the error on the
first periodic statement that the
consumer recelves.

Comment on paragraph (b) of the May
proposal suggested that creditors, who
supply consumers with a telephone
number in addition to a specific address
for billing error inquiries, should be
required to warn consumers that they
must write if they wish to preserve their
rights under the Fair Credit Billing Act.

- 'This suggested disclosure has not been

incorporated in the regulatory text, in
light of the fact that praposed § 226.5
requires that Truth in Lending
disclosures be made clearly and
conspicuously. However, language to
that effect is contained in the model
billing rights statement located in
Appendix F,

{c) Time for resolution; general
procedures. Paragraph (c) of this
proposal, which corresponds to the
same paragraph of the May proposal
and §§ 226.14(a) (1) and (2) of the
current regulation, is substantively
unchanged.

Under paragraph (c){2) of this
proposal, the creditor must comply with
specified error resolution precedures not
later thau the end of the second
complete billing cycle, but in no event

later than 90 days. Creditoss that
temporarily correct an alleged billing
error during investigation must finally
resolve within the time limits for error
resolution; temporary correction does
not satisfy the error resolution
requirements.

Proposed paragraph (c)(3) relieves the
creditor from conducting an
investigation and determining whether a
billing error occurred in certain
instances. Since some creditors prefer to
correct a billing error as alleged by a
consumer rather than conduct an
investigation, whether or not any
mistake has in fact been made, this
proposal dlearly permits this practice. In
the Board's opinion, if a creditor follows
this pracedure, no presumption is
created that a billing error occurred.

{d) Rules pending resolution.
Paragraph (d) of this proposal
corresponds to paragraph (d) of the May
proposal and portions of §§ 226.14 (a)
through (e) of the current regulation.

Paragraph (d){1) deals with a
consumer's right to withhold disputed
amounts and corresponds to paragraph
{d){1) of the May proposal. It provides
that a consumer may withhold that
portion of any required payment that is
related to the disputed amount. If
finance or other charges have accrued
on the disputed amount, these charges
are “related” and may be withheld.
Similarly, the undisputed portion that
the consumer remains obligated to pay
may include finance or other charges
that would accrue notwithstanding the
alleged billing error. In attempting to
reduce delail in the regulatory text, the
May proposal’s footnote 49, which
defined the phrase “disputed amount,”
has been deleted. The Board continues
to construe this phrase, however, to
mean the amount of the transaction or
charge that is subject to an alleged
billing error, even though the allegation
concerns the description of the :
transaction (such as the date or the
seller’s name) rather than a dollar
fenguage b (d)(2) clarif

age in paragrap es
that the c§usunl:er's withholding of the
disputed amount from the total bill
cannot subject the undisputed portion to
the imposition of additional finance or
other charges. For example, on an
account with a 30-day free-ride period, a
consumer who disputed a $2 item out of
a total bill of $300 and pald $298 within
the free-ride period would not lose the
free-ride as to the undisputed portion,
even if the creditor determined later that
1o billing error occurred. The Board
believes that this ¢larification is
especially Importantin light of the -
increased use of balance computation
methods that include a consumes’s
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current debits when the account is not *
paid in full at the end of each cycle. The
Board solicits comment on any
operational difficulties that may arise
from this interpretation. . .

Proposéd paragraph (d)(2) (Creditor’s
handling of disputed amount)
corresponds to paragraph (d)(2) of the
May propasal and is substantively :
unchanged. The creditor may maila |
periodic statement reflecting a disputed
amount provided that the creditor
indicates on or with the periodic
statement that payment of the disputed
amount is not required pending
resolution. In order to provide creditors
with increased flexibility in designing
disclosure forms, the proposal deletes
the current regulatory requirement that -
the disclosure appear “on the face” of
the periodic statement. The creditor is,
however, subject to the general “clear
and conspicuous” requirement of
proposed § 226.5 in making this ‘
disclosure. The Board, however, affirms
the present staff position that the ..
creditor does not have to specify the
actual dollar amount that the consumer
need not pay pending resolution.

Proposed paragraph (d)(3) (Collection
action prohibited) corresponds to
paragraph (d)(3) of the May proposal
and has beenrestructured, In this
paragraph, as elsewhere in this
proposal, the word “promptly” replaces
the phrase “as soon as possible.” ~

Proposed paragraph 51)(3) also
contains two substantive changes. It -
relieves operational burdens by .
expanding the two-business day grace
period to three business days for'
inadvertent colléction actions, This
expansion, together with the revised
“business day™ definition in § 226.2,
should ease operational difficulties and
reduce inadvertent violations in this
area. The remedial action provision,
which in the May proposal required a
creditor to take any action necessary to
correct an inadvertent collection action,
has also been modified, In this proposal,
a creditor must take any “reasonable”
action to correct. The Board
contemplates that “reasonable”
corrective action includes, for example,
refunding disputed amounts and related
finance charges that were inadvertently
collected; removing a lien against a
consumer’s property; and withdrawing
any court action taken.

Proposed paragraph (d)(4) (Adverse ‘ .

credit reports prohibited), which
corresponds to the same paragraph of
the May proposal, has been
restructured. It was incorrectly reflected:
in the May proposal that a creditor was
prohibited from reporting that a
disputed amount or an account was in
‘disput_e. The current regulatory language

has been reinserted-to limit the
prohjbition to reports that an amount or
an"account is delinquent. As the current

_ regulation and the May proposal

provide, the Board believes that this
restriction does not prohibit a creditor
from reporting that the amount or
account is in dispute, or from reporting’
that the consumer’s account is .
delinquent if undispitted amounts
remain unpaid. While this specific
language i3 no longer included in the
regulation itself, the Board intends to

- incorporate this position in the

commentary. )

The present proposal substitutes the
word “persons” for the word “creditors”
in the requirement that the creditor
notify the recipients of inadvertent
adverse reports that the amount is not
delinquent. This change is consjstent
with the general rule in both proposals
that prohibits the creditor from making
an adverse report to “any person”
pending compliance with error
resolution procedures. Moreover, when °
credit reports are made before the
créditor receives a billing error notice,
the creditor must notify not only credit
bureaus, but also all other persons to
whom the creditor reported, to the
extent possible. Whereas a credit
bureau is any person in the business of
collecting and disseminating information
relating to the creditworthiness of
consumers, “persons” include employers
and insurance companies, as well as
other creditors.

Paragraph (d)(4) of this proposal
contains several other substantive .
changes. In order to ease operational
difficulties, the grace period for
inadvertent credit reports hag been
expanded from two to three business
days. A discrepancy in the remedial
provisions has been corrected from the
May proposal. Under the prior proposal,
a creditor that received a billing error
notice after making an adverse report
was required to notify the recipients in
writing, whereas a creditor that
inadvertently made an adverse report
within two days after receiving a billing
error notice was requiired simply to
notify the recipients; the manner of
notification was not specifiéd, The
Board contemplates that the creditor
must take commercially reasonable
steps to ensure that the adverse credit
reports are corrected., In some instances,
notification may be accomplished by a
letter to a person responsible for

- receiving the corrective information; in

other cases, the same result may also be
accomplished by computer
communication or telephone.

Several commenters to the May
proposal objecsed to the “as soon as

~

. possible™ standard to effectuate

corrective action. This proposal
substitutes the word “promptly” for “as
soon as possible” to clarify that a
creditor that reports, for example, to a
credit bureau on scheduled monthly
updates need not transmit corrective
information immediately by a costly
unscheduled computer or magnetic tapo.
The creditor merely has to contact the
credit bureau promptly by letter or
otherwise with the correct information.
The creditor is in no way responstble for
ensuring that the credit bureau corrects
its information immediately.

Paragraph (d)(5) (Automatic debit of

sputed amounts) completely revisas
the requirements in § 226.7(d)(6} of the
May proposal and § 226.14(c) of the

. current regulation, This proviston

governs automatic payment plans in
which a cardholder authorizes a card
issuer to deduct periodically an agresd-
upon amount from the cardholder’s
account in order to pay the cardholder’s

¢ indebtedness. Under the current

’

regulation and the May proposal, the

card issuer must prevent or restoro an

automatic debit of a disputed amount, i

it receives a billing error notice within

18 days after transmitting the first

periodic statement that reflects the
error.

A few commenters to the May
proposal suggested that the iming
requirements in this provision are not
rationally related to operational
considerations involved in preventing an
automatic debit. For instance, if a billing
error notice arrives two hours befora a
scheduled automatic debit, it may be
difficult for a card igsuer to pravent an
automatic debit from occurring,

Proposed paragraph (d)(6) requires the
card issuer to prevent an autoniatio
debit of a disputed amount and related
finance or other charges, only if it
receives a billing error notice up to threo

_business days before the automatic

debit date. Under the proposal, the card
issuer would not have to restore a
debited amount if the billing error notice
arrives after the three-business-day cut-
off. If, however, any part of the disputed
amount is still outstanding and
unresolved at the time of the next
automatic debit, the card issuer would
have to prevent that automatic debit.

Paragraph (d)(6) of the May proposal,
which dealt with acceleration of a
consumer’s debt or the closing of the
consumer’s account, has been deleted.
This provision now appears as footnote
24 at the beginning of the section.

(e) Procedures after creditor
determines that a billing error occurred *
as asserted. Paragraph (e} of this
proposal corresponds to paragraph (e) of
the May proposal and to portions of
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§5 226.14{a)(2)(i) and (b)(2) in the
current regulation, Although a number of
editorial changes have been made, this
provision is substantively unchanged.
As in the May proposal, a creditor
that determines that a billing error
occurred as alleged by a consumer must
correct the error and credit the
consumer’s account with any disputed
amount and related finance or other

" charges. Paragraph (e)(1) of this

proposal clarifies this requirement by

adding the phrase “as applicable™ to

- denote that the corrections vary with the
type of billing error that occurred. For
example, a misidentified transaction
that results in a billing error is cured by
properly identifying the transaction and
crediting finance charges. The creditor

.does not have to cancel the amount of
the underlying obligation incurréd by
the consumer.

. Paragraph (e}(2) of this proposal
clarifies ways in which a creditor could
notify the consumer of billing error
corrections. The notice inay be sent
separately, or on or with a periodic
statement that is sent within the
resolution time period. If the notice of
the correction appears on a periodic
statement, it must specifically identify
the amount as a correction rather than
merely identify the amount as a credit to
the account. If a separate billing error
correction notice is provided, however,
the periodic statement reflecting the
corrected amount may simply identify it
as “credit” -

(f) Procedures after creditor )
determines different billing error or no
billing error occurred. Paragraph (f)
corresponds to paragraph (f) in the prior

. proposal and to portions of

‘§§ 226.14{a){2) (ii) and (iii) in the current
regulation. Although a number of
editorial changes have been made, this

provision is substantively unchanged. .

Footnote 27 corresponds to the material

contained in § 226.7(g) of the May

proposal and portions of

§ 226.14(a)(2)(iii} of the current

" regulation. 4

‘This proposal clarifies that the
creditor's explanation that the

consumer's allegation js either partly or
wholly incorrect may be sent separately

. or with a periodic statement, at the

creditor’s option. For the reasons
discussed in paragraph (e} above, the
n;:drdg “as"applic:able" have ﬁl&? [-b]een
added to proposed paragrap 3).

{g) Creditor’s rights and duties after
resolution, This paragraph corresponds
to paragraph (h) of the May proposal
and portions of §§ 226.14{b)(3). (e}(1).
and (e)(2) in the current regulation.

Proposed paragraph (g)(1) combines
the first sentence of the same paragraph
in the May proposal with the third

sentence of § 226.14(b)(1) of the current
regulation. The latter clarifies that the
creditor may require payment of any
minimum periodic payments that the
consumer withheld during the error
resolution period because of the billing
error allegation.

Paragraph {g)(2) in this proposal,
which corresponds to the last sentence
in paragraph (h)(1) of the May proposal,

arifies the manner of determining the
number of days a consumer has for
payment afler resolution, The provision
requires the creditor to allowa
consumer any customary free-ride
period or 10 days, whichever Is longer,
to pay a disputed amount and related
finance or other charges without
incurring additional*finance or other
charges.

The May proposal provided that the
time period would begln “after
delivering the notification for the
“tonsumer to pay.” The present proposal
deletes this phrase, as the Board
contemplates that the creditor will use
the same triggering event that is
normally used. For example, if the
creditor uses the next periodic statement
to reflect the amount due, then the date
the statement is mailed, or the closing
(date of the previous billing cycle, would
probably be the triggering event.

Proposed paragraph (g)(3)
corresponds to paragraph (h)(2) of the
May proposal and is substantively
unchanged.

Paragraph (g)(4) of this proposal
corresponds to paragraph (h)(3) of the
May proposal, This provision imposes
certain duties on a creditor if It receives
further notice from a consumer that the
consumer still disputes the amount. The
present proposal returns to the current
requirement in § 226.14(e)(2) that the
consumer’s notice be in writing.

Proposed paragraphs (g)(4) (i) and (iif)
also differ.from the May proposal, which
had required the creditor to notify in
writing recipients of adverse credit
reports. The present proposal requires
the creditor simply to notify these
parties. These changes comport with the
revisions discussed in connection with
paragraph (d)(4), which prohibits
adverse credit reports during the error
resolution period.

(k) Reassertions of billing error. This
paragraph corresponds to paragraph (j)

- of the May proposal. The present

proposal returns to the current
regulatory standard, which relieves the
creditor of furthet resolution dutles if
the consumer reasserts “substantially
the same billing error,” rather than the
“same error” standard that appeared in
the May proposal. The present proposal
also clarifies the relationship between
this paragraph and paragraph (g) of this

~

section, which imposes certain post-
resﬁluli‘t? duties 01:1] the g‘edilor. () of

i) Forfeiture penalty. Paragraph (i) o
the present proposal, which penalizes
the creditor for failure to follow the
error resolution procedures set forth in-
this section, corresponds to paragraph
{k) of the May proposal and § 226.14(f)
in the current regulation. Although it is
substantively unchanged, it has been
edited and restructured to facilitate its
use. The Board contemplates thata
creditor that has forfeited the right to
collect a certain amount will take no
steps to collect it, not even billing the
consumer for the amount. Furthermore,
as in the May proposal, the present °
proposal requires the creditor to credit
or refund any forfeited amount that the
consumer has already paid, rather than
withheld pending resolution.

() Relation to Electronic Fund
Transfer Act and regulations. This
paragraph corresponds to § 226.7(m) in
the May proposal, and clarifies creditor
respousibilities when an extension of
credit is incident to an electronic fund -
transfer. References to paragraphs (e).
{D. (). and (i) of this section have been
inserted to parallel a similiar provision
in Regulation E. In addition to
Regulation E requirements, a creditor
must still comply with Regulation Z,
paragraphs that are not cited, which
include paragraph (d) (Rules pending
resolution), paragraph (g} (Creditor’s
rights and duties afterresolution), and
paragraph (i) (PForfeiture penalty).

is paragraph is designed to relieve
a financial institution from complying
with the conflicting requirements in
Regulation Z and Regulation E.In
certain instances, the Regulation E error
resolution procedures are not applicable
operationally to credit extensions. For
example, a creditor does not have to
provisionally recredit a consumer’s
account, under Regulation E
§ 205.11(c)(2)(i), in an amount equal to
the unpaid extension of credit. The
Board contemplates that a creditor will
consider the characteristics of the credit
extension portion of the electronic fund
transfer, and apply the Regulation Z
requirements appropriately. For
example, although the Regulation E
corrections provision in § 205.11(e) is
not specific, a financial institution must
credit the consumer's-account with any
finance charges incurred as a result of
the alleged error.

Seclion 226,14—Delermination of
annual percentage rate.

Sections 226.14 (a) and (b} correspond
to §5 226.8 (a) and {b) of the May
proposal. They have not been changed.

Section 226.8(c}(2}(ii) of the May
proposal has been deleted from the
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current proposal. Comments in no way
indicated use of the computation method
of imposing a finance charge based on
specified ranges or brackets of balances.

As in the May proposal, comment is ’

again solicited as to whether any .

creditors use this method of imposing

finance charges. -

Section 226.8(c) of the May proposal,
now § 226.14(c), bas been renumbered
for clarity. )

The material in § 226.8(c) (1) and (2) of
the May proposal is now in -
§ 226.14(c)(1); the material in
§ 228.8(c)(2)(iii) of the May proposal is
now in § 226.14(c)(2). Under proposed
§ 226.14(c){2)(i), the annual percentage
rate is determined by dividing the total
finance charge by the amount of the
balance to which it is applicable. As did
the May proposal, this proposal
recognizes the fact that an annual
percentage rate cannot be determined
where a finance. charge is imposed
during a billing cycle in which there is
no outstanding balance. (See footnote 29
and § 228.7(h) of this proposal, which
provide that creditors are not required
to disclose an annual percentage rate or
to state that one cannot be determined.)

In the May proposal, the Board, asing
an initial loan fee as an example,
solicited comment on sitvations in
which a finance charge is imposed but
bears no relationship to the balance on
the account. The Board believes that
since initiatloan or application fees are
collected at application, they will be
reflected on the initial disclosure
statement, rather than on the periodic
slatement; the fee, therefore, will not
enter into the annual percentage rate
calculation on the periodic statement,

In situations where activity, .
transaction, or other minimum or fixed

_charges are imposed, however, such -
charges are more likely to be nominal in
amount; therefore, significant distortions
in the annual percentage rate will not
result.

The Board received several commients
requesting that the minimum charge
referred to in present regulatory

§ 228.5(a)(2)(1i) (§ 228.8(c)(2](iii)(C) in

the May proposal) be increased to $1. .

Because of the statutory language in

§ 127(b)(8) of the act, the limitation
stated in § 226.14(c)(2)(iii) of this
proposal remains at $.50.

Proposed paragraph (d) is unchanged
from the May proposal. _

_ Proposed paragraph (e) is new; it
affords creditors special protection for
errors that result from the good faith use
. of faulty calculation tools. While the
Board believes that this regulatory
provision will no longer be appropriate
or necessary in light of the expanded
defense for such errors in § 130 of the

act, several commenters expressed
concern about the applicability of this
defense before April 1, 1982, the ,
effective date of the new act. They
requested that some form of present

§ 226,5{c) remain in the regulation untfl
that time. - .

Section 226.15—Right of rescission.

This section, which corresponds to
§ 226.9 of the May proposal, has been
substantially revised.

(a) Consumer’s right to rescind.
Proposed § 226.15(a)(1) sets forth the
general rule allowing the consumer to
rescind at certain points during the
existence of an open-credit plan that is
or may be secured by the consumer’s,
principal dwelling. The present proposal
returns to the statutory language that
explicitly covers security interests that
“will be" retained or acquired. The
Board believes that this phrase may be
necessary to clarify that security

. interests not retained when a

transaction takes place may stilt give
rige to the right of rescission. For
example, materialmen’s or mechanics’
liens arising by operation of law may
not arise until performance has begun,
The right of rescisgion may still be
applicable in §uch situations, even
where the security interest has not yet
been created. .
Footnote 31 is new and represents the-
material in § 226.7{f)(2) of the prior
proposal. The footnote provides that the
right to rescind does not apply to open-
end credit plans in which a state or
federal agency is the creditor. The
present proposal deletes paragraphs
(£)(1) and (£)(3) of the prior proposal, as
being inapplicable to open-end credit
plans. Paragraph (f)(1) of the prior
proposal exempted residential mortgage
transactions. In light of the definition of
open-end credit, under which a creditor
must reasonably contemplate repeated
transactions, and the legislative history
regarding that definition, the Board
believes that residential mortgage
transactions would not be made on
bona fide open-end credit plans.
Accordingly, paragraph {f)(3) of the prior
proposal, regarding the subordination of

* security interests that were originally

exempt, has also been eliminated.

The right to rescind is available under
this section to any “consumer whose
ownership interest in his or her principal
dwelling is subject to the security
interest.” “Consumer” is defined, in
relevant part, as a natural person

_including a comaker, endorser,

guarantor, surety or similar person who
may be obligated to repay the extension
of credit. In the Board's judgment, this
definition encompasses persons who are
not parties to the credit agreement but

who have signed the aecuri% agreomont, .

Therefore, a joint owner in this situation

- must be given the right of resolssion if

the property involved is that consumer's
principal dwelling.

Clarifying language has also been
added to the introductory sentence to
indicate that it is the creditor's option
whether the consumer may rescind (1)
each transaction made under the plan or
{2) only the plan when the plan is
opened, the security interest when
added or increased, or an increase in the
credit limit, Footnote 32 indicates that
this second option expires on March 31,
1985, and that upon expiration a
consumer would have the right to
rescind each individual advance undor
an open-end credit plan secured by the
consumer's principal dwelling. In
response to comments, the present
proposal has been revised to indicate
clearly that the resclssion right only
affecls advances mads after the
expiration date, not prior obligations..

Section 226.15(a)(2) of the present
proposal contains only editorial thanges
from the previous proposal.

Section 228.15(a)(3) of the present

- proposal has been rewritten to clarify

that the rescission period rung from the
latest of three events—the transaction
or other occurrence glving rise to the
right of rescigsion, delivery of the
required notices, and delivery of the
material disclosures, The rescission
notice and the material disclosures need
not be delivered at the same time.

All of the listed material disclosures
must be given whenever an event takes
place giving rise to the right of
rescission. The disclosures must contain
sufficient information so as to maet the
content requirements for those
disclosures set forth in § 226.6. The
Board contemplates that a copy of the
initial disclosure statement would
suffice for this requirement,

Footnote 28, which lists the materiul
disclosures for purposes of this section,
has been modified to include
membership fees or other fees for
participation in an open-end credit plan,
Reference to the minimum perfodic
payment disclosure has been'deloted in
accordance with its deletion as an initial
disclosure. Other non-finance charges
such as documentation fees and late
payment fees are not included as
material disclosures.

The second and third sentences in
paragraph (a)(3), which correspond to
paragraph {a){4) of the prior proposal,
describe the rule on the expiration of the

_right of rescission when the required
notices or disclosures are not delivered,
The May proposal provided that the

- right expires three years from the carlior

of the triggering event or upon the “date
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of the transfer of the property.” With
regard to thelatter, a number of

. commenters asked the Board to return to
the current regulatory language to
assure that the right of rescission would
not expire merely because some portion
of the consumer’s legal or equitable
interest was transferred, The present
proposal reflects this chapge. The Board
reaffirms the present staff position that
both voluntary and involuntary
transfers, including foreclosure sales,
terminate the right to rescind.

~The rule in the current § 226.9{f)(1) has
been added as paragraph (a)(4) to ’
. clarify that transactions in which more
than one consumer’s ownership interest
is at risk may be rescinded by any one
of the consumers involved.

- [b) Notice of right to rescind. The
present proposal returns to the current
regulatory requirement that the creditor
give two copies of the rescission notice.
Some commenters requested this
change, so that the consumer would be
able to use one copy to notify the
creditor and retain the other for
information. The proposal also clarifies
that-two copies of the-notice must be
given to each consumer eatitled to
rescind. Also, & new disclosure
requirement, the expiration date of the
rescissiox}:1 %ﬁriod. has been added as”
paragraph (b)(5).

*  The present praposal also differs from
the May proposal in allowing the notice
either to be separate from the material
disclosures or combined with them,
even where the creditor uses an initial
disclosure statement to furnish the
material disclosures. This position is
based in part on the fact that the
proposed format requirements Tor open-
end credit disclosures are flexible
enough for a creditor to combine
disclosures in a manner that is
conspicuous to the consumer,

Appendix F includes model rescission
notices.
{c) Delay of creditor’s performance.
first sentence is substantively

-unchanged from the May proposal A
number of commenters were concerned

. that a card issuing creditor might
unwittingly violate this section if a third
party honoring the card had no
knowledge of the need for delay and
provided materials or services to the
consumer within the rescission period.
‘This might occur, for example, when the
consumer makes a purchase below the
merchant’s floor limit, so that the card
issuer is not contacted for authorization.
‘The present proposal relieves the
creditor of liability in this situation, so
long as the creditor takes no security
interest in the dwelling as a result of any
debts incurred by the consumer during

. this period.

I

(d) Effects of rescission. The present
proposal is divided into two paragraphs
to address the differing effects of
rescission when an individual
transaction is rescinded, in contrast to
when the plan, the added security
interest, or the credit limit increase Is
rescinded. The effect of rescinding an
individual transaction on an open-end
credit plan, as set forth in paragraph
{d)(1), is comparable to the resclssion of
a closed-end credit transaction; that is,
the security interest Is void and the
creditor and consumer exhange property
or money so that the parties are
basically returned to the positions
occupled prior to the transaction. When
a consumer rescinds a transaction under
this paragraph, the creditor must return
all amounts of money related to the
credit extension including any
downpayment, payments made, and
appraisal or credit report fees. These
examples are not listed inthe present
proposal; the Board intends to
incorporate them in the commentary.

Paragraph {d){1]} sets up the
mechanism for the exchange of property.
The present proposal substitutes the
term “tender” for “offer,” thus returning
to the statutory language, because the
words may not be synonymous under
state law.

This paragraph has also been revised
to clarify that the consumer's option to
tender at the location of the praperty or
at the consumes’s residence applies only
to the tender of goods and materials. A
tender of money must be made at the
creditor’s place of business (for
example, by mailing a check to the
creditor). .

‘The paragraph uses the term
“calendar days" in deseribing the time
periods within which the creditor must
return any money or propesty and
reflect the termination of the security
interest, and subsequently take back
any money or property tendered by the
consumer. This reflects staff
interpretation of this provision.

Commenters requested that the Board
allow creditors to utilize offsets, escrow
agreements, and other similar
alternative methods of complying with
their responsibilities under this section.
However, the Board believes that, in
view of the act's specificity regarding
the creditor's obligations, these
alternatives would be inappropriate.

Many commenters also addressed the
rule that requires the creditor to return
any money or property given by the
consumer even if it were given to third
parties, In the Board's judgment,
because section 125(b) of the act
requires that creditors return any money
or property given as earnest money,
downpayment, or otherwise, creditors

must return all monies including

" downpayments, prepayments,

application fees, and paid to third
parties. This rule reflects existing staff
interpretation.

‘The Board would point out that these
property exchange provisions do not
seem relevant to those situations not
involving transactions—that is, when
the consumer rescinds a plan when it is
opened, a security interest when added
or increased to secure an existing plan,
or an increase in the credit limit. When
the consumer rescinds under one of
these provisions, paragraph (d){2)
specifies the effects of the rescission. As
with the rescission of a transaction, any
amounts related to the event rescinded
must be returned fo the consumer. For
example, if a consumer rescinds the plan
when it i3 opened, the creditor would be
obliged to return any membership or
application fee paid; a consumer who
rescinds an increase in the credit limit
would be refunded any fee imposed for
anew credit report. These examples
were included in the regulation in the *
May proposal but have been deleted as
being inappropriate resulatory material;
the Board intends, however, to
incorporate them into the commentary.
A sentence has been added to the
paragraph to emphasize the fact thata
consumer's obligation to pay foran
individual advance or purchase is not
affected by the fact that the consumer
rescinds under this paragraph, in
contrast with the effect of rescinding an
individual transaction. The issue would
only arise in three-party situations; in
two-party credlt situations, the creditor
must delay performance until the
rescission period has expired. Of course,
even as to three-parly fransaction, no
additional security interest would
attach.

(e) Consumer’s waiver of right to
rescind. This paragraph differs
significantly from that of the May draft
and the provisions of the existing
regulation with regard to the nature of
the emergency giving rise to a waiver.
‘The consumer need only determine that
the extension of credit is needed fo meet
a bona fide personal financial
emergency. This standard essentially
mirrors that in section 125{(d) of the act.
‘The Board believes that the current
regulatory implementation of that
statutory provision may be
unnecessarily narrow and solicits
comment on this revision. While the
requirements for a waiver would be
eased, this provision continues to
prohibit the use of preprinted forms for -
this purpose, in order to prevent any
abuse of the watver rule.
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Section 226.16—Advertising.

This section corresponds to provisions
in § 226.10 of the present regulation and
§ 226.10 of the May proposal regarding
the advertisement of open-end credit.
Rules regarding advertisements for
. closed-end credit are found in § 226.24.

In accordance with present staff
position and in light of the statutory
language, the' Board would point out that
the advertising provisions, unlike the
rest of Regulation Z, applies-to creditors
and non-creditors alike. ~ -

(a) Actually available terms. Section
226.14(a) corresponds to § 226.10(a)(1) of
the May proposal and provides that an
advertisement for open-end credit shall
state only those terms that the creditor
is actually prepared to offer. - - -
Commenters suggested retaining the
*will arrange” language of the current
§ 226.10{a)(1)(i) in order to permit
creditors to advertise terms for .
upcoming loan programs or specific
credit offerings, as long as the terms will
be generally available to consumers."

The general prohibition against
inaccurate or misleading advertising in
paragraph (a)(2) of the Mdy proposal
has been deleted from this proposal as
unnecessary. It is believed that state
statutes provide adequate protection for
consumers. Commenters expressed
serious concern that introducing such a
broad and, arguably, imprecise standard
would result in extensive, costly
litigation. :

{b) Advertisement of terms that
require additional disclosures. Proposed
§ 226.14(b) corresponds to § 226.10(b) of
the May proposal. It sets forth the so-
called “trigger"” terms which, when
included in an advertisement for
consumer credit, give rise to the
requirement that certain additional
disclosures also be included in the .
advertisement, While this paragraph is
almost identical substantively to the
May proposal, in response to
commenters’ suggestioiis, it has been -
restructured to parallel more closely the -
organization in the May proposal of the
closed—end credit advertising section.

While commerifers suggested that the
language “or otherwise deferminable”
be deleted, the Board believes that its
retention is proper and necessary. This
is based on the belief that where
§ 226.5(b) terms may in fact be implicit
from an advertisement, the advertising
provisions should apply. N

The annual membership fee has been
specifically included in the paragraph
{b) list of additional required
disclosures. Such fees are becoming.
increasingly more popular in open-end .
credit plans; consequently, the Board
Believes that such information is an

S

important shopping consideration when
selecting an open-end credit plan.
Comment is expressly solicited as to
whether doivnpayents are commonly,
involved in the use of open-end credit
plans; it is the Board's belief that such is
not the case at the present time and,
therefore, the Board sees no need to
include it as a “trigger” term for
purposes of open-end credit advertising.
Proposed paragraph {b)(2) requires
that, where a trigger term is involved,
disclosure is required of any periodic-
rate that could be applied, expressed as
a corresponding annual percentage rate.
In response to comments, the Board ~
wishes to clarify that, in its view, this -

. -language contemplates disclosure of just

the corresponding annual percentage
rate. In the Board's opinion, however,
this provision would not preclude an
advertiser from also stating the periodic
rate. )

The Board wishes to point out that an
advertisement must state a credit term
as a positive number in order ta trigger
additional disclosures. For example, “no
annual membership fee'-would not
trigger the required advertising
disclosures.

(c) Catalog and multiple-page
advertisements. Paragraph (c} of the
proposal deals with catalog and
multiple-page advertisements. It
corresponds to § 228.10(c) of the May
proposal and § 226.10(b) of the existing
regulation. ' :

The phrase “credit term” has been
deleted from subsection (¢)(1) of the
May proposal; this paragraph's .
requirements are now tied to the terms
contained in § 226.5(b). .

Proposed paragraph (c)(2) is the same
as the May proposal. It incorporates
portions of present Board Interpretation
§ 226.1002. In the Board’s opinion, the
inclusion of the $1,000 limitation in the
proposal is unnecessary; the
requirement that the table or schedule
include disclosures for the more
commonly sold higher-priced property or
services offered incorporates the

- concept in existing § 226.1002 that tables

or schedules provide representative
disclosures. Moreover, the Board
considers unnecessary, and contrary to
the simplification effort, the inclusion of
language about the table or schedule
disclosing the method of computing the
appropriate disclosures for amounts in
excess of those disclosed in the table or
schedule, )

Section 226.10(d) of the May proposal,
regarding oral disclosures in open-end
credit, has been combined with
§ 226.14(f), regarding oral disclosures in
closed-end credit, into a new § 22629 in
Subpart E. Commenters claimed that
including the oral disclosure provisions

in the advertising section is confusing
since oral disclosures are not included
in the advertisement definition in

§ 226.2.

Subpart C—Closed-End Cradit

Subpart C includes all provisions
relating specifically to closed-end credit
transactions. In addition to a number of
substantive revisions, the subpart has
been substantially restructured for case
of reference and greater clarity. Section
228.11 of the May proposal, which
contained all rules regarding closed-end
credit disclosures, has been divided into
four separate sections, §§ 226.17 through
228.20. Section 226.21, relating to credit

_ balances, is new and implements § 165

of the act. Sections 226.22, 228.23, and .
226.24 reflect §§ 226.12, 226.13, and
226.14, respectively, of the May
proposal.

e concept of alternate shopping
disclosures, which represented the most
dramatic proposal in the May draft, has
been deleted from this proposal. The
provision, contained in § 226.(11) of the
earlier draft, would have permitted
creditors to make early advertising-type
diaclc:;t;rges agt:ﬂ an alternative t¢l>
providing regular transactiona
disclosures. The Board received
approximately 230 comments on this
provision, and the great majority,
reflecting virtually all segmenta of the
credit industry, consumer groups, and
federal and state agencies, were
negative. The comments as a whola
reflected & belief that the proposal was
unnecessary and, to the extent that it
was used at all, would result in further
customer confusion and creditor
expense. Il view of these comments, the
Board is eliminating the concept of
alternate shopping disclosures from the

*regulation, The Boaid remains *
committed to enhancing the credit-
shopping function of the act by
encouraging early disclosure of credit
terms. However, the Board believes that
this commitment can be carried out by
several less dramatic means, which are
reflected in the new proposal, Among
the revisions which should encourage
early disclosure are the more flexible
rules regarding the timing of disclosures
and the use of estimates.

Section 226.17—General disclosure
requirements.

Section 226.17 sets forth the gencral
disclosure requirements previously
contained in § 226.11(a) through (e) of
the May proposal, with substantial
deletion of material which the Board
believes is unnecessary. The general
rules regarding the timing, form and
basis of disclosures are contained in
paragraphs (a), (b}, and (c} of the
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section, which correspond to -

§§ 226.11(c)(1), 226.11{c){3), and

- 228.11(d), respectively, of the earlier .
proposal. : -

(@) Time of disclosires. The revisions -

_ in this paragraph, formerly § 226:11(c)(1)

- - of the May proposal, are primarily

. editorial. The first senteace continues to
reflect the current regulatory
requirement that disclosures be
provided before consummation of the
transaction. However, as noted in the
discussfon of § 226.2 above, the
definition of consummation has been
substantially revised. Consummation
will be the time at which the consumsr
becomes contractually liable on the
obligation, as determined by applicable
law. The payment of a nonrefundable

. fee prior to that time does not serve to
trigger consummation, contrary to the
position taken in the May proposal and
in current staff intérpretations of the
regulation. )

Paragraph (b), formerly designated as
§§ 2268.11(c)(3} and 226.11(c)(4) in the
May draft, has been significantly
expanded and reorganized for increased
clarity. Paragraph (b)(1) retains the
requirement in the May draft and
section 128 of the act that, as a general
rule, all of the disclosures required by
§ 226.18 {Content of disclosures) must be

.grouped fogether and segregated from
all other information not directly related
to the disclosures. The term “directly
related,” as used in this standard, is
construed very narrowly in order to
carry out the congressional purpose in
requiring segregation of Truth in Lending
disclosures. Any information beyond
that specifically called for by § 226.18,
even information which provides further
elaboration of required disclosures,
would not be directly related to the
disclosures and could not normally -
appear with them. This would include
such information as a description of the
type of security interest takenin a
transaction or the conditions under
which a prepayment penalty would be
imposed.

Paragraph (b)(1) and accompanying
footnotes contain special rules and
exceptions to the general requirement of
segregation of required disclosures. The
lest sentence of the paragraph reguires
that explanation of the amount financed
under § 226.18{c} always appear
separate from the segregated
disclosures. The footnote permits three
disclosures required by § 226.18 to
appear apart from tht segregated
disclosures. These disclosures are the
creditor's identity under § 228.18(a),
credit life or property insurance
premiums vnder § 226.18(n), and certain
charges related to a security interest

which are excludable from the finance
charge under § 226.18{0). Any of these
disclosures may appear with the
segregated disclosures, together or
separately on other documents, or
combined vrith the disclosure of the
amount financed explanation. The first
footnote to paragraph (b)(1) specifically
permits the inclusion of three additional
items of information with.the segregated
disclosures: an acknowledgement of
receipt, the consumes's name, and the
consumer’s account number, Other than
these three specific Items of information,
the segregated federal disclosures
required by § 226.18 may not include
any other information.

Paragraph (b){2), regarding use of the
terms “finance charge” and “annual
percentage rate,” is substantially similar
to § 228.11(c)(4) in the May proposal,
with minor editorial revisions to reflect
suggestions mede by several
commenters.

(c) Basis of disclosures and use of
estimates. Section 228.17(c), based on
§ 226.11(d) of the May draft, is designed
to provide guidance to creditors in
making disclosures, particularly vshen -
the necessary information may not be
known with any certainty at the time
disclosures are made, This paragraph
reflects a number of editorial changes,
as well as several subslantive revisions.

The most important change is
contained in paragraph (c)(1). This
paragraph Is similar to the May proposal
in requiring that disclosures reflect the
best information available at the time of
disclosure. But the disclosures must now

, be based on the enforceable obligation

between the parties, The May draft
reflects the current regulatory position
that disclosures should be based on the
actual agreement between the parlies,
even though that agreement may be
contrary to the terms of the parties’
legally-enforceable obligation. For
example, the Board's staff has stated
that Truth in Lending disclosures must
be based on a voluntary payroll
deduction plan or an informal principal
reduction agreement, regardiess of the
fact that those agreements do not
represeat.the enforceable obligation
between the parties, This interpretation
may not be compatible with the thrust of
the Truth in Lending Act as amended,
which is to provide customers with an
accurate picture of the obligation to
which they will be legally bound. In
addition, the current standard has
proven difficult in application and
frequently complicates both the
compliance and enforcement burdens. In
light of these considerations, the Board
now proposes to require that disclosures
be based only on the enforceable

obligation behween the parties, and
specifically solicits comment on this
provision.

Paragraph (c){2) is virtually identical
to § 226.11(d}(2) in the May proposal
except that the word “clearly” is deleted
from the paragraph. Since all disclosures
must be made clearly and :
conspicuously, the repetition of the
standard in this paragraph is
unnecessary. As under the current
regulation, estimates must be designated
as such In the segregated disclosures.
However, no further explanation of the
basis for the estimates may be included
with those disclosures, although such
explanation may appear as additional
information apart from the disclosures.

Paragraph (c)(3), permitting certain
factors to be disregarded in calculating
the required disclosures, contains only
one substantive change. Paragraph
(c)(3)(ii) now permits creditors to
disregard the fact that payment dates
fall on a “day which fs not a business
day,"” rather than on a “Saturday,
Sunday, orholiday.” This change bas
been made in response to a number of
comments pointing out that many
creditors' business days do not coincide
with regular weekdays. “Business day™
is defined in § 226.2 of the proposal as
those days on which the craditor is open
to the public for substantially all of its
normal business functions. This
definition, v-hich coincides with that
contained in Regulation E, implementing
the Electronic Fund Transfer Act, allows
the creditor to define fts business day
according to its ovn practice.

Paragraph (c)(4), regarding certain
payment schedule variations, contains
editorial revisions which are not
intended to change the substance of the
paragraph. The introductory language
has been revised, and the definitions
contatned in § 226.11(d)(4)(ii) of the May
proposal have been incorporated into
footnotes to the paragraph.

Section 121(d) of the act authorizes
the Board to establish tolerances for
numerical disclosures other than the
annual percentage rate and, as
discussed above in § 226.4(a), the Board
is proposing a tolerance for disclosures
of the finance charge. At this time, the
Board is not considering similar
tolerances for other numerical
disclosures such as the amount
financed, in the absence of any evidence
indicating a need for such a tolerance.
However, the Board solicits comment on
whether such tolerances would be
appropriate, as well as on the terms for
which a tolerance is necessary and the
degree of tolerance which should be
provided.

Paragraph (c)(5), dealing with demand
obligations, Is similar to § 226.11(d){5) in
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the May draft, but the Board wishes to
solicit comment on two issues not
previously addressed will regard to this
provision. First this paragraph reflects
the concept of enforceability as the
basis for disclosures, as noted in
discussion of paragraph (c)(1).
Disclosurés for demand obligations
should be based on an alternate
maturity date, rather than an assumed
maturity of one year, only in those cases
in which the alternate maturity is
reflected in an enforceable agreement
between the parties. This is contrary to
interpretations of the cuwirent regulation.
Presently, an alternate maturity date
may be inferred from an informal
principal reduction agreeemnt or a
similar understanding between the °
parties, and disclosures must berbased
on that alternate maturity, Under the
revised paragraph, the obligation in sech
cases will be viewed as purely-a
demand obligation, unless the parties
have agreed to a legally enforceable
repayment schedule setting an alternate
maturity date. The Board specifically
requests comment on this proposal.

The alternate maturity provision of
this paragraph raises a second issue
which is related to a current Board
interpretation. In addition to-demand
obligations which have a concurrent
alternate maturity provision, certain
obligations may call for a conversion to
a demand status after a stated period.
One example of this type of obligation is
addressed in current Board .
Interpretation § 226.816. The Board
proposes to.eliminate that
interpretation, which appears to have _
very limited applicability. Inx the Board's
view, the fact that the demand feature is
not immediately available to the
creditor does not prevent these
{ransactions from being considered
demand obligations and the Board
praposes to treat them as such under the
new proposal. Thus, they would be
subject to the general rule i paragraph
(c)(5) and disclosures for these
transactions would be based upon any
enforceable alternate stated maturity.
However, the Board specifically solicits
comment on alternative ways of dealing
with these obligations, as well as on
their prevalence. .

Paragraph (c)(6) is based on
§ 226.11(d)(6) of the May proposal but
has been substantially revised. New °
paragraph (c)(6)(i) incorporates in its-
entirety the first sentence of paragraph
(d)(6) of the May draft. The second
sentence of that earlier proposal has
been deleted. The Board believes that
the separate financing of a =
downpayment in a credit sale
transaction may be disclosed as two

transactions pursuant to the general rule
in that paragraph and that a specific rule
for such transactions is unnecessary.

The purpose of paragraph (c)(6)(i} is to
preveat creditors from artificially
separating what is essentially one
transaction into two or, on the other
hand, cortsolidating two separate
transactions into a single one, in order
to distort and obscure the credit terms to
which the consumer js agreeing. The
Board is aware that the issue addressed
by this rule has been the subject of
numerous questions and geveral judicial
decisions. In the Board’s view, however,
precise rules for determining what.
constitutes a single transaction are
nefther desirable nor possible,
particularly in view of the enormous
variety in credit transactions. Creditors
should retain some flexibility in
structuring transactions in order to meet
the needs of their customers as well as
their own operational requirements.
Paragraph (c)(6)(i} is intended to reflect
that position.

‘Paragraph (c)(6)(ii), relating to
multiple advances under an agreement
to extend credit up to a certain amount,
is based on § 226.11{m) of the May draft.
It would reverse the position taken in
that draft and in the current regulation
(8 226.8(i)) by permitting a creditor
either to treat all of the'advances as a
single transaction or to disclose each
advance as a separate transaction. The
Board beliéves that both approaches can
provide meaningful disclosures to -

consumers and that mandating one-

. method or the other is unnecessary. If

N

these transactions are treated as.one
transaction and the timing or amount pf
advances is unknown, creditors must,

_ make disclosures based on estimates, as

provided in proposed § 228.17(c)(2).
Paragraph (c)(6)(ii) provides a
similarly flexible rule for disclosure of
construction loans that may be
permanently financed. These

. transactions have two distinct'phases,

similar to two separate transactions.
The construction period usually involves
several disbursements of funds at times
and in amounts that are unknown at the
beginning of that period and the
consumer generally pays only accrued
interest until construction is completed.
Unless the obligation is paid at that
time, the loan then converts to
permanent financing in which the loan
amount is amortized just asin a
standard mortgage transaction. This
special rule would permit the creditor to
give either one combined disclosure for
both the construction financing and the
permanent financing, or a geparate set
of disclosures for the two phases. It
would be available whether the

consumer was initially obligated to
accept construction financing only or
both construction and permanent
financing. If the consumer is obligated
on botli phases and the creditor chooses
~to give two sets of disclosures, both sota
must be given to the consumer initfally,
begause both transactions would be

* consummated at that time,

Many commenters requested that the
substance of present Board
Interpretation § 226.818 be incorporated
into the revised regulation because it
provides guidance on makin
disclosures and calculations for
multiple-advance construction loans.
That interpretation has been rovised
and now appears as Appendix D to this
proposed regulation. Its use is limited to
multiple-advance loans for construction
of a dwelling.

{d) Multiple creditors; multiple
consumers. This paragraph reflects
§ 226.11(a) (1) and (2) of the May
proposal but eliminates the general

« statements that a creditor must provide
disclosures to a consumer, The Board

.believes that this material is
unnecessary and has revised the
paragraph to address only multiple-
consumer and multiple-creditor
transactions, where specific-guidance
may still be needed.

‘The first sentence has been redrafted
to reflect the Board's concern that a
consumer receive a complete document
incorporating all of the credit terms that
must be discloged for that transaction,
In a transaction involving multiple
areditors, creditors should retain some
flexibility in the way in which that sot of
disclosures is provided. For example,
the creditors may agree to designate one
creditor to assume that responsibility or
‘the creditors may join in designing a
single set of disclosures.

‘The change in the paragraph is not
intended to absolve any creditor in such *
transactions from lability for faflure to
make disclosures. Regardless of the
arrangements made between creditors,
each creditor in the transaction is
legally responsible for providing the
disclosures and any one of them may be
subject to Hability for violations.
However, fewer questions are likely to
arise regarding multiple-creditor
transactions because the revised
definition of “creditor” will substantially
reduce the number of transactions in
which more than one party will be
considered a creditor. .

The second sentence in paragraph (d}
carries forward the position taken in the
current regulation and in the May draft,

- which require the creditor to make

disclosures fo a consumer who is
primarily liable on the transaction.

- °

.
.
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(e} Effect of subseguent events.
Paragraph (e]{1), relating to changes that
qceur after the delivery of disclosures,
remains substantially similar to its
. counterpart in the May draft with only a
minor editorial revision. )

Paragraph {e){2} differs significantly
from its counterpart in the May draft.
Under this paragraph, creditors need not

provide new disclosures v the
previously disclosed credit terms are
rendered inaccurate before

consummation. In the Board's view, this
revision will kelp effectuate the credit-
shopping goals of the act by promoting
early disclosures. The requirement in the
current regulation that creditors provide
new disclosures when a term changes
before consummation may have
discouraged creditors from imaking any
effort to disclose until the point of

* consummation. As in the current .

. regulation, creditors may use estimates
as provided iu paragraph (d)(2). The
requirement that estimates be based on
the best information reasonably .
. -available should prevent creditors from
making disclosures so early that
reasonable accuracy is impossible. The
Board solicits comment on whether this
new proposal would permit any abuses
and whether the “good faith" standard
is sufficient to avoid any abuses.
Paragraph (e)(3), regarding changes
er consummation, is substantially
similar to § 226.11(e}(4) in the May draft
with only minor editorial changes that
* do not alter the substance of the
provision. )

Section 226.11(e)(3) of the May draft
has been eliminated entirely, since it
addressed only alternate sHopping
disclosures.

{f) Mail or telephone orders—delay in
disclesures. This provision, previously
§ 228:11(k} of the May proposal, has
been slightly revised. Since some
commenters questioned the meaning of
“personal solicitation,” that phrase has
been replaced with the phrase “face to
face or direct telephone solicitation."
This change is meant to clarify that the

- provision is available when creditors
use letters to solicit requests for credit.
The solicitation referred to in this
section is that done by the creditor itself
or someone acting on the creditor’s

-behalf. .

A few commenters questioned how
the listed information should be made
available, The regulation does not
specify how that is to be done, since
that is a matter to be determined by the
creditor. The reference to the “public
generally™ has been changed to “the
public” to avoid the implication that the
infornration must be made available to
thé world at large in order for the
provision to apply.

” -

The list of required information in
paragraph (f)(1) has been reduced to
more closely follow the statutory
provision sectlion 128{c}) and to paraliel
the revised adverlising provisions. The
references to dovmpayments and total
of payments have been eliminated and
“the number, amounts, and timing of
payments" has been replaced by “the
terms of repayment.” The explanation of
what is required by this lerm is set forth
more fully in the material accompanying
proposed § 228.24{c). below. The
information need be given only as
applicable,

Some commenters pointed out the
difficulty faced by creditors when credit
insurance Is written in connection with
mail and phone orders, since the May
proposal would have required the
insurance authorization 1o appear with
the other disclosures. Since the location
requirements for the insurance .

disclosures have been revised to permit

them to appear apart from the other
disclosures, a creditor could mail an
insurance authorization to the consumer
and then prepare the other disclosures
to reflect whetherornotthe
authorization is completed by the
consumer. Disclosing the insurance cost
on a vnit-cost basis Turther simplifies the
disclosures.

(g) Series of sales—delay in
disclosures, This p ph was
previously § 226.11(1) of the May draft.
The revisions in the first paragraph are
primarily editorial. Language has been
added to clarify that the delay provision
applies to the disclosures pertaining to
the current sale. Paragraph (1)(2) from
the May proposal has been deleled in
light of the revised standard for what
constitutes a refinancing under
§ 226.20(a). If the conditions listed in the
first paragraph are not met, the
transaction may be a refinancing:
alternatively, disclosures for the current
sale would be given before
consummation of that sale.

Section 226.18—Conlent of disclosures.

Section 226.18 sets forth the
disclosures required in a closed-end
transaction. Although it is based closely
on § 226.11(f) of the May draft, it has
been the subject of a number of editorial
and several substantive revisions,

The introductory parasraph deletes
the second sentence from the May drafl,
requiring creditors to include a brief
identification and the amount of each
disclosure where applicable. These
requireménts are already mandated by
both the substantive provisions of the
paragraph and the general “clear and
conspicuous” requirement proposed in
§ 226.17(b).

The disclosures required by this
section need by made only as
applicable, meaning that any disclosure
not relevant to a particular transaction
may be eliminated entirely. For
example, in a loan transaction, the
creditor may delete any disclosure of
the total sale price. Similarly, evenina
credit sale requiring disclosure of the
total sale price imder paragraph (j). the
creditor may delete any reference to a
downpayment where no downpayment
is involved.

‘Where the amounts of several
numerical disclosures are the same, the
“as applicable” language would also
permit creditors to combine the terms,
so long as it is done in a clear and
conspicuous manner. For example, if in
a particular transaction the amount
financed equals the total of payments,
the creditor may disclose “amount
financed/total of payments,” together.
with descriptive language, followed by a _
single amount. However, if the terms are
separated on the disclosure statement
and separate space is provided for each
amount, both disclosures must be
completed, even though the same
amount {s entered in each space.

Paragraph (f}(17) of the May draft has
been deleted and the substance of that
provision incorporated as footnotes in
§ 226.18. The footnote to the
introduclery portion of the section
reslates the special rules for interim
student loans previously in
§ 226.11(f}(17)(i). The footnote also -
includes a definition of interim student
loans, which have not previonsly been
defined in the regulation. The Board
specifically solicits comment an this
definition. Sections 226.11(f)(17)(if) and
(iii) are now reflected as footnotes to
paragraphs (e) and (h), respectively.

For ease of reference, each of the 17
paragraphsin § 226.18 has been
provided with its own caption, briefly
identifying the credit term addressed in
that paragraph.

As in the May draft, five of the
disclozures required by the section must
be fusther explained to the consumer in
a manner similar to the descriptive
phrases shown in the regulation.
Although the new propusal changes the
language “accompanied by” to “and,”
the Board wishes to emphasize that this
change is merely ediforial. Creditors
may not separate the required term and
its descriptive phrase in such a manner
as to cbscure their relationship to each
other.

(a) Creditor. This paragraph is
unchanged from § 226.11(f)(1) of the May
draft. Use of the creditor’s name would,
in the Board's view, be sufficient to
comply with this requirement, but the
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creditor may at its option include an
address or telephone number.

(b) Amount financed. Paragraph (f)(2)
of the-May draft, regarding the amount
financed, has been divided into
paragraphs (b) and (c) of the current
proposal, for greater clarity. Naw
paragraph (b) requires disclosure of the
amount financed and states the method
of calculating that amount, while new
paragraph (c) sets forth the rules
regarding the explanation of the amount
financed. - .

 Paragraph (b) (1) through (3)
corresponds to paragraph {f){2){i} (A)
through (C) of the May proposal. Both °
the terminology and the calculation
steps are unchanged, but the provision
has been redrafted to clarify several
questions raised by commenters on the
May draft.

- A number of commenters questioned
the Board's use of the term “principal
amount of the loan" as the starting point
for amount financed calculations in loan.
transactions, They pointed out that
“principal” may include finance charges
such as precomputed interest which is
added to the face amount of the
obligation. Since such amounts normally
would not be considered prepaid

finance charges and thus would not be
deducted from the loan amountunder ~
the regulation, the calculated amount
financed might impermissibly include a
portion of the finance charge. Paragraph
(b)(1) has been redrafted to clarify that
for-purposes of calculating the amount
financed, the loan principal cannot
include any finance charges.

The second portion of paragraph .
(b)(1), relating to credit sales,-has also
been revised. The reference to a trade-in
has been deleted as unnecessary, since
“downpayment” is now defined in
§ 228.2 to include the value.of any trade-
in,

Paragraph (b)(2) reflects inan .
abbreviated form the substance of
§ 226.11(f)(2)(i)(B) of the May draft. It
refers primarily to these charges which
under the current regulation would be
characterized as “other charges” under
§ 226.8 (c) and (d). These would
normally include any fees which are not
part of the finance charge to the extent
that the customer decidesto finance
them rather than paying them separately
at consummation of the transaction. As
before, this paragraph would not
encompass any charges which are paxt
of the finance charge nor may it include
any amounts already accounted for
under paragraph (b}(1).

Paragraph (b)(3) requires the
deduction of any prepaid finance
charges from the amount financed, The
parenthetical material in
§ 228.11(f)(2)(1)(C) of the May draft has

been deleted, because “prepaid finance
charge” is now defined in § 226.2 of the
current proposal, for ease of reference.
The basic definition of the prepaid
finance charge and its role in calculation
of the amount financed remain
unchanged.

(c) Explanation of amount financed.
This paragraph requires a written
explanation of the emount financed, at
the customer's request, and reflects
§ 226.11(£)(2)(if) of the May draft. The
Board believes that the term
“explanation” is more appropriate than
“jtemization,” which was used in the
May proposal. No substantive change is

. intended._

'The current proposal differs -
significantly from the earlier draft in
four respects. First, the paragraph has
been rewritten to permit creditors to
provide a written explanation of the
amount financed without a request from
the customer. Only if the creditor does
not provide an explanation as a matter
of course must the creditor give the
customer & statement of the customer's
right to receive such explanation. This is
a significant departure from the May
draft, which required that the creditor
inform the customer in Writing of the

- customer's right to receive the
-explanation and await the customer’s

request before providing that:
information. In the Board's view, the
legislative history of the acf indicates
that Congress intended creditors to have
either alternative available to them in
complying with this provision.

Second, §§ 226.11{f)(2)(ii) (B) and (C)
of the May draft, relating to the timing
and location of this disclosure, have
been deleted. These questions are now
addressed in § 226,17 of the new
proposal. As in the May draft, the
explanation must appear separately
from the remainder of the disclosures,
but it must now bé provided at the same
time as the other disclosures.

Third, the list of items that must be

" disclosed as part of the explanation has

been reduced by deletion of the cash
price, cash downpayment and trade-in.
‘While these amounts may be of some
assistance in providing a mathematical
progression for the explanation, their
inclusion is not mandated by the statute.
Fourth, paragraph (c)(1)(iv). reflecting
a portion of § 226.11(f)(2)(if)(A) of the
May draft, makes clear that the creditor
must identify third persons receiving
.amounts on the consumer’s behalf. The
second sentence of that paragraph .
provides a special exception in the case
of amounts forwarded to public officials
or governmental agencies. These
amounts typically include such items as
notary fees, fees paid to a department of
motor vehicles for licenses and fees paid

to public officials for filing or releasing a
security interest. Creditors need not list
each individual offictal or agency
receiving these amounts, but may
consolidate them under & single heading _
such as "government officials" or
“government agencies.”

To assist creditors in complying with
this provision, the Board has included in
Appendix G a model form for
explanation of the amount financed,
While the Board believes that creditors
should be given a considerable amount
of flexibility in complying with thig
requirement, some precision in this
aspect of the regulation is necessary and
appropriate, both to provide further
guidance to creditors and to prevent
unnecessary confusion to consumers,’
Therefore, the Board proposes to apply
several specific guidelines to complation
of these forms and requests comment on
them. First, the categories shown in the
list must be mutually exclusive. For
example, any amounts included in the
prepaid finance charge should not bo
reflected in amounts paid to third
parties. A credit report fee is often paid
to third parties and in a nonrealty
transaction is part of the finance charge.
If this amount is paid at consummation
of the transaction, it consitutes a
prepaid finance charge that must be
included in the total disclosed under

. paragraph (c)(1)(i) and not reflected in

the list of amounts shown under,
paragraph (c){1){iv).

Second, the mode! form does not
require the amounts to be shown in any

. mathematical order or progression, In

the Board's view, the categories required
by the act do not, without the addition
of further categories, lend themselves to
an arrangement in a mathematical
progression in most cases. In the interest
of simplification, the Board does not
believe that the inclusion of further
disclosures or instructions in order to
arrange the terms in an arithmetic
manner would be appropriate, Third, as
noted above, the Board has created one
category of third party fees which need |
not be specifically identified beyond
“payment to public officials" or slmilar
language. This category is reflected on
the model form and the Board solicits
comments on any other categorias
which may be appropriate.

The Board also tvishes to draw
attention to § G{4) of Appendix G,
which provides a special model form for
transactions subject to the Real Estate
Settlement Procedures Act (RESPA).
That act requires creditors to provide a
good faith estimate of closing costs
which is in many respects similar to the
amount financed explanation required
by paragraph (c). The legislative history
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of the Truth in Lending revisions

.indicates that Congress intended to
allow creditors subject to RESPA to
combine these fwo requirements,and
§ G(4) provides a special model form for
this purpose. The Board. solicits
comment on its utility and particularly
welcomes suggestions on ways to make
the form more useful to creditors subject
to botk acts. The Board also solicits
comment on whether the RESPA goad
faith estimates alone may be sufficient,
without further change, and whether
creditors subject to RESPA should
therefore be exempt from paragraph {c)
entirely.

(d) Finance charge. This paragraph
corresponds to § 226.11(f){3) of the May
draft, and requires disclosure of the
finance charge. However, unlike its
earlier counterpart, it no longer requires
creditors to use the precise descriptive
phrase contained in that paragraph.

(e) Annual percentoge raote. Unlike
§ 226.11(f}(4), its counterpart in the May

_proposal, this paragraph does not
Tequire creditors to use the exact
descriptive phrase contained in the
provision in-describing the term.

(f) Variable rate, This paragraph
corresponds fo § 226.11(f)(5) of the' May
proposal and requires disclosure of a
variable rate provision in a credit
transaction. Although the earlier draft
eliminated the current requirement for
disclosure of hypothetical increases in

.. therate, the Board now proposes to
reinstate that requirement for residential
mortgage transactions. For tiwo reasons,
the Board believes that information
regarding the effects of an increase in
the interest rate, at least on the payment
schedule, may be warranted in these
transactions. First, these transactions
typically involve unusually large
amounts of money, and thys represent
the most important credit transaction
" entered into by a consumer. Second,
variable rate provisions are becoming
increasingly common in such
transactions. Therefore, the Board
praposes to require creditors in
residential mortgage transactions to
provide consumers with an example of
the payment terms which could result
from an increase under 2 variable rate
provision. .

No specific numerical basis for the
hypothetical is required, unlike the % of
1% basis required by the present
regulation. In view of the enormous

. variety in variable rate provisions, the
Board does not believe that any specific
requirement’in the regulation will
necessarily reflect the best example for
a particular creditor's plan. Therefore,
the Board proposes to allow creditors to
design the hypothetical disclosures,
based on the terms of the individual

plan. Comment is solicited on this
matter.

This proposal eliminates tsvo
footnotes to the variable rate disclosure
requirement, which are contained in the
May proposal. These footnotes relate to
the types of rate increase subject tp the
disclosure requirement and the types of
limitation on increases not intended to
be subject to this provision. In the
Board's view, the material contained in
those footnotes is merely intended to
elaborate on the regulatory language
and {s more appropriate for the
commeniary. As stated in those
footnotes, the limitations referred to in
paragraph {f}{2} do uot include any
limits imposed by lavz, such as state or
federal statutes or regulations, nor does
paragrah (f) apply to increases resulting
from delinquency (including late
payment), default, assumption or
transfer of the collateral.

‘This paragraph is also intended to
address the substance of FC-0172, a
recent official staff interpretation
regarding renegotiable rate mortgages.
That {nterpretation, effective September
23, 1980, permils creditors to disclose
such transactions as either variable rate
transactions or ballon payment
mortgages, since they share the
characteristics of both of those types of
transattions. As emphasized in that
interpretation, this alternative reatment
is intended to be a temporary measure
unlil the question can be resolved under
the revised regulation. The Board now
proposes to ireat these mortgages as
variable raté transaclions subject to the
disclosure requirements of § 226.18{f). in
the belief that they more closely
resemble true variable rate transactions.
Thus, as of March 31, 1882, when the
interpretation expires, the disclosures
required by this paragraph, as ultimately
adopted by the Board, must be made in
conjunction with these transactions.

{g) Payment schedule. This pavagraph.
which requires disclosure of the
payment schedule, is unchanged from
§ 226.11(f)(6), ils counterpart in the May
proposal, but the Board wishes to
address several issues raised by the
comments on this provision.

First, as indicated in the May
proposal, “timing” has the same
meaning as the language “due dates or
periods” used in the current regulation.
As in the May draft, the requirement in
the current regulation for labelling an
unusually large payment as a “balloon
payment” has been eliminated.

Second, a number of comments on the
footnote to this paragraph reflected
some misunderstanding of the
application of the footnote. As an
alternative to showing each payment,
the footnote allows an abbreviated

disclosure of payment schedules
involving varying payment amouxts. I
the amount of one payment in 2 group of
payments is not more than five percent
greater than the smallzst payment in
that series, the creditor may disclose the
largest payment, togzther with thz
number of payments at that ac:ount,
labelling the disclosure as an estimate.
This provision may be used for any
series of payments within tke payment
schedule, even where the extire
payment schedule contains a variation
of more than five pzrcent from the
highest to the lowest payment. For
example, where the first payment is 12
percent larger than the last payment, the
creditor may divide the total payment
schedule into three series and base its
payment disclosure on the largest
payment amount in each of these three
series. In addition, the payment
schedule variations need not be based
on any particular progression. While the
example used contemplates a consistent
progression from a high first payment to
a low final payment, this special
provision may be used for different
types of variations, including recuring
increases and decreases.

The five percent tolerance used in the
footnote appears to be adequate ta
encompass the most comnion variable
payment transaction, bas=d on the ’
information currently available.
However, the Board vrould consider a
slightly larger tolerance if further
comments indicate that a small increase
in this standard would enable many
more transactions to take advantage of
this rule. Specific comment regarding
this issue is solicited. .

Third, a number of commenters asked
whether the payment schedule might
include amounts beyond the amount
financed and finance charge. Oficial
staff interpretation FC-0157 permits
certain insurance premfums to be
included in the payment schedsle
disclosure, even though the premiums
are not part of either the amount
financed or the finance ckarge in the
transaction. Real estatz escrow
amounts, cuch a3 taxes added to the
payment in mortzage trensactisas,
represza® another type of charge which
is not part of the amount financed or the
finance charge. The Bazard progpsses to
define the “payments” referred to in
paragraph (g) as those which rellzct
only the amount financed and finance
charge for the trancaction, which would
exclude those escrow amounts and
charges of the type described in FC~
0157.

Fourth, several commenters inquired
about the continued applicability of
official staff interpretation FC-0123
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under the proposed regulation. That
interprotation makes clear that prepaid
finance charges, such as interim interest
collected at consummation of the
transaction, are not considered
*“payments” within the meaning of
paragraph (g) and should not be .
reflected in the payment schedule. That
interpretation remains valid, but the
Board does not believe any revision to_
the regulation itself is necessary to
specifically incorporate that position.

Fifth, a number of commenters
requested clarification of the status of
Board Interpretation § 226.808 under the.
proposed regulation. That interpretation
permits creditors to make an
abbreviated payment schedule
disclosure where the application of a
rate to a declining balance creates
irregular payment amounts. That
interpretation would be eliminated but

+ many transactions currently taking
advantage of it will be able to use the
special rule provided in the footnote to
paragraph (g) as an alternative,

(h) Total of payments. This paragraph,
requiring disclosure of the total of
payments, contains one substantive and
two editotial changes from § 226.11(f)(7)
of the May proposal. First, creditors may
base the total of payments on the exact
payment schedule, even though they
utilized the five percent tolerance in
disclosing the payment schedule.

Second, the suggested descriptive
language has been changed, in response
to many comments regarding the tense
used in the phrase. ;

Third, a footnote incorporates the

_ substance of § 226.11(f)(17)(iil) of the
May draft, permitting creditors to omit
disclosure of the total of payments in
single-payment transactions, This
exception would not apply to a
transaction calling for a single payment

_of principal combined with periodic
payments of interest,

(i) Demand feature. This paragraph,
which requires special disclosures for
demand obligations, amends the
language of § 226.11(f})(8) of the May
draft from “obligation is payable on
demand” to “obligation has a demand
feature.” This change is intended to
clarify that the disclosure requirements
of this paragraph would apply to
transactions which are not payable on
demand at the time of consummation
but convert to a demand status aftera
stated period. The transaction described
in Board Interpretation § 226.816 is an
example of one such transaction, As
discussed in § 228.17(c)(5), the
transactions addressed in that .
interpretation would be considered
demand obligations subject to
paragraph (i)

The type of demand feature triggering
the disclosures required by this
paragraph is intended to include only
those demand features contemplated by
the parties as part of the agreement. For

example, this provision would not apply *

to transactions which convert to a
demand status as a result of the

* customer’s default. N

Board Interpretation § 226.815
provides a special rule for disclosure of
the payment schedule and other terms in
a derhang obligation. This interpretation
will not be incorporated into the revised
regulation. Demand obligations will be
subject to the same disclosure
requirements as other transactions,
including requirements for disclosure of
the payment schedule. Thus, if a )
demand loan calls for periodic interest
payments, the number, amounts and
timing of those payments must be
disclosed under paragraph (g). In the
Board's view, since other demand loan
disclosures (in the absence of an
alternate maturity) are based on an
assumed one-year maturity, the payment
schedule disclosure should also be
based on the same term. However,
comment is solicited on this issue.

A model clause for disclosure of a
demand feature is provided in § G(7) of
Appendix G. The Board solicits
comments on any alternative language
that might be provided for this model,
particularly in view of the revisions to
this paragraph.

(§) Total sale price, This paragraph,
which requires disclosure of the total
sale price in a credit sale transaction, is
substantially similar to § 226.11(f)(9) of
the May proposal. The reference to
downpayment in the descriptive
language accompanying that term
prompted many questions from
commenters regarding the continued
availability of Interpretation § 226.504,
dealing with deferred downpayments.
As discussed in § 26.2, a new definition
of downpayment has been added to the
regulation to address these questions.

Since all the disclosures required by
§ 22618 need be made only “as
applicable,” creditors may revise the
descriptive language for this paragraph
to eliminate any reference to a
downpayment, in transactions calling
for no downpayment. For example, the
descriptive explanation may state “the
total price of your purchase on credit.”

(k) Prepayment. This paragraph
requires that the consumer be told
whether br not a penhity will be
imposed or a rebate given in the event of
prepayment of the obligation in full. It
has been substantially revised from both
§ 226.11(f)(10) of the May proposal and
§ 226.8(b) of the current regulation.

Paragraph {k)(1) corresponds
generally to § 226.11(£){20)(it) of the May
proposal and applies to simple interest
obligations. Paragraph {k)(2) reflects
§ 226.11(10)(1) of the May draft and
covers transactions involving
precomputed finance charges. These
two paragraphs, like §§ 226.8{b)(6) and
226.8(b)(7) of the present regulation, are
intended to distinguish two separate
types of transactions according to the
nature of the finance charges imposed.
The Board recognizes that this
distinction has been the source of
confusion, compounded by the fact that
a single transaction may actually
include both types of charges.

The current proposal represents an
effort to provide further guidance on the
distinctions between these types of
transactions. Paragraph {k)(1) defines
simple interest obligations very
narrowly to include only those
{ransactions in which the interest
calculation takes account of each
reduction in principal. Paragraph (k)(2)
encompasses any finance charges which
do not meet the requirements of
paragraph (k)(1) and in that sense is &
-much more inclusive category. The
Board recognizes that such an approuch
may exclude from the first paragraph
certain types of charges, such as
mortgage insurance premiums, which
may be calculated on the basis of a
declining principal balance but do not
take Into account each principal
reduction, In the Board's view, while
alternative approaches may also have
merit, a precise and easily-applied rule
is necessary to alleviate confusion
regarding these disclosures. The Board
specifically solicits comment on this
approach,

In addition to the change described
above, paragraph (k) has been revised in
several other respects. Paragraph (k)(1)
now states “whether or not a penalty
may be imposed,” rather than “if a
penalty will be imposed.” The
substitution of “whether or not" fgr “if”
more accurately reflects the statutory-
language, although the Board recognizes
that this language may be interpreted as
requiring a negative disclosure where no
penalty is imposed. The change in lense
is designed to alleviate the concerns
expressed by commenters regarding the
use of the phrase “will be imposed.”
Many credit contracls call for the
imposition of prepayment penalties only
if the loan is paid off within a certain
period after consummation or under

. other special circumstances and

commenters were concerned that an
absolute statement regarding imposition
would be misleading, Even where the
contract'places conditions on the
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imposition of such a penalty, this
paragraph requires only a simple
statement of wherether or not a penalty
may be imposed.

The word “penalty,” as used in
paragraph (k)(1), encompasses only
those charges which are assessed
strictly because of the prepayment in
full of the obligation, as an addition to .
all other amounts. Charges assessed or -
- contemplated at the outset of the
fransaction, such as points ina
mortgage loan, would not be considered

_ & penalty for purposes of this paragraph.
+ * Paragraph (k)(2) eliminates any
reference to “precomputed finance
charges,” which has been the source of
some confusion, but, in a substantially
revised form, continues to require the
same information currently required.
The focus of the disclosure has been
shifted, hovrever, from whether the
consumer may receive a rebate to
whether the consumer may be excused
from paying the entire finance charge if
the obligation is prepaid in full
Comment is solicited on this proposal.

Paragraph (k] has also been revised
by the addition of the phrase “whether
volontarily or not” in response to
questions regarding the type of
prepayment subject ta this provision.
Although acceleration is no longer
specifically addressed in the paragraph,
the language used is designed to
encompass prepayments resulting from
acceleration as well as other events.

(1} Late payment. This paragraph,
which requires disclosure of late
payment charges, is inchanged from
§ 228.11(f)(11) of the May proposal, but
the Board wishes to address several
issues raised by the comments regarding
this provision. .

First, as noted in the May proposal,
this disclosure relates only to charges
imposed before maturity; unlike the
current regulation, it requires no.
disclosure of default charges. If the
creditor considers the loan as in default,

any charges assessed as a result would *

not be disclosed under this paragraph.
The only charge that must be disclosed
under paragraph {1) is an additional
charge incurred solely by reason of a
late payment. Previous staff opinion
letters siich as official staff
interpretation FC-0034, relating to the
proper disclosure of default charges, will
not be incorporated into the new
regulation since the questions they
address will no longer arise.

Second, the continued accrual of
simple interest at the contract rate
between the payment due date and the
actual payment date does not constitute
a late payment charge, as that term is
used in this paragraph. The additional

interest assesged for this periad is not
disclosable under this paragraph.

(m) Security inlerest. This paragraph,
requiring disclosure of a security
interest, has been revised from
§ 226.11(f)(12) of the May draft by the
deletion of the second sentence, relating
to after-acquired property. Disclosure of
this provision is not mandated by the
statute and the Board believes that its
elimination is n accord with the goals of
simplification.

As noled in the May proposal, this
disclosure has been significantly
reduced by statute from its counterpast
in the current regulation. The paragraph
no longer requires disclosure of the type
of security interest taken. In addition,
the creditor need not further describe
the property to which the security
interest attaches if the property
purchased with the credit serves as
collateral for the obligation. The Federal
Register malerial accompanying the
May proposal limited this aspecl of the
paragraph pnly to credit sale
transactions. Under the new proposal,
however, any fransaction in which the
credit is being used to purchase the
collateral is considered a purchase
money {ransaction and may use the
more abbreviated property identification
disclosure required for those types of
transactions, even when the obligation
doles not mect the definition of a credit
sale,

In non-purchase money transactions,
the property subject to the cecurity
interest must be identified by “item or
type.” This disclosure would be satisfied
by a general disclosure of the category
of property subject to the security
interest, such as “household goods.” At
the creditor's option, however, a more
precise identification of the gonds may.
be provided.

The question of what constitutes a
securily interest that must be disclosed
under this paragraph is addressed in the
definition of a security interest in § 226.2
of the proposal. As noted in that
discussion, the definition is much
narrower than that used in the current
regulation. It excludes many incidental
property interests, such as an interest in
insurance proceeds, unearned insurance
premium rebates, accessions and
improvements.

(r) Insurance charges. This paragraph
requires disclosure of the information
outlined in § 226.4(d), if creditors wish
to exclude credit life and property
insurance premiums from the finance
charge. The only revision to this
paragraph is the substitution of the word
“jtems" for the word “disclosure,” with
no change in meaning intended.

As noted in discussion of
§ 226.17(b)(1), this disclosure is one of

three § 22618 terms which may appear
apart from the other disclosures. If this
disclosure is made separate from the
other trapsactional disclosures, it may
appear with any other information,
including the amount firanced
explanation, any information preseribed
by state law or otker scpplementary
matesicl

Several commenters asked that the
Board outhoriz2 as p=st of this
discloscoe the statement that insurarce
coverage i3 baszd en cn acceptance of
the insured by the ingarance carxier.
This statzment is not required by the
regulation and, in tk= Board's view, its
inclusica would be conirary to the goals
of sicp-fication. If the creditor wishzs

. to make the statement, it must bz

treated as additional informatisn and
appear apart from the sezregated
disclosures.

(o) Excludable charges. This
paragraph, § 226.11(f}{24) in tke May"
draft, requires disclosure of certain
charges ascociated with a sacurity
interest, if the creditor wishes ts exclude
those charges from the finance charge.
This disclosure is idzntical to its
counterpart in the May proposal and,
like paragraphs (2) and (n) above. is one
of three disclosures which may appear,
at the creditor’s option, apart from the
other § 223.18 dicclosures.

(p) Contract reference. This
paragraph, requiring a reference to the
contract docum2nts fcr certain
additional information, has been revised
from § 226.11(f}{15) of the May proposal
by the addition of a second centence.
This amendment permits the craditor to
include in the slalement a reference to
contract information rezarding a
security interest and tke creditiz’s
policy regarding assumption of the
obligation. While these items are not
part of the information required by
§ 128{a){12) of the act, the Board
believes that their inclusion may be
useful to consumers and solicits
comment regarding this provision.

.Comment is also solicited on whether

these references should continue to be
at the creditor’s optisn or shocld be
made mandatory. .
The Board also solicits comment on
whelher the language of paragraph (p)
should be used precicaly in complying
with the regulation or whether creditors
may alter this statement to provide
further information. For example,
several creditors asked whether a
reference to the specific contract
document, such as “promissory note”™ ar
“retail installment contract.” could be
substituted for the more geperal phrase
“contract document.” The Board is also
considering whether the statement
required by this paragraph may be
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divided and its component parts placed '
with the particular disclosures to which

they relate, For example, the statement
“'gee your contract for further o
information regarding prepayment”
could accompany the disclosure made
under paragraph (k] if this approach
were adopted. Comment is specifically
solicited on this aspect of paragraph (p).
(q) Assumption policy. This
paragraph, which requires creditors in
residential mortgage transactions-to
state their assumption policy, is based
on § 226.11(f)(16) of the May proposal. It
has been amended to emphasizp that an
absolute statement of assumability is
not required, Many creditors expressed
concern that the May proposal would
commit them to permitting assumptions,
when their assumption policy was based
on a variety of circumstances which
could not be foreseen at the time the
disclosure is made. The languhge of this
proposal requires only that the
consumer be told whether or not a
subsequent purchaser “may be
permitted” to assume the obligation on
its original terms. A footnote has been

_ added to this paragraph to clarify the
. meaning of the phrase “original terms.”

Section 226.19—Certain residential
mortgage transactions.

This section, which implements
§ 128(b)(2) of the act, was previously
reflected in § 226.11(g) of the May draft.
It requires early disclosure of credit
terms in residential mortgage
transactions that are subject to the
requirements of the Real Estate
Settlement Procedures Act (RESPA).

“Truth in Lending disclosures must be

given either within three business days
after the vreditor's receipt of a written
application from the consumer or before
consummation, whichever is earlier. The
three-day requirement coincides with |
the time period within which creditors
subject to RESPA must provide a good
faith estimate of settlement costs, ~
While paragraph (a) is unchanged

. from § 226.11(g)(1) of the May proposal,

many commenters requested that
“application” be more precisely defined.,
In light of congressional intent that
RESPA and Truth in Lending disclosures
be coordinated, the}?oard proposes to
use the same definition of “appljcation”
as is used in RESPA., That act provides
that disclosures must be given for each -
“written application on an application
form or forms normally used by the
lender.” If a lender does not use written
applications, disclosures must be given
within three days after any information
about an applicant is committed to
writing. Comments-were received )
suggesting several different definitions

of “application,” and the Board solicits

comment on its choice of the RESPA”

definition.

Several commenters asked that
regardless of how “application” is
defined, the regulation exémpt from the
disclosure requirements any
applications that are rejected by a
creditor within three days. In the *
Board's view, Truth in Lending
disclosures are not necessary where the
creditor knows within tha't period that
no transaction will occur and the Board

. proposes to exempt creditors from

making disclosures in such cases.
Comment is solicited on this issue.
The change from the May draft’s

" definition of “business day" should

alleviate soms of the problems raised by
creditors with regard to making
disclosures under this paragraph. The
new definition includes only days on
which a creditor's offices are open to the
public for carrying on substantially all
business functions and creditors may,
measure the three business day petiod
according to their own business
practices. -

The tolerance governing whether new
disclosures must be made at a later
time, which is contained in paragraph
(b), has been revised from its

- counterpart in § 226.11(g)(2) of the May

draft to reflact the new proposed
tolerance in § 226.22. The general
tolerance continues to be % of 1
percexitage Ppoint above or bel:ﬁ'; the
annual percentage rate origin

disclosed, but irregular transactions will
now be measured against a new
tolerance of % of 1 percentage point.
This wider tolerance would be available
for any transaction involving multiple
advances, irregular payments or
irregular periods. -

Paragraph (b) has been significantly
amended to require redisclosure only of
changed terms, rather than a complete
set of new disclosures, in the event that
the annual percentage rate is
determined to be beyond the tolerance.
Many commentérs suggested this
alteration to alleviate the burden of
redisclosure. They expressed concern
that redisclosure would normally be
required because the annual percentage
rate befween the time of application and
the time of consummation would usually
vary by more than % of 1 percentage
point. Comment is requested on how
frequently the problem of redisclosure
would arise, particularly in light of the
increased tolerance, and on whether

“redisclosure of only changed terms

would alleviate this problem. '
Section 226.19 has been changed from
§ 226.11(g) of the May draft to require
that redisclosure be made not later than
consummation, instead of not later than
consumination or settlement;

Commenters were confused as to
whether these terms were intended to
signify one event or two different events
since consummation and settlement do
not occur at the same time in some

* jurisdictions. In addition, the term

“settlement” could refer to any one of a
number of events occurring duxing the
settlement process. In the Board's view,
limiting redisclosure to
“consummation,” which is a defined
term, will help to simplify and add
certainty to the regulation. This
approach may also best effectuate the
congressional intent to coordinate Truth

.in Lending and RESPA disclosures.

Several commenters asked that the
Board clarify the relationship between
the good faith estimates of settlement
costs required under RESPA and the
explanation of the amount financed
required under Truth in Lending, The
legislative history indicates that
Congress envisioned a combined
disclosure which could satisfy the
requirements of both statutes and a .
model form for that purpose has been
provided in §G[4) of Appendix G,

TheBoard recognizes that a varlety of
special types of mortgage transactions
have become increasingly common in
the housing finance industry and are not
specifically addressed in the regulation.
These include so-called “wrap-around
mortgages” such as that addressed in
official staff interpretation FC-0148,
mortgages with demand features similar .
to'those discussed in Board
Interpretation § 226.818, and “shared
equity” or “shared appreciation”
mortgages. This last type of transaction
may involve numerous variations in '
individual plans, but is characterized by
two types of charges. First, it bears a
fixed rate of interest set below the  °
prevailing market rate. In addition, the
loan is subject to “contingent” interest,
based on a specified percentage of the
borrower's equity in the mortgaged
property. This portion of the charge is
payable at the earlier of payment in full
of the obligation, or the sale or transfer
of the property. For example, the
monthly amortization payments on the
obligation may be based on a fixed
interest rate of 9%; on the subsequent
sale of the properly, the borrower is also
obligated to pay the creditor an amount

. equal to 40% of the net appreciated

value of the property. Several of these
plans have been subject to regulation by
the Federal Home Loan Bank Board. The
Board solicits comment on whether
these transactions warrant specific
treatment in Regulation Z, Comment is
particularly welcome on the special
disclosure problems, if any, posed by
such transactions and on whether thelr
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coverage by other regulations should
E‘.fect the application of Regulation Z to
em.

Section 226.20—Subsequent disclosure
requirements. .

(a) Refinancings. This paragraph
substantially alters the concept of
refinancing, as that term is defined in
§ 226.11(i) of the May proposal and

- § 226.8(j) of the current regulation. The
two latter provisions generally define a
change in the original terms as a
refinancing, subject to a variety of
exceptions and special rules. Under the

-new proposal, a refinancing which

- requires new Truth in Lending

disclosures occurs only when an
existing obligation is satisfied and
replaced by a new obligation,

The focus of Truth in Lending
disclosures, at least with respect to
closed-end ciedit transactions, is on
providing consumers with information
about credit terms before they enter into
a transaction, The act itself does not
address events occurring after
consummation; the concept of

_refinancing, as well as other post-
consummation events such as an
assumption, was added to the regulation
by the Board. The Board's primary
concern in creating this concept was to
address the practice of “flipping,” in
which a loan involving precomputed
finance charges is prepaid and replaced
with a new obligation. Depending on the
rebate method used in calculating
unearned finante charges on the
existing obligation, this practice may
permit lenders to obtain a higher yjeld
on the loan than they would have
obtained had the loan been paid off
according to its original terms, While the
refinancing provision does not prohibit
this practice, it may provide consumers
with useful information regarding its
effect on the cost of credit.

The standard used in the current
regulation to define a refinancing
requiring new disclosures has been very
difficult to apply, as evidenced by the
many letters, interpretations and special
rules which have evolved from this
provision. Particularly in view of the
fact that this concept is purely a
creature of the regulation, the Board
believes that the current revision of the
regulation presents a nnique opportunity
to thoroughly reexamine this approach
and explore alternatives. ’

- While the May proposal differed
somewhat from the current regulation, it
retained the present approach of
treating any change in tenfs as a
refinancing, subject to a number of
exceptions listed in §§ 226.11(i) (2), (3)
and (4) of that proposal. Man
commenters criticized this approach as

-

unnecessarily broad and suggested that
the Board define refinancings in a

manner similar to the way in which that

. term is used in the credit industry, to

refer only to the extinguishing of a debt
and its substitution with a new
obligation.

For three reasons, the Board now
proposes to adopt this substantially
altered definition of refinancing. First,
the Board believes that this delinition
most closely resembles the types of
transactions intended to be covered by
the original refinancing concept. Second,
the proposal focuses specifically on

. those changes that are most analogous

to new credit transactions and thus ~ _
represent true credit-shopping events,
Third, the proposal may provide a
simpler and more precise standard for
determining when a refinancing -
requiring a new disclosure occurs.

The Board recognizes that this
standard may substantially alter the
distinctions drawn in the current
regulation and related interpretations
between refinancings and changes not
requiring new disclosures. The Board
solicits comment on this proposal and
particularly on how it would affect those
changes in terms that were specifically
exempted from the refinanclug
definition in the May proposal. These
changes include deferrals of payments,
reduction of the annual percentage rate,
court-approved agreements, renewals of
single-payment obligations and changes
made as a result of default. .

(b} Assumptions. This provision has
been revised from § 228.11(j) of the May
draft te clarify when new disclosures
must be given to an assuming party.
First, the provision applies only to
residential mortgage transactions, which
represent the type of transaction in
which assumptions are most common
and most important,

Second, the provision has been
revised to require naw disclosures only
where the agreement to accepl a new

obligor is in writing. This is the standard_

used under the present regulation for
determining whether disclosure
responsibilities arise. Comment was
solicited in May about whether the
writing requirement should be retained
or eliminated and the commenters
overwhelmingly favored ils retention.

Finally, the word “expressly” has
been added to the first sentence to
stress that the creditor has disclosure
responsibilities only when it bas
specifically agreed to accept another
person as an obligor.

Mere approval of creditworthiness or
notification of a change in records
would not constitute an assumption. The
retention of the original consumer as an

_ obligor on the transaction, however,

does not prevent the change from
congtituting an assumption for purposes
of the regulation.

Some commenters expressed concem
about use of the term “subsequent
consumer,” particularly since it might
include guarantors added after
consummation of a transaction. The
provision has been revised so that only
those parties who become primary
obligors will receive new disclosures.

‘The Board wishes to emphasize two
additional points regarding the scope of
paragraph (b). First, it applies only to
consumer credit obligations that are
assumed by another consumer. It does
not address whether a consumer taking
over the obligation of a corporation, for
example, is entitled to Truth in Lending
disclosures. Second, it applies only
when the terms of the existing obligation
are unchanged (except for the
imposition of an assumption fee). If the
interest rate on an obligation is
increased when a new party is accepted
on a mortgage loan, this would not be
considered an assumption governed by
this provision, but rather would be
consldered a different transaction
altogether, to be measured against the
general standard of coverage of
Regulation Z.

‘The provision continues to require
that assumption disclosures be based on
the remaining obligation, which may
include items such as payment
arrearages, late payment charges and
collection costs. If these items are part
of the obligation undertaken by the
subsequent customer and are not
prepaid, they should be reflected in the
new amount ced.

Some commentars on the May
proposal requested further guidance on
the content of assumption disclosures
and suggested that the substance of
present Board Interpretation § 226.807
be incorporated. Simple interest
transactions do not appear to require
special rules in the new regulation, but
the Board solicits comment on whether
it is necessary to provide special rules
for other types of transactions.
Comment is requested on what specific
problems would be faced in making new
disclosures on all obligations, how
frequently the problems would arise,
and how those problems should be
handled in the final regulation.

Section 226.21—Treatment of credit
balances.

This provision is new and establishes
requirements for the treatment of credit
balances. It implements § 165 of the act,
the scope of which has been broadened
to apply to any type of credit account,
not merely open-end accounts.
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The act provides that a credit balance
in excess of $1 created by (1) transmittal
of funds in excess of the total balance
due on the account, (2] rebates of
unearned finance charges or insurance

‘premiums, or {3) amounts otherwise

' owed to or held for the benéfit of an
obligor must be either credited to the
consumer’s account or refunded upon
the consumer's request. With respect to
closed-end credit, the Board believes
these requirements will be applicable to
such situations as the debtor paying off
a loan by transmitting funds in excess of
the total balance due on the account,
and the early payoff of a loan entitling
the debtor to a rebate of title insurance
premiums and finance charges. In the
Board's view, the statutory language
regarding “total balance due” refers to
repayment of the total ontstanding
balance. Thus, this provision would be
inapplicable where the customer has
simply paid an amount in excess of the
installment payment due for that period.

The act requires the creditor to make
a good faith effort to refund to the
consumer any part of the credit balance
remaining in the account for more than
six months. When the conswmer’s
current location is not known by the
creditor, the statute contemplates that
the minimum tracing requirement will
include use of both the cornisumer’s last
known address and telephone number.
A creditor is not required to trace the
consumer when the amount of the credit
balance is less than $1. If the cousumer
cannot be traced, the Board believes
that the disposition of the money
remaining in the account after six
months is a matter of state law. The fact
that a consumer cannot be traced
through the last known address or
telephone number in no way sanctions
the creditor’s treating the balance as
income or making other disposition of it.

‘The Board solicits comment on its
implementation of § 165 of the act and
welcomes views on the application of
this section to closed-end credit
transactions. ’ .

Section-226.22—Determination of
annual percentage rate.

This section, formerly § 226.12 of the
May draft, has been significantly
expanded by the incorporation of a
special tolerance for irregular
transactions and the temporary
reinstatement of the special protection
for use of faulty calculation tools. In
addition, several minor editorial
changes, not intended to affect the
substance of the section, have been
made. ’ .

Section 107(c) of the act authorizes th
Board to provide a tolerance greater
than % of 1 percentage point in

transactions involving irregular
payments. Although the regulation
provides a special rule for payment
irregularities, this rule is limited to
several slight irregularities and has no
application to the majority of complex
transactions. In view of.the potential
difficulty of calculating an amnual |,
percentage rate in complex transactions
and congressional recognition of this
fact, the Board believes that a wider
tolerance may be appropriate.
Therefore, § 226.22(a) has been -
redrafted to provide a tolerance of ¥ of
1 percentage point for irregular
transactions, which the Board proposes -
to define as those involving multiple

- advances, irregular payments, or,

irregular payment periods. TherBoard
specifically solicits comment on the
general issue of a wider tolerance for
these transactions, as well as on the
definition of an irregular transaction, the
amount of the tolerance, and whether
the allowable tolerance should vary -
with the size of the transaction. At this
time, the Board proposes to retain the
special rule in § 228.17(c)(4) along with
the new tolerance, so that irregular
transactions may utilize either or both of
these provisions, but solicits comment
on this matter as well.

The May draft would have eliminated
the special protection afforded creditors
for errors resulting from good faith use
of faulty calculation tools, now
contained in § 226.5(c) of the current
regulation. The Board continues to
believe that this regulatory provision
will no longer be appropriate or
necessary, particularly in light of the™
expanded defense for such errors in
§ 130, the civil liability provision of the
act. However, several coramenters
expressed concern about the availability
of the amended § 130 defense before
April 1, 1982, and requested that a form
of present § 226.5(c) remain in the
regulation until that time. The Board
believes that the continued availability
of the special provision is appropriate
and proposes to reinstate this protection
by the addition of § 226.22(e) to the
draft. As noted in paragraph (f)(2) of the
section, the special role would be
rescinded as of April 1, 1282, The Board

- solicits comment on this proposal.

Section 226.23——Right of recission.

(a) Consumer's right to rescind. .
Paragraph (a), which implements
§ 125(a) of the act, is based on
§ 226.13(a) of the May proposal. It
provides the right to rescind a .
transaction secured by the consumer's
principal dwelling. As in the May draft,
the right applies to any property, -
personal or real, used as the consumer's
principal dwelling at the time the

security interest is retained. However,
paragraph (a){1) differs from the earlier
draft in that the statutory language “is
or will be” has been reincorporated. The
Board believes that this phrase may be
necessary to clarify that security

<nterests not retainod at consuramation

of the transaction may still give rise to
the right of rescission. For example,
materialmen’s or mechanic’s liens
arising by operation of law may not
arise until performance has begun. The
right of rescigsion may still be
applicable in such transaclions, even
when the security interest has not yet
been created.

Under paragraph (a}(1), any consumer
whose principal dwelling is subject to a
security interest may rescind. Section
226.2 defines “consumer” to fuclude a
comaker, endorser, guarantor, surety or
similar person who may be obligated to
repay the extension of credit. The Bourd
believes that this definition
encompasses persons who are not
parties to the credit agreement but who .
have signed the security agrecment.

- Therefore, a joint owner in this situation

must be given the right of rescission, if
the property repregents thal consumer’s
principal dwelling.

Several commenters requested further
guidance regarding the effect of
materialmen's liens, as well as other
liens arising by operation of law, on tha
right of rescission. In order to give rise
to the right of rescission, the security
interest must be retained “in the credit
transaction.” A materialmen’s lien
obtained by a contractor who isnota, ~
party fo the credit transaction, but
merely recelves the proceeds of the
consumer's unsecured bank loan, does
not create a rescindable transaction
between the bank and the congumer,
The security interest is in thal case nol a
term of the credit transaction bul is
obtained by an unrelated third party.
However, a security interest acquired by
a contractor who is the creditor In the
transaction creates a rescindable
transaction, because the security
interest is retained in connection with
the credit extension. The same result
occurs when a materialmen’s lien is
retained by a subcontractor of &
creditor-contractor, even when the latter
has waived its rights under the law. In
the Board’s view, the subcontractlor is
acting as the agent of the creditor-
contractor in such cases and the security
interest therefore forms part of the
credit transaction. This position
incorporates current Board
Interpretation § 226.801.

The footnote to paragraph {a)(1),
dealing with addition of a security
interest to an existing obligation, has
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been expanded in two ways, First, only
the notice required by paragraph (b),
and not new materijal disclosures, need
be delivered in such cases. Second, the
footnote specifically provides that the
rescission period is triggered by delivery
of the rescission notice.

Paragraph {a)(2) reflects both the
existing regulation and the May draft. It
provides that the consumer's written
notification that the transaction has
. been rescinded is considered given to

the creditor when mailed or filed for
telegraphic transmission. Although
many commenters requested that
notification be,considered given upon
receipt by the creditor, the Board
believes that the existing rule best
serves the purposes of this provision.
Many of these comments were prompted
by a misunderstanding of the effect of
this rule. The Board wishes to
emphasize that the 20-day limit on the
- obligations in paragraph {d) runs from
receipt of the notice, not the time of

mailing. .
Paragraph (a)(3) has been revised to
clarify that the rescission period runs
from the last of three events:
Consummation, delivery of the
rescission notice required by paragraph
(b) of this section, and delivery of the

" material disclosures. The rescission

notice and material disclosures need not
be delivered at the same time. The
material disclosures as defined in the
footnote are intended to be exhaustive.
For example, they donotinclude an
explanation of the amount financed or
information regarding the security
interest. Moreover, for purposes of
rescission, the material disclosures need
not be accompanied by descriptors.

The last portion of paragraph (a){3)
provides for termination of an unexpired
right of rescission three years from -
consummation or upon the transfer of
the property, whichever comes first.
‘Transfer of the property means any
transfer of the consumer's entire
interest, Both voluntary and involuntary
transfers, including a foreclosure sale,
terminate the right to rescind. .

The rule in § 226.9(f)(1) of the current
regulation has been added as paragraph
(a){4) to clarify that transactions in
which more than one consumer’s
ownership interest is at risk may be
rescinded by any one of the consumers
involved. .

{b) Notice of right to rescind. Thi
paragraph has been revised in four
ways. First, the proposal reinstates the
requirement that creditors provide two
copies of the notice. Second, the phrase
*“to each consumer entitled to rescind”
has been added to clarify that the
creditor must deliver the copies to all
congumers whose ownership interest in

~

the dwelling secures the obligation.
Third, a new disclosure requirement, the
date of expiration of the rescission
period, has been added as paragraph
{)(5). Fourth, creditors must identify the
transaction to which the right applies.
‘This may be done, for example, by
giving the date of the transaction.

The notice in Appendix G provides a
model for creditors to use in complying
with this requirement, although that
form need not be used. The creditor may
provide a separate form that a consumer
may use to exercise the right of
rescission or that form may be combined
with the other rescission disclosures, as
is done in the Board's model form.
Creditors may designate an agent to

. receive notice from consumers.

(c) Delay of creditor’s performance.
Paragraph (c] restates § 226.9(c) of the
existing regulation and § 228.13(c) of the
Mag draft, with minor editorial changes.

(d) Effecls of rescission. This
paragraph differs from § 226.13(d) of the
May draft in four respects. First, it has
been divided into subparagraphs in
order to more clearly delineate the
obligations of the creditor and the
consumer. Second, in addition to the
change in format, the statutory word
“tender” has been reinstated in place of
“offer” because the terms may not be
synonymous under state law,

Third, the paragraph has been revised
to clarify that the consumes’s option to
tender at the location of the property or
at the residence, rather then at the
creditor’s place of business, applies only
to the tender of goods and materials. A
tender of money must be made at the
creditor's place of business.

Fourth, the paragraph uses the term
“calendar days" in describing the time
periods within which the creditor must
return any money or properly and
reflect the security interest termination,
and subsequently take back any money
or property tendered by the consumer.
This editorial change reflects the staff's
longstanding interpretation of this -
provision,

Many commentlers requested that the
Board allow creditors to utilize offsets,
escrow agreements and other similar
alternative methods of complying with
their reponsibilities in a rescinded
transaction. However, the Board
believes that, in view of the act's
specificity in this regard, it would not be
appraopriale or necessary to provide
further elaboration in this area.

Many commenters also addressed the
application of paragraph (d}(2}, which
requires that the creditor return any
money or properly given by the
consumer as amountis paid to third

" parties, In the Board’s judgment,

because section 125(b) of the act

requires that creditors return any money
or property given as earnest money,
downpayments, or othervise, creditors
must return all monies including
downpayments, application fees and
fees paid to third parties. This reflects
the position taken in staff
interpretations of the current regulation.

(e) Consumer’s waiver of right to
rescind. The paragraph differs
significantly from its counterpart in both
the May draft and the existing
regulation with regard to the nature of
the emergency giving rise to a waiver.
‘The emergency need no longer endanger
persons or property. The consumer need
only determine that the extension of
credit is necessary to meet a bona fide
personal financial emergency. This
standard essentially mirrors that in
section 125(d) of the act. The Board
believes that the current regulatory
implementation of that statutory
provision may be unnecessarily narrow
and solicits comment on this revision.
‘While the requirements for a waiver
would be eased, this provision continues
to prohibit the use of preprinted forms
for this purpose, in order to prevent any
abuse of the waiver rule.

() Exempt transactions. The changes
made In this paragraph are generally
editorial and are not intended to alter
the substance of the May draft.

Paragraph (f}(2) incorporates in &
reviged format the current position
token in Board Interpretation § 226,903
concerning the right of rescission in
refinancings.

Paragraph (f)(4) corresponds to the
proposed § 226.11(d), covering series of
advances and series of single-payment
transactions. Just as new disclosures
need not be made for subsequent
advances, no new rescission rights arise
solong as the appropriate notice was
provided at the outset of the transaction.
Subsequent advances for renewal
premiums addressed in Board
Interpretation § 226.614 would also
come within this exemption.

Paragraph (f)(5) of the May draft,
which concerned subsequent
subordination of a security interest, has
been deleted as unnecessary because
the right of rescission no longer depends
on the priority status of the lien.

Section 226.24—Advertising.

Section 226.24 conlains rules for
advertising closed-end consumer credit.
Itis based on § 226.14 of the May.
proposal but contains several
substantive and editorial revisions.

(=) Actually available terms. This
paragraph corresponds to paragraph
(a)(1) of the May draft and requires that
advertisements state only those terms
that the creditor is actually prepared to



80683

Federal Register [/ Vol. 45, No. 236 / Friday, December 5, 1980 / Proposed Rules

offer. Several commenters suggested
retaining the “will arrange" langunage of
the current regulation so that creditors
may also advertise limited or unusual
credit terms. The deletion of such
language is not intended to inhibif the
promotion of new credit programs, but
to prohibit the advertising of jerms
which the creditor does not actually
intend to offer. For example, a creditor
may not advertise a very low annual
percentage rate that will not in fact be
available at any time, but may advertise
a rate that will be offered for only a
limited period.

Section 226.14(a)(2) of the May draft,
prohibiting inaccurate or misleading
advertising, has been deleted as
unnecessary. Many commenters
expressed concern about this provision,
which they believe is already
adequately addressed in a variety of
other laws. .

(b) Advertisement of rate of finance
charge. Paragraph (b} requires that
advertised rates be stated in terms of an
annual percentage rate. As in § 226.18(f),
relating to disclosure of a variable rate,
the rate increase disclosure requirement
in this paragraph does not apply to any
rate increase due to delinquency °
{including late payment), default,
assumption, or transfer of collateral.

(c) Advertisement of terms that trigger
additional disclosures. Paragraph {c)(1}
sets forth the credit terms which, if used
in an advertisement, require disclosure
of the credit terms listed in paragraph
(c)(2). Several commenters suggested
that the phrase “or otherwise )
determinable from™ be deleted from
paragraph (c){1) becanse they deemed it
100 vague a standard for determining
when a trigger term has been stated.
This phrase was included in the May _
draft io cover such promotional.
statements as “80% financing available”
which is, in fact, indicating that a 20%
downpaymentis required. The Board
believes that this phrase should be
retained, to clarify that terms which are
implicit from the advertisement trigger
further disclosures.

The terms *“no downpayment is
. required” and “no charge for credit”
have been eliminated from the list of
triggering terms in the new draft. These
terms are not mandated by the statute.

The footnote to this paragraph reflects
Board Interpretation § 226.1001, which
deals with the advertisement of credit
terms when all credit sales or loans are
not made on the same basis. The
advertisement of credit terms may be
made by giving one or more examples of
typical extensions of credit and stating
all of the terms applicable to each
example. The examples,must be labeled
as such and must reflect representative

credit terms that are made available by
the creditor to present and prospective
customers.

A number of commenters suggested

" that paragraph (c)(2)(i), relating to

downpayments, be clarified to indicate
that it is applicable only to credit sale
{ransaction. Since the term “credit sale"
has now been incorporated into the
definition of downpayment in the new
draft of the regulation, a specific
reference to credit sales appears
unnecessary in this paragraph.
Paragraph {c)(2)(i) has been revised so
t creditors may state either the
amount or percentage of the
downpayment. When a transaction-
involves no downpayment, creditors
need not state that fact. .
Paragraph {c)(2](if) has been revised
to read “terms of repayment,” as
provided in the statute, instead of
“number, amounts and timing of
repayment.” This change is designed to
provide greater flexibility to creditors in

" making this disclosure, Repayment .

terms may be expressed in a variety of
ways in addition to the exact repayment
schedule. For example, a creditor may
use a unit-cost approach in making the
required disclosure, e.g., “48 monthly
payments of $27.83 per $1,000
borrowed.” As another example, im an.
advertisement for credit secured by a
dwelling, when any series of payments
varies because of a graduated payment
feature or because of the inclusion of
mortgage insurance premiums, a creditor
may comply with paragraph (c){2)(ii) of
this section by stating the number and
timing of payments, the amounts of the
largest and smallest of those payments,
and the fact that other paynients will
vary between those amounts. This
example corresponds to § 226.14(a) of
the May draft of the regulation and
reflects Board Interpretation § 226.808 of
the current regulation.

Several commenters argued that
residential mortgage transactions should
be completely exempted from the /
advertising restrictions, on the grounds
that the annual percentage rate is
difficult to compute for these
transactions and that other information,
such as simple interest rates, points and
Jloan fees, is more crucial to consumers
for comparison shopping purposes. In
the Board’s view, the evidence available
does not support an exemption of this
nature but further comment on this
matter is welcome.

{d) Catalogs and multiple-poge
advertisements. Paragraph (d) -
corresponds to § 228.10{b) of the current
regulation. It incorporates the
requirement in current Board
Interpretation § 226.1002 that the tables
or schedules of terms in catalogs include

all amounts up to the level of the more
commonly sold higher priced property or
services. In the Board’s view, the
remaining portion of that interpretation,
regarding the method of computing
disclosures and the $1,000 limit on the
examples, is unnecessary and its
inclusion would be contrary to the
concept of simplification.

It should be noted that the May draft
of § 226.14 included the disclosure
requirements regarding oral responses
to inquiries about the cost of credi,
Since oral responses are advertisements
within the meaning of § 226.2, this
provision has been moved lo Subpart £
of the regulation.

Subpart D—Consumer Leasing
Section 226.25—Definitions.

- This séction incorporates the

definitions in § 226.2 of the May draft
that are applicable solely to leasing.
Terms that may apply to other
provisions of the regulation as well as
Subpart D are still defined in § 220.2.
Arrange for a lease. This delinition no
longer requires that arranging for a lease
be a transagtion that occurs “regularly,”
as the definition of "“lessor" makes such

. a requirement unnecessary. Otherwise.

this definition is unchanged from the
May draft. ’

Consumer lease. ‘This definitionis .
unchanged fromt the May draft except to
add, for purposes of clarification, that
leases which are defined ag “credit
sales"” are not within the definition of a
“consumer lease.”

As gtated in the commentary to the
May draft, 4 month-to-month lease, with
no penalty for cancelling before five
months and with an obligation to pay
only the rental and any accrued and
unpaid charges, is nol subject lo elther
the credit or leasing provisions of
Regulation Z. 1t is not a credit sale
because the consumer does not agree to
pay a sum substantially equivalont to, or
in excess of, the aggregate valuo of the
property and service involved. It is not a
‘consumer lease because the original
term does not exceed four months, This
position is consistent with longstanding
Board interpretations and is based on
the statutory definitions of transactions
subject to the Consumer Credit
Protection Act.

May commenters objected on this
position and urged the Board to extend
the coverage of the regulation of these
leases. The commenters poluted out that
customers may, as a result of
unscrupulous business practices, be
misled about the true cost of these
leases and deprived of important
information. While the Board recognlzes
and shares these concerns, it continues
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to believe that such leases ;:e beyond

the scope of the act. The act itself does
ot appear to provide an approporiate
vehicle for eliminating abuses in this
area and congressional action may be
needed to address these concerns.

A month-to-month lease with a

- penalty for cancelling before five

months or with an obligation to pay
more than the total of the rental and
accrued and unpaid charges may be a
consumer lease. However, such a lease
would not be a credit sale, because the
consumer does not agree to pay a sum
substantially equivalent to or in excess
of the aggregate value of the property
and services involved. It should be
noted that requiring notice before
termination is not a penalty for the
purposes of either the “credit sale” or
“consumer lease” definitions.

Lessor. This definition, like the
definition of “creditor,” has been altered
to provide a more reliable goide for
determining who has discloswze
responsibilities. Under the proposed
definition, if a person has extended or
arranged for a lease more than 25 times
in the calendar year preceding the
transaction in question, that personis a
lessor and must make disclosures. The
Board solicits comment on whether the
test is appropriate.

Realized value. This definition is
unchanged from the May draft.

Total lease obligation. This definition
is substantially unchanged from the
definition in the current regulation.
However, the proposed definition
permits noncapitaliZed sales taxes on

- the monthly payments to be included in
‘the scheduled periodic payments in

calculating the “fotal lease obligation."

Value of the property at -
consummation. This definition is
unchanged from the May draft.
Section 226.26—Disclosures.

Section 226.26 of the proposal
contains the leasing disclosure
provisions and corresponds to § 226.15
of the May draft and the current
regulation. Although the proposal
retains the organizational framework
that appeared in the May draft, it
substantively changes the content. New
requirements in the May draft that
would have altered leasing forms have
been eliminated, because the Truth in

Lending Simplication and Reform Act

did not amend the consumer leasing
provisions. Although the Board favors a
simplified leasing regulation, it believes
that further modifications should await
Cungressional action. Consequently, this
proposal more closely resembles and
clarifies the current regulation. The
propasal has also been redrafted to

. mirror certain changes made in the

closed-end credit provisions that do not
require alteration of disclosure forms.

The leasing forms that appear in
current Board Interpretations
§§ 116.1501 and 226.1502 are
incorporated, without change, in
Appendix H of this proposal. The Board
invites lessors {0 submit their consumet
leasing forms and to suggest
improvements to the forms in
Appendix H.

(2} Time end form of disclosures. This
paragraph corresponds ta § 226.15(b) of
the May draft. It no longer requires the
disclosures to be grouped together and
segregated from all other disclosures,
because these requirements conflict
with the more permissive requirements
in section 122{b} of the act. Moreover,
the deleted provisions would have
required burdensome Jease form
alterations. The proposal, however,
requires the disclosures to be wrilten
clearly and conspicuously, as mandated
by § 182 of the act.

{b) Basis of disclosures and use of
estimates, When the lessor Jacks the
information necded to make accurate
disclosures, it must make disclosures
based on the best infarmalion
reasonably available, For example,
when determining the estimated value of
a Jeased vehicle at the end of the term,
the lessor may use the “blue book"
value as the best information
reasonably available. In the alternative,
the lessor may rely on its objective
experience with local used motor
vehicle markets and long-tetm price
trends, if that experience betier
approximates the actual value of the
vehicle at the end of the lease term.

Section 226.15(c}(2) in the May dralt
permitted a lessor to understate the
estimated value of the leased property,
provided it returned any excess of
realized value over estimated value to
the consumer at the end of the lease ~
term. This provision has been deleted
because it would have required lessors
to alter their lease forms. The substance
of current § 226.6{f), which provides that
a lessor may understate the estimated
value only in a purchase option lease,
has been reinstated.

(c) Multiple lessors multiple
consumers. This paragraph corresponds
to § 226.35{a} (1) and (2] of the May draft
but eliminates the genetal stalements
that a Jessor must provide disclosures to
a consumer. The Board believes that this
material is unnecessary and has revised
the paragraph o address only multiple-
consumer and multiple-lessor
transactions, where specific guidance
may still be needed. In the first
sentence, the word “need" roplaces the
word “shall" to indicate that more than
one lessor is permitted to make

disclosures when a lease involves
multiple lessors. Only one complete set
of disclosures need be given.

(d) Effect of subsequent events. This
proposal eliminates the provision in the
May draft that required new disclosures
before consummation if the original
disclosures were rendered inacarate by
an event occurring after delivery. For
purposes of this paragraph, the act of
mailing the disclosures to the consumer
conslitutes “delivery.” .

{e) Content of disclosures. As in the
May draft, the lessor need make enly
those disclosures that apply to its
leasing practices. For example, if a
lessor does not secure the performance
of a Jease by taking a security interest in.
the consumer's property, the lessoris
not required to disclose a security .
interest under paragraph (e)(12) of this
se;gganéragh (€)(1) clarifies that the

) es tha
consumer to whom disclosures are made
is the only consumer whose identity
need be disclosed.

Paragraph (e)(4) is substantially
unchanged from the May draft. Some
examples of payments that are disclosed
under this provision are a refundable
security deposit, advance payment,
capitalized cost reduction, and trade-in
allowance. This paragraph refains the
May draft provision regniring a “brief
description” of the payments. The
phrase "brief description” replaces the
current regulatory phrase "appropriately
identified,” although no substantive
change is intended.

Paragraphs ()(§) and ()7) are
modified to permit lessors to refain their
current disclosure forms. The
paragraphs now permit, but do not
require, the exclusion of charges that
were previously disclosed. Lessers who
currently include previously disclosed
charges in these amounts may continue
to do so.

The May drait of paragraphs ()(10)
and (e)(12) required lessors 1o alter their
disclosure forms. This proposal madifies
those paragraphs to eliminate the need
for any alteration of forms. Paragraph
(e)(10) no Jonger requires a brief
descriplion of any maintenance or
service contract, while paragraph (e}(12}
eliminates disclosure of a security
interest in after-acquired property.

Paragraph (e){12) requires the
disclosure of a security interest as
defined in § 22582 and the accompanying
explanatory material to that section.
This term docs not include cettain
incidzntal items cuch as insurance
proceeds, vneamned insorance
premiums, or accessions to property.

The May draft of paragraph (e){13)
added excessive wear or use charges to
the list of required disclosures for
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default, delinquency or late payment.
Excessive wear or use charges have
been deleted from the paragraph,
because their disclosure might require
lessors to alter their forms. The Board
solicits comments on whether excessive
wear or use charges are in the category
of default charges and whether the
inclusion of such charges would alter
lease forms. As stated in official staff
interpretation FC-0156, paragraph :
(e)(13) does not require the disclostre of
accrued lease charges in a “simple
interest” lease when a periodic payment
is deferred. This proposal also retains
_the May draft exclusion of deferred
extension charges from the disclosure
requirements of paragraph (e)(13). The-
Board solicits comments on whether the
exclusion of these charges is
appropriate.

‘The remaining provisions in
paragraph (e) are substantially similar
to thelr counterparts in the May
proposal. .

(f) Special disclosures concerning
consumer’s liability on termination of
lease. Proposed paragraph (f) . .
corresponds to §§ 226.15(b)(13), (14), and

" (15) of the current regulation, and .
appears as a separate disclosure
provision to emphasize that the
disclosures relate only to open-end
leases. An open-end Jease imposes-
lability on a consumer at the end of the
lease term for the difference between
the realized value of the leased property
determined at that time and the
estimated value disclosed at
‘consummation. The term “realized
value” i defined in § 226.25 of the
proposal,

Paragraph (f) eliminates two
disclosure requirements that appeared
in the May draft because they required a
change in lessors’ forms. Lessors need
not disclose whether an appraisal will
be based on the wholesale or retail
value of the leased property, nor that an
appraisal is final and binding only if .
obtained within a reasonable time. As
proposed, this paragraph returns to the
substantive requirements of the current
regulation,

(g) Renagoliations requiring new
. disclosurés. Proposed § 228.26(g) sets
forth a new rule for determining when a
renegotiation occurs, It states that new
disclosures are required only when an.
existing consumer lease is satisfied and
replaced by a new consumer lease.

Paragraph (g) substantially alters the
concept of renegotiation that was
proposed in the May draft, Under the
earlier proposal, any change of a term
originally disclosed was considered a
renegotiation unless one of several
exceptions applied. Commenters
criticized the rule as unnecessarily

broad, particularly in its coverage of
deferred payments and payment
schedule changes that result from the
consumer’s default. ‘

The renegotiation conceptis a -
regulatory creation; it is not addressed
in the statute, The Board believes that
the current revision of the regulation

. presents a unigue opportunity to

thoroughly reexamine this approach and
explore alternatives,

The Board is proposing this standard
as a simpler and more meaningful rule
for determining when new disclosures
must be given. It believes that this rule

" defines more precisely the situations

that are analogous to new consumer
lease transactions and thus require
comparable treatment, Moreover, this
approach parallels the revised

. refinancing provision in § 226.20(a) for

closed-end credit. If the parties to a
consumer lease agree to change the _
original terms by creating a new lease
that replaces the old lease, new
disclosures must be given reflecting the
terms of the new lease. An assumption
of thé léase by a consumer who was not
a party to the original leaseis nota
renegotiation. If terms are changed
without extinguishing the existing lease,
no disclosures are required under this
proposal. For example, if the parties
agree to defer one or more payments, no
Regulation Z lease disclosure
responsibilities arise, as long as the
existing lease has not been satisfied and
replaced.

‘The Board solicits comment on . .
whether this standard Is workable and
whether it would include in and exclude
from the category of renegotiations the
appropriate situations. The proposal
expressly retains the renegotiation °
exception permitting the substitution or
addition of items in a multiple-item
lease. The Board contemplates that the

 substitution of property in a single-item

lease, such as an automobile lease,
constitutes a renegotiation. The Board is
particularly interested in knowing the
impact of the proposed rule on certain
common changes in termis. These
changes include deferrals of payments,
the addition or renewal of optional
insurance, an extension of the lease
term with no other changed terms, a

. change in collateral requirerhents, a

change in late charges, post-default
changes, agreements approved by a
court, and an informal oral agreement
between the lessor-and consumer.

The reference to “an existing lease”
includes leases subject to the present
Regulation Z as well as those subject to
the revised regulation.

(h) Extensions. Proposed § 228.26(h) is
a new paragraph and corresponds to
§8 226.15(g)(2)(iv) and {g)(3) of the May

draft. It réquires lessors that extond a
consumer lease beyond the origlnal term,
to abide by the presumptions and dutigs
in section 183(a) of the act, )

The extension provisions that appear

in the current regulation, the May .

proposal, and this proposal are
regulatory creations. The act does not
specifically address the effect of an
extension on the lessor's section 183(a)
statutory duties. The Board solicits
comment on whether it is appropriate to
clarify those duties when a lease is
extended,

If a lease is extended for one month or
less, the lessor must determine the
consumer's end-of-term liability on the
basis of the original estimated value of
the leased property. If a leaseis *
extended for one month or more, on a

smonth-to-month basis or otherwise, the

lessor must still comply with statutory
section 183(a) duties. Moreover, to
clarify the May draft, the proposal
requires the lessor to redetermine the
estimated value of the leased property
when the extension terminates and the
property is returned. The estimated
value shauld be reduced by an amount
reflecting the depreciation that occurred
over the extended time period,

The lessor may use any reasonable
method to determine the depreciation
that results during an extension; it nced
not engage in complex recomputations,
A new footnote provides a simplified
method that the lessor may use to
determine the reduced estimated value
of the property. Assuming that a portion
of each periodic lEa,v,'ment reflects the
depreciation of the leased property Qdmt
correlates with the original estimate
value, the footnote permits the lessor to
subtract the depreciation portion of each
periodic payment made during the
extension from the original estimated
value. If the leased property appreciates
instead, this provision is inapplicable.

. Lastly, if a lessor prefers, it may treat an

extengion as a renegotiation requiring

' new disclosures.

Section 226.27—Adverlising,

This section is-substantially
unchanged from § 226.16 in the May
draft.

(a) Actually available terms. The May
draft permitted an advertisement to
state only those terms that a lessor
“generally arranges or offers."” A numbor _
of comments were recelved suggesting
that the provision would prohibit lessors
from advertising new terms. To prevent
such misunderstanding, the paragraph
has been amended. The new proposal *
would require that an advertisemont
which states specific consumer lease
terms state only those terms that the
lessor “actually arranges or offers.” The

‘om

-
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Board believes that this language is

flexible enough to permit the offering of

. special programs and new terms while
at the same time prohibiting the “bait
and syitch” practices that paragraph (a)
is intended to prevent.

(b) Advertisement of terms that
require additional disclosures. This
paragraph is substantively the same as
§ 226.16(b) ir the May draft
. {c) Multiple-itern leases; merchandise
tags. This paragraph is the same as
§ 226.16(c} in the May draft, except that
it no longer requires that the
merchandise tag “cleady” refer to a sign
or display, or that the sign or display be
“prominently” posted. The requirements -
of clarity and prominence ere vague
and might have caused unnecessary

-difficulty in compliance.

(d) Cotalogs and multiple-page
advertisements. This paragraph is
substantively the same as § 226,16(d) in
the May draft.

Subpart E—Miscellaneous
. Section 226.28—Record retention.

The general rule in paragraph (a)
states that records must be retained for
a period of two years from the date
disclosures must be given. Editorial
changes were made in order to more
clearly delineate a creditor's
responsibilities in this area, The time
period is the same for creditors and
lessors since the Board is not persuaded
of any operational problems with the
present rule. )

The Janguage regarding the retention
of advertising materials bas been
deleted from paragraph (a) to reflect the
fact that advertising is not covered by
.the record retention provisions. This is
in accord with present regulatory
requirements, and many commenters
objected to the May proposal’s coverage
of advertising.

This proposal requires, as did the May
proposal, that evidence of compliance,
“including imformation sufficient to
reconstruct the required disclosure,” be
maintained. Somé commenters
expressed concern about this language,
but it is not intended to require more
information to be retained than under
the present regulation, which simply
requires that evidence of compliance be
maintained. For example, if a creditor
normally keeps computer programs, this
information would satisfy the record
retention requirements; a creditor,

" -however, is not required to keep them.

As under the present regulation,
creditars need not retain each periodic
statement.

The word “relevant” has been added
to paragraph (c} regarding the inspection
of records. This change continues the

present regulation’s language and is
intended to alleviate the concern of
some commenters who believed that the
May proposal had expanded agencies’
rights to inspect information.

Section 226.29—Use of annual
percentage rate in oral disclosures.

‘This seclion incarporates §§ 226.10(d)
and 228.14(f) from the May proposal. It
requires a statement of the annual
percentage rate in responding to oral
inquiries about the cost of credit.
Section 226.30—Spanish languoze
disclosures.

The language in the May proposal
remains basically unchanged.
Disclosures must be made in English,
except in Puerto Rico, where creditors
may disclose in Spanish. If foreign
language disclosures are required by
state, federal, or local law, they would -
not be inconsistent with disclosures
under this regulation and may be given
in addition to English disclosures. Under
the regulation, however, English
disclosures must be made clearly and
conspicuously.

Section 226.31—Effect on state laws.

(a) Inconsistent disclosure
requjrements. The Board has
substanlially revised this section and
specificelly solicits comment on its
provisions.

Praposed paragraph (a)(1), formerly
Paragraph (a) of the May proposal,
includes a standard for the evalvation of
inconsistent state and federal disclosure
réquirements. Under this provision, state
law is inconsistent vsith, and therefore
preempted by, federal law if a creditor
or lessor, in complying with state law,

" violates federal law. State law is
preempted only to the extent of the
inconsistency. So long as a creditor or
lessor can comply with state law
without violating federal law, state law
is not inconsistent. This gencral rule
applies to Subpart B (open-end credit).
Subpart C {closed-tnd credit), and
Subpart D (consumer leasing).

This provision differs from the May
proposal, which contained no criteria for
the determinatian of inconsistency. A
number of commenters requested the
inclusion of standards to serve as an aid
to compiiance with this paragraph and
as a guide to the factors the Board
would use in making a preemption
detetmination. In response to these
comments, the Board has revised the
paragraph to include the standard
outlined above, It is intended to be used
by creditors and lessors before any
Board determination of inconsistency is
made. In addition, if such a
determination is requested. the Board

would use this standard in reaching its
decision. The Board helieves that -
providing this standard will facilitate
creditors’ making independent
preemption decisions.

Paragraph (a)(2) reflscts the rule for
fair credit billing and consumer leasing
provisions. As in the previouas propasal.
slate law that is more protective of the
consumer in these areas is not
inconsistent.

The only revision made to the “more
pratective” provision aof propased
paragraph (a){2) was the inclusion of
§ 22621 in the list of applicable
paragraphs. This paragraph, dealing
with the treatment of credit balances in
close-end credit, is included here as an
additional fair credit billing reference.

Proposed paragraph (a) prohibiis the
disclosure of any state requirement that
is inconsistent and therefore preempted.
If a creditor chooses to give a state-
required disclosure that is not
preempted, the disclosures reguired
under this regulation must be made in
conformance with its clear and
conspicuous standard.

(b} Equivalent disclosure -

.  requirements. Paragraph (b] deals with

state disclosure requirements that are
substantially similar to federal
disclosures. Tn the case of such
equivalent requirements, the state
disclosuwre may be made fn place of the -
federal. As in the May proposal, the
Board has provided no specific eriteria
for determining substantial similarity.
Because of the unique circumstances
and the potential for mlhzs ty amongh the
slates’ requirements, this paragrap!
proposes that standards be determined
on a case-by-case basis.

This paragraph contains an exception
for the finance charge and annual
percentage rate disclosures. As
interpreted by the Board, secfion 122(a}
of the act requires that the specific ferms
“finance charge” and “annual
percentage rate” be used, state law
notwithstanding, and additionally, that
they be disclosed more conspicuously
than other required information.

(c) Reguest for determination. This
paragraph establishes the procedures for
seeking a Board determination on
inconsistent and equivalent disclosure

" requirement. The procedures oztlined in

this provision have been revised by the
addition of paragraph (c}{4). This
proposal responds to several .
commenters that requested a transition
period after a Board determination so
that necessary changes in forms and
procedures counld be made. The effective
date proposed here, October 1, provides
a uniform date, while allowing at least
six months in each case for complying
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with a Board-determination. This is
based on § 105 of the act.

Appe;zdices A-I

Appendix A, which outlines the
procedures for state exemptions, has
been moved from § 226.20 of the May
proposal because it primarly addresses
administrative matters, The section has
. been revised to include a paragraph ..
about the effective date of exemption
determinations, Section II states that
any determination as to the exemption
of a class of transactions shall be
effective on October 1. This provision is
based on § 105 of the act which allows
creditors at least six months to adjust
their forms to comply with amendments
. to the regulation,

Several commenters requested that
the status of current exemptions under
the new regulation be clarified. The
Board envisions that the existing
exemptions under the current statute
and regulation will be automatically
revoked on April 1, 1982, when the new
statute become effective. Since the new
regulation must be in effect by April 1,
1981, those states currently having
exemptions will have at least one year
during which to amend their statutes
and regulations, apply for exemptions,
and receive new exemption
determinations from the Board.

The standard for exemption contained
in Section I is unchanged from
paragraph (a) of the May proposal and
provides that an exemption will be
granted if state law is “substantially
similar” to the requirements of federal
law, or, for credit billing and leasing

- {ransaction, if state law affords greater
proteclion to the consumer than federal
law. As the supplements to the current
Reguldtion Z indicate, the “substantially

similar” standard has been interpreted
as requiring-state provisions to be _
generally.the sare as federal
provisions. The standards for
exemptions are set forth in Supplements

11 (credit transactions), IV (credit care

issuance and liability), V (credit billing) )

and VI (consumer leases).

Appendix B deals with the issuance of
official staff interpretations. Since it
relates to administrative matters, it has
been moved from § 226.21 of the May
proposal. '

" In Section 1, which replaces paragraph
(a) of the May proposal, the Statement
that “a creditor or lessor who acts in
conformity with an official staff
interpretation, whether the creditor or
lessor actually knows of the
interpretation or not, shall not be held
liable” has been deleted, Instead,

§ 130(f) of the act, which affords certain
protection from civil liability, has simply
been cited. Because the civil liability

provisions of the act have not been
implemented in the regulation, the Board
believes that it would be inappropriate
to interpret the applicability of the civil
liability provisions.

Proposed Section II, which sets forth
the procedure for issuing official staff
interpretations, has been substantially
revised. The proposal provides that
official staff interpretations be
published for comment in the Federal
Register. After the comment period has
ended, official staff interpretations will
be republished in the Federal Registor
and will become effective at that time,
This procedure differs from that in the
May proposal and in the current
regulation, which provide that official
staff interpretations published in the
Federal Register will become effective
30 days after publication unless a
request for public'comment is received
and granted. The Board hopes to
expedite the official staff interpretation
process by immediately publishing .
interpretations for comment, rather than
waiting for a request for public
comment, suspending the effective ddte,
and republishing for comment.
Experience indicates that a request for
comment is received'in most cases,
:;ecesgitating suspension of the effective

ate. - ‘

Several commenters were concerned

" with paragraph (d) of the May proposasl,

which is now Section IIL This provision
exempts forms required or sanctioned -
by a government agency from the )
general prohibition of issuing staff
interpretations approving creditors’
forms. This treatment is available to
government agencies in order to
implement section 113(a) of the act
which requires government agencies to
consult with the Board regarding their .
forms. -

Paragraph (c) of the May proposal,
which explained the procedures for
issuing unofficial staff interpretations,
has been deleted. In the Board's opinion,
the regulation should reflect only the
procedures for issuing official staff
interpretations because they are
founded on the statute. While Section II
establishes the procedure for issuing
interpretations that are to be recognized
as providing protection from civil )
liability under § 130(f) of the statute, the
provisions on unofficial staff
interpretations in the-May proposal
simply explained an internal Board
procedure. This procedure may no
longer prove necessary in light of the
Truth in Lending simplification effort
and the Board's intention to issue, and
update periodically, a commentary to
the reguiation in lieu of staff letters,

' Appendix C incorporates Board
Interpretation § 226,709 with editorial

I

changes that are not intended to be
substantive in nature.

Appendix D incorporates the
substance of current Board
Interpretation § 226.813. That,
interpretation provides a special
procedure that creditors may use at their
option in calculating and disclosing the
terms of multiple-advance transactions
when the amounts and timing of
advances may be unknown at

. consummation of the transaction. In a
revised format, this appendix utilizes a

" gimilar mathematical basis as the
interpretation, but has been redrafted
for greater clarity. The format reflects
the approach taken in § 226.17(c)(6) of
,this proposal, which permits creditors to
provide separate or combined
disclosures for the construction period
and for the permanent financing, if a

The-appendix would now be limite
specifically to construction loans.
Currently, all multiple-advance
transactions may take advantage of
Board Interpretation § 226.813. In view
of the fact that its assumptions,
formulas, and examples are based only
on the typical construction loan, the
Board believes that its use for other
types of transactions, where such
assumptions may not be valid, is
inappropriate. Therefore, the Board
proposes to limit this appendix to those
multiple-advance construction loans
which are either payable in a single sum
at close of the construction perlod or
converted to permanent financing by the
same creditor at that time. The Board
solicts comment on this proposal.

Appendix E incorporates in its
entirety Appendix B of the May
proposal.

Appendices F, G, and H contain
model forms and clauses for use in
open-end and closed-end credit
transactions and leasing transactions.
Amended section 105 of the act requires
the Board to publish such models to
facilitate compliance by creditors and to
aid consumers in understanding their
transactions. Use of these models is not
mandatory; however, as provided in
section 105(b), creditors who use them
properly will be deemed to be in
compliance with the requirements of the
regulation, It is intended that creditors
have some flexibility in adapting the
models to their own particular
specifications. Creditors may delete
inapplicable information in a number of
ways, such as crossing out or whiting
out inapplicable information, or by
circling the correct information,

" * Creditors may make deletions and

rearrange the format, provided the
substance, clarity and meaningful
sequence of the disclosures is not
affected. Any changes beyond very
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. minor.revisions such as those described

-

¢

may deprive creditors of thie protection
provided in the statute for the use of
model forms.

The phrases in brackets are given as
alternatives and may be changed to suit
the specific terms of the transaction. For
instance, the disclosure of the later
charge in §§ G(1) and G{2) states that

* when a payment is late, “T will be

charged($ J( % of the payment)."
The creditor would choose which type
of late charge is appropriate and would
make the necessary changes. Another
example is the disclosure of prepayment
consequences. The word “not” in either
sentence could be crossed out or circled,
as appropriate. - .

‘The Board believes that the models
would satisfy the requirements of state
+plain-English” Iaws. However, ®
comment is solicited on any potential
probleins which may arise in the vse of
the models for transactions subject to
such laws.

Comment is solicited on all aspects of
these model forms and clauses,
including design, content, and -
usefulness. If additional models should
be provided, suggestions will be
welcome. 4

Appendix F sets forth the model
disclosure notices and clauses for open-
end credit transactions. Four areas are

" covered by these models: (1) Balance

.computaticn method, § F(1}; (2) billing
eiror rights, §§ F(2) and F(3); (3) liability
for unaathorized use, § F{4}; and (4) right
1o rescind, §§ F(5) through F{7). Several
changes in organization and language
have been made in the forms in an
attempt to make the cisclosures easier
to read and wmderstand. N
‘The models for the disclosure of
billing error rights, §§ F(2) and F(3),
have been reorganized and the phrase
“disputed amount"” has been changed to
“questioned amount"” No substantive
change is intended by these revisions.
In § F(4), the word "card” was
substitated for “device” in the bracketed
phrase in the first sentence. This change
is to clasify that the lability provisiom
applies caly to credit cards. The words
“and telephone number"” have been
deleted from the second bracketed
phrase in the second sentence, to
conform the model notice to a
corresponding change in § 226.12(b)(2).
Section F(7) is new. It provides a
notice of the right to rescind which may
be used when the credit limit on an
open-end account secured by the
consumer’s dwelling fs being increased.
Appendix G sets forth models and
samples for closed-end transactions.
There are two models for the-basic
closed-end credit transaction, § G[1)
which contains sale disclosures and

§ G(2) which contains loan disclosures.
‘These sections are identical except for
disclosure of the total sale price which
applies only to credit sale transaclions.
These models were published as one
form in § A(7) of the May draft. ltems
not generally applicable to all
transactions are marked by dotted linés.
The descriptive phrases that accompany
the required terminology are suggested
language only; alternative phrages may
be used, so long as they convey the
same mesning.

It is anticipated that the last category
in the payment schedule disclosura,
“when payments are due,” could be
completed at least three different ways:
dates alone (Jan. 1, Feb. 10, March 20};
periods alone (monthly beginning March
1); or a combination of the two
(quarterly on Jan. 15, April 15, July 15.
and Oct. 15). .

The insurance provisions may appear
with the other disclosures, as shown on
the model, or they may appear
elsewhere in the contract documents.

. The Board contemplates that the

premium disclocures for the credit life,
credit life and disability, and property
insurance be either the cost for the
entire {exm of the obligation or the unit
cost.

‘The model form for the explanation of
the amount financed, which appears as
§ G(3), differs significantly from its
counterpart in § A(8) of the May draft.
The Board believes that creditors should
be given a considerable amount of
flexibility in order to facilitate
compliance with the regulation. The
Board also believes that some precision
is necessary and appropriate, both to
provide guidance to creditors and to
prevent unnecessary confusion to
COnSumers.

‘The Board proposes to apply three
specific guidelines and requests
comment on each of them. First, the
categories shown must be mutually
exclusive. For example, any amounts
included in the prepaid finance charge
(such as a credit report fee paid to a
third party in a nonrealty transaction)
cannot be listed as an amount paid to a
third party. Second, the model does nat
require the amounts to be shovn in
mathemalical order or progrescion.
Third, the Board proposes the creation
of one category of fees which need not
include an identification of an individual
third-party payee. Amounts paid to
government entities or public officials
may be described merely as fees to
“public officials"” or by similar Janguage.
This is in contrast to the general
requirement that the name of the party
to whom amounts are being paid must,
be identified specifically and the
amount itemized accordingly.

‘The model form which appears as
§ G(4) is mew and combines certain
disclosures required by the Real Estate
Settlement Procedures Act (RESPA)
with the explanation of the amount
financed under the Truth in Lending Act.
This model has been designed for
creditors subject to the special early
disclozure rule in § 226.19{g), which
requires creditors subject to RESPA and
Truth in Lending to make the disclosures
required under both statutes within
three business days of receiving a
consumer’s wrilten application. This
form has been designed to simplify these
disclosures far creditors by combining in
one form the good faith estimates of
settlement costs required wnder
Regulation X, which implements RESPA,
and the explanation of the amount
financed required under Regulation Z.
Creditorg should ook to § 3500.7 of
Regulation X to.determine what
settlement statement numbers and what
settlement services fo disclose, and to
§ 226.18(b) to determine whether to fista
settlement sexvice as a prepaid finance
charge, a charge included in the amount
financed, or a charge paid in cash. The
form is only a proposal and has not been
officially approved by the Department of
Housing and Urban Development. The
Board solicits comment on the
usefulness of this model form.

The paragraph beside the asterisk
describes the providers of settlement
services, If a cxeditor regpires a
consumer to use a spacific provider of
services, the creditor must place an
asterisk beside the setflement sexvice
listed at the top of the form and disclose
the information required in this
paragraph. A space for the descxiption
of the services has been omitted from .
this paragraph althoush it is required =
under RESPA. This has been done on
the assumption that the creditor will
fully describe the services provided at
the top of the form. If the creditor does
not da 59, a space must be provided in
the paragraph below for describing the
services, For instance, if a creditor
discloses attorney’s fees as one of the
setllement services, it must list at the
top of the form what gervices are
included, such as document preparation
services or a title search. When this is
not dane, the creditor must list
document preparation services and title
search below. Sample Il illustrates the
proper disclosure of required services by
designated providers. ~

‘The Board wishes to point out that use
of this form is entirely optional and
creditors may continue to provide
RESPA disclosures and Truth in Lending
disclosures separately. If this combined
disclosure form is used, however,
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creditors may not state the cost of
services in terms of ranges of amounts.
Although ranges are permitted under
RESPA, they are not permitted under
Truth in Lending, The Board believes
that in order to provide a meaningful
combined disclosure statement to
consumers, costs must be stated as a
single estimated amount, rather than as
a range of amounts, .

Appendix G contains three samples -
which illustrate how a specific creditor
might actually fill out one of the madel
forms. Each of the samples is based on a
specific transaction and illustrates the
adaptation of amodel formto a
particular sale or loan, The samples
illustrate permissible alterations in the
model forms, including deletion of

" information that is not applicable to the
individual transaction. As long as the
required Truth in Lending information -
for a specific transaction is disclosed
consistent with § 226,17(b), creditors
may adapt the model forms to their own
use in the manner best suited to their
procedures. The Board solicits comment
on the usefulness of the samples and on
suggestions for additional samples to be
included with the final regulation.

Sample I is for an automobile credit
sale involving precomputed interest,
with credit life insurance and filing fees
financed by the creditor. This example
is based on the model credit sale form in
§ G(1), but several disclosures have
been deleted. The information regarding
the consumer's right to receive an
explanation of the amount financed has
been omitt?d because it is assumed that
the creditor automatically furnishes the
explanation in all cases. Unnecessary
portions of the payment schedule and

, the non-filing and property insurance
information have been eliminated, as
well as the information regarding )
assumptions, which is required only in
residential mortgage transactions.
Where alternatives are included in the
model disclosure form, such as in the
late charge, security interest,and
prepayment disclosures, the appropriate
disclosure has been circled and the
inapplicable alternative crossed out.
‘The dots surrounding the insurance
information and the acknowledgment of
receipt have been deleted since their
only purpose in the model disclosure
form is to indicate the optional nature of

these disclosures. . :

The explanation of the amount
financed in Sample I js based on the
model form in § G{3). In this example,
the amount paid on the consumer's
account equals $6000, while the filing fee
and the credit life insurance premium
‘represent the amounts paid to others on
the consumer's behalf. Since this

transaction involves no amounts given
to the consumer directly or paid to
another creditor, thege items may be
marked N/A or O on the form. The
prepaid finance charge of $25 equals the
amount paid for the credit form.
.Sample II, which assumes a $5,000
amount financed, is based on the model

*loan disclosure in § G(2). No amount

financed explanation is provided
because the consumer has elected not to
receive this information. Since this is an
unsecured obligation, the security
interest information has been crossed.
out. The inapplicable information in the
late charge and prepayment disclosures
has been deleted, as has the
acknowledgment of receipt. -

Sample 1N is for a mortgage
transaction subject to RESPA and is
based on the model loan form in § G(2).
The transaction is a $50,000 loan at a 14
percent simple interest rate for 30 years.
A sample form based on § G(4),
combining RESPA and Truth in Lending
disclosures, is also included in Sample
IIL When the creditor uses the combined
form, the explanation of the amount

« financed would automatically be
, furnished to the consumer ang the

“creditor may delegate the information

. on the disclosure statement regarding

the consumer’s right to receive the
explanation. Since-the sample is based
on a simple interest rate transaction, the
first sentence in the prepayment
disclosure relating to rebates has been -
deleted. However, if the transaction
called for both rebates and penalties in
the event of prepayment, both
sentences, reflecting the appropriate
information, would be necessary.

Other inapplicable information has
also been deleted, such as the property
insurance disclosure and one of the late
charge disclosure alternatives.In .
addition, clauses describing the property
to which the security interest attaches
have been deleted and alternative
language substituted. The phrase “the
property being purchased” is nsed, since
it is more appropriate than “goods" for a
mortgage transaction.

The explanation of the amount
financed categorizes each settlement
cost in the transaction as either a
prepaid finance charge, a charge
included in the amount financed, or a
charge paid in cash. The categorization
in the sample form is based on § 226.4 of
Regulation Z, Since the settlement fee is
included as a prepaid finance charge in
the sample, it is assumed that this fee
covers only the cost of conducting the
closing, and not other services, such as
document preparation, that would be
excluded from the finance charge under
§ 226.4(b). The services grouped under
attorney's fees are all excluded from the

. finance charge under § 226.4(b) and are
categorized as charges paid in cash. If
other charges were included as part of
the attorney’s fees, they would be
prepaid finance charges, which must be
listed separately in the setlement
service column and included in the
prepaid finance charge column. As the
asterisk indicates, the attorney's
services must he furnished by a
designated provider, Therelore, further
information is provided fn the paragraph
below, These services need not be
described further in that place because
they are listed individually above.

The sample morigage form is based on
a relatively simple transaction in order
to focus attention on the use of model
form § G(4). While transactions with
varying payment streams may increase,
the complexity of the disclosures, this
fact should not affect the combined
amount financed explanation and
RESPA disclosure contalned in § G{4).
The Board solicits comment, however,
on whether further samples for mortgage
transactions with complex payment
schedules would be useful.

Appendix H contains model
disclosures for leasing transactions. The
leasing forms that appear in current
Board interpretations to Regulation Z
are reprinted, without change, in
§8 H(1), H(2), and H(3). The open-end or
finance vehicle lease disclosure
statement that appears in present Board
Interpretation § 226.1501 is redesignated
§ H(1) in the proposal; the closed-end or
net vehicle lease and the furniture leagse
disclosure statements in present Board
Interpretation §§ 226,1502 and 228.1503
have been redesignated §§ H(2) and
H(3), respectively.

“Fhese forms are based on a monthly
periodic payment, Lessors that
contemplate a weekly payment schedule
should modify the forms by replacing
the word “monthly” with the word
“weekly,” as applicable.

Appendix I provides a list that
indicates the appropriate federal
enforcement agency to be contaoted for
information regarding compliance with
this regulation.

In consideration of the foregoing and
pursuant to the authority granted in
section 105 of the Truth in Lending Act
(15 U.S.C. 1604, as amended), the Board
proposes 1o issue a revised Regulation Z
(12 CFR Part 226) as follows:

PART 226—TRUTH IN LENDING
Sybpart A~General

Sec. .

226.1 Authority, purpose, coverage,
organizetion, penalties and liabllitica.”

226.2 Definitions and rules of construction.

226.3 Exempted transactions,

2264 Finance charge.
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Subpart B—Open-End Credit use of consumer credit and consumer {4) Subpart D contains consumer

T Sec. . Jeases by requiring disclosures about the leasing disclosure requirements and
2265 General disclosure requirements. terms and cost. The regulation also gives advertising rules.
296.6 Initial disclosure statement. consumers the right to cancel certain (5) Subpart E contains rules on oral
2967 Periodic statements. credit transactions that involve a lienon  disclosures, Spanish language disclosure
2268 Identification of transactions. a consumer's principal dwelling, in Puerto Rico, record retention, and
226.9 Subsequent disclosure requirements,

22610 Prompt crediting of payments.

22611 Treatment of credit balances.

22812 Special credit card provisions,

22613 Billing error resolution.

22614 Determination of annual percentage
" rate.

22615 Right of rescission.

2268.16 Advertising.

Subpart C~Closed-End Credit

228.17 General disclosure requirements.

22618 Content of disclosures. ~

226.19 Certain residential mortgage

transactions.

226.20 Subsequent disclosure reqyirements.

22621 Treatment of credit balances.

226.22 Defermination of annual percentage
- rate.

22623 Right of rescission.

22624 Advertising.

Subpart D—Consumer Leasing
22625 Definitions.
22828 Disclosures.
22627 Advertising.

Subpart E--Miscellancous.

22628 Record retention. .

22629 Use of annual percentage rate in oral
disclosures.

22630 Spanish language disclosures.

22631 Effect on state laws.

Appendix A: State Exemptlions

AppendixB: Issuance of Staff Interpretations

Appendix C: Provisions Applicable to Card
Issuers that Bill Consumers on a

. Transaction-by-Transaction Basis

Appendix I: Multiple-Advance Construction

Lo

. ans

Appendix E: Annual Percentage Rate °
Computations for Cerlain Open-End
Credit Plans

Appendix F; Open-End Model Disclosure
Forms and Clauses .

Appendix G: Closed-End Model Forms and
Clauses

Appendix H: Leasing Model Forms

Appendix I Federal Enforcement Agencies

Authority: Sec. 105, Truth in Lending Act
(15 U.S.C. 1604, as amended).

. .Subpart A—~General

§226.1 Authority, purpose, coverage,
organization, penaities and ilabilities.

(a) Authority. This regulation, known

of Governors of the Federal Reserve
System to implement the federal Truth
. in Lending, Fair Credit Billing, and
Consumer Leasing Acts, which are
contained in Title I of the Consumer

Credit Protection Act, as amended (Title

-15, sections 1601 through 1667 of the
United States Code).

(b) Purpose..The purpose of this
Fegulation is to promote the informed

as Regulation Z, is issued by the Board -

regulates certain credit card practices,
and provides a means for fair and timely
resolution of credit billing disputes. The
regulation does not govern charges for
consumer credit or consumer leases.

- (c) Coverage. (1) In general, the credit
provisions contained in Subparts B and
C of this regulation apply to each
individual or business that offers to
extend credit when four conditions are
met: (i) The credit is offered to
consumers; (ii) the offering of credit is
done regularly; (ili) the credit is subject
1o a finance charge or is repayable by a
written agreement in more than four
installments; and (iv) the credit is
primarily for personal, family, or
household purposes. If a credit card is
involved, however, certain provisions

. will apply even if the credit is not

subject to a finance charge, or is not
repayable under a written agreement in
more-than four installments, or if the
credit card is to be used for business

- purposes.

(2) The leasing provisions of Subpart
D generally apply to each individual or
business that offers to lease or arranges
for the lease of property when five
conditions are met: (i) The leases are
offered to or arranged for consumers; (ii)
the offering or arranging of leases is
done regularly; (iii) the leases are of
personal properly; (iv) the lease term is
for more than four menths; and (v} the
leases are primarily for personal, family,
or household purposes.

(d) Organization. The regulation is
divided into five subparts and nine
appendices as follows:

{1) Subpart A contains general
information. It sets forth: (i) The basis,
purpose, coverage, and organization of
the regulation; (ii) the definitions of
basic terms; (iii) the transactions that
are exempted from caverage; and (iv)
the method of determining the finance
charge for consumer credit obligations.

{2) Subpart B contains the rules for
open-end credit. It requires that inftial
and periodic statement disclosures be
provided. It also describes special rules
that apply to credit card transactions,
procedures for resolving credil billing
errors, annual percentage rate
calculations, rescission requirements,
and advertising rules.

(3) Subpart C contalns closed-end
credit disclosures, annual percentage
rate calculations, rescission
requirements, and advertising rules.

preemplion of inconsistent stete laws.

{6) There are also nine appendices. -
Three contain model disclosure forms
and clauses for credit and lease
transactions; others contain rules for
computing annual percentage rates,
pracedures for state exemptions and
staff interpretations, and special rules
for certain open-end credit disclosures.

(e) Enforcement and liability. Section
108 of the act contains the
administrative enforcement provisions.
Seclions 112, 130, 131,134, and 185
contain the liability provisions for
failing to comply with the requirements
of the act and the regulation.

§226.2 Definitions and rules of
construction.

(a) Definitions. For the purposes of
this regulation, the following definitions
apply: .

“Advertisement’ means a commercial
message in any medfum that is designed
to promote, directly or indirectly, any
credit or lease transaction.

“Arranger of credit” means a person
who offers more than 25 times in a year
{or more than 5 times in a year for
transactions secured by 2 dwelling)
consumer credit to be extended by
another person ift

(1) A finance charge may be imposed
for that credit, or the credit is payable
by written azreement in more than 4
installments (not including a
dovmpayment); and

(2) The person extending the creditis
not a creditor.

“Bjlling cycle” or “cycle” means the
interval between the days or dates of
regular periodic statements. These
intervals shall be no longer than a
quarter of a year. They shall be equal
and may be considered equal unless the
number of days in a cycle varies more
than 4 days from the regular day or date.

“Board’' means the Board of
Governors of the Federal Reserve
System.

“Business day"” means a day on which
a creditor's offices are open to the public
for carrying on substantially all of its
business functions.

“Cardholder” means a natural person
to whom a credit card is issued upon the
request or application of that person for
consumer credit purposes, or a natural
person who has agreed with the card
issuer to pay obligations arising from the
issnance of a credit card to another
person. For the purposes of §§ 226.12 (a)
and (b) of Subpart B, “cardholder™ also
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includes any person to whom a credit -
card is issued upon the request or
application of that person for any
purpose, including business,
commercial, or agricultural use, ora
person who has agreed with the card
issuer to pay obligations asising from the
issuance of such a credit card to another
person,

“Card issuer” means a person that
issues a credit card or that person's
agent with respect to the card.

“Cesh price” means the price at which
a creditor, in the ordinary course of
business, offers to sell for cash the
property or service that is the subject of
the transaction. The term includes
charges imposed by a creditor equally
on casgh and credit customers. It may
include the price of optional actesories,
services related to the sale, service
contracts and taxes and fees for license,
title, and registration. The term does not
include any finance charge.

“Closed-end credit” means consumer
credit other than “open-end credit” as
defined later in this section.

“Consumer” means a cardholder or a
natural person to whom consumer credit
or a consumer lease is offered, and it
includes a natural person acting as a
comaker, endorser, guarantor, surety or
similar person that may be obligated to
repay the extension of credit or the
lease obligation.

“Consumer credit” means credit
extended or bifered to a consumer
primarily for personal, family, or
household purposes.

“Consummation” means the time that
a consumer becomes contractually
obligated on & credit or lease
transaction.

“Credil" means the right to defer
payment of debt or to incur debt and
defer its payment. ‘

“Credjt card” means any card, plate,
coupon book, or other device that may
be used from time to time to obtain
credit.

“Creditor"” means:

. (1) A person (i) who extends -

consumer credit more than 25 times in a
year (or more than § times in a year for
transactions secured by a dwelling), if
the credit may be subject to a finance
charge or is payable by written
agreement in more than 4 instaliments
(not including a downpayment), and (ii)
to whom the obligation is initially
payable, either on the face of the note or
contract, or by agreement when there is
1o note or contract;

(2) An arranger of credit;

(3) For purposes of §§ 226.4(f). .
226.9(d), and 228.12(e) of Subpart B, a
person that honors a credit card; or

(4) For purposes of Subart B, any card
issuer that extends-either open-end

credit or credit that is not subject to a
finance charge and is not payable by
written agreement in more than four
installments; or

{5) For purposes of Subparts B and C,
any card issuer that extends closed-end
credit-that is subject to a finance charge
or is payable by written agreement in.
more than four installments.

- “Credit sale” means a sale in which
the seller is a creditor. The term
includes a bailment or lease (unless
terminable without penalty at any time
by the consumer) under which the
consumer: -

(1) Agrees to pay as compensation for
use a sum substantially equivalent to, or
in excess of, the aggregate value of the
property and services involved; and

. {2) Will become or has the option to
become, for no additional consideration
or for nominal consideration, the owner
of the property upon compliance with
the agreement.

“Downpayment” means an amount,
including the value of any property used
as a frade-in; paid to a seller to reduce
the cash price of goods or services
purchased in a credit sale transaction. A
‘deferred portion of a downpayment may
be treated as part of the downpayment

‘and need not be reflected in the amount

financed and payment schedule .
disclosed under § 226.18, if it is payable
not later than the due date of the second
otherwise regularly-scheduled payment
and is not subject to a finance charge.
“Dwelling” means a residential

" structure that contains 1 to 4 units,

whether or not that structure i3 attached
to real property. The term includes
individual condominium units,
cooperative units, mobile homes, and
trailers, if used as a residence.

“Open-end credit” means consumer
credit extended by a creditor on an
account under a plan in which:

(1) The creditor reasonably
contemplates repeated transactions;

(2) The consumer has the privilege of
paying the balance in full at any time, -
K‘gﬁut penalty when payment is made
(3) A fnance charge may be imposed
by the creditor from time to time on an
outstanding unpaid balance; and

.(4) The amount of credit that may be
extended to the consumer during the.
term of the plan, up to any limit set by
the creditor; is replenished to the extent
that the consumer repeys any
outstanding balance.

*Periodic rate” means a percentage
rate of finance charge that is or may be
imposed by a creditor on a balance for a
day, week, month, or other'subdivision
of a year.

“Person” means a natural person or
an organization, including a corporation,

partnership, proprietorship, association,
cooperative, estate, trust, or government
unit, .

“Personal property” means properly
that is not real property under the law of
the state in which it is located at the
time it is offered or made available for
lease.

“Prepaid finance charge' means any
finance charge paid before or at
consummation of a {ransaction or
withheld from the principal amount of
the credit at any time.

“Regular price” means:

(3) The tagged, posted, or advertised
price; or

(2) The price charged when payment
is made by use of an open-end credit
card account if (i) no price is tagged,
posted, or advertised, or (i) two prices
are tagged, posted or advertised, one of
which is charged when payment is made
by use of an open-end credit card
account and the other when payment is
by other means.

“Residential morigage transaction”
means a transaction in which a
morigage, deed of trust, purchase money
security interest arising under an
installment sales contract, or equivalent
consensual security interest is created
or retained in the consumer's dwolling
to finance the acquisition or initial
construction of that dwelling.

“Security inlerest” or *security”
means an interest in property that

- secures performance of a consumer

credit or lease obligation and that is
recognized by and enforceable under
state or federal law. It does not include
incidental jnterests such as an interost
in proceeds, accessions, additions,
fixtures, insurance proceeds ot premium
rebates, nor dees it include the status ag
loss payee or beneficiary on an
insurance policy. For purposes of
disclosure under §§ 226.6, 226,18, and
226.26, the term does not include any
interest that arises by operation of law,
However, for purposes of the right of
rescission under §§ 226.15 and 226.23,
the term does include interests that arise
by operation of law.

“State” means any state, the District
of Columbia, the Commonwealth of
Puerto Rico, and any territory or
possession of the United Stales,

{b} Rules of construction, For the
purposes of this regulation, the following
rules of construction apply:

(1) Where appropriale, the singular
form of a word includes the plural form
and plural includes singular.

(2) Where the words “pbligation” und
“trangaction” are used in this regulation,
they refer to a consumer credit or a
consumer lease obligation or
transaction, depending upon the context,
Where the words “credit” and “lease”
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are used in this regulation, they mean
“consumer credit” and “consumer
lease,"” respectively, unless the context
clearly indicates otherwise.

(3) Where the words “the act" are
used in this regulation, they refer to the
Truth in Lending Act as amended, Title
15 of the United States Code §§ 1601 e
seq., unless the context clearly indicates
otherwise,

{4) Unless defined in this regulation,
the words used have the meanings given
to them by state law or contract.

(5) Footnotes have the same legal
effect as the next of the regulation.

§226.3 Exémpted transactions.

This regulation does not apply to the
following:

(a) Business, commercial,
agricultural, or organizational credit. (1)
An extension of credit primarily for a
business, commercial or agricultural
purpose.

"~ {2) Credit extended to organizations,
including credit to governmental

. agenciés or instrumentalities.?

(b) Credit over £25,000 not secured by
real property or a dwelling. An
extension of credit, not secured by real
property or personal property used or
expected to be used as a principal
dwelling of the conswmer, in which the
amount financed exceeds $25,000 or in
which there is an express written
commitment to extend credit in excess
of $25,000. .

(c) Public utility credit. An extension
of credit that involves public utility
services provided through pipe, wire,
other connected facilities, or radio or
. similar transmission, if the charges for

service, delayed payment, or any
discourits for prompt payment are filed
with or regulated by any governmental
unit. The financing of durable goods or
home improvements by a public utility is
not exempt.

(d) Securities or commodities

- accounts. Transactions in securities or
commodities accounts in which credit is
extended by a broker-dealer registered
with the Securities and Exchange
Commission or the Commodity Futures
Trading Commission.

(e) Certain leases. (1) A lease
primarily for agticultural, business, or
commercial purposes, or a lease to a
person other than a natural person.-

(2) A lease of personal property
incident to a lease of real property, if the
consumer has no liability for the value
of the property at the end of the lease
(except for abnormal wear and tear) and

1Extensions of credit that are exempt under
paragraphs (a) (1) and (2) remain subject to the
provisions governing the issuance of credit cards
and the liability for their unauthorized use, as set
forth in §§ 226.12(a) and (b).

has no option to purchase the leased
personal property.

(3) A lease of a safe deposit box or its
equivalent,

(f) Home fuel budget plans. An
installment agreement for the purchase
of home fuels in which no finance
charge is imposed.

§226.4 Finance charge.

{a) Definition, The finance charge is
the cost of consumer credit as a dollar
amount, It includes any charge payable
directly or indirectly by the consumer
and imposed directly or indirectly by the
creditor as an incident to or a condition
of the extension of credit. It does not
include any charge of a type payable in
a comparable cash transaction. The
finance charge shall be considered
accurate if the amount disclosed does
not vary from the exact finance charge
by more than the dollar amount
equivalent of the annual percentage rate
tolerance described in §§ 226.14(a) or
226.22(a)(2). as applicable.

{b) Examples of finance charges.

. Unless specifically excluded by

paragraphs (¢) through (f} of this section,
the finance charge include the following
types of charges:

(1) Interest, time price differential, and
any amount payable under an add-on or
discount system of addjtional charges.

(2) Service, transaction, activity, or
carrying charge, including any charge
imposed on a checking or other °
transaction account to the extent that it
exceeds the charge for a similar account
without a credit feature.

(3) Points, loan fee, assumption fee,
finder's fee, or similar charge.

(4) Application, appraisal,
investigation, or credit report fees.

{5) Premiums or other charges for any
guarantee or insurance protecting the
creditor against the consumer’s defanlt
or other credit loss.

{8) A charge imposed upon a creditor
by another person for purchasing or
accepting a consumer's obligation, if the
consumer {s required to pay the charge
in cash, as an addition to the obligation
or as a deduction from the proceeds of
the obligation.

(7) Premiums or other charges for
credit life, accident; health, orloss-of-
income Insurance, written in connection
with a credit transaction.

(8) Premiums or other charges for
insurance against loss of, or damage to
property, or against liability arising out
of the ownership or use of property,
written in connection with a credit
transaclion.

(8) A discount for the purpose of
inducing payment other than by use of
cre

(¢) Charges’excluded from finance
charge. The following charges shall be
excluded from the finance charge.

(1) A charge for actual, unanticipated
late payment, for exceeding a credit
limit, and for delinquency, default, ora
similar gccurrence.

{2) A charge imposed by a financial
inslitution for paying an item that
inadvertently overdraws an account.

(3) A fee charged for participationin a
credit plan, whether assessed on an
annual or other periodic basis.

(4) The following fees, in a transaction
secured by real property or a residential
morigage transaction, if they are bona
fide and reasonable in amount:

(i) Pees for title examination, abstract
of title, titte insurance, property survey,
or similar purposes,

(ii) Fees for preparing a deed,
morlgage, reconveyance, settlement, or
similar document.

q {iii) Notary, appraisal, or credit report
ees,

(iv) Amounts required to be paid into
escrow or trustee accounts that would
not otherwise be included in the finance
charge.

(5) Sellex’s points.

(6) An interest reduction on a time
deposit used as security foran
extension of credit.

(d) Insurance. (1) Premiums for credit
life, accident, health, or loss-of-income
insurance may be excluded from the
finance charge if the following three
conditions are met:

(i) The insurance coverage is not
required by the creditor, and this fact is
disclosed.

(ii) The premium for the initial term of
insurance coverage or the unit cost of
the premium for a stated period Is
disclosed. If the ferm of insurance is less
than the other ferm of the transaction,
the term of insurance shall be disclosed.

(iii) The consumer signs or initials an
affirmative written statement requesting
the insurance after receiving the
disclosures specified in this paragraph.
Any consumer in the transaction may
sign or initial the statement.

(2) Premiumns for insurance against
loss of or damage to the property
securing the obligation, or against -
liability arising out of the ownership or
use of that property 2may be excluded
from the finance charge if the following
two conditions are met:

(i) The insurance coverage may be
obtained from a person of the

3This includes cinole Interest Insurance if the
insurer walves all rizht of subrogation against the
cansumer.
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consumer's choice,? and this factis
disclosed.

(ii) If coverage may be obtained from
or through the creditor, the premium for
the initial term of insurance coverage or
the unit cost of the premium for a stated
period shali be disclosed. If the term of
insurance is less than the term of the
transaction, the term of insurance shall
be disclosed.

(e) Certain security interest charges.
If itemized and disclosed, the following
charges may be excluded from the
finance charge: :

{1) Taxes and fees prescribed by law
that actually are or will be paid to
public officials for determining the
existence of or for perfecting, releasing,
or satisfying a security interest.

{2) The premium for insurance in lieu
of perfecting a security interest to the
extent that the premium does not exceed
the fees described in paragraph (1) of
this section that otherwise would be
payable.

() Discounts—(1) Limitations. A
discount offered for the purpose of
inducing payment for a purchase by
cash, check, or similar means rather
than by the use of an open-end credit
card account (whether or not a credit
card is pbysically used) is not a finance
charge under paragraphs (a) and (b) of
this section

(i) The discount does not exceed 5
percent of the regular price of the
property or service; and

(ii) The discount is available to
prospective purchasers, whether or not
they are cardholders, and this fact is
clearly and conspicuously disclosed.

(2) Effect of state laws. A discount
that is not a finance charge under this’
paragraph shall not be considered a
finance charge or other charge for credit
under any state law relating to usury,
disclosure of information in connection
with credit extensions, or permissible
charges for the extension oruse of -

credit,

(g) Prohibited offsets. Interest,
dividends, or other income received or
to be received by the consumer on
deposits or investments shall not be
deducted from the fianance charge,

Subpart B—Open-End Credit

§226.5 General disclosure requirements.

(a) Form of disclosures. (1) The
creditor shall make the disclosures
required by this subpart clearly and
conspicuously in writing in a form that
the consumer may keep.

(2) The words “finance charge” and
“annual percentage rate,” when,required.

32 creditor may reserve the fight lo refuse to
accept, for reasonable cause, an insurer offered by
the consumet,

to be discloged with a corresponding
amount or percentage rate, shallbe -~
more conspicuous than any other
required terminology. This rule does not
apply to § 226.7(d) and to
advertisements under § 226.16.

(b) Timing of disclosures—{1) Injtial
disclosures. The creditor shall furnish
the initial disclosure statement to the
consumer before the first transaction is
made under the plan.

(2) Periodic statements. (i} The .
creditor shall mail or déliver a periodic
statement for each cycle at the end of
which the account has a debit or credit
balance of moare than $1 or on which a
finance charge has been imposed. A
periodic statement need not be sent for
an account the creditor deems to be
uncollectible.

{if) The creditor shall mail or deliver
the periodic statement at least 14 days
prior to any date or the end of any time
period required to be disclosed by
§ 226.7(k) in order for the consumer to
avoid the imposition of an additional
finance or other charge.*If the creditor
fails ta meet this requirement, no
finance or other charges that were
imposed as a result of the creditor’s
failure may be collected. ’

« {c) Multiple creditors; multiple

consumers. If the open-end credit plan
involves more than one creditor, only
one creditor need provide the consumer
with a complete set of disclosures. If
there is more than one consiimer, the
disclosures may be made to any
consumer who is primarily liable on the
account. When the right of rescission
under § 226.15 is applicable, however,
the disclosures required by § 226.6 and
§ 226.15(b) shall be made to each person
having the right to rescind. .
(d) Basis of disclosures and use of
estimates. Disclosures shall be based on
the assumption that the consumer will
comply with the terms of the legally
enforceable obligation between the
parties. If any information necessary to
make an accurate disclosure is unknown
to the creditor, it shall make the
disclosure based on the best information
reasonably available to it and shall
state clearly that the disclosure is an*
estimate.

{e) Effect of subsequent events.If a
disclosure is rendered inaccurate as a
result of an event that occurs after
delivery of the disclosures, the resulting
inaccuracy is not a violation of this
regulation, although new disclosures
may be required under § 226.9(c).

4This time limitation ghall not apply If the
creditor Is unable lo meet this requirement because
of an act of God, war, civil disorder, natucal -
disaster, or strike.

§226.6 Initial disclosure statement.
The creditor shall disclose to the

_consumer, in terminology consistent

with that in quotation marks in § 226.7,
each of the following items, to the extent
applicable: ’

{a) Finance charge. the circumstances
under which a finance charge will bo
imposed and an explanation of tho
method of determining the finance
charge, as follows:

{1) A staiement of when finance
charges begin to accrue, including an
explanation of whether or not any timo
period exists within which any credit
extended may be repaid without
incurring a finance charge.® If no such
time period is provided, that fact shall
be disclosed.

{2) A disclosure of each perlodic rata
that may be used to compute the finance
charge, the range of balances to which it
is applicable ®and the corresponding
annual percentage rate (determined by
multiplying the periodic rate by the
number of periods in a year).?If
different periodic rates apply to
different types of transactions (such as
purchases and cash advances), those
peciodic rates and their corresponding
annual percentage rates shall ba
disclosed, together with the types of
transactions to which they app{ly;.

(3) An explenation of the method used
to detemine the balance on which tho
finance charge may be computed.

{4) An explanation of how the amount
of any finance charge will be
determined,? including a description of
how any other finance charge other than
the periodic rate will be determined. |

(b) Other charges. An identification of
any charges other than finance charges
that may be imposed as part of the plan,
together with a disclosure of either the
amourits of those charges or an
explanation of how the amounts of thosa
charges will be determined.

{c) Security interests. The fact that the
creditor has or will acquire a security
interest either in the property purchased
as part of the plan, or in other property
identified by item or type.

S if such a time perlod Is provided, u creditor moy,
at its option and without disclosure, Impose no
finance charge when payment is recelved ofter the
time period’s termination.

€A creditar is not required to adjust the range of
balances disclosuse to raflect the balunco below
which only a mintmum charga applies.

7Where a creditor Is offering o vaclablerate plan,
the ereditor chall alse dizclose: (1) That the perlodic
rate(s) and gorresponding { p toge rato(s)
aré subject lo increace; (2) the circumstances undof
which such rates may incroase; and, i applicablo,
{3) the limitations on such rates,

*1f no finance chargo I3 imposed when the
outstanding balance {3 less than a certain amount,
no disclosure s required of that fac( or of the
balant® below which no finance chacgo will be
{mpoged.
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(d) Statement of billing rights. A
statement that outlines the consumer's
rights and the creditor’s responsibilities
under § 226.12(c) and § 226.13 and that
is substantially similar to the statement
found in Appendix F.

§2267 Periodic statements.

The creditor shall fornish the
consumer with a periodic statement that
discloses the following items, to the
extent applicable:

(a) Previous balance. The outstanding
-account balance at the begimning of the
billing cycle, using the term “previons
balance,” and in the case of a credit
balance, an appropriate identification as
such. Where there is more than one type
of transaction (such as purchases and
cash advances), the creditor may show a
previous balance for each type of
transaction.

(b) Xdentification of transactions. An
identification of each credit transaction
in accordance with § 226.8,

{c) Payments and credits. The amount
and date of crediting any payment or
other credit during the billing cycle,
using the term “payment” or “credit,” as

" applicable. The date need not be
provided if a delay in crediting does not
result in the imposition of any finance or
other charges.  °

{d) Periodic rotes. Each periodic rate,
using the term “periodic rate,” that may
be used to compute the finance charge,
the range of balances to which it is
applicable,® and the corresponding

. annual percentage rate {determined by

-multiplying the periodic rate by the

- number of periods in a year), using the
term “corresponding annual percentage
rate.” ' When different periodic rates
apply to different types of transactions
to which the periodic rates apply shall
-also be disclosed. ,

{e) Other types of finance charges.
The amount or method of computing the
amount of any other type of finance
charge that may be imposed.

{f) Balance on which finance charge
computed. The amount of each balance
to which a different periodic rate was
applied and an explanation of how each
balance was determined. When a
balance is determined without first
deducting all credits and payments
made during the billing cycle, that fact
and the amount of credits and

-payments shall be disclosed.

(g) Amount of finance charge. The
amount of any finance charge debited or
added to the account during the billing
cycle, using the term “finance charge.”
The components of the finance charge

*See footnotes 6 and 8.

¥See footnote 7 for additional disdlesures
required for a variable rate plan.

-

shall be individually itemized and
identified to show the amounts due to
the application of any periodic rates and
the amount of any other type of finance
charge. Where there is meore than one
pericdic rate, the amount of the finance
charge attributable to each rate need not
be separately ilemized and identified.

(h) Annual percentage rate. When a
finance charge is imposed during the
billing cycle, the annual percentage rate
or rates determined under § 226.24,
using the term “annual percentage rate.”
Where an annual percentage rate cannot
be determined under § 228:14(c)(2){i). no *
annual percentage rate need be
disclosed.

(i) Other charges. The amounts,
itemized and identified by type, of any
charges other than finance charges
debli;ed to the account during the billing
cycle,

(i) Closing date of billing cycle; nesr
balance. The closing date of the billing
cycle and the outstanding account
balance on-that date, using the term
“new balance,” and in the case of a
credit balance, an appropriate
identification as such. If the periodic
statement reflects more than one type of
transaction, the ereditor may show a
new balance for each type of
transaction.

(k) Free-ride periad. The date by
which or the time period vvithin which
the new balance or any portion of the
new balance must be paid in order to
avoid the imposition of additional
finance charges.®*

{1) Address for notice of billing errors.
The address to be used for notice of
billing errors. Alternatively, the address
may be provided on the billing rights
statement permitted by § 226.9{a}(2).

§226.8 {identification of transactions.

The creditor shall identify credit
transactions on or with the first periodic
statement that reflects the transaction
by furnishing the information required
by this section, as applicable,*

(a) Sale credit. For each credit
transaction involving the sale of

. WSeceloonotes,

12Fallure to disclose the information required by
this section shall not be deemed a Laflura to comply
with the regulation i (1) The creditor maintatas
procedures reasenably edapted to procuro and
provide the information; and (2} tho ereditor
responds (o and treats any inquiry for clarification
or documentation as a notice of o billing esvoz,
including corresting the account in accordanee with
§ 226.135(c}(1). The crcditor must olso furalch the
consumer with documentary cvidence of tho
transaction, vhether or not tho consumer requests
i, free of charge and within the Ume peried allowed
for resolution under § 22613, This provision applics
to forelgn transactions even if the cxreditor docs ot
malntain precedures reasonably adapted to obtata
tha required informotion,

property or services, the following rules
shall apply:

{1) Furnishing copy of credit
document. When an actual copy of the
receipt or other credit document is
provided with the first periodic
statement reflecting the transaction,
each transaction shall be sufficiently
identified if the amount of the
transaction, and either the date of the
transaction ot the date of debiting the
transaction to the consumer’s account
are disclosed on the copy ot on the
periodic statement.

{2) Not furnishing copy of credit
documenl—creditor and seller same or
related person{s}. Wken the creditor and
the seller are the same person or related
persons, and an actual copy of the
receipt or other credit document is not
provided with the periodic statement.
the creditor shall disclose the amount
and date of the transaction, and a brief
identification = of the property or
services purchased. ¢

(3) Not furnishing copy of credit
document—~credilor and seller not samz2
or relaled person(s). When the creditor
and seller are not the same person or
related persons, and an actual copy of
the receipt or other credif document is
not provided with the periodic
statement, the creditor shall disclose the
amount and date of the transaction; the
seller's name; and the city, and state ot
forelsn country where the transaction
took place.’®

(b) Nensale credit. For each nonsale
credit transaction, the fellowing rules
shall apply:

B Altesnatively, tbe creditor may disdyce a
number ar cymbal tkat alss apprare on the recsipt
or othes credit dacurent given to e consumer if
ko number ey symial reasanably ideptifizs that
transaction with that creditas, If the creditor
diselozes a nambor ar symbol and the consmrer
submits a nstice of a billing error regarding the
transaction, the creditor shall cooply with § 22513,
includipg ccmrestin the cocoret inazcordacce with
§ 22833{c)(3). The exeditor shall also furnish the
consumer vith decumentasy evidznce of the
transaction, whetker oz £at ike coaswrer requests
i, free of chargs ond witzin the =2 po~iod allswed
for recolation unsder § 22612,

38 An [d2atifienting of poperty or sarvices may be
replaced by the coller’s nome and the location of the
transactisa whem [1) The ceditos and (2 sellecave
the same pervon: (2) th= creditor's opez-cnd plan
has fewer than 15,000 acooants {7) the crediter
provides oll consumers with pot=-of-sale
transaction dacumentatisa: cod (3) the ercditor
responds to consumiers’ rotices of Billic esocs
about transactinas in the nuasor Cesxed in liSs
paragreph. H all trar-actiors with thrsoller cecurat
ong lecation, the sella:’s name and that lnention.
necd not ba regeated on the pesiodie statarent for
each trancaction.

BTLs creditor may oxit the adless oz providz
any suitab’e dxsignation that o5-%sts the consurar
in ldentifying the transacticn whea no reaningfol
address Is readily avaflable because the transaction
(1) took place at a loxxtion that is ot bxed: (3) tock
placa [a tha cozsumer's bames o {3) was the result
of a teall o telaphane oxdar.
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(1) Furnishing copy of credit
document. When an actual copy of the
credit document is provided with the
first periodic statement reflecting the
transaction, each transaction shall be
sufficiently identified if the copy reflects
the amount of the transaction, and efther
the date of the transaction, the date of
debiting the transaction to the
consumer's account, or, if the consumer
signed the credit document, the date
appearing on that document.

(2} Description of transaction. When
an actual copy of the receipt or other
credit document containing the
information described in paragraph
{b)(2) of this section i3 not provided with
the first periodic statement reflecting the
transaction, the creditor shall disclose a -
characterization of the transaction (as a
cash advance, loan, overdraft loan, or
other appropriate designation); the
amount of the transaction; and the date
of the transaction, the date of debiting
the transaction, or, if the consumer
signed the credit document, the date
appearing on that document.

" §226.9 Subsequent disclosure
requirements.

(a) Furnishing statement of billing
rights—(1) Annual statement. The
creditor shall mail or deliver the billing
rights statement required by § 226.6(d)
during at least one billing cycle per
calendar year, at intervals of not less
than six months nor more than 18
months, to each consumer entitled to
receive a periodic statement under
§ 226.5(b)(2) for that billing cycle.

(2) Alternative summary statement.
As an alternative to paragraph.(a)(1) of
this section, the creditor may mail.or_
deliver, on or with each periodic .
statement, a statement that is
substantially similar to that in Appendix
E

{b) Disclosures for supplemental
credit devices and-additional features.
(1) If a creditor, more than 30 days after
mailing or delivering the initial
disclosures, adds a credit feature to the
consumer's account or mails or delivers
to a consumer (other than as a renewal
or resupply) any credit device, the
creditor shall make the disclosures
required by § 226.6(a).

{2) If the feature is added or the -
device is mailed or delivered within 30
days of the mailing or delivery of the
initial disclosures, and the finance
charge terms for the device orfeature
differ from those previously disclosed, -
the dislosures required by § 226.6(a)
shall be given.

{3) The disclosures required in
paragraphs (b) (1) and (2) of this section
shall be made to the consumer before

the consumer uses the feature or device
for the first time, :

(c) Change in terms—(1) Written
notice required. (i) Except as provided
elsewhere in this subsection, whenever
any term required to be disclosed under
§ 226.6 is changed, the creditor shall
mail or deliver to the consumer written
notice of the change at least 15 days
prior to the effective date of the change:.

(ii) The 15-day timing requirement of
this section does not apply when the
change has been agreed to by the
consuiher, or when a periodic rate or
other ce charge is increased as a
result of the consumer’s delinquency or
default.

(2) Notice not required. No notice
under this section is required when the
change: .

(i) Involves late payment charges,
charges for documentary evidence, or
over-the<limit charges;

{ii) Reduces any component of a
finance or other charge;

(iii) Suspends future credit privileges
or terminates an account or plan;

(iv) Results from the consumer's -
default or delinquency, unless the
periodic rate of other finance charge is
increased; or

{v) Results from an agreement
involving a court proceeding.

(d) Finance charge imposed at time of
transaction. (1} Any person honoring a
consumer’s credit card, other than the
card issuer, who imposes a finance
charge not excepted by § 226.4(f) shall,
at the time of honoring a consumer's
credit card, make the disclosures .
required under §§ 226.18 (b), (c), and (d).
The annual percentageratetobe -
disclosed shall be determined by
dividing the finance charge by the
amount financed and multiplying the
quotient (expressed as a percentage) by
12.

{2) The card issuer, if other than the
person honoring the consumer’s credit
card shall have no responsibility for
disclosures required by paragraph (d){1)
of this section and shall not separately
consider any charge imposed under
paragraph (d)(1) of this section for
purposes of §§ 226.6 and 226.7.

§226.10 Prompt crediting of payments.

(a) General rule. A creditor shall
credit a payment to the consumer’s
account as of the'date of receipt.t6

(b) Specific requirements for
payments. A creditor may specify {on or
with the periodic statement) reasonable
requirements for the consumer.to follow
in making payments. If the creditor does

A payment need not be credited as of the date
of receipt if a delay in crediting does not result in
the imposition of a finance or other charge.

s0, but accepts a payment that does hot
conform to the requirements, the
creditor shall credit the payment”
promptly.

{c) Adjustment of account. If a
creditor fails to post a payment in time
to avoid the imposition of finance or
other charges, the creditor shall adjust
the consumer’s account so that the
charges imposed are credited to the
consumer’s account during the next
billing cycle.

§226.11 Treatment of credit balances.

Whenever a creditor receives a
payment or other credit that exceeds by
more than $1 the new balance (as
defined in § 226.7(j)) to which the
payment or other credit is to be applied,
the creditor shall: .

{8)(1) Credit the consumer's account
with an amount equal to the new
balance, and within seven business
days from receipt of the payment or
other credit, refund the excess amount;

or

(2) Credit the consumer's account with
the total amount of the paymeént or othor
credit. If the consumer requests in
writing a refund of any part of the credil
balance, the creditor shall refund any
such credit balance within seven
business days from receipt of the
consumer’s request,

(b) Make a good faith effort to refund
to the consumer by cash, check, or
money order any part of the amount of
the credit balance remaining in the
account for more than six months, but
no further action is required if the
consumer’s current location is not
known by the creditor and cannot be
traced through the consumer's last
known address or telephone number. ,

§226.12 Special credit card provisions.

(a) Issuance of credit cards.
Regardless of the purpose for which a
credit card is to be used, including
business, commercial, or agricultural
use, no credit card shall be issued to any -
person except:

(1) In responsge to an oral or written
request or application by a
cardholder; 3 or

7This paragraph does not prohiblt the lssuance,
on an unsoliciled basis, of any dovice that may
become a credit card provided that (1) the dovice
has a substontive purpose other than ohlulnlng
credit, and (2) any credit capability is attached only
upon the reciplont’s requost,

WThe card lasuar may scnd cards to any
cardholder{s) or authorized user(s) In accordance
with the curdholder’s sequest or application;
provided, howsver, that an authorized usur shull not
be liable for unauthorized use of a credil card. The
card issuer may send moro than one credit catd to n
person if so requested, and may imprint on any card
any name(s) requestod. For purposes of this nuction,
“authorized user” means a person 10 whom a crodit
card s issued upon the request or application of a

Footnotes continued on next page
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{2) As a reaewal of, or substitute for,
an accepted credit card.®?

(b) Liability of cardholder for
unauthorized vse.® (1) Limitation on
amount. The liability of a cardholder for
unauthorized use®! of a cradit card shall
not exceed the lesser of $50 or the

_ amount of money, property, labor, or
services obtained by the unauthorized
use before notification to the card issuer

- under paragraph {b)({3) of this section.

(2) Conditions of Liability. A.
cardholder shall be liable for
unauthorized use of a credit card only if

(i) The credit card is an accepted
credit card; .

(ii) The card issuer has provided, on
the credit card or within two years
preceding the unauthorized use,
adequate notice = of the cardholder's
maximum potential liability, The notice
shall state that the cardholder's liability
shall not exceed $50 (or any lesser
amount); that the cardholder may give
oral or written notification of loss, theft,
or possible unauthorized use; and the

address of the person or office to receive.

the notification; .

. [(iii) The card issuer has disclosed to
the cardholder, on or with the periodic
statement that immediately precedes the
unauthorized use, the telephone number
and address of the person or office to be
notified of loss, theft, or possible
undauthorized use; and .

(iv) The card issuer has provided a

- means to identify the cardholder on the

.account or the authorized user of the
card.

(8) Notification io card issuer.
Notification to a card issuer is given
when such steps have been taken as
may be reasonably necessary to provide
the card issuer with pertinent
information about the loss, theft, or
possible unauthorized use of a credit
card, regardless of whether any

Footnotes continued from last paze
cardholder for any purpose, including business,
commerxial, or agrcultural use.

¥For purposes of this section, “acsepted credit
card” means any credit card thal a cardholder or an
authorized user has requested or applied for and
received, or has signed, used, or authorized another
person to use to obtain credit. Any credit card
issued as a reneral or.substitate in accordance
with this paragraph becomes an accepted credit
card when received by a cardholder or an
authorized user.

ez cection 133{b) of the act for rules
concéming burdens of proof in actions to enforce
liability for use of credit cards.

- 3 “Unaythorized use™ means the use of a eredit
card by a person, other than the cardhelder, who
does not have actual, implied, or apparent anthority
far such use, and from which the cardholder
recelves no benefit.

R“adequate notice™ means a printed notice to-a
cardholder that sets focth cleatly the pertinent facts
so that the cardholder may reasonably be expected
to have noticed it and understood its meaning. (See
Appendix P for model notice.) .

particular officer, employee, or agent of
the card issuer does, in fact, zeceived
the information. Notification may be
given, at the option of the person giving
it, in person, by telephone, or in writing.
Notification in writing is considered
given at the time of receipt or, vhether
or not received, at the expiration of the
time ordinarily required for
transmission, whichever is earlicr,

(4) Effect of other opplicable law or
agreement. }f applicable state Jaw or an
agreement between a cardholder and
the card issuer imposes lesser liability
than that provided in this paragraph, the
cardholder’s liability shall not exceed
the lesser liability imposed under that
law or agreement.

(5) Business use of credit cards. 11 10
or more credit cards are issued by one
card issuer for use by the employees of
an organization, nothing in this section
prohibits the card issuer and the
organization from apreeing to liability
for unauthorized use vrithout regard to
the provisions of this section. However.
liability for unauthorized use moy be
imposed on any employee of the
organization, by either the card igsuer or
the organization, only in accordance
with this seclion. *

(c) Right of cardholder to assert
claims or defenses against card issuer. .
(1) Limitations. When a person who
honors a credit card fails to resolve
satisfactorily a dispute as to property or
services purchased with the credit card
in a consumer credit transaction, the
cardholder may assert ezainst the card
issuer all claims {other than tort cloims)
and defenses arising out of the
transaction and relating to the failure to
resolve the dispute. The cardholder may
withhold payment up to the amount of
credit outstanding for the property or
services that gave rise to the dispute
and any finance or other charges
imposed on that amount. These rights
apply, however, only it (i) The
cardholder has made a good faith
attempt to resolve the dispute with the
person honoring the credit card:

(ii) The amount of credit extended to
obtain the property or services that
result in the assertion of the claim or
dei;fnse by the cardholder excecds $30;
an

(iii) The disputed transaction occurred
in the same state as the cardholder’s
current designated address or, if not
within the same state, within 100 miles
from that address. .

(2) Exceptions. The limitations stated
in paragraphs (c){1)(if) and (iii) of this
seclion shall not apply when the person
honoring the credit card: ,

(i) Is the same person a3 the card
ssuer;

(ii) Is controlled by the card issner
directly or Indirectly;

(iii) Is under the direct or indirect
control of a third person that also
directly or indirectly controls the card
issuer;

{iv) Controls the card issurer directly
or indirectly;

{v) Is a franchised dealer in the card
issurer's products or services; or

(vi) Has obtained the order for the
disputed transaction through a mail
solicitation made or by participated in
by the card issuer.

(3) Maximum amount of claims or
defenses; delermining credit
oulstanding. The amount of the claim ar
defense that the cardholder may assert
may not exceed the amount of credit
outstanding for the disputed transaction
at the time the cardholder first notifies
the card issuer or the person honoring
the credit card of the existence of the
claim or defense. To determine the
amount of credit outstanding for the
purposes of this section, payments and
other credi*s shall b2 applied in the
following order: (i) Late charges in the
order of entry to the account;

{ii) Finance charges in the order g~
entry to the account; and

(iii) Any other debts in the exder of -
entry to the account. When more than
one item is included in a single -
extension of credit, credits are to be
distributed pro rafa according to prices
and applicable taxes.

{4) Typ=s of transactions excladed.
This paragraph does not opply to tha use
of a credit card to obtain a cash
advance unrelated to any specific eredit
sale item not to the use of a check
guarantee card in connection with a
check vhen there is no agreement
between the card issuer and the
merchant relating to hororing the card
or the checks.

(5) Adverse cradit reports prohibited.
¥, in accordance vvith this paragraph,
the cardholder withholds payment of the
amount of credit outstanding for the
disputed transaction, and if the card
issuer knows oy has reason to know that
the claim or defense bas been asserted,
the card issuer shall not report that
amount as delinquent until the dispute is
settled or judgment is rendered. I the
card issuer has reported an amount as
delinquent and subsequently learns that
a claim or defense has bzen asserted
with respect to that amount, the card
issuer shall, within one billing cycle —
after so Jearning, notify all credit
bureaus and, to the extent possible, all
other persons, to whom the card issuer
has made a report, that the dispoted
amount is not delinquent. Nothing in this
paragraph prohibits a card issuer from
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reporting the disputed amount or
account as being in dispute. - .

(8) Offsets by card issuer prohibited.
(1) A card issuer may not take any
action, whether before or after .
termination of credit card privileges, to
offset a cardholder’s indebtedness
arising from a consumer credit
trangaction under the relevant credit
card plan against funds of the
cardholder on deposit with the card
issuer.

{2) This parageph does not alter or
affect the right of a card issuer acting
under state or federal law to do any of
the following with regard to funds of a
cardholder held deposit with the card
issuer if the same procedure is
constitutionally available to creditors
generally: (i) Obtain or enforce a
consensual security interest (limited to
an agreed-upon amount) in the funds; .

(ii) Attach or otherwise levy upon the
funds; or

(iii) Obtain or enforce a court order

relatiﬁg the 3.

{3) This paragraph does not prohibit
the cardholder and the card issuer from
agreeing in writing to a plan under
which the card issuer may periodically
deduct all or 2 portion of the
cardholder's credit card debt from a
deposit account with the card issuer
(subject to the limitations in

§ 226.13(d)(5)). .

(e) Prompt notification of returns and
crediting % refunds, (1) When any
creditor other than the card issuer
accepts the return of property or
forgives a debt for services that is to be
reflected as a credit to the consumer's
open-end credit card account, that
creditor shall, within the seven business
days from accepting the return or
forgiving the debt, transmit a credit
statement to the card issuer through the
card issuer's normal channels for credit
statements. * .

(2) The card issuer shall, within three
business days from receipt of a credit .
statement, credit the consumer's account
with the amount of the refund.

(3) If a creditor other thana card -
issuer rqutinely gives cash refunds to
consumers paying in cash, the creditor
must also give credit or cash refunds to
consumers using credit cards, unless it
discloses at the time the transaction is
consummated that credit or cash
refunds for returns are not given.
Nothing in this section shall be.
construed to require refunds for returns
or to prohibit refunds in kind.

(f) Discounts; ti-in arrangements. No
card issuer may, by contract or

means rather than by use of a credit
card or its underlying account for the
purchase of property or services; or
_(2) Require any person who honors
the card issuer's credit card to open or
maintain any account or obtain any
other service not essential to the
operation of the credit card plan from
the card igsuer, its subsidiary, agent, or
any other person, as a condition of
participation in a credit card plan. If
maintenance of an account for clearing
purposes is determined to be essential
to the operation of the credit card plan,
it may be required only if no service
charges or minimum balance
requirements are imposed.
(g) Prohibition of surcharges. No

creditor in any sale transaction may

_impose a surcharge.? This paragraph

. shall cease to be effective on February
27, 1981. i

{h) Relation to Electronic Fund

Transfer Act and Regulation E—{1)
Issuance. The Truth in Lending-Act and
this regulation govern: (A) Issuance of
credit cards; -
- *(B) Addition of a credit feature to an
accepted access device, as defined in 12
CFR 205.2(a), whether done when the

. accepted access device is renewed, or

otherwise: (1) Prohibit any person who - '

honors a credit card from offering a
discount to a consumer to induce the
consumer to pay by cash, or similar

otherwise; and

(C) Issuance of credit cards that are
also access devices, as defined in 12
CFR 205.2(a}, except as provided in
paragraph (h)(1){ii}(C) of this section. .

(ii} The Electronic Fund Transfer Act
(15 U.S.C. 1693 et seq.) and 12 CFR Part
205 (Regulation E), which restrict the
unsolicited issuance of access devices,
govern: éAJ Issuance of access devices;

(B) Addition to an accepted credit
card of the capability to initiate

-electronic fund transfers, whether done
when the accepted credit card is
* renewed, or otherwise; and

(C) Issuance of access devices that
permit credit extensions only under a
preexisting agreement to extend credit
when the consumer's deposit account is
overdrawn or to maintain a specified
minimum balance in the consumer's
deposit account.

(2) Liability. (i) The Truth in Lending
Act and this regulation govern &
consumer's liability for unauthorized use
of a credit card that is also an access
device but that does not involve an
electronic fund transfer.

(ii) The Electronic Fund Transfer Act
and Regulation E govern a consumer’s
liability for an unauthorized electronic
fund transfer that: (A) Is initiated by use
of aéx access device that is also a credit
card; or

B“Surcharge” means any amount added at the
point of sale to the regular price a3 a condition or
consequence 6f payment being made by use of an
open-end credit card account,

14

(B) Involves an extension of cradit
under an agreement to extend credit
when the consumer's deposit acoount ia
overdrawn or to maintain a specifiod
minimum balance in the consumer's
deposit account.

(3) Other rules. Paragraphs (c) through
(g) of this section, and the corresponding
provisions of the Truth in Lending Act,
apply to the use of credit cards that are
also access devices to the extont
appropriate under the terms of those
paragraphs.

§226.13 Bliling error resolution.?!

(a) Definition of billing error. For
purposes of this section, the term
“billing error*’ means: (1) A reflection on
or with a periodic statement of an
extension of credit that is not mada to
the consumer or to a person who has
actual, implied, or apparent authority to
use the consumer’s credit card or open-

nd credit plan;

(2) A reflection on or with a periodic
statement of an extenslon of credit that
is not identified in accordance with the
requirements of §§ 226.7(b) und 226.8;

{3) A reflection on or with a periodic
statement of an extension of credit for
property or services not accepted by the
consumer or the consumer’s designee, or
not delivered to the consumer or the
consumer’s designee as agreed;

{4) A reflection on a periodic
statement of the creditor’s failure to
credit properly a payment or other credit
issued to the consumer’s account;

(5) A reflection on a pertodic
statement of a computational of similar
error of an accounting nature that is
made by the creditor;

{8) A reflection on a periodic
statement of an extension of credit for
which the consumer requests additional
clarification, including documentary
evidence; .

(7) The creditor’s fatlure to mail or
deliver a periodic statement to the
consumer’s last address if the current
address was furnished to the creditor, In
writing, at least 20 days before the ond
of the billing cycle for which the
statement was required.

{b) Billing error notice.*¢ A billing
error notice is a written notice 2¢ from a

34 A creditor shall not accelorate the conguthor's
entire dobt or restrict or close a consumer's atcount
solely because the consumer hag exercloed tights
provided by this section.

25 The creditor need nol comply with the
requirements of parsgrapha (c) through {p) of this
section if the consumer concludes that no billing
error occurred and voluntorify withdraws tha billing
error notice. .

20 The creditor may requiro that the welltor nolice
not be made on tho payment medium or other
material accompanying the periodie statoment If the
creditor go stipulates (n the billing rights statomant
required by § 220.6(d) ond § 226.9(a).
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consumer that: (1) Is received by a
creditor at the address disclosed under
§ 226.7(1) no later than 60 days after the
creditor transmitted the first periodic,

- statement that reflects the alleged billing

. ©ITOoI;
- (2) Enables the creditor to ideatify the
consumer’s name and account number;

and

(3) To the extent possible, indicates
the consumer's belief and the reasons
for the belief that a billing error exists,
and the type, date, and amount of the
€rTor.:

(c) Time for resolution; general
Dprocedures. (1) Not later than 30 days
after receiving a billing error notice, a

. creditor shall mail or deliver written
acknowledgment of receipt to the
consumer, unless it has complied with
the appropriate resolution procedures
required by paragraphs () and (f) of this
section within the 30-day period; dnd

(2) Not later than the end of the
second complete billing cycle (but in no
event later than 80 days) after receiving
a billing error notice, the creditor shall
comply with the apgropriate resolution

rocedures required by paragraphs (e)
and (f) of this section.

{3) A creditor may make, without
investigation, a final correctionto a
consumer’s account in the amount or
manner assetted by the consumer to be
in error, but must comply with all other

applicable requirements of this section.

(d) Rules pending resalution, Until a
billing error is resolved under paragraph
{e) or (f) of this section, the following
rules apply: (1) Consumer’s right to
withhold disputed amount, The
consumer may withheld that portion of
any required payment that the consumer
believes is related to the disputed
amount. If the disputed amount is only
part of the total amount of an item or
bill, the consumer remains obligated to
pay the undisputed portion and any
periodic payment on the undisputed
portion. No additional finance or other
charges may be imposed on the
undisputed portion of the amount solely
because the consumer withholds
payment of the disputed amount.

{2) Creditor’s handling of disputed
amount. A creditor is not piohibited
from: (i) Mailing or delivering a periodic
statement that reflects a disputed
amount and related finance or other
charges, provided the creditor indicates
on or with the periodic statement that
payment of the disputed amount and
related finance or other charges is not
required pending the creditor’s
compliance with this section; or

(ii) Deducting any disputed amount
and related finance or other charges _
from the maximum amount of credit
available to the consumer.

(3) Collection action prohibited. The
creditor shall not take any action to
collect any part of the disputed amount
or related finance or other charges. If the
creditor or its agent inadvertently takes
such action within three business days
after receiving a billing error notice, the
collection action is not a violation of this
paragraph, provided: (i) The collection
action occurred despite the maintenance
of procedures reasonably adapted to
ens&ure compliance with this paragraph;
an

(ii) The creditor promptly ceases any

- further collection activity, and takes any
reasonable action necessary to correct
the collection action.

(4) Adverse credit reports prohibited.
(i) The creditory shall not (directly or
indirectly) make or threaten to make an
adverse report to any person regarding
the consumer’s credit standing, or report
that an amount or account is delinquent,
because the consumer falled to pay the
disputed amount or related finance or
other charges, If the creditor or its agent

- inadvertently takes such action within

three business days after receiving a
billing error notice, the actionis nota
viclation of this paragraph, provided:
{A) The action occurred despite the
maintenance of procedures reasonably
adapted to ensure compliance with this
paragraph; and

(B) The creditor promptly notifies all
credit bureaus and all other persons (to

- the extent possible}. to whom the
creditor has made a report, that the
amount or account Is not delinquent.

{if}) If the creditor receives a billing
error notice after adversely reporting
about an amount or account, the creditor
shall notify all credit bureavs and all

‘other persons (to the extent possible) to
whom the creditor has made a report
that the amount or account is not
delinquent, within one billing cycle after
receiving the billing error notice.

(5) Automatic debit of disputed
amounts. I a cardholder participates in
an automatic payment paln, by
maintdining an account with a card
issuer that is authorized to deduct
periodically an agreed upon amount
from the account to pay the credit card
indebtedness, and the card issuer
recelves a billing error notice any time
up to three business days before the
automatic-debit date, the card issuer
shall not debit any part of the digputed
amount or related finance or other
charges.

(e) Procedures after creditor
determines that billing error occurred as
asserted. If a creditor determines that a
billing error occurred as asserted, it
shal! promptly but no later than the time
limits in paragraph (c}(2) of this section,

{1) Correct the billing error and credit
the consumer’s account with any
disputed amount and related finance or
other charges, as applicable; and

(2) Mail or deliver to the consumera .
separate nolice of the corregtion, or
specifically identify the correction on or
with a periodic statement that is mailed
within the time limits in paragraph [c){2) -
of this section.

(D) Procedures after creditor
determines different billing error or no
billing error occurred. 1, after
conducting a reasonable investigation,?”
a creditor determines that no billing
error eccwred or that a different billing
error occurred from that asserted, the
creditor shall, promptly but nio later than
the time limits in paragraph [c){2] of this
section, -

(1) Mail or deliver to the consumer an
explanation (either separately or with a
periodic statement) that sets forth the
reasons for the creditor's belief that the
billing error alleged by the consumeris -
incorrect in whole orin dpart:

{2) Furnish copies of ducumentary
evidence of the consumer's
indebledness, if the consumer 8o
requests; and

(3) If a different billing error occutred,
correct the billing error and credit the
consumer’s account with any dispated
amount and related finance or other
charges, as applicable.

(g) Creditor’s rights and duties after
resolution. If a creditor, after complying
with all of the requirements of this
section, determines that a consumer still
owes all or part of a disputed amount
and related finance or other charges, the
creditor: (1) Shall promptly notify the
consumer In writing of the time when
payment is due and the portion of the
disputed amount that the consumer still
owes, which may include minimum
periodic payments that accrued during
the error resolution period;

(2) Shall allow the time period
disclosed under §§ 226.6{a}(1) and
228.7(k) or 10 days (whichever is longer],
during which the consumer can pay the
amount due under paragraph (g)(1) of
this section without incurring additional
finance or other charges, if the creditor
customarily allows such a time period in
undisputed transactions;

(3) May report an accqunt or amount
as delinquent because a disputed

33]{ a consumer gubmits a billing error notice
alleging the noa-delivery of property oz services
undeg paragraph (a){3) of this section or that
information appearing ca a posiodic statement is

ct because a percon honoring tha consumer’s
credit card has mada an incozrect repost to the card
{zsucs, the ereditor shall not deny the assestion
unless it conducts a reasoaable fnvestizatiox and
determines that the propetty or services were
actually delivered as agreed or that the fnformation
wias correct.
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amount and related finance.or other
charges remain unpaid: Provided, The
creditor has allowed the time period
disclosed under §§ 228.6(a)(1)and , ,,

. 226.7(k) or 10 days {whichever is longer),
during which the consumer can pay the
amount due under paragraph (g)(1) of
this section; but

{4} May not report that an amount or

_ accaunt is delinquent because the
disputed amount and related finance or
other charges remain. unpaid, if the
creditor receives (within the time
allowed for payment in paragraph (g)(3)
of this section] further written notice
from the consumer that any portion of
the billing error is still in dispute, unless
the creditor also: (i) Promptly reports
that the amount or account is in dispute;
* (ii) Mails or delivers to the consumer _
(at the same time the report is made) a
written notice-of the name and address
of each person to whom the creditor
makes a report; and
(iii) Promptly reports the subsequent
resolution of the reported delinquency to
all persons to whom the creditor has
made a report.
{(h) Reassertion of billing error. A

" creditor that has fully complied with the

requirements of this section has no

further responsibilities under this

section, if a consumer reasserts {other

than as provided in paragraph (g)(4) of

this section) substantially the same

billing error. )

(i) Forfeiture penalty.® (1) Any
creditor that fails to comply with the
requirements of this section forfeits any
right to collect the disputed amount and

, related finance or other charges from a
consumer even if no billing error R
occurred, however, the forfeited amount
shall not exceed $50 for each asserted
billing error. - '

{2) A creditor sball not forfeit more
than once for each agserted billing error,
nor shall a creditor forfeit any amount
for an error in a total or subtotal figure
{on a periodic statement) solely because
a billing error is'a component of the _
total or subtotal figure.

{k) Relation to Electronic Fund
Transfer Act ond regulations. If an
extension of credit is incident to an
electronic fund transfer, under an
agreement between a consumer and a
financial institution to extend credit
when the consumer’s account is
overdrawn or to maintain a specified
minimum balance in the consumer’s
account, the creditor shall comply with
the requirements of Regulation E
§ 205.11 (12 CFR Part 205) governing
exror resolution rather than those of

2 Nothing in this paragraph limits a consumer’s
right to recover under § 130 of the act.

paragraphs ia). (). (c). (e). (), and (h),of
this section. '

§226.14 Determination of annual
percentagerate. - - -

(a) General rule, The annual
percentage rate is a measure of the cost
of credit, expressed as a yearly rate. An
annual percentage rate shall be
considered accurate if it is not more
than 1/8th of 1 percentage poinf above
or below the annual percentage rate -
determined in accordance with this
sectiop.

{b) Annual percentage rate for initial

" disclasures and for advertiging <.

purposes. Where one or more periodic
rates may be used to compute the _
finance charge, the annual percentage
rate to be disclosed for purposes of
§ 228.6{a)(2) before opening an account
and for advertising purposes under
§ 226.16 shall be computed by .
multiplying each periodic rate by the
number of periods in a year.

(c) Annual percentage rate for
periodic statements, The annual
percentage rate to be disclosed for
purposes of § 226.7(d) shall be computed
by multiplying each periodic rate by the
number of periods in a year and, for
purposes of § 226.7(h), shall be
determined as follows: {1) Where the
finance charge is determined solely by
applying one or more periodic rates, the
annual percentage rate shall be
determined, at the creditor’s option,
either: (j) By multiplying each periodic
rate by the number of perfods in a year:

or

(if) By dividing the total finance
charge for the billing cycle by the sum of
the balances to which the periodic rates
were applied and multiplying the
quotient {expressed as a percentage) by .

the number of billing cycles in a year.

{2)(i) Except as provided in
paragraphs (c}(2)(ii) and {c}(2){iii) of this
section, where the finance charge .
imposed during the billing cycle includes
a minimum, fixed, or other charge not
due to the application of a periodic rate,
the annual percentage rate shall be
determined by dividing the total finance
charge for the billing cycle by the
amount of the balance(s) to which it is
applicable % and multiplying the
quotient {expressed as a pércentage} by
the number of billing cycles in a year.

(ii) Where the finance charge imposed
during the billing cycle includes a charge
relating to a specific transaction, the
annual percentage rate shall be
determined by dividing the total finance

charge imposed during the billing cycle .

1 there is no balance to which the inance |
charge is applicable, and annual percentage rate
cannot be.determined undex this section. (See also
§2257(h)) .

by the total of all balances and other
amounts on which a finance-charge was
imposed during the billing cycle without
duplication, and by multiplying the
quotient (expressed as a percanlage) by
the number of billing cycles in a'year,®
except that the annual percentage rata
shall not be less than the largest rate

- determined by multiplying each periodie

rate imposed during the billing cycle by
the number of periods in a year.

(iii) Where the finance charge
imposed during the billing cycle includes
a minimum, fixed, or other charge not
due to the application of a perlodic rate
and the total finance charge imposed
during the billing cycle does not excaed
50 cents for a monthly or longer billing
cycle, or the pro rata part of 59 conts for
a billing cycle shorter than monthly, tha
annual percentage ratemay be '
determined, at the creditor’s option, by
multiplying each applicable periodic
rate by the number of periods in a yeur,
notwithstanding the provisions of
paragraphs {c)(2) (i) and (ii) of this
section.

*(d) Calculations where daily periodic
rate applied. In any open-end credit
account to which the provisions of
paragraphs {(c)(1)(i) or {c)(2)(i) of this -
section apply where all or a portion of .
the finance charge is determined by the
application of one or more daily periodic
rates, the annual percentage rate may be |
determined either: (1) By dividing the
total finance charge by the average of
daily balances and multiplying the
guotient by the number of billing cyeles
in a year; or (2) by dividing the total
finance charge by the sum of the daily
balances and multiplying the quotient
by 365.

{e) Errors in calculation tools. (1) An
error in disclosure of the annual
percentage rate or finance charge shall
not, in itself, be considered a violation
of this regulation if: (i) The error resulted
from a corresponding error in any
calculation tool used in good faith by the
creditor; and

(ii) Upon discovery of the errar, the
creditor promptly discontinues use of
that calculation tool for disclosure
purposes, and notifies the Board in
wrilting of the error in the calculation
tool.

. (2) This paragraph shall cease to be
effective on April 1, 1982

§226.15 Right of resclssian.

(a) Consumer’s right to rescind.® (1)
In an open-end credit plan in which a
security interest is or will ba retained or

305ee Appendix E regurding datermiulng tha
denominator of the fraction undor this parugruph.

3tThe right to rescind does not apply to an opens
end credit plan in which a federal or state ngency {s
the credifor.
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acquired in a consumer's principal
dwelling, each consumer whose
ownership interest is subject to the
security interest shall have the right to
rescind, at the creditor’s option, Rither:
(i) Each transaction made under the
plan; or .
(ii) The plan when the plan is opened;
~a-security interest when added or
increased to secure an existing open-end
plan; and the increase when the credit
limit on the plan is increased.

*  (2) To exercise the right to rescind, the
consumer shall notify the creditor of the
rescission by mail, telegramn, or other

. wrilten means of communication. Notice

is considered given when mailed, when
filed for telegraphic transniission, or, if
sent by other means, when delivered to
the creditor’s designated place of -
business. -

(3) The consumer may exercise the
right to rescind until midnight of the
third business day following the
occurrence described in paragraph (a)
(1) of this section that gave rise to the
right of rescission, delivery of the notice
required by paragraph (b} of this”
section, or delivery of all material
disclosures, * whichever {s last. If the
required notice and material disclosures
are not delivered, the right to rescind
shall expire three years after the

- ocourrence giving rise to the right of

rescission or upon transfer of all of the
consumer's interest in the property,

- whichever is earlier. In the case of
certain administrative proceedings, the
rescission period will be extended by
one Yyear in accordance with § 125(f) of
the act.

(4) When more than one consumer has
the right to rescind, the‘exercise of the

" _right by any one of these consumers’

shall be effective as to all consumers.
{b) Notice of right to rescind. In any

transaction or occurrence subject to
rescission, a creditor shall deliver two
copies of the notice of the right to
rescind to each consumer entitled to
rescind. The notice shall identify the
transaction or occurrence and clearly

and conspicuously disclose the °

following: (1) The retention or

acquisition of a security interest in the
consumer's principal dwelling;

32This option shall only be available until March.
91, 1985. After that time, the consumer shall have
the right to rescind each subsequent advance made
under an open-end credit plan secured by the
consumer's principal dwelling.
3For purposes of this section, the term “material
i 5" means the information that must be
provided to satisfy the requirements in § 226.8 with
regard to the method of determining the finance
charge and the balance upon which a finance
charge will be Imposed, the annusl percentage rate,
and the amount or method of determining the
of any bership or participation fee that
may be imposed as part of the plan.

(2) the consumer's right to rescind as
described in paragraph (a)(1) of this
section;

(3) The wdy to exercise the right to
rescind, with a form for that purpose,
designating the address of the creditor's
place of business;

(4) the effects of rescission, as
described in paragraph (d) of this
section; and

(5) The date the rescission period
expires,

(¢) Delay of creditor’s performance.
Unless a consumer walves the right to
rescind under paragraph (e) of this
section, no money shall be disbursed
other than in escrow, no services
performed, and no niaterials delivered
until after the rescission period has
expired and the creditor is reasonably
satisfied that the consumer has not
rescinded. A creditor does not violate
this section if a third party with no
knowledge of the event activating the
right of rescission provides materials or
services 1o the consumer within this
period, as long as no security interest in
the property subject to rescission is
taken by, the creditor to secure debts
incurred by the consumer during the
rescission period.

(d) Effects of rescission. (1)(1) When a
consumer rescinds an individual
transaction, the security interest giving
rise to the right of rescission becomes
void. A consumer who rescinds a
transaction shall not be liable for any
amounts, including any finance charge,
related to the credit extension.

(ii) Within 20 calendar days after
receipt of a notice of rescission, the
creditor shall return any money or
property given to any party by the
consumer in connection with the
transaction and shall take any action
necessary to reflect-the termination of
the security interest.

(iii) If the creditor has delivered any
raoney or property, the consumer may
keep it until the creditor has met its
obligations under paragraph (d)(1)(il) of
this section. When the creditor has done
so, the consumer shall tender the money
or property to the creditor, or, when the
latter would be Impracticable or
inequitable, the consumer shall tender
its reasonable value. At the consumer's
option, tender of property may be made
at the location of the property or at the
consumer's residence. If the creditor
does not take the money or property
within 20 calendar days after the
consumer's tender, the consumer may
keep it without further obligation.

(iv) The prodecures outiined in
paragraphs (d)(1)(if) and (d)(1)(ili) of this
section may.be modified by court order.

(2) a consumer who rescinds under"
paragraph (a)(1)(ii} of this section shall

-

not be liable for any amounts related to
the parlicular occurrence aclivating the
right of rescission, and the security
interest giving rise to the right of
rescission shall be void. Within 20
calendar days after receipt of a
rescission notice, the creditor shall
return any such amounts given to any °
party by the consumer and shall take
any action necessary to reflect the
termination of the security interest. This

.paragraph does not affect the validity of

the consumer's underlying obligations
with regard to individual transactions
made on the account with third parties
during the rescission period.

(e) Consumer’s waiver of right to
rescind. The consumer may modify or
waive the right to rescind if the
consumer determines that the extension
of credit is needed to meet a bona fide
personal financial emergency. To modify
or waive the right, the consumer shall
give the creditor a dated written
statement that desczibes the emergency,
that specifically modifies or waives the
right to rescind, and that bears the
signatures of the consumers entitled to
rescind. Printed forms are prohibited.

§226.16 Advertising.

(8) Actually available terms. If an
advertisement for open-end credit states
specific credit terms, it shall state only
those terms that the creditor actually
arranges or offers.

(b) Advertisement of terms that
require additional disclosures. If any of
the terms required to be disclosed under
§226.6 is set forth in or determinable
from an advertisement, the
advertisement shall also clearly and
conspicuously set forth: (1) Any
minimum, fixed, transaction,
membership, participation, activity or
similar charge that could be imposed;

and

(2) Any periodic rate that could be
applied, expressed as a corresponding
annual percentage rate as'determined -
under § 226.14(b).

(c) Catalogs and multiple-page
advertisements. (1) If a catalog or other
multiple-page advertisement gives
information in a table or schedule in
sufficient detail to permit determination
of the disclosures required by paragraph
(b) of this section, it shall be considered
a single advertisement if: (i) The table or
schedule is clearly and conspicuously
set forth; and

(i) Any statement of terms set forth in
§ 226.6 appearing anywhere else in the
catalog or advertisement clearly refers
to that page on which the table or
schedule begins.

(2) A catalog or multiple-page
advertisement complies with this
paragraph if the table or schedule of

)Y
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terms includes all appropriate
disclosures for a representative scale of
amounts up fo the level of the more

commonly sold higher-priced property ori’

services offered.
Subpart C—Closed-End Credit

§226.17 General disclosure requirements.

(a) Time of disclosures. Disclosures
shall be made before consummation of
the transaction. In certain residential
morfgage transactions, however, special
timing requirements are set forth in
§226.19. In certain iransactions
involving mail or telephone orders or a
series of sales, the timing of the
disclosures may.be delayed in ,
accordance with paragraphs (f) and (g)
of this section.

(b) Form of disclosures. (1) The
disclosures shall be made clearly and
conspicuously in writing in a form that
the consumer may keep, either on the
credit contract or on a separate
document. The disclosures shall be
grouped together beginning on the front
of the document, shall be segregated
from everything else, and shall not
contain any other information not
directly related * to the disclosures
required under § 226.18.2* The
explanation of the amount financed
under § 226.18(c)(1) must be separate-
from the other disclosures under that
section. . :

(2) Where the words “finance charge”
and “annual percentage rate” are
required to be discloged in § 226.18(d)
and (e) together with a corresponding
amount or percentage rate, those words
shall be mdre conspicuous than any
other disclosure required by this
regulation. Information relating to the
creditor’s identity is not governed by
this rule.

(c) Basis of disclosures and use of
estimates. (1) The creditor shall base the
disclosures on the information known to
it at the time it makes the disclosures.
The disclosures shall be based on the
assumption that the consumer will
comply with the terms of the legally
enforceable obligation between the
parties. .

{2) When any information necessary
to make an accurate disclosureis -
unknown to the creditor, it shall make
the disclosure based on the best
information reasonably available to it
and shall state that the disclosure is an
estimate. .

The disclosures may include an
acknowledgement of receipt and the consumer’s
name and account number.

The following disclosures may be made together
or separately from any other required disclosures:
The creditor’s identity under § 226.18(a), insurance
charges under § 226.18(n) and itemized chdrges
under § 2268.18{o).

’

(3) The.creditor may disregard the
effects of the following in making all
calculations-and required disclosures: (i}
That payments must be collected
‘whole cents;. - 1. * - .

*(ii)-‘That dates of scheduled payments
and advances may be changed because
the scheduled date is not a business

ay, (4d .
(iii) That months have different
numbers of days; and
{iv) The occurrence of leap year.
(4) The creditor may treat the
followingirregular first periods as if

they were.regular, and may disregard an’

irregular final payment (or portion of a
final payment) that results from the
irregular first periods3s ¢

(i) For transactions in which the term
is less than 1 year, a first period not
more than 8 days shorter or 13 days
longer than a regular period; .

(ii) For transactions in which the term
is at least 1 year and less than 10 years,
a first period not more than 11 days
shorter or 21 days longer than a regular
period; and

(iii) For transactions in which the term
is at least 10 years, a first period shorter
than or not more than 32 days longer
than a regular period.

(5) When an obligation.is payable on
demand, the creditor shall make the
disclosures based on an assumed
maturity of 1 year. When there is a
legally enforceable alternate maturity
date, the disclosures shall be based on
that date.

(8)(1) A single obligation shall not be
disclosed as two or more transactions;
two or more obligations shall not be
disclosed as a single transaction.

(ii) When a series of advances may be
made under an agreement to extend
credit up to a certain amount, the series

. may be considered as one transaction.

(iii) When a multiple-advance loan to
finance the construction of & dwelling
may be permanently financed by the
same creditor, the construction phase
dnd the permanent phase may be
treated as one transaction or as two
transactions.

(d) Multiple creditors; multiple
consumers, When a transaction involves
more than one creditor, only one

3¢ For purposes of paragraph (c)(4) of this section,
the “first period” is the period from the date on
which the finance charge begins to be earned to the
date of the firat payment; the “lerm™ s the period
from the date on which the finance charge begins 1o’
be eamned to the date of the final payment. and the .
“regular period” Is the most commen interval
between payments in the transaction. In.
transactions involving regular periody that are
monthly, semimonthly, or multiples of a month. the

* length of the firegular aud regular periods may be

calculated on the basis of either the actual number
of elapsed days or an assumed 30-day month. In
other transactions, the length of the periods shall be
based on the actual number of days.

creditor need make all of the disclosuroa
and only one complete set of disclosured
shall be given. When there ig more than
one gonsumer, the disclosurgs may be
made to any consumer who is primarily
liable on the obligation. When a
transaction.is rescindable under

§ 226.23, however, the disclosures shall
be made to each consumer who has the
right to rescind. .

(e) Effect of subsequent events. (1)
When a disclosure is rendered
inaccurate as a result of an event that
occurs after the delivery of the
disclosures, the resulting inaccuracy is
not a violation of this regulation.

{2) In-certain residential mortgage
transactions, the creditor shall disclose.
the changed term, as described in
§ 226.19.

(3) When the event occurs after
consummation, the determination of
whether new disclosures are required is
governed by § 226.20.

(f) Mail or telephone orders—delay in
disclosures. (1) If a creditor receives a
purchase order or a request for an
extension of credit by mail, telephone,
or any other written or electronic
communication without face-to-face or
direct telephone solicitation, the creditor
may delay the digclosures until the due
date of the first payment. This delay is
permitted only if the following
information describing representative
amounts or ranges of credit is made
available in written form to the
consumer or to the public before the
actual purchase order or request: (i} Tha
cash price or the principal loan amount.
{ii) The total sale'price. {ili) The [inance
charge. {iv) The annual percentage rale.
(v) The terms of repayment.

(2) If the information specified In
paragraph (f)(1) of this section is not
available in the prescribed manner, the
disclosures must be made before |
consummation of the transaction.

() Series of sales—delay in
disclosures. If a credit sale is one of &
series made under an agréement
providing that subsequent sales can ba
added to an outstanding balarice, the
creditor may delay the required :
disclosures until the due date of tha flrat
payment for the current sale, This delay
is permitted only if the following two
conditions are met: (1) The consumer
has approved in writing the annual
percentage rate or rates, the range of
balances to which they apply, and the
methed of treating any unearned finance
charge on an existing balance.

(2) The creditor retains no security
interest in any property after the )
creditor has received payments equal to
the.cash price and any finance charga
attributable to the sale of thedt property.
For the purpose of this provision, in the
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case of items purchased on different
dates, the first purchased shall be
_ deemed the first paid for; in the case of
items purchased on the same date, the
lowest priced shall be deemed the firs!
paid for. .

§226.18 Content of disclosures,

For each transaction,*” the creditor
shall disclose the following information,
as applicable: (a) Credifor. The identity
of the creditor making the disclosures.

{b) Amount financed. The “amount
financed,” using that term, and a brief
description such as “the amount of
credit provided to you or on your
behalf." The amount financed is
calculated by: (1) Determining the
* principal loan amount (excluding any
finance charge) or the cash price
(excluding any downpayment);

(2) Adding any other amounts
financed by the consumer and not part -
of the finance charge; and
(3) Subtracting any prepaid finance

el

{¢) Explanation of amount financed.38
(1) A written explanation of the amount
financed, consisting of; (i) The prepaid
finance charge. .

(ii) The amount of any proceeds
distributed directly to the consumer,

(iii} The amount credited to the
consumer's account with the creditor. .

- {iv) Any amounts paid to other
persons by the creditor on the
consumer's behalf, other than amounts
included in paragraph (c)(1)(i) of this
section. The creditor shall identify those

ersons.®

(2) The creditor need not comply with
paragraph (c)(1) of this section if the
creditar provides a statement that the

.consumer has the right to receive a
written explanation of the amount .
financed, together with a space for the

- consumer fo indicate whether it is
desired, and the consumer does not
requestit. -

(d) Finance charge. The “finance
charge,” using that term, and a brief .

¥ For each transacﬂmiz undera stnde;:t cnedlf t "
guarantee program involving an extension of credit
without a set repayment schedule, the creditor need
not disclose the finance charge under paragraph (d),
- the payment schedule under paragraph (g, the total
of payments under paragraph (h) or the total sale
price under paragraph (j) of this section. Before the
fina) obligation or repayment schedule is agreed
upon, the creditor shall make all applicable
disclosures, except for the total sale price under
paragraph (j) of this section. -

. Transactions subject to the Real Estate
Settlement Procedures Act (Title 12, §§ 2601 through
2617 of the United States Code) may comply with
paragraph {c) of this section by combining the
disclosures required by that paragraph with the
good faith estimate of settlement costs required by
that act. See § G{4) of-Appendix G for a mode! form ~
which may be used for this purpose.

3 Ppublic officials or governmental agencies may
be described using those or similar terms and need
not be further identified.

. description ;uch as “the dollar amount

principal balance, a statement indicating
whether or not a penalty may be
imposed if the obligation is prepaid in
full, whether voluntarily or not.

(2) A statement indicating whether or
not the consumer must pay the entire

the credit will cost yow."

(e) Annual percentage rate.** The
“annual percentage rate,” using that
term, and a brief description such as
“the cost of your credit as a yearly rate."

(P) Variable rate. If the annual

finance charge if the obligation is
percentage rate may increase, the prepaid in full, whether voluntarily or
following disclosures: (1) The not. .
circumstances under which the annual (1) Late payment. Any dollar o

percentage rate may incrgase (including
identification of any index to which the
tate is tied);

(2) The limitations, if any, on the
increase, which need not ba expressed
as an annual percentage rate;

(3) The manner in which any increase
would occur, such as an increase in the
number or amount of payments; and

(4) In a residential mortgage
transaction, an example of the payment
terms that would result from an increase

.imposed in accordance with the
disclosures made under this p ph.

(g) Payment schedule, The number,
amounts,*! and timing of payments
scheduled to repay the obligation.

{h) Total of payments. The “total of
payments,” using that term, and a
descriptive explanation such as “the
amount you will have paid when you
have made all scheduled iayments." @

() Demand features, When the

percentage charge that maybe imposed
before maturity due to a late payment,
other than a deferral or extension
charge.

(m) Security interest. The fact that the
creditor has or will acquire a security
interest either in the property purchased
as part of the transaction, or in other
property identified by item or type.

(n) Insurance charges. The items
required by § 226.4(d} in order to
exclude certain insurance premiums
from the finance charge.

. _[0) Excludable charges. The .
disclosure required by § 226.4(e) in order
to exclude certain charges from the
finance charge.

(p) Contract reference. A statement
that the consumer should refer to the
appropriate contract document for
information about nonpayment, default,
the right to accelerate the maturity of

obligation has a demand feature, that the obligation, and prepayment rebates
fact shall be disclosed. When the and penalties. At the creditor’s option,
disclosures are based on an assumed the statemenf may also include a
maturity of 1 year as provided in reference to the contract for further

§ 226.17(c)(5), that assumption shall also  information about security interests and,
Jbe disclosed. in a residential mortgage transaction,

(§) Total sale price. In a credit sale,
the “total sale price,” using that term,
and a descriptive explanation (including
the amount of any downpayment) such
as “the total price of your purchase on
credit, including your downpayment of
$—" The total sale price is the sum

about the creditor’s policy regarding
assumption of the obligation.

{g) Assumption policy. In a residential
morigage transaction, a statement
whether or not a subsequent purchaser
of the dwelling from the consumer may
be permitted to assume the remaining

of the caih np;;%c)e, th; tlltaeu?n descﬂ:hed in obligation on its original terms.*
paragrap 2) and the finance charge
isclosed under paragraph (d} of this §226.1c9u Certaln residential mortgage
section, transa wons. .
(k) Prepayment. (1) When an (a) Time of dlsc{osure. Ina residential
obligation involves a finance charge -morigage transaction subject to the Real
computed from time to time by Estate Settlement Procedures Act (Title

application of a rate to the unpaid 12, §§ 2601 through 2617 of the United
States Code), the disclosures required
by § 226.18 shall be made before
consummation or shall be delivered or
placed in the mail not later than 3
business days after the creditor receives
the consumer's written application,
whichever is earlier. The creditor shall
make good faith estimates of the
required disclosures. -

“For any transaction involving a Bnance charge
of S5 or Jess on an omount financed of 75 or less, or
a finance charge of £7.50 er lets on an amount
financed of more than $75, the credilor need not
disclose the annual percentage rate.

“1f the amount of any payment in n serles Is not
more than five percent larger than the mollest
payment in that serfes, the ceedilor may treat olf
payments in the series as equal by disclosing the
largest payment amount, labeled a0 an cstimate.
This rule governs only tho disclosure of payment
amounts; it does not affect the disclosuro of the
finance charge under paragraph {d) of this cecllon or
the determination of the annuat pereentage rate
under § 22622,

“For any transactioa Involving a single payment,
tha creditor need not disclose the total of paymeats.

©1f a creditor requires a subseguent purchaser to
pay an assumption fee oz similar charge, the
assumption Is not coasidered tobe on tesms
diffesing from tho vrizinal ones. However, a change
in the ntecest rate originally Imposed is considered
a different term,
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(b) Redisclosure required. If the

- annyal percentage rate in the

consummated transaction is more than
% of 1 percentage point above or below
the annual percentage rate disclosed
under § 226.18(e), the changed terms °
shall be disclosed no later than

- consummadtion, In irregular transactions,

the changed terms shall be disclosed no
later than consummation if the annual
percentage rate in the consnmmated
transaction is more than % of 1
percentage point above or below the
annual percentage rate disclosed under
§ 226.18(e).

§226.20 Subsequent disclosure
requirements.

(a) Refihancings. A refinancing occurs
when an-existing obligation that was
subject to this section is satisfied and
replaced by a new obligation
undertaken by the same consumer. A
refinancing is a new transaction
requiring new disclosures to the
consumer. The creditor shall include in
the new finance charge any unearned
portion of the old finance charge that is

‘not credited to the existing obligation. *

(b) Assumptions. An assumption
occurs when a creditor expressly agrees
in writing with a subsequent consumer*
to accept that consumer as a primary
obligor on an existing residential
mortgage transaction, The creditor shall
make new disclosures based on the
remaining obligation to the subsequent
consumer before the assumption occurs.

§226.21 Treatment of credit balances.

Whenever a credif balance in excéss
of $1 is credited in connection with a
transaction through transmittal of funds
to a creditor in excess of the total

balance due on an account, through, =~

rebates of unearned finance charges or
insurance preiniums, or through amounts
otherwise owed to or held for the
benefit of a consumer, the creditor shall:
(a) Credit the amount of the credit _
balance to the consumer’s account;

(b) Refund any part of the amount of
the remaining credit balance, upon
request of the consumer; and

(c) Make a good faith effort to refund
to the consumer by cash, check, or
money order any part of the amount of
the credit balance remaining in the
account for more than 6 months, except
that no further action is required if the
consumer's current location is not
known by the creditor and cannot be
{raced through the consumer’s last
known address or telephone number.

§226.22 Determination of annual
percentage rate. )

(a) Accuracy of annual percentage

rate, (1) The annual percentage rate is a ,

.payments. It may be used for-regular

- measure of the cost of credit, expressed

as a yearly rate, which relates the
amount and timing of value reéceived by
the consumer to the amount and timing
of payments made. The annual
percentage rate shall be determined in
accordance with either the actuarial
method or the Unifed States Rule
method. Explanations, equations and
instructions for determining the annual .
percentage rate in accordance with the
actuarial method are set forth in
Supplement I of this regulation

(§ 226.40).

{2) As a general rule, the annual
percentage rate will be considered
accurate if it is not more than % of 1
percentage point above or below the
annual percentage rate determined in
accordance with paragraph (a)(1) of this
section. :

{3) In an irregular transaction, the
annual percentage rate shall be
considered accurate if it is not more
than Y% of 1 percentage point above or
below the annmal percentage rate
determined fn accordance with

“paragraph (a)(1) of this section.

(b) Computation tools. (1) The

* Regulation Z Annual Percentage Rate

Tables produced by the Board may be
used to determine the annual percentage
rate, and any rate determined from
those tables in accordance with the
accompanying instructions complies
with the requirements of this section.
Volume [ of the tables applies to single
advance transactions involving up to 480-
monthly payments or 104 weekly

transactions and for transactions with
any of the following irregularities: An
irregular first period, an irregular first
payment, and an irregular final payment.
Volume IT of the tables applies to .
transactions involving multiple

.advances and any type of payment or

period irregularity. .

(2) Creditors may use any other
computation tool in determining the
annual percentage rate if the annual
percentage rafe so determined equals
the annual percentage rate determined
in accordance-with Supplement I, within
the degree of accuracy setforth in
paragraph (a) of this section.

{c) Single add-on rate transactions. If
a single add-on rate is applied to all .
transactions with maturities up to 60
months and if all pagments are equal in
amount and period, a single annual
percentage rate may be disclosed for all
those transactions, so long as it is the

“Forpurposes of paragraph (a)(3) of this section,
an irregular transaction is one thal includes one or
more of the following features: multiple ad

highest annual percentage rate for any
such transaction.

(d) Certain transactions involving
ranges of balances. For purposes of
disclosing the annual percentage rate
referred to in §§ 226.17(f)(1)(iv} (Mall or
telephone orders—delay in digclosures) |
and 226.17(g)(Series of sales—delay in
disclosures), if the same finance charge
is imposed on all balances within a
specified range of balances, the annual
percentage rate gomputed far the

-median balance may be disclosed for ail

the balances. However, if the annual

. percentage rate computed for the

median balance understates the annual
percentage rate computed for the lowest
balance by more than 8 percent of the
latter rate, the annual percentage rate
shall be computed on whatever lower
balance will produce an annual
percentage rate that does not result in
an understatement of more than 8
percent of the rate determined on the
lowest balance.

(e) Payment schedule irregularities.
In determining and disclosing the annual
percentage rate, a creditor may

. disregard an irregularity In the first

period that falls within the limits "
described below and any payment ‘
schedule irregularity that results from
the irregular first period:

(1) For transactions in which the lerm
is less than 1 year, a first period not
more than 8 days shorter or 13 days
longer than a regular period.

(2) For transactions in whicli the term

. is atleast 1 year and less than 10 years,

a first period not more than 11 days
shorter or 21 days longer than a regular
period.

(3) For transactions in which the term
is at least 10 years, a first period shorter
than or not more than 32 days longer
than a regular period.

(f) Errors in calculation tools. (1) An
error in disclosure of the annuul
percentage rate or finance charge shall
not by itself be considered a violation of
this regulation if:

(i) The error resulted from a
corresponding error in any calculation
tot:{ used in goad faith by the creditor:
an

“IFor purpoges of paragraph (o) of this section,
the “first period™ is (ho period from the date on
wihich the finance charge begins (o be carnod to the
date of the first payment; the “lorm"™ i the pesiod
from the date on which the finance chargo beglng lo
be earned to the date of the final payment; und the
“regular perlod” is the most common interval.-
between payments In the transaction. In
transaclions involving regular perlods that ure
monthly, semimonthly, or multiples of a manth, tho

Jength of the irrogular and regulae perlods may ba
calculated on the basts of clther the actual numbee

Irregular payment periods or irregular payment
amounts.

of elapsed days oran 4 30-day month. I ull
other transuctions, the length of the perlods shall ba
based on the actual number of clapsed daya.
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(ii) Upon discovery of the error, the
creditor promptly discontinues use of «
that calculation tool for disclosure
- purposes and notifies the Board fn
writing of the error in the calulation tool.

(2) This paragraph shall cease to be
effective on April 1, 1982.

§226.23 Right of rescissiof.
(a) Consumer's right to rescind. (1) In
a credit transaction jn which a security
interest is or will be retained or
acquired in a consumer’s principal
dwelling, each consumer whose
ownership interest is or will be subject
to the security interest shall have the
right to rescind the transaction, except
the transactions described in paragraph
(f) of this section.*®
(2) To exercise the right to rescind, the
consumer shall notify the creditor of the
recission by mail, telegram or other
written means of communication. Notice
is considered given when mailed, when
filed for telegraphic transmission or, if
sent by other means, when deliverd to
the creditor’s designated place of
business.
(3) The consumer may exercise the
right to rescind until midnight of the
third business day following.
consummation, delivery of the notice
required by paragraph (b) of this
section, or delivery of all material
- disclosures, whichever is last.’If the
required notice or material disclosures
are oot delivered, the right o rescind
will expire 3 years after consummation
or upon transfer of all of the consumer’s.
interest in the property, whichever is
earlier. In the case of certain
administrative proceedings, the .
rescission period will be extended by 1

. year in accordance with section 125(f) of
the act

(4) When mote than one consumer in
a transaction has the right fo rescind,
the exercise of the right by any one of
those consumers shall be effective as to
all consumers.

(b) Notice of right fo rescind. In a
transaction subject to rescission, «
creditor shall deliver 2 copies of the
notice of the right to rescind fo each
consumer entitled to rescind. The notice
shall be on a separate document that
identifies the transaction and shall

“For the purpose of this section, the additior to
an existing obligation of a security Interestina.
consumer's principal dwelling Is a transaction. The
right of rescission applies only to the addition of the
security interest and not the existing obligatior The
creditor must deliver the notice required by
paragraph [b) of this section but nzed not deliver
new material disclosures. Delivery of the required
notice will trigger the rescission perjod.

““Materfal disclosures™ means the
disclosure of the annual percentage rate, the fnance
charge, the amounf financed, the total of payments
and the number, amount and timing of payments
scheduled to repay the obligation.

clearly and conspicuously disclose the
following:

(1) The relention or acquisition of a
security interest in the consumer’s
principal dwelling.

{2) The consumer's right to rescind the
transaction.

(3) The way to exerciee the right {o
rescind, with a form for that purpose,
designating the address of the creditor’s
place of business.

(4) The effects of rescission as
described in paragraph (d) of this
section.

(5) The date of expiration of the
rescission period.

(c) Delay of creditor’s performance.
Unless a consumer walves the right of
recission under paragraph (e} of this
section, no money shall be disbursed
other than in escrow, no services shall
be performed and no materials delivered
until the rescission period has expired
and {ke creditor is reasonably satisfied
that the consumer has not rescinded.

{d) Effects of rescission. (1) When a
consumer rescinds a transaction, the
security interest giving rise to the right
of rescission becomes void. A consumer
who rescinds a transaction shall not be
liable for any amount, including any
finance charge.

(2) Within 20 calendar days after
receipt of a notice of reccission, the
creditor shall return any money or
property that has been given lo anyone
in conneclion vith the {ransaction and
shall take any action necessary to
reflect the termination of the security
interest,

(3) If \he creditor has delivered any
money or property, the consumer may
kgtlap ituuntil th:l: creditor haﬁ n&et its "
obligations umder paragraph (d}(2) o!
this section, When the creditor has
complied with that paragraph, the
consumer shall tender the money or
property to the créditor or, where the
latter would be impracticable or
inequitable, pay its reasonable value. At
the consumer’s option, tender of
property may be made at the location of
the property or at the consumer's
residence. If the creditor does not take
the money or property within 20
calendar days after the consumer’s
tender, the consumer may keep it
without further obligation.

(4) The procedures outlined in
paragraphs (d)(2) and (d}(3) of this
section may be modified by court order.

{3) Consumer’s waiver of right lo
rescind. The consumer may modify or
waive the right to rescind if the
consunier determines that the extension
of credit is needed tomeet a bona fide
personal financial emergency. To modify
or waive the right, the consumer shall
give the creditor & dated written

statement that describes the emergency,
specifically modifies or waives the right
10 rescind and bears the signatures of all
of the consumers entitled to rescind.
Printed forms for this purpose are
prohibited.

{f) Exempted transactions. The right
to rescind does nat apply to the
following:

(1) A residenlial mortgage transaction.

(2) A refinancing or consolidation by
the same creditor of an extension of
credit already secured by the
consumer's principal dwelling. If the
new amount financed exceeds the
unpaid principal balance plus any
earned unpaid finance cliarge on the
existing debt, this exemption applies
only to the existing debt and its security
interest

(3) A transaction in which a federal or
stale agency is a credifor.

{4) An advance, other than an initial
advance, in a series of advancesorina
series of sinale-payment obligations that
is treated as a single transaction nnder
§ 226.17(c)(6), if the notice required by
paragraph (b} of this section and all
material disclosures have been given to
the consumer.

§226.24 Advertising.

(a) Actvally available terms. i an
adverlisement for consumer credit
states specific credit terms, it shall state
only those terms that the creditor
actually arranges or offers.

(b) Advertisement of rate of finance
charge. If an advertisement stafes arate
of finance charge, it shall state the rafe
as an “ennual percentaga rate,” using
that term. If the annual percentage rafe
may be increased after consummation,
the advertisement shall state that fact.
The advertisement shall not state any
other rate, except that a simple annnal
rate or perfodic rate that is applied toan
unpaid balance may be stated in
conjunction with, but not more
conspicouously than, the annual
percentage rate.

(c) Advertisement of terms that trizcer
additicnal disclosures. (1) if any of the
following terms is set forth in or
otherwise detesrminable from an
adverlisement, the advertisement shall
meet the requirements of paragraph
{c)(2) of this section:

(1) The amount or percentage of any
dovnpayment

(ii) The number of payments or period
of repayment. .

(iii) The amount of any payment.

{iv) The amount of any finance charge.

{2) An advertisement stating any of
the terms in paragraph (c](1) of this
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section shall state the following terms, ¢
as applicable:-

(i) The amount or percentage of the
downpayment. .

(ii) The terms of repayment.

(iii) The “annual percentage rate,”
using that terms, and, if the rate may be
increased after consummation, that fact.

(d) Catalogs and multiple-page
advertisements, (1) If a catalog or other
multiple-page advertisement gives
information in a table or schedule in
sufficient detail to permit determination
of the disclosures required by paragrpah
(c)(2) of this section, it shall be
considered a single advertisement if;

(f) The table or schedule is clearly set
forth; and

(ii) Any statement of the credit terms
in paragraph (c)(1) of this section
appearing anywhere else in the catalog
or advertisement clearly refers to the
page on which the table or schedule
begins, . -

(2) A catalog or multiple-page
advertisement complies with paragraph
* (c)(2) of this section if the table or
schedule of terms includes all
appropriate disclosures for a
representative scale of amounts up to
the lével of the more commonly sold
higher-priced property or services
offered. -

Subpart D—Consumer Leasing

§226.25 Definitions.

(a) Definitions that apply to the entire
regulation are located in § 226.2.

(b) The following definitions.apply
solely to consumer leasing:

“Arrange for a lease* means to offera
consumer lease to be extended by
another pergon if the person who offers
to arrange the lease receives
compensation for that service or
participates in preparing the lease
conlract with knowledge of its terms.

. “Consumer lease” means an
obligation in the form of a bailmentor .
lease for the use of personal property by
a consumer primarily for personal,
family, or household purposes, for an
original term of more than 4 months, for
a total lease obligation not exceeding
$25,000, whether or not the consumer
has the option to purchase or otherwise
become the owner of the property at the
end of the lease term. A lease that meets
the definition of a.*‘credit sale” is not a
consumer lease for purposes of this
definition.

.*Lessor” means a person who more
than 25 times in g year leases or
arranges for a lease.

% An example of one or more lypical extensfons
of credit with a statement of all the terms applicabla

to cach may be used in complying with this
requirement. .

‘Realized value” means:

(1) The price received by the lessor for
the leased property at disposition;

(2) The highest offer for disposition; or

(3) The fair market wholesale or retail
value at the end of the lease term if the
use of wholesale or retail value is
consistent with the estimated value
made at consummation.
" “Total lease obligation” means the
sum of:

(1) The scheduled periodic payments
under the'lease;

(2) Any nonrefundable cash payment

“required of the consumer or agreed upon

by the lessor and consumer or any
trade-in allowance made at
consummation; and

(3) The estimated value of the leased
property at the end of the leage term.,

“Value of property at consummation”
means the cost to the lessor of the
leased proerty, including, if applicable,
any increase or markup by the lessor
prior to consummation.

§22626 Disclosures.

(a) Time and form of disclosures. (1)
The lessor shall make the disclosures
before consummation of the transaction,

"(2) The discolusres shall be made
clearly and conspicuously in a dated

. written form that the consumer may

keep, either on the lease contract orona
separate document. The document may,
but need not, include an
acknowledgement of receipt,

(b) Basis of disclosures and use of
estimates. (1) The lessor shall base the
disclosures on the information known to
it at the time disclosures are made. The
disclosures shall be based on the
assumption that the consumer will
comply with the terms of the legally
enforceable obligation between the
parties.

(2)(f) When any information necessary
to make an accurate disclosure is
unknown to the lessor, it shall make the
digclosure based on the best information
reasonably available to it and shall
state that the disclosure is an estimate.

(if) In a purchase option lease, a lessor
may understate the estimated value of
the leased property when it computes
the total lease obligation required in
paragraph (f)(2)(i) of this section.

(3) The lessor may disregard the ~
effects of the following in making all
calculations and required disclosures:

(i) That payments must be collected in
whole cents; .

(if) That dates of scheduled lease
payments may be changed because the
scheduled date is not a business day;

(iif) That months have different
numbers of days; and

(iv) The occurrence of leap year.

{€) Multiple lessors; multiple
gpnsumers. When a lease involves more
than one lessor, only one lessor noed
make all the disclosures, and only one
complete set of disclosures need be
given. When there is moro than one
consumer, the dis¢losures may be mado
to any consumer who is primarily llable
on the lease. .

(d) Effect of subsequent events. If a
disclosure is rendered inaccurate as
result of an event that occurs aftor
delivery of the disclosures, the resulting
inaccuracy s not a violation of this
regulation. When the event occurs after
consummation, the lessor shall refer to
paragraph (g) of this section to
determine whether new disclosures are
required.

(e) Content of disclosures, Each
consumer lease ghall disclose the
following information, as applicable:

(1) Consumer. The identity of the
consumer receiving the disclosures,

(2) Lessor. The identity of the lessor
making the disclosures.

(3) Leased property. A brief
description of the leased property that
sufficiently identifies it. .

(4) Initial payments. A brief
description of every payment made or to
be made by the consumer either at or
prior to delivery of the leased propesty,
and the total amount of all such
payments.

(5) Periodic payments. The number,
amounts, and timing of perlodic lease
payments, and the total amount of such
payments. 49

(6) Official charges. The total amount
of charges payable by the consumer
during the lease term for official foes,
registration, certificate of title, licensas,
or taxes, The lessor may omit the
charges that are disclosed under
paragraphs (e)(4) and (e)(5) of this
section. .

(7) Other charges, All other charges
that are payable by the consumer to the
lessor but not included in the perlodia
lease payments, individually itemized,
and the total of such charges. The lessor
may omit the charges that are disclosed
under paragraphs (e)(4), (e)(6), and {e)(6)
of this section.

(8) Insurance. A.brief description of
the types and amounts of insurance that
are required by, paid by, or obtalned
from the lessor, other than insurance
procured by the lessor for its own
benefit. If the insurance is obtained from
or paid by the lessor, the description
shall include the cost to the consumer,

49]f tho amount of any payment in a sorlos fs not
more than 5 percent larger than the smallost
payment in that sarles, tho lessqr may tront all
paymenta in tho serlos as aqual by disclosing the
jargest payment amount, laboled as an estimate.
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(9) Warranties. A statement

“identifying any express warranties or

guarantees that are made by the lessor

- or manufacturer and are available to the
consumer. ]

(10} Maintenance. A statement :
identifying the person responsible for
maintaining or servicing the leased

" property and a brief description of the
responsibilities.

{11) Wear and use standards. A
statement of reasonable standards for
weay.and use, if the lessor sets such
s AR

(12) Security interest. A stalement

that the lessor has taken or will take a

security interest in connection with the

lease (other than a security deposit
disclosed under paragraph {e){4) of this
section} and a brief descripfion of the
property to which if relates.

(13) Default charges. The amount {or
metkod of determining the amount) of

. any penalty or other charge, other than a
deferral or extension charge, for default,
delinquency, or Jate payments.

- (14) Purchase option. A statement of
whether or not the consumer has the
option to purchase the Jeased property -
and, if applicable, the option times and
prices or the method of determining the
prices.

(15) Early termination. A statement of
the conditions under which the
consumer or the lessor may terminate
the lease prior to the end of the lease
term and the amount or method of”
determining the amount of any penalty
or other charge for early termination.

() Special disclosures concerning
consumer'’s liability on termination of
Iease. (1) When the consumer’s liability
at eayly fermination is affected by the
realized value of the leesed property, or
when the consumer’s liability at the end
of the Iease term is based on the
estimated valne of the Jeased property,
in addition to the disclosures under
paragraph (e) of this section, the lessor
shall disclose tlie following information,
as applicable:

{2) When the consumer's liability at
the end of the lease term Is based on the
estimated value of the leased property,
the following items shall be disclosed:

(i) The value of the property at
consummation of the lease, the itemized
total lease obligation, and the difference
between them;

(ii) A statement that the estimated
value of the leased property is presumed
to be unreasonable, and not in good
faith, to the extent that it exceeds the
realized value by more than three times
the average lease payment allocable to
a monthly period, and a statement that
the lessor cannot collect the excess

. amount unless it rebuts the presumption
of unreasonableness in a successful
court action in which it pays the
consumer's attorney's fees;

(iif) A statement that the rules
concerning presumption and attorney’s
fees do not apply to the extent that tha
excess of estimated valué aver realized
value is due to unreasonable vear or
use, or to excessive use; and

(iv] A statement that the requirements
of paragraph (f)2) (i} of this section do
not preclude the right of a willing
consumer to enter into any mutually
agreeable final adjustment regarding
excess liability, provided such
agreement is reached after the end of
the lease term.

(g) Renegotiation requiring nerv
disclosures. A renegotiation occurs
when an existing lease is satisfied and
replaced by a nevr consumer Iease
undertaken by the same consumer. A
renegotiation is a new lease requiring
new disclosures to the consumer. The
subsitution or addition of one or more
items in a multiple-item lense isnot a
renegotiation if the average lease
payment allocable to a monthly period
is not changed by more than 25 percent.

(k) Extensions. (1) A lessor that
extends or permits a consumer to extend
the duration of a consumer lease for one
month or less shall comply with § 183(a)

(i) A statement explaining the effect of . Of the act, and calculate the consumer’s

the realized value of the leased property
on the consumer’s liability at early
termination, or a stafement that the
consumer shall be liable for the
difference between the estimated value
of the leased property and its realized
value af the end of the Jease term; and

(ii) A statement that the consumer
may obtain, at the consumer's expense,
a professional appraisal of the value
which could be realized at sale of the
leased property. The statement shall
indicate that the appraisal must be
made by an independent third party
agreed to by the consumer and the
lessor, and that such an appraisal is
final and binding on both parties.

liability on the basis of the estimated
value of the Ieased property disclosed
under paragraph (£} of this section.

(2) A lessor that extends or permits a
consumer to extend the duration of a
lease for more than one month shalls

(i) Comply vwith § 183(a) of the act
and, when the leased property is
returned, reduce the estimated value of
the leased property that vsas disclosed
under paragraph (f) by an amount that
reflects the depreciation resulling from
the extension;* or

©The lessor may, but need not, use the following
simple methed ta detormine tho redeeed eatimated
value, Assuming that a portion af each pericdic
payment reflects the depreciation of (ko propesty

(ii) Treat the extensionas a
renegotiation under paragraph (g).

§226.27 Advertising. .

(a) Actually available terms. I an
advertisement stites specific consumer
lease lesms, it ghall state only those
terms that the lesser actually arranges
or offers.

(b) Advertisement of terms that
requira additional disclosures. Except
as provided in paragraph (c) of this
section, if an advertisement slates the
amount of any payment, the number of
required payments, or whether ornot
any payment is required to be made at
consummation of the lease, it shall also
state, by using one or more examples of
typical consumer leases, the following
information:

(1) Tkat tke ransaction advestized is
a lease;

{2) Tte total amount of any payment
required to bomade at or prisc to
delivery of the leased property, or that

no such payment is required;
{3) The number, amounts, and Hminz

of pariodicI2ase payments and the total
of such payments;

{4) Whether or not the consumer has
the option to purchase the leased
property; and, if applicable, the option
times and prices or the methad of
determining the prices; and

(5) A statement of the amount or
method of determining the amount of
any liabilities the l¢ase imposes onthe -
consumer at the end of the I=ase term,
including a statement that the consmmer
shall be liable for any difference
between the estimated value of the
property and its realized value at the
end of the 12ase term, if such liability
exists.

(c) Multiple-item leaces; merchandisz
1ags. A merchandise tag for an item
nommally included in 2 mmltiple-item
lease need not comply vwith parazaph
(b} of this section if it refers to asiznor
display, posted in the lessor’s
showroom, that contains a table or
schedule of the ft=ms reqaired to be
disclosed undor paragraph (b) of this
seclion.

(d) Catalogs and multiple-page
advertisement:. (1) If a catalos or other
multiple-page adverlisement provides
information in a table or schedule of
lease terms i» sufficient detail to permit
determinatior of the disclosures
required by thiz section, it shall be
considered a single advertisement,
provided:

(i) The table or schedule is clearly set
forth; and

’ that camratates with the ariginal estimated valze, the

leasor may subtract the depreciation portion of each
perodic pagment made dzing the extensioz from
tho original estinated valua.
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{if) Any statement of Jease terms
appearing elsewhere in the catalog or
advertisement olearly refers to the page
on which the table or schedule begins.

. (2) A catalog or multiple-page
advertisement complies with paragraph
(b) of this section if the table or schedule
of terms includes all appropriate
disclosures for a representative scale of
amounts up to the level of the more
commonly leased higher priced property
offered.

Subpart E—Miscellaneous ’

§226.28 Recard retention.

(a) General rule. A creditor or lessor

shall retain evidence of compliance with

* this regulation, including information
sufficient to reconstruct the required
disclosures, for a period of two years
after the date the disclosures are
required to be made. The administrative
agencies responsible for enforcing the
regulation may require creditors and
Jessors under their jurisdiction to retain
records for a longer period where _
necessary to carry out their enforcement
responsibilities under section 108 of the
act, :

(b) Recordkeeping methods. Evidence
of compliance may be retained by use of
microfilm, microfiche, or any other
method designed to reproduce records
accurately.

(c) Inspection of recards. A creditor or
lessor shall permit the agency
responsible for enforcing this regulation
with respect to that creditor or lessor to
inspect its relevant records for ’
compliance.

§226.29 Use of annual percentage rate In
oral disclosures. .

In an oral response to an inquiry by a
consumer about the cost of credit, only-
the corresponding annual percentage
rate or rates shall be stated for open-end
transactions, except that the periodic
rate or rates may also be stated, With
respect to oral responses regarding
closed-end credit only the annual
percentage rate shall be stated, except
that where a simple annual rate or
periodic rate is applied to an ynpaid
balance, that rate may also bé stated. .

§226.30 Spanish language disclosures.

- Al required disclosures under this
regulation shall be made in the English
. language, except in the Commonwealth

of Puerto Rico, where, at the creditor’s
option, disclosures may be made in the
Spanish language. If Spanish disclosures
are made, English disclosures shall be
provided upon the consumer’s request,
either.in substitution for or in addition
to the Spanish disclogures, except that
this requirement shall not apply to

advertisements of credit or lease
transactions subject to this regulation,

§226.31 Effecton state laws.

() Inconsistent disclosure
requirements. {1) A state law that is
inconsistent with Subparts B (open-end
credit), C (closed-end credit), and D
{consumer leasing) is preempted to the
extent of the inconsistency. Any state-
required term or manner of disclosure
determined by the Board to be .
inconsistent shall not be used by a
creditor in making disclosures under
these subparts. A state law is
inconsistent, and is preempted, if the
creditor or lessor cannot comply with
that law without violating Subparts B, C,
or D. If a creditor or lessor can comply
with a state law without violating
Subparts B, C, or D, the state law is not
inconsistent with this regulation. A
creditor, lessor, state, or other interested
party may request the Board to
determine whether a state law is

" inconsistent.

{2) A state law that is more protective
than the provisions of §§ 226.6(d),
226.7(1), 226.9(a), 226.10 and 226,11,
paragraphs (b)(4) and (c) through (f) of
§ 226.12, § 226,13, § 226.21, and Subpart
D (consumer leaging) is not inconsistent
with this regulation,

(b) Equivalent disclosure _
requirements. If the Board determines
that a disclosure required by state law,
other than a disclosure relating to the
finance charge or annual percentage
rate, is substantially the same in
meaning as a disclosure required under
the credit provisions of Subparts B and
C of this regulation, creditors in that
state' may make the state law disclosure
in lieu of the disclosure required by this
regulation. A creditor, state or other
interested party-may request the Board
to determine whether a state-required
disclosure is substantially the same in
meaning as a disclosure required by this
regulation. .

(c) Request for determination. (1) A
request for a determination under this
section shall be in writing and
addressed to the Secretary, Board of
Governors of the Federal Reserve
System, Washington, D.C. 20551.

(2) A'request for a determination shall
include each of the following items:

(i) The texf of the state statute,

- regulation, or other document that is the

subject of the request;

{ii) Any othei-statute, regulation, or
judicial or administrative opinion that
implements, interprets, or applies the’
relevant provision;

(iii) A comparison of the state law
provision with the corresponding
provision of this regulation, including a
full“discussion of the basis for the

-

requesting party's belief that the state
provision is either inconsistent or
substantially the same; and

(iv) Any other information that the
requesting party believes may assist tho
Board in its determination,

(3)(i) Any request for-a determination
will be published, with an opportunity
for public comment, in the Federal
Register, unless the Board finds that the
time required for prior notice and
opportunity for comment would be
contrary to the public interest and
publishes its reasons for such decision,

(ii) Subject to the Board's rules
regarding availabllity of information
(Title 12, Part 261 of the Codo of Fedetul
Regulations), all requests made undor
this section, including any documents
and other material submitted in support
of the requests, will be made avatlable
for public inspection and copying.

{4) Any determination by the Board as
to the inconsistency of a state law shall
become effective on October 1, If the
Board’s determination is published in
the Federal Register after April 1, the
effective date of such determination
shall be October 1 of the following year.
The Board, at its discretion, may
lengthen the period of time for creditors
or lessors to adjust their forms to
accommodate the Board's
determination. Any creditor or lessor
may comply with the disclosure
requirements as determined by the
Board prior to the effective data of the
determination.

’ Appendix.A-_—Slnlo Exomptions

1. General rule

Any state may apply to the Board to
exempt any cluss of transactions within the
state from the requirements of Chapter 2
(Credit Transactions), Chapter 4 (Crodit
Billing), or Chapter 5 (Consumer Leases) of

e act and the corresponding provisions of
the regulation.

The Board will grant an exemption if it
determines that the state law Is substantlally
similar to the requirements of tho aot and
regulation or, in the case of Chaplors 4 or G,
the consumer is afforded groater protection
under state law than under the federal act
and regulation, and there is ndequate
provision for enforcement.

Il Procedures -

The procedures under which a stato may
apply for an exémption under this soction ure
set forth as follows:

(A) Disclosure and rescission requiromonts
(§§ 121-131 of Chapter 2), § 226.50;

(B) Issuance of unsolicited crodit cards und
liability for unauthorized use §§ 132~133 of
Chapter 2), § 226.60;

(C) Fair credit billing requirements (§§ 161~
171 of Chapter 4), § 226.70.

(D) Fair credit billing roquiremonts (§§ 161~
188 of Chapter 5), § 226.80.

Any deterinination under this section shall
become effective on October 1. If the Board's
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determination is published in the Federal
Register after April 1, the effective date of
such determination shall be October 1 of the
following year. The Board, at its discretion,
may lengthen the period of time permitted for
creditors or lessors to adjust their forms to
accommodate the Board's determination. Any
creditor or lessor may comply viith the
disclosure requirements as determined by the
Board prior to the effective date,

. Civil liobility R

No.exemptions granted under this section
shall extend to the civil liability provisions of
sections 130'and 131 of the act. To the extent
that an exemption has been granted, the
disclosures required under the applicable
state law (except any additional - -
requirements not imposed by this regulation)
shall satisfy the disclosures required under
this act. .
IV, Exemptions granted

Section 226.55 lists the states that have
been granted exemptions and identifies the

classes of credit transactions covered by the
exemptions.

Appendix B—Issuance of Staff
Interpretations L

I Official staff interpretations

Each official in the Board's Division of
Consumer and Community Affairs is
authorized, in that official's discretion, to
issue official staff interpretations of this
regulation. Official staff interpretations .
provide the formal protection afforded under
section 190(f) of theact. -

I Procedure for issuance of official sta,
Interpretotions -

A request for an official staff interpretation
shall be in wriling and addressed to the
Director, Division of Consumer and -
Community Affairs, Board of Governors of
the Federal Reserve System, Washington, .
D.C. 20551, The request shall contain a
c¢omplete statement of all relevant facts
concerning the issue, including copies of all
pertinent documents.

If an official staff interpretation is -
appropriate, it will be published for comment
in the Federal Register. After opportunity for
public comment, an official staff
interpretation will become effective upon

. republication in the Federal Register. -

1. Scope of interprelations

No staff interpretations will be issued
approving credifors’ or lessors’ forms,
statements, calculation tools, or methods.

. This restriction does not apply to forms,

statements, tools, or methods whose use is
required or sanctioned by a government
agency.

Appendix C~—Provisions Applicable to Card
Issuers That Bill Consumers on a .

Transaction-by-Transaction Basis

The following provisions of Subpart B
apply where credit cards are issued and {1)
the card issuer and the seller are the same
person or related persons; (2) no finance

“charge is imposed; and (3) consumers are

billed in full for each use of the cardon a

transaction-by-transaction basis, by means of

an invoice or other statement reflecting each
use of the card and (4) no cumulative account
is maintalned vhich reflects the transactions
by each consumer dusing a period of time,
such as a month;

{i) Section 226.6(d), and, as opplicable,
§8§ 226.6(b) and (c). The disclosure required
by § 226.6[b) shall be Iimited to thoge charges

« that are or may be impoced as a result of the

deferral of payment by vse of the card, such
as Jate payment or delinquency charges.

(ii) Seclions 225.2(b) and 226,7(1). The
required disclosures may be achieved by
placing the disclosures oa the Involce or
statement sent to the consumer for each
transaction.

(iil) Section 226.9{a), Compllance with
§ 226.9(a) may be achieved by mailing or
delivering the statement required by
§ 226.6(d) to each consumer recelving a
transaction invoice during a one-month
period chosen by the card Issuer or by
sending either the statement prescribed by
§ 226.6[d) or an alternative billing error rights
statement substantially similar to that in
Appendix F, with each involce sent to a
consumer,

(iv) Section 225.9(c).

t(v) Section 226.10.

{vi) Section 226.11, This section trould
apply when a card issuer receives a payment
or other credit that exceeds by more than 51
the afhount due, as'shovm on the transaction
invoice. The requirement to credit amounts to
an account may be complied +ith by other
reasonable means, such os by a credit
memorandum. Since no periadic statement Is
provided or required for the credit card
system subject to this interpretation, a notice
of excess payment shall be sent to the
consumer within a reasonable period of tims
following its occurenca unless a refund of the
excess payment is malled or delivered to the
consumer within five business days of Its
receipt by the card issuer.

{vii) Sestion 228,12 including §§ 226.12(c)
and (d), as applicable. Section 225.12(e) is
inapplicable, .

(viii) Section 226.13, as applicable. All
references to “periodic statement” shall be
read to indicate the invoice or other
statement for the relevant transaction. Alt
actions with regard to corrections and
adjusting a consumer's account may b taken
by issuing a refund or a new invoice, or by
other appropriate means consistent with the
purposes of the section.

Appendix D—Multiple Advance Construction
Loans

Section 226.17(c}(6) permits creditors to
treat multiple edvance loans lo finance
construction of a dwelling that may be
permanenll%' financed by the same creditor

elther as a single transaction or as two
transactions. If the actual schedule of
advances Is not known, the following
methods may be used to estimate the interest
portion of the finance charge and the annual
percentage vate and to make disclosures. If
the ereditor chooses to disclose the
construction phase separately, vshether
Interest is payable periodocially or at the end
of construction, Part I may be used. If the
creditor chooses to disclose the construction
ond the permanent financingasone  °
transaction, Part Il may be used.

Part I—-Construction period disclosed
separately

A.finterest is payable oaly on the amount
actually advanced for the time itis
outstanding:

1. Estimated interest—Assume that one-
half of the commitment amount is outstanding
at the contract rate for the entire construction
period.

2. Estimated annual percentage rate—
Assume a slngle payment loan that matures
at the end of the construction period. The
finance change is the sum of the estimated
interest and any prepaid finance charge. The
amount financed for computation purposes is
determined by subtracting any prepaid
finance charge from one-half of the
commitment amount.

3. Repayment schedule—The number agd
amounts of any Interest paymenls may ba
omitted In disclosing the payment schedule
under § 228.18{g). The fact that interest
payments are required and the timing of such
payments shall be disclosed. .

4. Amount financed—The amount financed
for disclosure purposes is the entire
commitment amount less any prepald finance

charge.

B. If Interest §s payable on theentice -
commilment amount without regard to the
dates or amounts of actual disbarsement:

1. Estimated interest—Assume that the
entire commitment amount is outstanding at
the contract interest rate for the entire
construction perfod.

2. Estimated annual percentage rate—
Assume a slogle payment loan that matures
at the end of the construction period. The
finance charge Is the sum of the estimated
fnterest and any prepaid finance charge. The
amount financed for computation purposes is
determined by subtracting any prepaid
finance charge from one-balf of the
commitment amount.

3. Repayment schedule—Interest payments
shall be disclosed in making the repayment
schedule disclosure under § 226.18{g).

4. Amount financed—The amount financed
for disclosure purposes i3 the entire
commitment amount less any prepaid finance
charge.

Example:
Assume a $50,000 loon commitment at 10.57 with a 5 month construction period and a
prepaid finance charge of 2 polnts,
Estimaled interest: @ @
$25.000%.105--12%5=51,092.75 SE0.030X0.305+12X5=£2.167.50
Estmated APR: {1.033.75 £ 51.050)X 162 (S2.187.50+51.000) 16D
+5%X12= +5x 12
(525529~ 81,630) (525.692-51,659)
pat 31£35pt
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Disclosures: i
Principal amount of loan, $50,000 et . 550,000
Prepald finaace charga. 51,000 $1,000
¢ Amount financed. $49,000 §43,000
Financa chamo (estmate), $2023.75 $3,18750
AP (estimate) (p %) 2084

3183

Repayment On3 payment of principal of S50,000 on 12-12-80. Interest on the Four.manth'y payments of $5437.50, begnning

amount of credit oulstanding will be paid monthly.
Totalcl p

&-12-80, gnd a fina

K payment  of
§50,437.50 on 12-12-80.

Part II—Construction and permanent
financing disclosed as one transaction.

A. The creditor shall estimate the interest
payable during the construction period to be
included in the total finance charge as
follows:

1. I interest is payable only on the amount
actually advanced Tor the time it is
outstanding. assume that one-half of the_
commitment amount is outstanding at the

.contract interest rate for the entire
construction period.

2. If interest is payable on the entire
commitment amount without regard to the
dates or amounts of actual disbursement,
assume that the entire commitment amount is
outstanding at the contract rate for the entire
construction period.

B. the creditor shall compute the estimated
annual percentage rate as follows:

1. Estimated interest payable during the
construction period shall be treated for
computation purposes as a prepaid finance
charge (although it shall not be treated as a
prepaid finance charge for disclosure
purposes).

Example:

Assume a $50,000 loan commitment at 10.5% with a 5 month constructio

$5108375 $52.187.50

2.The number of payments shall not
include any payments of interest only that
are made during the copstruction pericd.

3. The first payment period shall consist of:

g. For loans made under paragraph A, of
Part If, oné-half of the construction period
plus the time between the end of the
construction period and the first amortization
payment.

b. For loans made under paragraph A.2. of
Part II, entire construction period plus the *
time between the end of the construction
period and the first amortization payment,

C. The creditor shall disclose the
repayment schedule as follows:

1. For loans under paragraph A.1. of Part IL.
without reflecting the number or amounts of
payments of interest only that are made  «
during the construction period. The fact that”
interest payments must be made and the
timing of such payments shall be disclosed.

2. Far loans under paragraph A.2. of Part II,
including any payments of interest only that
are made during the constraction period

D. The creditor shall disclose the amount
financed as the entire commitment amount
less any prepaid finance charge.

?

n period and a

prepaid finance charge of 2 points, followed by 30-year permanent financing at the same rate
with monthly amortization payments of $457.37.

Appendix D .
TComputalion of estimated APR) B
intereston
amount . on eniire
advanced
Estimated coniniction tnlgrest=$25,000 4105+ 1275, =$1,09375  S50,000x.105+ 127 5=52,187.52
Edm\a_led fola! finance chargo«=360%$457.37 ... =5164,653.20 . §$164,653.20 .
Principal .. -$30,000.00 ~$§50,000.00
onpe financa... $114,653.20 $114,653.20
Conztruction +51.093.75 +$2,168750
POINS e tceiemssrcccisi st msrecnisr s oo s = +S1000.00 513674695 45100000 S5117,840.70
Estimated amount financed= _
- $50,080.00 - . S59,60000
Co_nstmcuon Interest -$1,093.75 - ~S$2167.50 . N
Points - s =S100000 S4783625 -S53,000,00 S46,81250
HNumber of p 360 360
Pay amount $457.37 $457.37
First payment penod {(S+2)+1) 3% mo 5+1) 6mo
Eslimated AFR (actuarial) (p 1075 1078
Ealimated AFR (volums f: 5116745635 §11,784,070
—e = 8243.70=FC/$100 — =5251 73=FC/5100
5§47,80825 $46,81250

Fist pesiod adjustvient=3 mo, 35 days= +590.

rst period adjssimente 6 mo== +10.0.

Using 365 payment ting, the figure closast to $243.20 is S247.00, viich come- Using 370 payment fine, the figuse closest

sponds o gn APR of 11 pct.

$251.73 Is $251.17, wh:cr\ corresponds to

an APR af 11 pet.
Disclosures

Piincipal of credit $50000 $50,000
Prepald finance charge. $1,000 5$1,C00
Amount d.. $49,000 $49,000
Flnance charge {estimate) $118,74895 §117,640.70
Annual percentage rate (eslimate) (percent).ce.... 1076 10.76
Repayment: on the of credt diring the Five Y © of $437.50 begnrung

period will be pald ly, (oltoweg by 360 o( $457.37, bo- 8-12-80, followed by 350 monthly pay-

glnning 3-12-81., - i
Total of i )

ments of S457.37 beginning 1-12-81.

5165746.95 $166,840.70

Appendix E—~Annual Percentago Rale
Computations for Certain Open-End Credit
Plans

In determining the denominator of the
fraction under § 226.14(c){2){ii1)(B), no amount
will be used more than once vhen adding the

. sum of the balances? to which periodic rates

apply to the sum of the amounts financed to
whitch specific transaction charges apply. In
every case the full amount of transactions to
which specific transaction churges apply
shall be included in the denominator. Othu
balances or parts of balances shall be
included according to the manner of
determining the balance to vihich a periodic
rate is applied, as illustrated in the following
examples of accounts on monthly Lilling -
cycles:

1. Previous balanco~n. e, A specifi
transaction of $100 occurs at midpoint of the
billing cycle. The average daily balunco is
$100. A specific transaction charge of 3% Is
applicable to the specific transaction. The
petiodic rate is 112% applicable to the
average daily balance. The numerator is the
amount of the finance charge, which is 51.50.
The denominator is the amount of the
transaction {which is $100), plus the amount
by which the balance fo which the periodic
rate applics exceeds the smount of speciftc
transactions (such excees in this cuse In 0),
totaling $100.

The annual percentage rate is the gyotlunt
{which is 4%%) multiplied by 12 {the numbor
of months in a year). i.e., 54%. .

2. Pravious balance—$100. A spocifiv
trinsaction of $100 cccurs ut midpoint of the
billing cycle. The average duily bulanw is
$150. A specific transaction charpe of 3% (s
applicable to the specific transaction. The
periodic rate is 1142% applicable to the
average daily balance. The numeralor Is the
amount of finance charge which is $3.25. Tho
denominator is the amount of the transaction
(which is $100), plus the amount by which the
balance to which the periodic rate applics
exceeds the amounts of specific transuctions
{such excess in this caza is $50), totaling 160,

As explained in example 1, the unnuul
percentage rate is 3%4% x 12.= 42%.

'3, If, in example 2, the periodic rate upplive
only to the previous bulance, the numotator is
$4.50 and the denominalor iv $200 (the
amount of the transaction, $100, plus the
balance to which only the perlodic rate {s
applicable, the $100 pravious balance). As
explained in example 1, theannual
percentage rate is 234 x 12 = 27%.

4. I, in example 2, the periodic rate applivs
only to an adjusted balance (previous
balance less payments and ¢redits) and tha
customer made a paymont of $50 at midpoint
of billing cycle, the numerator {s §3.76 and the
deominator is $150 {the smount of the
transaction $100, plus the balance to which
the periodic rate is applicable, the $§50
adjusted balance). As explaincd in example
1, the annual percentage rate i3 232% x
12=30%.

L

1Where a portion of the finance churgo is
determined by application of one or moro daily
periodic rates, the phraso “sum of the balances™
shall also mean the “average of dally balances “
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5. Previous balance—$100. A specific

° transaction {check) of $100 occurs at the
midpoint of the billing cycle. The average
daily balance is $150. The specific -
transaction charge is $.25 per check. The
periodic rate is 1%2% applied to the average
daily balance, The numerator is the amount
of the finance charge, which is $2.50 and
includes the $.25 check charge and the $2.25

. resulting from the application of the periodic
rate. the ominator is the full amount of the
specific transaction (which is $100) plus the
amount by which the average daily balance
exceeds the amount of the specific
transaction (which in this case is $50),
totaling $150. As explained in example 1, the
annual percentage rate would be 1%% x
12=20%. .

6. Previous balance—none. A specific
transaction of $100 occurs at the midpoint of
the billing cycle. The average daily balance is
$50. The specific transaction charge Is 3% of
the transaction amount of $3.00. The perlodic
rate is 1%% per month applied to the average
daily balance. The numerator is the amount
of the finance charge, which is $3.75,
including the $3.00 tFansaction charge and *
$.75 resulting from application of the periodic

. rate. The denominator is the full amount of
the specific transaction (5100) plus the
amount of the transaction ($0). Note that in -
this situation, where the transaction amount
exceeds the balance, the resulting number is
considered to be zero rather than a negative

- number (50—100=—59). The denominator Is
thus $100. The resulting annual percentage
rate is 3%% x 12=45%.

Appendix F—Open-End Model Disclosure _
. Forms and Clauses -

Section F(1}—Disclosures Regarding Balance
Computation Methods -

Section F(2)—Leng Form Billing Error Rights
Statement

Section F(3)—Alternative Billing Error Rights
Statement . :

Section F(4)~Notice Regarding Liability for
Unauthorized Use

Section F(5)—Notice of Right lo Rescind (At
-Time of Bach Transaction)

Section F(6}-~Notice of Right to Rescind (At
Time of Opening Account)

Section F(7}—Notice of Right to Rescind {At
Time of an Increase in Credit Limit)

Section F(1}—Disclosures regarding Balance
Computatipn methods (3§ 226.6(a){3) and
226.(f))

(a) Adjysted balance method. The balance
to which the periodic rate is applied in
calculating the finance charges is the total
amount you owe us at the end of one billing
period [excluding any part of that amount
that represents a finance charge], less all
payments and credits we receive before the
end of the next billing period.

(b) Previous balance method. The balance
to which the periodic rate Is applied in

calculating the finance charges is the tdtal
amount you owe ug at the end of each billing
period fexcluding any portion of that amount
that represents a finance charge].

() Average daily balance method
{excluding current transactions). The balance
to which the perlodic rate {6 applied in
calculating the financa charges Js the sum of
the actual amounts owning each day of the
billing period, not including transactions first
charged to your account during the period

"fand not including any portlon of the actual

amount that is a finance charge], divided by
the total number of days ia the billing period.
{d) Average doily balence method
(including current transactions). The bolance
{o which the perlodic rate 13 applicd in
calculating the finance charges is the sum of
the actual amounts ovming each day of the
billing period, including transactions first
charged to your account dusing the perod
[but not including any poriton of the actual
amount that is a finance charge), divided by
the total number of days in the billing period.

Section F{2)—Long Form Billing Error Rights
Statement (§ 225.6(d))

'YOUR BILLING RIGHTS

KEEP THIS NOTICE FOR FUTURE USE.

This notice contains /mportant Informotion
about your rights and our responsibilitfes
under the Fair Credit Billing Act.

IN CASE OF ERROR OR QUESTIONS
ABOUT YOUR BILL

1. Notifying us of an error or question.
Send your question in vriting (at the
creditor’s oplion: on a separate shest) to the
address listed on your bill after the words:
“Send Inquiries To:" {or similar vording).
{Alternate first sentence: Write to us at
(address).) Write to us as soon as possible.
‘We must hear from you no later than 60 days
after we sent you the FIRST bill on which the
error or problem occurred. You can
tglephone. but doing so will not preserve your

ts.

In your letter give us the following
information:

*Your name and account number.

*The dollar amount involved ia the
Suspected error.

Describe the error and explatn, §f you can,
why you believe there {5 an error. If you need
more information, describe the item you are
not sure about.

If you have authorized automatic payment
of credit card bills from your savings or
checking account with us, you can slop
payment on any amount you think is wrong.
In order lo exercise this right your letter must
reach ug three business days before the
aulomatic debit is scheduled to occur,

2 Yourrights ond our responsibilities after
we receive your written notice. We must
acknowledge your letter within 30 days,
unless we have corrected the error by then.
Within 80 days we must either correct the'

error or explain why we believe the bill was
correct.

After we have received your letteriave
cannot try to collect any amount you are
questioning, or report you to a eredit bureau
&5 delinquent because of the questioned
amount. We can continue to bill you for the
amount you are questioning. including any
finance charges that would normally be
Imposed, and can apply any questioned
amount that you have not patd against your
credit limit. You do not have to pay any
smount in question while we are
investigating, however you do remain
obligated to pay the parts of your bill not in
question.

If viq determine that we made a mistake on
your bill, you will not have to pay any
finance charges on any questioned amomnt. If
we haven't made a mistake, you may have to
pay lnance charges on any amount in
question and you will have to make up any
missed required payments oa the questioned
amount. In either case we will cend you a
statement of the amount you owe, and when
Itis due. -

Ifyou fail to pay the amount that we
conclude is owing. we may report yon as
delinquent to credit bureans and other
creditors. However, if our explanation does
no! sotisfy you and you v.rile to us vithin ten
doys telling us that you still refuse te pay e
must tell those credit bureaus and other
creditors of your dispute and tell you
specifically which credit bureaus ond other
creditors we have conlacted. Once the matter
has been settled between us, we must inform
those to whom we reported you as
delinquent.

1f we don't follow these rules, we can’t
collect the first $30 of the disputed amount
Including finance charges, even if yourbill
was correcl.

SPECIAL RULE FOR CREDIT CARD
PURCHASES

1f you have a problem vvith the quality of
property or sesvices purchased with a credit
card, and you have tried in gaod faith to
correct the problem with the merchant, you
may have the right not to pay the remaining
amount due on them. There are two
limitations on this right:

{a) You must have made the purchase in
your home State or, if not within you home
Stale, vsithin 100 miles of your current
mailing address; and .

(b) The purchase price must have been
more than §30.

These limitations do not apply if we own
oroperate the merchont, or if vve mailed you
the advertisement for the property or
services.
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Section F(3)—Alternative Billing Error Rights
Statement (§ 226.9(a))

BILLING RIGHTS SUMMARY IN CASE OF .

ERRORS OR QUESTIONS ABOUT YOUR
BOLL .

Write us at [address] as soon as you can, if
you think your bill is wrong or if you need
more information about a transaction on your
bill. We must hear from you no later than 60
days after we sent you the FIRST billon
which the error or problem occurred. You can
telephone, but doing so will siot preserve your
rights.

In your letter give us the following
information: .

*Your name and account number.

*The dollar amount of the suspected error.

*Describe the error and explain, if you can,
why you believe there is an error. If you need
more information, describe the item you are
unsure about.

You do not have to pay any amount in
question while we are investigating, however
you do remain obligated to pay the parts of
your bill not in question. While investigating
ve cannot report questioned amounts as
delinguent or take any action to collect those

_amounts, ~

SPECIAL RULE FOR CREDIT CARD
PURCHASES

If you have a problem with the quality of _
goods ar services purchased with a credit
card and you have tried in good fzith to
correct the problem with the merchant, you
may not have to pay the remaining amount
due on them, You have this protection only
when the'purchase price was more than $50
and the purchase occwred in your home
State or within 100 miles of your mailing
address. (If we own or opreate the merchant,
or if we mailed you the advertisement for the
property or services, all purchases are
covered regardless of amount or location of
purchase.} -

Seclion F(4)—Notice Regarding Liobility for
Unauthorized Use (§ 228.12(b)(2)) ’

You may be liable for the unauthorized nse .

of your credit card (or other term that |,
describes the credit card). You will not be*
liable for unauthorized use that occurs after
you nolily (name of card issuer or its
designee) orally or in writing of loss, theft, or
possibie unauthorized use. In any case, you
liability shall not exceed {insert $50 orany
lesser amount under other applicable law or
under any agreement with the cardholder.)

Section F(5)—Noltice of Right to Rescind (at
Time of Each Transaction)(§ 226.15(a){1)(i)]

" Notice of Right to Cancel

1. Your right to cancel. You have agreed
with us on {date) to an extension of credit
under your open-end credit account. This
extension of credit will result in an increase
in the amount of credit outstanding on your
open-end credit account which is secured by
a morigage, lien, or other security interest in,
your home. You have a legal right under .
federal law to cancel this extension of credit
without cost, within three business days after
the above date or any later date on which
you received a copy of the material Truth in
Lending disclosures or this hotice of your
right to cancel. .

If you cancel the extension of credit any
additional security interest taken as a result
of the extension of creditis also cancelled.
Within 20 calendar days of receiving your
notice, we ust take the steps necessary to
reflect the fact that any additional security
interest in your home has been cancelled and
we must retum to you any money or property
you have given to us or to anyone else in
connection vith this extension of credit. If we
have given you any money or property, you
may keep it until we have performed our
obligations. You must then offer to return the
money or property; if return of the property
itgelf is impractical or unfair, you must offer
its reasonable value. You may make the offer.
at your home or at the location of the -~
property. Money must be returned to the
address shown below. X we do not take
possession of the money or property within
20 calendar days of your offer, you may keep
it without further obligation.

2. How to cancel. If you decide to cancel
this extension of credit, you may do so by
notifying us, in writing, at (creditor's name
and business address). Youmay useany |
written statement that is signed and dated to
cancel this extension of credit. You may use
this notice by dating and signing below.
Retain‘one copy of this notice regardless of
the method you use to cancel since it -
contains important information about your

ts.

If you cancel by mail or telegram, the
notice must be sent no later than midnight of
(date). If you use any otker means 1o deliver
or fransmit fo us ypur wtitten notice o
cancel, it must be delivered {0 the above
address no later than that ime. *

I hereby cancel this transaction.

{Consumer’s signature)
{(Date)

Name {please print) >

Address {please print)

Sestion F{g)—Notice of Right to Rescind (At
Time of Opening Account)(§ 226.15(a)(1)(Ti}}

Notice of Right to Cancel

1. Your right to cancel. You have agreed
with us on (date] to establish an open-end

,credit account that is to be secured by your ~

bome. Opening this account will resnlt in a
morigage, lien, or other security interest in
your home. You bave a legal right under
federal law to cancel this account, without
cost, within three business days afterthe.
above date or any later date on which you
received your initial Truth in Lending
disclosures or this notice of your right to
cancel, :

If you cancel the accouat, the security
interest is also cancelled. Within 20 days of
recejving your notice, we must také the steps
necessary to reflect the fact that the security
interest in your home has been cancelled and
we must return to you any money or property
you have given 10 us or to anyone else in
connection with this account. If we have
given you any money or property, you may
keep it until we have performed our-
obligations. You must then offer to return the
money or property; if return of the property
itself is impractical or unfair, you must offer
its reasonable value. You may make the offer
at your home or at the location of the

property. Money must be returned to the
address shown below. If we da not tuke
possession of the money or propetty within
20 days of your offer, you may keept it
without further obligatiort.

2. How o cancel. If you decido fo cunccl
this account, you may do so by notifying vu,
in writing, at {creditors name and busincsy
address). You may use any wrilten statement
that is signed and dated ta cancel this
account. You may use this notice by dating
and signing below. Retain on2 copy of this
notice regardless of the method you use to
caricel since it contains iniportant
information about your rights,

If you cancel by mail or felegram, the
notice must be sent no later than midnight of
{date). If you use any other means to deliver
or transmit to us your written notice to
cancel, it must be delivered to the above
address no later than that time.

1 hereby cancel this transuction.
{Consumer’s signalure)
(Date)
Name (please print)
Address {please print} ~

Seclion F{7}—Notice of Right To Restind at
Time of an Increase in Credit Limit

{8 226.15(a)(1)(ii})
Notice of Right to Cancel

1. Your right to cancel, You have agreed
with us on (date) to increase the credit limit
on your open-end credit account that is
ge by your home. Increasing the credit
limit will result in an Incrcase in the amount
of the mortgage, lien, or other securlty
interest In your home. You have a legul right
under federal law to cancel this incrcase,
without cost, within three business days ufter
the above date or any later date on which
you received your material Truth in Lending
disclosures or this notice of your right to
cancel.

If you cancel the Increase, the additional
security interest Is also cancelled. Within 20
calendar days of recelving your notles, wo
must take the steps necessary lo reflect tha
fact that the additional security interest in
your home has been cancelled and wa must
return to you any money or property you
have given to us or to anyone clce in
connection with this increase. If we have
given you any money or property, you muy
keep it until we bave performed our
obligations, You must then offer to return the
money or property; if return of the property
itself is impractical or unfair, you must offer
its reasonable value, You may make the oflor
at your home or at the location of the
property. Money must be returncd to the
address shown below. If we do not tuke
possession of the money or property witkin
20 calendar days of your offer, you may keop
1€ without further obligation.

2. How to cancel. If you decide o cuncel
this increase, you may do so by notifylng uy,
in writing, at (creditor's name und business
address). You may use any written stutomgnt
that is signed and dated to cancol this
increase. You may use this notice by dating
and sigring below. Retain one copy of this
notice regardless of the.method you use to
cancel since it contains important
information about your rights.




- Federal Register, / Vol. 45, No. 236 / Friday, December 5, 1980 / Proposed Rules

80717

¥ you cancel by mail or telegram the notice
must be sent no later than midnight of {date).
If you use any other means to deliver or
transmit to us your written notice to cancel, it
" must be delivered to the above address no
later than that time.
1 hereby cancel this transaction.

{Consumer’s signature)

(Date)
Name (please print)

Address (please print)

Appendix G—Closed-End Model Forms and
Clauses

Section G{1}—Model Sale Disclosure

Section G{2}—Model Loan Disclosure

Sectlion G{3}—Model for the Explanation of
the Amount Financed

Section G{4}—Maodel for Combined RESPA
and Truth in Lending Disclosures

Section G{5}—Notice of Right to Rescind

Section G{6)—Disclosures Regarding
Variable Rates

- Section G{7)—Disclosures Regarding Demand
Obligations

Sample 1—Sale Disclosure with Explanation
of Amount Financed

Sample I—Loan Disclosure

Sample II—Mortgage Disclosure with
Explanation of Amount Financed

BILLING CODE 6210-01-8





