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FEDERAL TRADE COMMISSION 

WARRANTIES COMPLYINCi WITH 
MAGNUSON-MOSS WARRANTY ACT 

Applicability of Certain Provisions of Cali- 
fornia State Law Final Findings and 
Determination 

AGESCY: Federal Trade Conimlssion. 
ACTION: Final findings and dctcrmina- 
tion in the proceeding. 
SUMMARY: Mngnt~on-MOSS Warrullty 
Act f 11 1 shtes the Fcderal schcmc for 
tho cflert o f  Feclcral lnw on state war- 
ran tv provisions. Paragraph 4 c ) ( 1 1 pro- 
v i t h  that certain types of State pro- 
vi+m.s will bc inapplicable to marrantics 
complying with the Federal law. Hoa- 
ever pnmgraph Icj preserves such 
pro\ isions if the Coinmission flncls they 
meet cerkin criteria stated in the Act. 
The State of California filed two appli- 
cations under this parngrapli. The Com- 
mission's &termination on the applica- 
tfons 1s set forth below. The Commis- 
sion's final determination includes nn 
explanation of the sclmne of 9 111. 
FOR FURTHER INFORMATION CON- 
TACT : 

Rachel Miller. Attorney. Division of 
Specid statutes. 202-724-1100. or 
Charles Taylor. Attorney. Division of 
Marketing Practices. 202-523-3660, 
Fedcral Trade CornmLssion, Washing- 
ton. D.C. 20580. 

SUPPLEMENTARY 1NM)RMA'rION : 
The California state provisions included 
in the application of July 1.1975. are the 
following: 
Cfvil Code Sectlons 1790-1795 (Song-Beverly 

Consumer Warranty Act) 
Ckll Code Section 1797 
Commcrclal Code Section 2801 
Health and Safety Code Sectlons 3915f5- 

39167 
Vehicle Code Sections 8875.34716 

In addition. the State of California sub- 
mitted a supplemental application. dated 
November 2. 1976. requesting considera- 
tion of the following provisions as 
amended by the 1976 Amendments to the 
Song-Beverly Act: 
85 17904. 1791, 1793.3. 1793.6, 1794.1. 

The Commission initially determined 
that the only provisions subject to 1 111 
(c) (1) were the following four sections 
of the Civil Code: 
4 1793.1(b) (disclosure of uVarrantor's rcpnlr 

facillttes) 
1 1797.3 fmobllc homo warranty title, 
9 1797.3 (d)  fdlsclos~ue of warrantor's tele- 

phone number In mobile home warrnntles I 
4 1797.5 (posting of mobile home wrrrrantles) 

I t  therefore initiated this rulemaking 
~roceedinrr to determine if any of these 
provi~ion~meet the requirements of 5 11 1 
tc ) (2 for preservation. 

The Commission also considered thc 
supplementing application of November 
2. 1976, and found thqt none of the pro- 
vi..ions as amended are subject to P 11 1 
tc) (1) of the federal Act. 
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Z ~ ~ D I N G S  AND DETEBYWATIONS 

This proceeding was initiated by the 
Commission July 0, 1876, in response to 
an ap:>lication flled by the State of Cali- 
fornia pursuant to the provlslons of Title 
I. Section l l l t c )  (2). 15 U.S.C. 2311tc) 
( 2 I ,  of the Magnuson-Moss Warranty- 
Federal Trade Commission Improvement 
Act, P u ~ .  L. 99-63?, 15 U.S.C. 2301, ct 
scq.. 11975) thereinafter the "Wnrranty . ..., 
A C L  I .  

l l l c  in~tinl notice of this pmcccding, 
tomhcr aitl; stnff's nnnlpsls of the Cnli- 
fnrnin state law prov1sion.s subnilttcd 
wit11 the n~~~licnt ion,  wns published in 
thc F~oenm REGISTER On July 0. 1070 ( 4 1  
FR 28361). All Intcrcstcd persons were 
knvitrcl to Rle writtcn data, views or nrgu- 
nwits concerning this elattcr or to pre- 
s ~ n t  such Infor~natlon orally a t  public 
hrarings. A ~wriod of 00 dnys wu nllowcd 
for suhnlission of writtcn comments. 
Publlc hearfnbrs. ns nlinounccd In thc no- 
tice, were held Sc~tembcr 13-14. 1070. in 
Las Angeles. Cnlifornin, and septemhcr 
20. 1876. In Wnsllhgton, D.C., with Mr. 
John A. Gray, Attorney, Onlce of the 
Special Asslstnnt Director for Rulenlak- 
in!?. J3ureau of Consumer Protection, pre- 
siding. Evcry pei*son who had expressed 
a desire to present his views orally at 
these hcnrill~s was nccorded the oppor- 
tunity to do so. The public record re- 
mained open for the receipt of written 
data, vicws or .  argumcnkj untll Octo- 
ber 20,1976. 

Section l l l ( c )  of the Warranty Act 
(15 U.S.C. 2311 (cj  ) , provides: 

(c) (1) Except as providecl In subsection 
( b )  and in paragraph (2) of this subsection, 
a State requirement- 

( A )  whlch relates to labellng or disclosure 
wlLh respect to  wrlttcn warrantks or per- 
formance thereunder: 
(B) whlch I8 wlthln the scope of nn appll- 

cable requirement of aectlonr 102, 103, and 
104 (nnd rules Implemcntfng snch uectio~is) ; 
sua 

(C) whlch Is not Idcntlcnl to a rectulre- 
ment of section 102, 103, or 104 (or a rulo 
thereunder). 
ehall not be applicable to wr1tt.cn wnrrantles 
complglng wlth such sections (or rules thcrc- 
under). 

(2) I f ,  upon appllcatlon of an approprlnte 
Stnte agency, the Commiflslon determlne~ 
fpursunnt to rules Issued In accordance wlth 
sectlon 108) that any requlrement of such 
Stnte cover in^ any trannnctlon to which t h l ~  
tltle appllcu ( A )  aRords protectlon to con- 
sumers greater than thc requlrcmenta of thls 
tltle and (B) does not unduly burden tnter- 
state commcrce, then such State requlre- 
ment shall be nppllcable (notwlthutandlng 
the provlslonn of pnmgrnph (1) of thls aub- 
sectlon) to the extent speclfled In such de- 
tcrmlnntlon for so long ns the Stnte ndmln- 
lsters and enforces effecilvely nnp such 
grcater requlremcr~t. 

Section I 11 1 b ) .  15 U.S.C. 231 1 1  b 1 .  pro- 
vides: 

(11) ( l I ?51,11.111:: in tlils t l l k  sli:~11 11ivnllclnte 
or rcstrict nny riplit or rrnlr'tly of nlly con- 
sumer imdcr S:ntc lihw or any other Federal 
law. 

!2 )  Nollii~ig in Ihln LlLle (other thnn sec- 
1h.m 108snd 104rn)(2] and 14)) shall ( A )  
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In its Initial notice the Commission 
alcated that four provisions of the 
~lifornIa laws submitted for Comrnk- 
n ~nalysls would be aRected by opera- 
n of R 111 (c) of the Warranty Act, Le., 
ctions 1793.1, 1797.3 and 17976 of the 
lifornia Civil Code. That notice stated : 

(1 ) Beclion 1703.1 (b)  of the Bong-Beverly 
nsumer Warranty.Act, whlle similar to dle- 
H M ~ C R  rcqlllred by 18 CFR 5 701.3(8) (6) 01 

e reg~~lntions lmplomcntlng 9 102 of the 
nrranty Act. 1s not ldentlcal to <.hat re- 
lremcnt: 
(2)  Tho "Moblle Homo Warranty" deeignn- 
il requlrement o! Calltornle. Civil Code 
707.3 Is nof identical to the provisions of 

103 of the Wnrranty Act; 
(31 That part of D 1707.3(d) of the Call- 
rliln Civll Cod0 whlch requlreu dltrclonure 
tolcphone numbors Is not Identlcnl to the 

rcloxuro pl'ovlded by I6 CFR 701.3(n) (6) ;  
d 
(4) The pre-snle nvnilabllity reqi~lremonts 

11 1707.6 of the Callfornls Civll Code are 
t Idcntlcnl to the requirements of 18 CPR 
rt 701 which also Implements Warranty 

ct 6 102.' 

The purpose of this proceeding is: 
 tletcrrnlne, purauant to the Cnllforni8, 
lltlon nnd the provieionn of rection 111 (c) 
)  of tho Wnrranty Act (I6 U.S.O. 2311(c) 
) ), whcthor the above described State re- 
iromonh afford protectlon to coneurnere 
antor thnn tho requirements of the War- 
nty Act and do not unduly burden inter- 
ate commcrce. I1 It 1s determined that a 
c?vl.sion of the State law affords protect'on 
 consumcra greater than the ntquirementA 
 the Warranty Act and that such provialon 
es not unduly burden lnteratate com- 
erce, then the provlelon will be appllcahle 
 wrltten warranties ln compliance wlth the  
deral requlrementa to the extent apecifled 
 such determination for M long M the 
ate of Cnllfornfn ndmlnlstere and enforces 
fcctively such greater requirement. 

XI. TRRESHOLD ISSUES 

As a general rule Federal and state 
nsumer protection laws are read har- 
oniously and viewed as supplementing 

ach other rather than being in conflict? 
he courts have determined that Federal 
ws will preempt state consumer pro- 
ction laws only when the state leaisla- 
on frustrates the full effectiven&q of 
e Federal law, or when comdiance 
ith both is a physical lmpasslbility~ 
The Congress, in its consideration of 
e Warranty Act, plainly recognized 

'41 FR 28382 (1976). I t  was noted that 
ovhlons ( I ) ,  (3) and (4) would be affected 
ly after tho rules Implementing sectlon 
2 of the Warranty Act are eRectlvc. See 
 Fed. Reg. 60108 (1076), 18 OFR Par& 701, 
2. Tbc Rule% becamo effective 8e of Dcccni- 
dce, eg., Doublc-Eagle Lubricants v. Statc 

 Texas. 248 F. Supp. 616. 518 (1966); Head 
 New Mexico Board 01 Eaanainms, 374 UB. 
4, 427, ( 1983). 
See gcllerally Perez v. Campbell, 402 U.S. 

32 (1071); Florida Ltme an& Avocado Grow- 
s. Inc. v. Paul. 373 US. 132 11983): Hincs 
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these principles and expressed Its inten- 
tion in thts area by including a section 
to deal wlth these m a t t e r s 4  111 en- 
titled "Effect on Other Laws." 

Section l l l tc) '  Ls the centerniece for 
the preemption scheme established by 
Congress. I t  provides that state labeling 
and disclosure requirements which are 
within the scope of requirements of the 
Warranty Act provisions (!I 101, 103, or 
104). or rules thereunder. governin& 
warranty d ~ c l ~ u r e s ,  designations and 
minimum standards, and which are not 
idcnticd to those rewirements, are in- 
applicable to warranties which meet the 
federal requirements. 

Section 111 tc) (2) provides a proce- 
dure whereby states may petition the 
Commission for permission to enforce 
state laws regarding writ.ten Warrant:v 
labeling or dkclosures which are not 
identical to the requirements of the War- 
ranty Act and which would othcrwfje be 
rendered i na~~ l i cab l e  to written warran- 
ties complyingwith Federal standards. 

Section l l l ( b )@ preserves all rkhts  
and remedies of co&umers under state 
or other federal laws and state require- 
ments directed at liability for personal 
injury or com~uen t i a l  damages. 

During this proceeding numerous al- 
ternative intenketations for various sec- 
tions were advanced. The Commission 
believes it Is important to formulate a 
consistent interpretation of the section 
as a whole beiore proceeding to examine 
the speciflc issues raised by the Cali- 
fornia Application. The Commission has 
carefully considered the various inter- 
pretations and the history of the Section. 
This discussion should give states, con- 
sumer groups and industry representa- 
tives a guide to the Commission's 81)- 
proach in interpreting this provision.*' 

The Arst issue concerns the scope of 
the exception provided for in paragraph 
(b). Specifically, does the phrase "right 
or remedy of any consumer" include 
rights under a state labeling or disclo- 
sure requirement? ' In Californi~ for ex- 
ample. under the provisions of ?ne Song- 
Beverly Act a consumer c a i ~  inaintain an  
action a t  law if he is injured by a failure 
to comply with that Act's requirements. 
If that Act contained a warranty disclo- 
sure provis io~Tor  example. that every 
written warranty contain the manufac- 
turer-warrantor's telephone number- 
which was otherwise within the scnpe of 

1 See Part I, supra. 
; See Part I. snpra. 
~Ordlnarlly. the vlews of the agency 

charged with lmplementlng a ntatute are ac- 
corded great welght. See Red Lion Broadcart- 
lng v. FCC, 395 U S .  387. 381 (1969): UdaIl r .  
fallman. 380 US. 1. 18 (1064). 

7 Durlng the coarse of thls proceeding the 
State of Callfornla took the pasltlon that 
state requirements concerning wrltten war- 
rnnty disclosures and labellng can provlde 
consumer rlghts wlthln the meaning of pam- 
graph (b) . See Testimony of Herschel Elkins, 
Deputy Attorney aeneral. Rtate of Callfornln. 
Trnnscrlpt pp. 46-50 (Tr. 46-50). See alao 
Statement of Center for Auto Safety. Record 
pp. 1 IS124 (R. 118-124). and Teathong of 
Dennls Kavanagh. Counsel. mlden S a t e  
Mcibllehome Owners League, Tnc.. R. 16. 

1
e

l
s
c
l
c
s
t
r
(
d
d

s
t
o
o
d
te
~
p
f

v
th
s
W
b
c
q
p
w
th
fl
sc
e
su
v
in
th
se
w
C
e
it
c
n

c
n
n
&
C

th
l
s
th
m
b
th

s
p
A
t
v
4

A
S
a
t
m
o
n
b

FEDERAL REG
NOTICES 

 l l l ( c ) ,  would it be excluded from pre- 
mption because it is a consumer right? 
Since one of the purposes of this legh- 

ation is to provide standards for disclo- 
ures in written warranties. Congress 
ould not have intended for disclosure or 
abeling provisions to be automatically 
onstrued as consumer rights and pre- 
erved. Rather, the Commission believes 
hnt Congress established thc procedure 
lescribed in subparagrnph I 2)  of !i 11.1 
c )  ns the Proper means I;)' which to 
eterniine future npplicnbility of such 
isclowre and labeling provisions? 
Wcre it otherwise, the federal disclo- 

ure scheme would be con~~iletcly frus- 
rntctl. I f ,  for example, a stntc dlsclosrcre 
r lnbeling requirement, preserved by 
perntion of (b), were dlrcctly contrn- 
ictory to the Federal rules, under tlle 
rms of (b) the normnl preen~ption 
.ui:s would not prevail, nnd the Fedcrnl 
rovision. not the state provision, would 
all. 

The proviso in ti l l l ( c )  "except as pro- 
ided in (b)" makes it absolutely clear 
at consumer rights and remedies under 

tate law would never be affected by the 
arranty Act. The proviso may have 

een intended to distinguhh between a 
onsumer right to information and a re- 
uirement to provide information in a 
articulnr form or manner fe.g., in the 
arranty document). I t  is . ;'en possible 
at the presence of the provlso in the 

nal Act is due to a drafter's error. The 
ope of # 111 was limited by the ConPer- 

nce Committee to labeling and disclo- 
re provfsions. The House and Senate 

ersions of the legislation would have 
cluded performance requirements In 
e preemption scheme. The proviso pre- 
rving consumer rights and remedies 
as contained in the House version. The 
onference Committee took out refer- 
nces to performance requirements but 
 left in-perhaps to make it entirely 
lear-the provision that the Act would 
ot affect consumer rights or remedies. 
The phrase "right or remedy of any 

onsumer" in 6 111 (b). therefore. does 
ot include any right to a speciflc man- 
er of disclosure or labeling of informa- 
I-- 
lU11. 

The next issue concerns the scope of 
e preemption scheme itself. Bection 

l l f c )  (1) lists three elements which a 
tate requirement must meet to be withln 
e scope of this section. These require- 
ents are In the conjunctive; all must 
e found for a reauirement to be within 
e scope of the section? 

-'It sl~ould be rc~~etnbcrcd too that thls 
tntute was pa.ssed prlor to the recent Su- 
reme Court declslon recognizing 8 Flret 
mendment "rlght" to commerclnl lnforma- 

lon. See Virginin State Board of Plt.armaay 
. Virglnfa C l t f s cm Consunrer Council, Inn- 
25 V.S. 748. 90 Sup. Ct. 1817 (1976). 
,The leglslntlve hlstorg of tlle Warranty 
ct lndlcnten thnt the Horisc verslon of 

 l l l f r )  ( 1 )  wna adopted In the Act. From 
 readlng of thnt Lrctlon It appears clear 
hat I l l l ( c ) ( l )  ( A ) ,  (B) ,  and (C) were 
eant. to be conjunctive, and the absence 

f an "and" between subparagraphs ( A )  
nd (B) la merely the result of a normal 
Tammntlcnl pmrcss. See nlso TJnlvemlty of 
I 
Penney's would ploce a nonexlntsnt "or" be- 
tween the clauses, whlch the Comnlleslon be- 
IleVeR would be contrary to the 1eglRlatlve 
Intent. 

Fiiat, the sti~te iscquirement must re- 
lnte to "labeling or disclosure with re- 
sgcct to written wnrranties or perform- 
nnce tl~creunder. It k the Commission's 
vicw thnt the phrnsc "with respect to 
written wnrrnnties or performance 
thereunder" in E l l l ( c )  c 1) (A)  was in- 
tended to modify the phrase "which re- 
lntcs t.o ll~beling or tiisclosure." Thus we 
intcrprct the clnuse to mean that state 
rer~uirenlcnts which relate strictly to 
anrrnnty pcrformnncc, and whbh do 
not illvolve wnrranty Inbeling or disclos- 
ure of terms, are outside the scope of 
B I1 1 ( c )  . In other words, we read this 
clnuso as dealing wilh state requirements 
upllich relate to lnbcling or disclosure 
wlth respect to written warrnnties, and 
with fitfltc requirements whbh relate to 
lnbelinfi or disclosure with re~pect to per- 
formance under written warranties, 

This construction ia supported by the 
legislative history of this section. While 
the scopo of this provision, as proposed 
in both houses, extended to labeline dis- 
closure and "other requlrcmenta"'O or 
"other matters,"" this latter language 
was dropped in the Conference Commft- 
tee. No explanation for tIlL is provided 
in the Conference Report but it may be 
inferred that Oongresa intended that the 
scolx of this section should extend only 
to l~beling and disclosure provisions. 

second, the state requirement must be 
within the scope of # 102, 103, or 104 (or 
rules thereunder). Section 102 of the 
Warranty Act authorized Commisslon 
promulgation of FTC regulations gov- 
erning disclosure of written warranty 
terms and conditions of consumer prod- 
uct warranties. A rule'has been promul- 
gated pursuant to the statutory mandate 
establishing requirements for warrantors 
for disclosing written warranty terms 
and conditions. Thus, a state require- 
ment would be within the scope of the 
Federal requirement if it requires dis- 
closure of terms in a written warra-nty 
in a manner different from the Federal 
rules or if i t  requires disclosure of addi- 
tional terms in the warranty." The 
Commisslon has also promulgated a rule 
establishing requirementa for pre-sale 
availability of warranty terms. A state 

Chicngo Press "A Mnnua: of Style," 16.64 
( la  ed., 1060) and the comments of the 
Center for Auto Safety. R. 127-128, and 
National Consumer Law Center, R. 114-116, 

But see Btntemcnt of J. C. Penney Co., R. 
160. Penney'a contended that: 

[Tlhe ataR analyels relies upon a con- 
junctlve constructloll at the end of section 
I1 1 (c) ( 1) ( A ) ,  thus inferring the prwnce 
of a nonexbtent "an* and subetitutes the 
Inferred "and" for the eemicolon whlch ac- 
tunlly appears. Penney disagree# wlth thin 
lnterpretatlon and believee that the pres- 
ence of the semlcolon further eatabllshed a 
Congressional lntent to preserve unlformlty 
of wrltten warrany requiremenb. 

10s. 356, 03d Cong.. let Beae., 5 113(b) 
11873). 

19 H~R. 7017, 034 Cong., 2nd Sees., 1 Il l (o)  
(A)  (1073). 

1:: 10 CFR PWt 701. 

ER 4, 1977 



requirement would be within the scope 
of thls requirement If It establishes writ- 
ien warmnty pre-sale nvailabllity re- 
cluirements dinerent from or in addition 
to those of the federnl rule.'Vcotions 
103 and 104 create a lnbeling scheme for 
wnrranties." These sections divide the 
universe of warranties into two types- 
1.c.. those which meet the Federal mini- 
mum requirements for a warranty ("full" 
warranties) and thase which do not 
("limited" warranties). The Commission 
hns stated that these designations must 
nppenr clenrly m d  conspicuously ns n 
cnptbn or prominent title of the wnr- 
ranty.' A state requirement would be 
wlthin the scope of these provisions if it 
imposed a warrnnty designation require- 
ment different from the Federnl scheme 
or  if It attempted to alter the stnndards 
for quaUfying for the Federal "full" war- 
ranty designation. 

Finally. the state requirements must 
be different from the Federal require- 
ment. 

If an the conditions above are met, 
then the s h t e  requirement will be ren- 
dered inapplicable t~ written warranties 
complyfng wlth the provbions of the 
Warranty Act section or rules thereun- 
der. Thus 4 lll(c) does not in fact pre- 
empt state provisions: it merely ren- 
ders them inapplicable to warranties 
which meet the Federal requirements. 

Further. subparagraph (2) of 8 Ill t c) 
provides for a procedure whereby such 
s t a b  requirements can be made appll- 
c8ble even to warranties meeting Federal 
regulations. A State may apply to the 
Commlsslon for thts determination. In 
reaching this determination, the Com- 
mission must consider whether the state 
requirement in question affords Protec- 
tion to consumers greater than the re- 
quirements of the Warranty Act and 
does not unduly burden interstate com- 
merce. 

The questions of greater protection 
and undue burden are complex issues re- 
quiring careful analysis. They can only 
be answered on a case-by-case basis. The 
Commission 'believes the proponent of 
the state requirement has the burden of 
showing that the requirement provides 
more protection to consumers than the 
Federal requirement. Likewise. persons 
viewing the state requirement as unduly 
burdensome have an obligation to sup- 
port, by more than mere c O ~ C I ~ ~ O I '

16 CF'R Wrt 702. Note that other rules 
are authorized by JI 102: 8s they are promal- 
gated. additlonal state rules may 1811 with- 
in their scope. 

p4Sectlon 104 appears to be a group of 
substantive provisions and In fact is en- 
titled "Federal Minlmum Standards For 
Warranty." Iiowever. the fact that no war- 
rantor need meet these requirements, but 
must merely choose a "designation" or label 
dependng on whether he meets them, makes 
those requirements merely part of thc label- 
ing scheme estbllshcd In 8 103. 

1°C Magnunon-MO~B Warranty Act Im- 
plementation and Enforcement Policy, 40 
Fed. Reg. 25721 (June 18. 1915): Interpreta- 
tlons of Magnunon-M088 Wfuranty Act 16 
CFR Part 700. 42 Fed. Reg. a6112 (July 13. 
1977). 
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statements and unsupported allegation. 
their contentions with respect to a re- 
quirement's burdensomeness. 

I t  should be noted that U.S. Supreme 
Court decisions interpreting the Com- 
merce Clause (US. Const., Art. I, P 8, cl. 
3) have established that only undue 
a~ld  dlscrlminatory burdens me forbid- 
dell by the Commerce Clnusc."' The 
Commission believes these decisions set 
orth the basic criteria for determining 

whether a State requirement constitutes 
n "undue burden on interstate com- 

nicrce" for purposcs of subparagraph (2) 
of 9 lllic). 

One flnnl point should be added to 
this annlysis. Warrantor. and industry 
commentators throughout this proceed- 
ing argued that the Purpose of the War- 
ranty Act was to preserve uniformity of 
wnrranties-4.e.. to ensure that nation- 
wide manufacturer-warrantor8 would 
not have to comply with a multiplicity of 
State laws on the subjrnt. They base 
their contentions on t he  c'ommlt&e Re- 
ports '' published before the Conference 
Comrrrlttee changed 1 111. The purpose 
of the Act, however, is to provlde minf- 
mum dtsclosure and content standards 
for warranties. 

The Commission believes that Con- 
grcss rejected the idea of unflonnlty of 
warrnnties as the major purpose of 1I 11 1 
cc) when it limited its scope to labeling 
and disclosure requirements. It also re- 
jected We Idea of uniformity of disclo- 
sure requirements as prcdomhnt  when 
it rejected the Senate's absolufe preemp- 
tion scheme and substituted the House 
version which Provides for a savings pro- 
cedure for such State laws. While uni- 
formity of wamnty documents is a goal 
of g 111, therefore, it Is by no means the 
predominant goal. 

As noted herein, because of the com- 
ments received dudng this proceeding 
and re-examination of the legislative 
history of the Warranty Act, the Com- 
mission has made slight changes in its 
analysis of O 111 since publication of the 
inithl notice. One additional point 
should be made in this regarc!. As dis- 
cussed above, the Commlssiori is now 
convinced that the legislative history of 
O 111 supports the conclusion that the 
section was meant to npply only to writ- 
ten warranty labeling and disclosure re- 
quirements and not to substantive war- 
ranty perfonnance requirements. There- 
fore. the earlier analysis of several sec- 
tions which were declared exempt from 
preemption, either because they con- 
tained performance requirements iden- 
tical to those of 1 104 or becaw they 
constituted consumer rights or reme- 
dies, would Instead be considered out- 
side the scope of this section because 
they do not involvo written warranty la- 
beling or disclosure. More specifically, 

:'!See, e.g.. Huron Portland Ceineirt Co, v. 
Detrott, 302 U.S. 440. 443-444 (1000) : Brcard 
v. City o j  Alezandrfa, 341 U.S. 622, 640441 
(1951) : Dean Milk Co. v. City of Madison, 340 
U.S. 340,354 (1861 ). 
r78. Rep. No. 83-161, 83rd Cong., 1st Bern. 

(1973); EIa. Rep. No. 93-1107, 83rd Cong., 
2nd Sesa. (1973). 
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he discussion In staff's analysis, pub- 
d with the initial notice, concern- 
California Civil Code 0 5  1793.2 to 
.5 and 1707 to 1707.4. 

CONSIDERATION OF STATE REQUIREMENTS 

. Msclosure 01 repair jacflities. Sec- 
 102 of the Warranty Act mandates 
t the Commission promulgate rules 
iring full disclosure of written war- 
y terms and conditions. The Com- 
sion has canled out this directive by 

ulgating 16 CPR Parts 701, 702 
ch became effective December 31, 
. 
ection 101.3 (a) (5) '"of the Commls- 
's regulations implementing 8102 re- 
es that a written warranty contain 
mailing address of the warrantor or 
 person responsible lor performance 
erranty obllgattons. 

ection 1703.l(b) " of the California 
il Code provldea that a warrantor 
 melntains service and repair facill- 
 ln California must disclose the lo- 
on d such facilities by one of three 

CFR 1 701.3(8) entitled #'Written war- 
y termeBD provldfm, in parthent y&: 
a) Any warrantor warranting to a con- 
er by m e w  of wrlttsn warranty * . * 
l  clearly and eoneplcuouoly dtaoloee in  
ngle document in slmple end readily un- 
toad language, the followln# Items of ln- 
atior1 : 

* 
6) A step-by-step e x p m t l o n  of the 
edure which the c6neum4r should follow 
rder ta obtaln performance of any war- 
y obllgetlon, including the persona or 
e of persons authorized to perform war- 
y obllgationa. T h b  includee the namo(8) 
e warmtor(e) ,  together with: the mall- 

sdd.resa(es) of the w m n t o r ( s ) ,  and/or 
name or tltle and the address of m y  em- 
ee or department of the warrantor re- 
sible for the performance of wamnty 

gatione, and/or a telephone number 
ch Consumers may use wlthout charge to 
in information on warranty perform- 
 * * *'* 

"(b) Every manufacturer, dIst.ributor, or 
iler making expresa warranties and who 
t8 to maintain ~ r v i C e  and rcpair fnclll- 
wlthin thie state pursuant to the pro- 
ns of thls chapter shall: 

 1) At the time of sale, provlde the buyer 
 the name and Rddrevr of each such 
ice and repair fncillty within this state: 

2) At the tlme of sale, provlde the buyer 
 the nnmo and addrew and tclcpho~rs 
ber of the service and rcpnlr flcclllly 

tral dlrectory wlthin this Stab. or tlw 
free telephone number of a service and 
ir fncillty central dlrcctary or~tslde th1.i 
. I t  ahall he the duty of the centrnl 

ctory to provide, upon Inqnlry, the nnmc 
 add re^ of the authorlzed uervlcc ntld 
ir fwility nearest the buyer; or 
(3)  Maintain at  the premlscs of rctnll 
rs of t:>e warrnntor'n coneumer goods n 
ent lhtlng of such urarrantor's author- 
 semico and repair facllittes. or retnll 
r8 ta whom the consumer goads nre tr, 
eturned for servlce and repalr. which- 
 l~ applicable, wlthin thLa a t e .  It shnll 
he duty of every retell seller provided 
 such a lletlng to provlde, on Inqulry, 
name. address, and telephone numGr 

he nearest authorlzed service and remir 
ity, or the retail mller to whom 'the 
umer goade ere to be returned fo~,servlce 
repnir, whichever Is applicable. 
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methods. The warrantor may (1) give 
the buyer a lkt showing the name snd 
address of each such repair facility: or. 
(21 give the name. address and telephons 
number of the repair facility central dr- 
rectory within the state or toll free num- 
ber; or (3) maintain a t  the seller's prem- 
ises a list of authorized service facilities. 
I n  the latter instance. it is tho duty of 
the seller to provide the name. address 
and telephone number of the nearest 
repair facility upon request. 
This section of the Federal regulations 

concern. dkclosures of the location of 
tlre warrantor or the person responsible 
for warranty performance. The State of 
Califo~mia. for the protection of con- 
sumers in that state, has establlslred a 
similar requirement that the location of 
repair facilities be disclosed, but the dL- 
closure required is more comprehensive 
than that prescribed by the Federal reg- 
ulations. 

At the hearing on this matter it was 
also brought out by the State of Califor- 
nia that so long as the required informa- 
tion is presented (or is available) a t  the 
time of eele it need not be disclosed in 
the written warranty itself.=" A reading 
of the statute conArnk that powhere does 
the provision require a d i s~ io s~ re  in the 
written warrant; itself, although inclu- 
sion in the warranty is one way to 
comply. 

As discussed above, the scope of War- 
ranty Act 5 102 and the regulations pro- 
mulgated thereunder extends only to in- 
formation that is required in a urritten 
warranty. As the Californin State provi- 
sion does not mandate written warranty 
terms or disclosures, i t  Is not within the 
scope of Wamnty  Act !l 102 or the regu- 
lations ~romulaated thereunder. 
The ~ommirf;rion concludes therefore 

that 1 1793.l(b) of California's Civll 
Code. is not a warranty requirement 
within the scope of P 111 of the Warranty 
Act and thus is not subject to preemp- 
tion. 

B. Mobile home warranty title rcquire- 
ment. Section 103 " of the Warranty Act 
requires that a warrantor clearly and 
conspicuously designate. or label, its war- 
ranty either "full (statement of dura- 
tion) warranty" or "limited warranty." 
Sectior~ L797.3 " of the California Civil 

: ' Testimony of Herschel Elkil~s. Deputy 
.S~torilry Oeneral. State of Callfornin. TT. pp. 
57-58.60-61. See also Statement of Center for 
A n t o  Safety R 116 n. 2 and R 117 n. 6. 

A Wnrranty Act 5 103. 16 U.S.C. 5 2808. pro- 
vldoa in pertinent part: 

"tab Any warrantor wnrrnnt.lng n con- 
sumer product by menns of a wrltten 
warranty ahall clearly and ~onrp tcuo~s ly
designate such anrrnnty 111 the following 
!!l~llllrT. - : 

" I  1 I If the wrltten snrrarl tg xirects the 
Feder.~! mintmuin standnrds for wnrrnnty set 
forth I n  section 104 of thla A r t .  then I t  shnll 
130 coiispicuonsly designntcd s If1111 (slnte- 
~ncnt  nf duration ) warrnnty.' 

"12) If the wrlttcn warranty doas not mcct 
the Federal minimrim stnndardr *. tlwn 
I t  shnl: be consplcnou!ily de%Ignnt~d n 
'Ilnrltcd warranty: 

2: T h e  mobilehome warranty from tho 
manufacturer or dealer ta the buyer shnll be 
n e t  forth In a separate written dncument cn- 
titled 'Mobllehome Warranty.' *" 

FEDERAL RE
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Code requires a wrltten warranty to be 
ghen in connection with the sale of mo- 
bfle homes, and requireg thla warranty to 
be entitled "Mobilehome Warranty." 

The Commission in its Final Interpre- 
tations. 18 CFR 700.6ta). 4 1  FR 38112 
(July 13. 1977). stated that the "full" 
and-"lln&d" designations provided by 
the Act "are the exclusive designations 
permitted under the Act, unless a specific 
exception is created by rule." The Com- 
mission alsc stated that the appropriate 
designation "should appear clearly and 
conspicuously as a caption. or prominent 
title." to the warranty. The Commission 
intended to ensure that readers would 
focus in the first instance on the status 
of the warranty with respect to the Fed- 
ern1 minimum stnndards for warranties. 
The California requirement, which 
would lead consumers to focus instead 
on the product being wnrranted, is in- 
consistent with this goal. 

The state provision thus is a labeling 
provision within the scope of a require- 
ment of JI 103 of the Warranty Act, and 
not identical to it. It Is therefore subject 
to the provisions of O l l l ( c )  of the Act. 
The provision may be preserved, how- 
ever, under paragraph tc) (2) of that sec- 
tion if it aRords consumers greater pro- 
tection than the Federal requirement 
and does not unduly burden interstate 
commerce. California Deputy Attorney 
General Herschel Elkins testified that 
many mobilc homes are now sold with 
a number of separate warranties on dif- 
ferent wrtions of the home. and that 
consum~rs are frequently confused as 
to the coverage of a particular warranty. 
He stated that preservation of the state 
grovision would assist consumers in 
knowing just what the warranty covers,'J 
However, a statement of what the war- 
ranty covers must in any event appear 
in the warranty. The Commission finds 
that this state provision does not afford 
the necessary greater protection to con- 
sumers. Therefore it shall not be appli- 
cable to warranties which comply with 
the Federal rule. 

C. Telephone number requirement. 
Section 701.3(~) (5):' of the rules im- 
plementing Warranty Act P 102 requires 
dis?losure of the mailing address where 
consumers may obtain information on 
warranty performance: however, dis- 
closure of a telephone number which 
consumers may use to obtain such infor- 
mation Is optional. Section 1797.3 of the 
California Civil Code requires that the 
mobilc homc wnrrnnty mandatcd therein 
contahi the address and phone number 
of where to mail or deliver written no- 
tices of defects.'. 

This state provision is within the scope 
of a requirement of a rule proinulgated 
under ! 102 of the Warranty Act, since 

='Tebtlmony of Hrrsrhcl Elklll~. D q n t g  
Attorricv Gci~cral. Stnte of Cnllfornln, Tr. 86. 

-I S r c  note 10. supra. 
Y.Scctlon 1707.3 prsvldcs that  n wrltten 

wnrrnnty hc dellvercd to the buyer of n 
mobile home nt  the time t l ~ c  contract for 
nalc Is slgl~cd nnd t h n t  thc wnrrnnty cantnln 
certnln terms. Term ( d )  provldes that "the 
addres. nnd telephone ilnmbcr of where to 
nrall or dcllror written notlccs of defccte 
s!lnll hc 4-1 fort11 111 tllc docuincnt." 
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It requires certain information to appear 
in the warranty itself. Furthe:, It is not 
identical to the Federal requirement, and 
is therefore subject to preemption under 
JI l l l (c )  of that Act. The provision may 
be preserved. however, under paragraph 
(a) (2) of that section if it affords con- 
sumers greater prate-tion than the Fed- 
eral requlement and does not unduly 
burden interstate commerce. 

The state requirement compels the use 
of a telephone system for receiving con- 
sumer grievances. Warrantors who do not 
presently have such a system would be 
required to install one. The Nation~l Re!- 
tail Merchants Association " stated that 
the requirement would therefore be a 
burden' However, such a requirement a f -  
fords simiflcantly ~ rea t e r  protection to 
consumers than the warranty Act which 
hnu no such requirement." The consumer 
hns a fast and convenient method of 
conrnlunication with the warrantor. The 
consumer can make personal contact 
with the responsible P a w ,  and can re- 
ceive an immediate response. Any bur- 
den imposed on the warrantor L out- 
weighed by tho benefit to the consumer 
of having tllis conrmunication system 
available. 

For thoso warrantors who presently 
have a I V ~ Y  of handling consumer com- 
~1ainLs by telephone, listing the tele- 
phone number in tne warranty is merely 
a slight inconvenience. While the bur- 
den could be greater on nationwldie war- 
rnntors if other states were to impose a 
similar requirement,'"it is lrardly an un- 
due burden within the meaning of 1 111 
I c) 12 I of the Warranty Act. 

It must be noted that industry repre- 
sentatives offered absolutely no data to 
establish the burdensomeness of this 
equirement, 

The Commission therefore concludes 
hat this requirement provides con- 
umers meater protection than the War- 
anty Act requirement and wfll not un- 
uly burden interstate commerce. Fur- 
hermore, the state has made an ade- 
uate showing that i t  has the capability 
o enforce thk provision. According to 
he remarks of tlre Deputy Attorney Oen- 
ral, California's Attorney beneral has 
uthority under common law principles 
s well as under California Civil Code 

 3369 ta bring actionR against companies 
ngaging in unlawful and unfair business 
rnc t ices .~  The state requirement will 

herefore continue to be applicable to 
arranties coml~lyhg with the Magnu- 
on-Moss Warranty Act and regulations 
hereunder. 

R 107. 
S r e  Testimony of Dennis Knranagh. sen- 

ral Counsel, aolden State Mobllehome 
u7nern League. Inc.. Ti. 11-12: Testimony of 
erschel Elklna, Denuty Attorney Oenernl, 
tnte of Cnllfornia, Tr. 66-88. 
="SPC Statements of Champion- Homo 
uilders Co., R 148; Fleetwood Enterprleee, 

nc.. R 137: Bkyllne Corp.. R 130. 
alSi?P T~stimony of Herschel Elklne. Deputy 
ttorney aeneral, State of Callfomta, Tr. 

1-64: and People v. Arthur Murray, 288 (OA 
d) 333. 348-340: People v. Superior Court, 
 1 CA 38 ) 283.287. 
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D. Pre-sale availabilitu requirement. 
Section IO2cb) (1) (A) of the Warranty 
Act authorizes the Commlssion to pre- 
scribe rules "requblng that the terms of 
any written warmnty on a consumer 
product be made available to the con- 
sumer tor prospective consumer) prior 
to the sale of the product to him." A 
rule implementing this provision was 
ruwnntlpnted by the Commission and be- 
came effective December 31, 1976." The 
rule requires that wrrrrrmtois' written 
warranties be mnde available to consum- 
ers prior to ssle by one of four  method^.^ 
This requirement may be met by displny- 
lng the warranty in close conj~mctlon
with the product. by maintaining copies 
of warranties in 3 binder available to the 
consumer. by displaying the product's 
package if the warranty appears on it, 
or by posting a sign containing the war- 
ranty. Section 1797.5 '' of the California 

16 CFR Pnrt 701. 
I6 CFR 5 702.31 a) cntltlrd "Pre-snle 

ar.nllabllitg o? wrltten warranty termS" pm- 
vldes In pertlnent p a t  that: 

" 1 Tlhe seller of a consumer product wilh a 
written warranty shall : 

"(1) Make a~aUnble for the prospectlve 
buyer's review, prlor to sale, the text of such 
written warranty by the use of one or more 
of the followlng menns: 

"(1) Clearly end consptcuoisly dlsplaylng 
the text of the wrltten warranty In close con- 
Junctlon to e r h  wmrranted product; and/or 

"(11) malntainlng a binder or series of 
bh~den, whlch contoin (s) coples of the war- 
r a n t l a  for the products sold In ench dcpart- 
ment in which any consumer product wlth a 
wrltten warranty ls offered for sale. Such 
blnder(s) shall be mnlntalned in each de- 
partment, or in a loeatlon whkh provides 
the prospectlve buyer wlth r d y  access to  
such blnderts). and shall be pmmlnently 
entttted Wemautlee' or other slmilar title 
whlch dearly Identtfles the binder@). Such 
bbder(s) ahall be lndexed sccordlng to prod- 
uct or warrantor w d  ahall be maintained up 
to date when new wannnted products or 
models or new warrantlea for exlstlng prod- 
ucta are Introduced into the store or depart- 
ment by substituting superseding warran- 
ties and by adding new warranties ns nppro- 
prltrte. 
'The seller shall elther : 
"(A) display such binderls) h~ a manner 

reasonably calculated to elicit the prwpec- 
tlve buyers attentlon: or 
"(B) make the blnders ~ ~ B U a b l e  to pro- 

spectlve buyers on request, and place slgm 
reasonably calculated to elicit the prospec- 
tlve buyer's attentlon In promlnent 10~atl0nS
in the store or department advlslng such 
praqpective bulyers of the 8vaUnblllty of the 
btnders. lncludlnp instructions for ohtnlnlng 
acces.; and;or 

" I  111) dlspl.?ying the pzkage of nny con- 
hslmcr prorlllrt on whlch chc text of the writ- 

- -'-ten anrra*ry is disclosed. In a manner such 
that the warrants 1s clearly vlslble to pro- 
spectlve buyers a t  the point of ssle; and/or 

"clv) placlng In close proxlmity to the war- 
rnnted collsllmer product a notice which clls- 
CI:,:CS the text  of the written warranty. 111 
P. mnnner whlch clenrly identifies to prospec- 
t ~ v e  huycr!; Lhc prtd11r:tg LO wh!ch the notice 
npolics." 

Section 702.31b) req~llrcs warrantors to 
nlnkc reqrllred makrlals avnllable to sellers. 

"'"Notfce of warrant; display: posting. 
Every dealer shall dlsplay a notice of reason- 
able slze statlng the exlqtence of a one-year 
FlDiRAL 
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Civil Code requires that mobile home 
dealers dbplsy in the area where sales 
contracts am dgned. a notice stating w e  
existence of a one-year warranty and s 
sample copy. 

This State provision is a requirement 
within the scope of a rule promulgated 
under O 102 of the Warranty Act. Fur- 
ther. It is not identical to the Federal re- 
quirement and b therefore subject to 
preemption under 9 I l l (c)  of that Act. 
The provision may be preserved, how- 
ever, under paragraph (c) (2)  of that 
scction U i t  affords consumers greater 
protection than the Fedelnl requirement 
nnd does not unduly burden interstate 
commerce. 

National Retail Merchants Associa- 
tion asserted that this State srovision 
appears to offer less protectionthan the 
Federal regulations because it does not 
require that the warranty itsell be dfs- 
played."' However, the representative of 
the State of California disagreed with 
thls interpretation and stated that copies 
of warrsnties must be posted." 

The provision therefore differs from 
tho Federnl requirement in two ways. 
First. the State provision require8 post- 
ing of the text of the wttrranty, whereas 
the Federal rule pernlits, as an altoma- 
tfvc to posting the text, the use of a 
binder wldch k calculated to attract 
shoppers' attention or whose availability 
is nilnounced by similruly conspicuous 
signq. Second. the State provision re- 
quires thc display of the warranty in the 
area where sales contrncts are dgned, 
while the Federal opt!oas regarding 
posting of the warranty require it  to 
appear where the wwanted products 
nre displayed. In the mobile home lndus- 
try. the functions of product display and 
contract signing are llkely to be per- 
formed in septlrate areas. Thus, compU- 
mce with the State provision will not be 
sufecient compliance with the Federal 
rule, and vice versa. Preservation of the 
state method of presale availability wffl 
therefore entail for sellers separate com- 
pliance wlth the State and Federal pro- 
visions. The Comtnlsdon is not convinced 
that posting a copy of the warranty in 
the area for contract signlng, where con- 
sumers may well never go until their 
purchase decision has already been made. 
provides greater protection than posting 
signs announcing the availability of war- 
ranties in the display area. The Commis- 
sion feels the extra burden on sellers of 
providing two sets of pre-sale mnterials 
is not justifled by such benefit to con- 
sumers as this state provision may give. 
The State provision will therefore not 
be applicable to warranties which com- 
ply viith the Fcdcral rule. I t  should be 
noted. however, that the Cornrnlssion 
does not hcre make nny determination 
of whctbcr a slate provision niantlnting 

v..arrmty Rncl a Fanlple ropy r d  silch wnr- 
rnntp. The notlcc shall be post,ed In ench nrcn 
wll~rc! purcllsw orders and ronclillonnl sn1c.u 
ccmtr%~tD arc arlt tcn." 

'I1 R 108. 
2'Testlmony of Herschcl Elklns. Deputy 

Attorncy Gc~~eral,  Stntc of C~llfcxl l ln .  I'r. G L  

n

l
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o m  of the four Federal options would 
meet the requirements for preservation 
In P l l lcc) (2). 

IV. FINDINGS 
In view of the above stated conclu- 

sions, the Commlssion mnkes the follow- 
ing findings pursuant to its authority 
under the Warranty Act and speciflcnlly 
under 15 U.S.C. 231ltc) (2) : 

( 1) California Civil Code P 1793.1 (b)  . 
which requires that warrantors main- 
talning service and repair facilities in 
California disclose the location of such 
facilities. is not a state requiremcnt 
within the scope of D l l lcc) of the War- 
ranty Act and thus is not subject to gre- 
cmption under that section. 

(2)  California Civil Code 6 1797.3. 
which requires that the state-mandated 
mobile homo written warranty be en- 
titled "Mobilehome Warranty," does not 
alTord protection to consumers gre~tcr  
than the requirements of the Wnrranty 
Act. 16 U.8.C. 2301. et seq.. and regula- 
tions thereunder, and therefore shall not 
be applicable to warranties complginp: 
with that Act. 

(3) CaUfornia Civil Code 1 1707.3 (d) , 
which provfdes that telephone numbers 
be disclosed in a state-mandated mobile 
home written wtlrranty, affords protec- 
tion to consumers greater than the rc- 
quiremcnts of the Warranty Act. 15 
U.S.C. 2301, et sea, and regulations 
thereunder, and does not unduly burden 
interstate commerce: therefore, thk 
State requirement shall be applicable to 
warranties complying with the Magnu- 
son-Moss Warranty Act for so long as 
the state administers and enforces cf- 
fectkely such greater requirement. 

(4) Californle Civil Codo 4 1707.5, 
which provides that mobile home dealers 
display a notice stating the existence of 
a one-year warranty and a sample copy 
of such warranty, does not afford pro- 
tection to consumers greater than the re- 
quirements of the Warranty Act, 15 
U.S.C. 2301. et sea., and regulations 
thereunder, and therefore shall not be 
applicable to warranties complying with 
that Act. 
V. LETTER OF NOTIFICATION TO APPLICANT 

For further information, the Commis- 
sion's letter of notiflcation to the Attor- 
ney Gene~al of California is set forth: 

FEDERAL TRADE COMMISSION, 
OFFICE OF THE SECRETARY, 

Wahfnpton, D.C. 
fion. EVBLLE J. YOUNGER, 

Attorrrey General. Stnte of Cali/ar~rfa Dv- 
partment of J u t k c ,  3580 Wtlshirc U1r.d.. 
Lo8 Angcles Calif. 
(Attention: Herschcl Elklns, Deputy AL- 
torney aenernl) . 

DEAR MR. You~oen: The Commteslon has 
concluded the proceeding entltled "Determl- 
nntiolr of Appllcnbillty of Cnllforuin Stnte 
Lnw tO Warrailtors Colnplylng with the Mng- 
uson-Moss Wnrranty Act." 
Attnched is n copy uf the Notice to be pl111- 

ished In the FEDERAL R E ~ X ~ T E R  concerning 
the Comn~lnslon's final detenntnntlon In tlrls 

atter. Briefly. the Commi~~lon mnde the 
ollowlng findings pursuant to I t .  authority 

under the Warranty Act and ~pectllcnlly 
nller % 111 (c) (2), 15 U.S.C. 0 aSlI(r) (2) : 

R 4, 1977 
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GENERAL SERVICES 
ADMINISTRATION 

pPMR Temporary Reg. 41 1 
AGENCY PROCUREMENT REOUESTS - - - - - - - - 

FOR AUTOMATEDDA~A PROC~SSSINO 
EQUIPMENT, SOFIWARE, MAINTEN. 
ANCE SERVICES, AND SUPPLIES 
General Services Administration Action 
1. Purpose. This regulntion temporarily 

suspends the requirement in 8 1-4.1105 
cb) for OSA to take action on an agency 
procurement request (APR) withir. 20 
workdnys. 

2. Eilcctive dnte. This re~ulntion is ef- 
fective September 23.1977. 

3. Expiration date. This regulation wil] 
continue in effect mtil  March 31, 1978. 

4. Background. a. The number of APR's 
received from Federal agencies over the 
past few months hss increased signifl- 
cantly. At  the same time, congressional 
interest has been expressed in many ADP 
procurements. Due to the increased 
workload. i t  has become more and more 
dimcult for GSA to meet the prescribed 
20 workday response time. The result has 
been that agencies have sroceeded with- 
out a substantive C3SA review. A continu- 
ing absence of these reviews h inconsls- 
tent with GSA's responsibilities under 
Section 111 of the Federal Property and 
Administrative Services Act of 1949, as 
amended (40 U.S.C. 759) (Pub. L. 80-306, 
the Broob Act). Accordingly, it L deck- 
able to prescribe an alternate procedure 
for use on an interlrn basls. 

b. In view of the foregoing clrcum- 
stances it  is appropriate and necessary to 
suswnd temporarily the requirement in 
9 1-4.1105(b) for 0 8 A  to take action on 
an APR within 20 workdays. M A  wfll 
make every effort to expedite its action 
on each APR. In view of the potential 
impact on fulfillment of agency needs, 
GSA will continue to seek an early. more 
satisfactors solution to this problem. 

5. Efect on other issuances. Section 
14.1105 is amended to read as follows: 
1 1-4.1105 GSA action on procurement re- 

quests. 

(b) Expeditious action will be taken by 
0 S A  after receipt of full Information from an 
agency involvlng a request for procurement 
ss provided ln B 141104. Agencies shall not 
proceed with the procurement until a dele- 
gation of authorWy haa, in fact, been granted. 

JAY SOLOMON. 
Administrator of General Services. 

[FR Doc.77-20101 Flied 10-3-77;8:46 sm] 
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CHANGES IN THE SMALL BUSINESS ACT 
BY PUB. L. 95-89 

1. Purpose. This regulation provides an 
interim Implementation of Pub. L. 05-80, 
which amended the Small Business Act. 

2. Effcctfvc date. This regulation is ef- 
fective 

3. Erpiratfon daic. This regulation wlll 
continue in effect until canceled. 

4. Background. Pub. t. 95-89. August 
4,1977. amended the Small Business Act. 
Title V-Procurcment Assistnnce, of thc 
public law expanded the ~uthority of tho 
Small B~ulness Administration r BBA) to 
certify the responsibility of small busi- 
ness concerns for both purchnses and 
snles, to estnblish priorities rcgnrding the 
award of contracts to smnll business and 
labor surplus nrcn concerns, and to prc- 
scribc proccdurcs npplicnble to award. to 
slnall busincss concerns iiivolving the 
Wnlsh-Healey Act. 

5. Agency action. Agencies sliall com- 
ply with the provisions of the Small BUS- 
iness Act. as amended by Public Law 95- 
89, when the provisions of the FPR are 
inconsistent with the provisions of the 
Act. 

6. Effect on other issuances, a ,  To the 
extent that the provisions and clauses in 
the FPR are inconsistent with Pub. L. 
05-80, the provisions of the Act apply. A 
formal amendment of the FPR which 
imdementa the Act will be issued as soon 

~~ ~ - ~ -. 

as bossible. 
b. The following R ~ O V ~ ~ O ~ S  (not nec- 

essarily all inclusiie) of the FPR are 
af~ected and will require modification: 

(1) Certificate of Competency pro- 
gram, B 1-1.708. The FPR provisions 
which restrict SBA's authdrity to "ca- 
pacity and credit" only are modifled by 
the Act to grant SBA ~tatutory authoritv 
to certify the competency of any small 
business concern with respect ta all ele- 
ments of responsibility, including but 
not limited to canability, competency. 
capacity. credit, integrity, perseverance, 
and tenaeitv. 

(2) Walsh-Healey Public Contracts 
Act, Subpart 1-12.6. The FPR require- 
ment that the contracting omcer lrrovide 
flndings of tnelisibility end supnorting 
documentation to the Wage and Hour 
Division of the Department of Labor la 
modifled by the Act with respect tci small 
business concerns. SBA is nuthoriwd 
under the Act to dismiss flndfngs of fn- 
eli~dbility or, where SBA concurs in the 
contracting ofilcer's findinm. SBA is re- 
quired ta refer the matter to the Depart- 
ment of Labor for flnnl declsion. 

(3) Procurement set-asides for small 
business, B 1-1.708. and Labor surplus 
area policies, 11 1-1.802. [a) The FPR 
priorities in carrying out set-aside pro- 
crrams are modifled by the Act. Section 
50%(e) of the Act Includes the follow- 
ing requirement: 

(e) In carrying out labor surplus areas and 
small business aet-aside programs, depart- 
ments, agencies, and Instrumentnlitles of 
the rxecutive branch shall award contracts, 
and encourage the placement of eubcon- 
tracts for procurement to the following in 
the manner and ln the order stated: 

(1) Concerns which are located in labor 
surplus arena. and which are also small bus- 
iness concerns, on the basls of a total set- 
aslde. 

(2) Concerns whlch are small buslneee 
concernm on the basla of a total set-wide, 
(1) Callfornla ClvU Code 1 1793.1 (b). 
which requires that wtumntom malntsining 
service and repair facilities In Callfomia dls- 
dose the location ol much factlitlea la not 8 
state requlrement wlthin the scope 06 
$ 111 (c) of the Warranty Act and thus h not 
subject to preemption under that sectlon. 

(a) Callfornla Civil Code 4 1707.3. which 
requires that the state-mandated n~oblle
home written warranty be entitled "Moblle- 
llon~e Warranty." does not afford protection 
to consunlets greater than the requlrements 
of the Warranty Ac:. 15 U.S.C. O 2301. et aeq., 
nnd rc,qlntlons thereunder, and thcrefore 
sliall ;lot be nppllcnble to warrantles com- 
plying with that Act. 

(3) Califomin Civil Code 0 l79?.3(d), 
which Drovldes thnt tele~l~one numbers bo 
dlsclo&d In a state-manhod mobile home 
written warranty, affords protcctlon to con- 
sumers greater than the requlrernents of the 
Wnrrnnty k t .  I5 U.S.C. P2301. et seq.. and 
regulations thereunder. and does not unduly 
burden Interstccte commerce; therefore, this 
State requlrcment shall be applicable to war- 
ranties complying wlth the Magnuaon-Moss 
Warranty Act for so long ns tho state ad- 
ministers and enforces effectively such 
greater requlrement. 

(4) California Clvll Code 9 1707.5. which 
provides that moblle home dealers dlsplay B 
notice stating the exhtence of a one-year 
warranty and a sample copy of such war- 
ranty. does not 8Rord protection to consum- 
ers greater then the requirements of the 
Warranty Act. IS U.S.C. B 2301. et  seq., and 
regulations thereunder. and therefore shell 
not be applicable to warrunties complylng 
with that Act. 

Recently. you requested an adciltional 
hearlng under the Warranty Act on recent 
amendments to the Song-Bfmrly Act. ape- 
cIftcally, you requested a Commission de- 
termlnatlon that 1700.4, 1701, 1703.3 and 
1704.1 and the new Chi1 Code Section 1703.8. 
which went Into effect January 1, 1077, af- 
ford pmtcctlon to consumers greater than 
the requirements of the Warranty Act and do 
not unduly burden interstate commerce. 
However. a c e  none of the amendments 
relate to lebeIlng of or dieclosure8 in wrltten 
warrantles. the ~~mmLasion has determined 
that them provisions are outalde the acope 
of # l l l ( c )  of the Warranty Act and thus not 
subject to preemption under that section. 
The Commlsdon believes. therefore, that a 
hearlug on this matter la unnecessary. 

In your most recent letter you also re- 
quested the Commlselon'e opinion whether 
state enforcement of requlrements de- 
tennlned to be excepted from the preemption 
section of the Warranty Act by II l l l (b)  (1) 
preserving eonaumer righta and remedies, LB 
nevertheless bcvred by operation of the pre- 
emption provlslon. The Commlesion sees no 
reason why the state cannot enforce such 
requlrements. 

By direcum d the Commisuio~~. 
CAROL M. T H O ~ S .  

Secretary. 
Enclosure. 

0 e 

By direction of the Commission. 
Issued: October 4.1977. 

CAROL M. THOMAS, 
Secretczry. 

[FR Doc.77-20035 Filed 10-3-77;8:45 am] 
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