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FEDERAL TRADE COMMISSION

WARRANTIES COMPLYING WITH
MAGNUSON-MOSS WARRANTY ACT

Applicability of Certain Provisions of Cali-
fornia State Law; Final Findings and
Determination

AGENCY': Federal Trade Commission.

ACTION: Final findings and detcrmina-
tion in the proceeding.

SUMMARY: Magnuson-Moss Warranty
Act § 111 states the Federal scheme for
the effeet of Federal law on state war-
rantyv provisions. Paragraph «(¢) (1) pro-
vides that certain tvpes of State pro-
visions will be inapplicable to warranties
complying with the Federal law. How-
ever paragraph (cr2) preserves such
provisions if the Commission finds they
meet certain criteria stated in the Act.
The State of California filed two appli-
cations under this paragraph. The Com-
mission's determination on the applica-
tions is set forth below. The Commis-
sion’'s final determination includes an
explanation of the scheme of § 111.

FOR FURTHER INFORMATION CON-
TACT:

Rachel Miller. Attorney, Division of
Specinl Statutes, 202-724-1100, or
Charles Taylor, Attorney, Division of
Marketing Practices, 202-523-3660,
Federal Trade Commission, Washing-
ton. D.C. 20580.

SUPPLEMENTARY INFORMATION:
The California state provisions included
in the application of July 1, 1975, are the
following:

Civil Code Sections 1790-1795 (Song-Beverly
Consumer Warranty Act)

Clvil Code Section 1787

Commercial Code Section 2801

Health and Safety Code BSections 39156-
39157

Vehicle Code Sections 8975, 34716

In addition, the State of California sub-
mitted a supplemental application, dated
November 2, 1976, requesting considera-
tion of the following bprovisions as
amended by the 1976 Amendments to the
Song-Beverly Act:

§§ 17004, 1791, 1793.3, 1793.6, 1794.1.

The Commission initially determined
that the only provisions subject to § 111
(¢) (1) were the following four sections
of the Civil Code:

§ 1703.1(b) (disclosure of warrantor’s repalr
facilities)

§ 1797.3 (mobile home warranty title)

§ 1797.3(d) (disclosure of warrantor's tete-
phone numher in mobile home warranties)

§ 1797.5 (posting of mobile home warranties)

It therefore initiated this rulemaking
proceeding to determine if any of these
provisions meet the requirements of § 111
(¢) (2) for preservation.

The Commission also considered the
supplementing application of November
2, 1978, and found that none of the pro-
visions as amended are subject to $ 111
(¢) (1) of the federal Act.

NOTICES

FINDINGS AND DETERMINATIONS
1. HISTORY OF THE PROCEEDING

This proceeding was initiated by the
Commission July 9, 1976, in response to
an ap»lication filed by the State of Cali-
fornia pursunant to the provisions of Title
I, Section 111(¢) (2), 15 US.C. 2311(c)
(21, of the Magnuson-Moss Warranty-
Federal Trade Commisston Improvement
Act, Pub. L. 93-637, 15 U.S.C. 2301, ¢t
:\u}' 11975) (hercinafter the “Warranty

et

‘The initial notice of this procecding,
together with: stafl's analysis of the Cali-
fornia state law provisions submitted
with the application, was published in
the Froerat REGISTER on July 9, 1976 (41
FR 28361). All interested persons were
invited to Rle written data, views or argu-
ments concernings this matter or to pre-
sent such information orally at public
hearings. A period of 60 days was allowed
for submission of written comments.
Publlc hearings. as announced in the no-
tice, were held September 13-14, 1976, in
Los Angeles, California, and Septemher
20. 1976, in Washington, D.C., with Mv.
John A. Gray, Attorney, Office of the
Special Assistant Director for Rulemak-
ing, Bureau of Consumer Protection, pre-
siding. Every person who had expressed
a desire to present his views orally at
these hearings was accorded the oppor-
tunity to do so. The public record re-
mained open for the receipt of written
data, views or.arguments until Octo-
ber 20, 1976.

Section 1lll(c¢c) of the Warranty Act
(15 U.8.C. 2311(¢c) ), provides:

(c)(1) Except as provided in subsection
(b) and in paragraph (2) of this subsectlon,
o State requirement—

(A) which relates to labeling or disclosure
with respect to written warrantics or per-
formance thereunder:

(B) which is within the scope of an appli-
cable requirement of sections 102, 103, and
104 (and rules implementing such sections);
aud

(C) which is not identical to a recquire-
ment of section 102, 103, or 104 (or a rule
thereunder),
shall not be applicable to written warrantles
complying with such sectlons (or rules there-
under).

(2) If, upon application of an approprinte
State agency, the Commission determines
{pursuant to rules issued in accordance with
section 109) that any requirement of such
State covering any transaction to which this
title applies (A) affords protection to con-
sumers greater than the requirements of this
title and (B) does not unduly burden inter-
state commerce, then such State require-
ment shall be applicable (notwithstanding
the provisions of paragraph (1) of this sub-
section) to the extent specified in such de-
termination for so long as the State admin-
isters and enforces effectively any such
greater requirement.

Section 111tby. 15 U.S.C. 2311+, pro-
vides:

th}) (1) Nothang in this title shall invalldate
or restrict any right or remedy of any con-
sumer under Siate law or any olher Federal
law.

12) Nothing in thils title (other than sec-
tiens 108 and 104ta) (2) and (4)) shall (A)

affect the labliity of, or impose Mability on,
any person for personal injury, or (B) super-
sode any provision of State law regarding

consequential damages for njury to the
person or qther injury.

In its initia] notice the Commission
indicated that four provisions of the
Culifornia laws submitted for Commis-
sion unalysis would be affected by opera-
tion of § 111(c) of the Warranty Act, i.e.,
Sections 1793.1, 1797.3 and 1797.5 of the
California Civil Code. That notice stated:

(1) Section 1703.1(b) of the Song-Beverly
Consumer Warranty Act, while similar to dis-
closures required by 16 CFR § 701.3(a) (5) of
the regulations implementing §102 of the
Warranty Act, is not identical to that re-
quirement;

(2) The “Mobhile Home Warraniy” designa-
tion reguirement of California Civil Code
£ 17973 18 no! identical to the provistons of
§ 103 of the Warranty Act;

(2) That part of § 1797.3(d) of the Cali-
fornin Ctvil Code which requires disclosure
of telephone numbers 8 not identical to the
dls(clelosuro provided by 186 CFR 701.3(a) (5);
an

(4) The pre-snle avnilability requirements
of §17987.6 of the California Clivil Code are
not identical to the requirements of 18 OFR
Part 702 which also implements Warranty
Act §102.¢

The purpose of this proceeding is:

to determine, pursuant to the California
petition and the provisions of section 111(c)
(2) of the Warranty Act (15 U.8.0. 2311(c)
(2)), whethor the above described State re-
quirements afford protection to consumers
greater than the requirements of the War-
ranty Act and do not unduly burden inter-
state commerce. If it i85 determined that a
prevision of the State law affords protect‘on
to consumers greater than the requirements
of the Warranty Act and that such provision
does not unduly burden interstate com-
merce, then the provision will be applicable
to written warranties in compiiance with the
federal requirementsa to the extent specified
in such determination for as long as the
State of California administers and enforces
effectively such preater requirement.

II. THRESHOLD ISSUES

As a general rule Federal and state
consumer profection laws are read har=
moniously and viewed as supplementing
each other rather than being in conflict.?
The courts have determined that Federal
laws will preempt state consumer pro-
tection laws only when the state legisla-
tion frustrates the full effectiveness of
the Federal law, or when compliance
with both is a physical impossibility.®

The Congress, in its consideration of
the Warranty Act, plainly recognized

'41 FR 28362 (1976). It was noted that
provisions (1), (3) and (4) would be affected
only after the rules jmplementing section
102 of the Warranty Act are effective. Sce
40 Fed. Reg. 60168 (1875), 18 CFR Parts 701,
702. The Rules became offective as of Decem-

4 Sce, e.g., Double-Eagle Lubricants v, State
o} Texas, 248 F, Supp. 515, 518 (1065); Head
v. New Mezico Board of Examiners, 374 U.8.
424, 427, (1863).

3 See generally Perez v. Campbell, 402 U.S.
032 (1971); Florida Lime and Avocado Grow-
ers, Inc, v. Paul, 373 U.S, 182 (19863); Hincs
v. Daridowitz, 312 U.8. §2 (1941).
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these principles and expressed its inten-
tion in this area by including a section
to deal with these matters—§ 111 en-
titled “Effect on Other Laws.”

Section 111(¢)* is the centerpiece for
the preemption scheme established by
Congress. It provides that state labeling
and disclosure requirements which are
within the scope of requirements of the
Warranty Act provisions (§ 101, 103, or
104). or rules thereunder, governing
warranty disclosures, designations and
minimum standards, and which are not
identical to those requirements, are in-
applicable to warranties which meect the
federal requirements.

Section 111(c) (2) provides a proce-
dure whereby states may petition the
Commission for permission to enforce
state laws regarding written warranty
labeling or disclosures which are not
identical to the requirements of the War-
ranty Act and which would otherwise be
rendered inapplicable to written warran-
ties complying with Federal standards.

Section 111(b)° preserves all rights
and remedies of consumers under state
or other federal laws and state require-
ments directed at liability for personal
injury or consequential damages.

During this proceeding numerous al-
ternative interpretations for various sec-
tions were advanced. The Commission
believes it is important to formulate a
consistent interpretation of the section
as a whole before proceeding to examine
the specific issues raised by the Cali-
fornia Application. The Commission has
carefully considered the varjous inter-
pretations and the history of the section.
This discussion should give states, con-
sumer groups and industry representa-
tives a guide to the Commission’s ap-
proach in interpreting this provision.”

The first issue concerns the scope of
the exception provided for in paragraph
(b). Specifically, does the phrase “right
or remedy of any consumer” include
rights under a state labeling or disclo-
sure requirement? ’* In Californir for ex-
ample, under the provisions of *ne Song-
Beverly Act & consumer cal inaintain an
action at law if he is injured by a failure
to comply with that Act’s requirements.
If that Act contained & warranty disclo-
sure provision—for exampte, that every
written warranty contain the manufac-

turer-warrantor's telephone number—
which was otherwise within the scope of

' See Part I, supra.

: See Part I, supra.

s Ordinarlly, the views of the agency
charged with implementing a statute are nc-
corded great welght. See Red Lion Broadcast-
ing v. FCC, 395 U.S. 367, 381 (1969): Udall v.
Tallman, 380 U.S. 1, 16 (1964).

“Durlng the course of this proceeding the
State of California took the position that
state requirements concerning written war-
ranty disclosures and labeling can provide
consumer rights within the meaning of para-
szraph (b). See Testimony of Herschel Elkins,
Deputy Attorney General, State of California,
Transeript pp. 46-50 (Tr. 46-50). See also
Statement of Center for Auto Safety, Record
pp. 118-124 (R. 118-124), and Testimony of
Dennis Kavanagh, Counsel, Golden State
Mobilehome Owners League, Inc., Tr. 15.

NOTICES

§ 111(¢c), would it be excluded from pre-
emption hecause it 1s a consumer right?
Since one of the purposes of this legis-
lation is to provide standards for disclo-
sures in written warranties, Congress
could not have intended for disclosure or
labeling provisions to be automatically
construed as consumer rights and pre-
served. Rather, the Commission believes
that Congress established the procedure
described In subparagraph (2) of §1itl
(c) as the proper means Ly which to
determine future applicability of such
disclosure and labeling provisions.*

Were it otherwise, the federal disclo-
sure scheme would be completely frus-
trated. If, for example, a state disclosure
or labeling requirement, prescrved hy
operation of (b), were directly contra-
dictory to the Federal rules, under the
terms of (b) the normal preemption
rui.s would not prevail, and the Federal
provision, not the state provision, would
fall.

The proviso in § 111(c) “except as pro-
vided in (b)"” makes it absolutely clear
that consumer rights and remedies under
state law would never be affected by the
Warranty Act. The proviso may have
been intended to distinguish between a
consumer right to information and a re-
quirement to provide information in a
particular form or manner f(e.g., in the
warranty document). It is . ren possible
that the presence of the proviso in the
final Act is due to a drafter's error, The
scope of § 111 was limited by the Confer-
ence Committee to labeling and disclo-
sure provisions. The House and Senate
versions of the legislation would have
included performance requirements in
the preemption scheme. The proviso pre=
serving consumer rights and remedies
was contained in the House version, The
Conference Committee took out refer-
ences to performance requirements but
it left in—perhaps to make it entirely
clear—the provision that the Act would
not affect consumer rights or remedies.

The phrase “right or remedy of any
consumer” in § 111(b), therefore, does
not include any right to a specific man-
ner of disclosure or labeling of informa-
tion.

The next issue concerns the scope of
the preemption scheme itself. Section
111(e) (1) lists three elements which a
state requirement must meet to be within
the scope of this section. These reguire-
ments are in the conjunctive; all must
be found for a requirement to be within
the scope of the section.

*It shouid be remembered too that this
statute was passed prior to the recent Su-
preme Court decision recognizing a First
Amendment “right” to commercial informa-
tion. See Virginia State Board of Pharmacy
v. Virginig Citizens Consumer Council, Ino.
425 U.S. 748, 96 Sup. Ct. 1817 (1976).

+The legislative history of the Warranty
Act iIndicates that the Hovise version of
$ 111{e) (1) was adopied In the Act. From
a reading of that section it appears clear
that §111(c)(1) (A), (B), and (C) were
meant to be conjunctive, and the absence
of an “and” between subparagraphs (A)
and (B) is merely the result of a normal
grammatical process. See also Universily of

T
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Penney's would place a nonexistent “or” be-
tween the clauses, which the Commission be-
leves would be contrary to the legisiative
intent, ‘

First, the state requirement must re-
late to “labeling or disclosure with re-
spect, to written warranties or perform-
ance thereunder. It is the Commission's
vicw that the phrase “with respect to
written warranties or performance
thereunder” in § 111(e) (1) (A) was in-
tended to modify the phrase ‘‘which re-
Intes to labeling or cisclosure.” Thus we
interpret the clause to mean that state
requirements which relate strictly to
warranty performance, and which do
not involve warranty labeling or disclos-
ure of terms, are outside the scope of
§ 111(¢), In other words, we read this
clause ns dealing with state requirements
which relate to labeling or disclosure
with respect to written warranties, and
with state requiremcits which relate to
labeling or disclosure with respect to per-
formance under written warranties.

This construction is supported by the
legislative history of this section. While
the scope of this provision, as proposed
in hoth houses, extended to labeling dis-
closure and “other requirements”® or
“other matters,” ! this latter language
was dropped in the Confercnce Commit-
tee. No explanation for this is provided
in the Conference Report but it may be
inferred that Congress intended that the
scope of this section should extend only
to labeling and disclosure provisions.

Second, the state requirement must be
within the scope of § 102, 103, or 104 (or
rules thereunder). Section 102 of the
Warranty Act authorized Commission
promulgation of FTC regulations gov-
erning disclosure of written warranty
terms and conditions of consumer prod-
uct warranties. A rule'has been promul-
gated pursuant to the statutory mandate
establishing requirements for warrantors
for disclosing written warranty terms
and conditions. Thus, a state require-
ment would be within the scope of the
Federal requirement if it requires dis-
closure of terms in a written warranty
in a manner different from the Federal
rules or if it requires disclosure of addi-
tional terms in the warranty.* The
Commission has also promulgated a rule
establishing requirements for pre-sale
availability of warranty terms, A state

Chicago Press “A Manual of Style,” §5.64
(12 ed., 1989) and the comments of the
Center for Auto Safety, R. 127-128, and
National Consumer Law Center, R. 114-116,

But see Statement of J. C. Penney Co., R.
150. Penney’s contended that:

{Tlhe stafl analysis relles upon a con-
Junctive construction at the end of section
111(c) (1) (A), thus inferring the presence
of a nonexistent “and” and substitutes the
Inferred “and” for the semicolon which ac-
tually appears. Penney disagrees with this
interpretation and believes that the prese
ence of the semicolon further established a
Congressional intent to preserve uniformity
of written warrany requirements.

18, 358, 93¢ Cong., 1st Bess., §113(b)
(1973).

11 H.R. 7817, 83d Cong., 2nd Sess,, § 111(¢)
(a) (1973).

1z 16 CFR Part 701,
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requirement would be within the scope
of this requirement if it establishes writ-
wen warranty pre-sale availabllity re-
quirements different from or in addition
to those of the federal rule."* Sections
103 and 104 create a labeling scheme for
warranties.'* These sections divide the
universe of warranties into two types—
i.e.. those which meet the Federal mini-
mum requirements for a warranty (“full”
warranties) and those which do not
“limited" warranties). The Commission
has stated that these desienations must
appear clearly and conspicuously as a
caption or prominent title of the war-
ranty.“ A state requirement would be
within the scope of these provisions if it
imposed a warranty designation require-
ment different from the Federal scheme
or if it attempted to alter the standards
for qualitying for the Federal “full” war-
ranty designation.

Finally, the state requirements must
be different from the Federal require-
ment.

If all the conditions above are met,
then the state requirement wiil be ren-
dered inapplicable tc written warranties
complying with the provisions of the
Warranty Act section or rules thereun-
der. Thus § 111(¢) does not in fact pre-
empt state provisions; it merely ren-
ders them inapplicable to warranties
which meet the Federal requirements.

Further, subparagraph (2) of § 111(¢)
provides for a procedure whereby such
state requirements can be made appli-
cable even to warranties meeting Federal
regulations. A State may apply to the
Commission for this determination. In
reaching this determination, the Com-
mission must consider whether the state
requirement in question affords protec-
tion to consumers greater than the re-
quirements of the Warranty Act and
does not unduly burden interstate com-
merce,

The questions of greater protection
and undue burden are complex issues re-
quiring careful analysis. They can only
be answered on a case-by-case basts. The
Commission believes the proponent of
the state requirement has the burden of
showing that the requirement provides
more protection to consumers than the
Federal requirement. Likewise, persons

viewing the staie requirement as unduly
burdensome have an obligation to sup-
rort, by more than mere conclusory

116 CFR Part 702. Note that other rules
are authorized by § 102; as they are promul-
gated. additional state rules may fall with-
in their scope.

# Section 104 appears to be a group of
substantive provisions and in fact is en-
titled “Pederal Minimum Standards For
Warranty.” However, the fact that no war-
rantor need meet these requirements, but
must nierely choose a “designation” or label
depending on whether he meets them, makes
those requirements merely part of the label-
ing scheme established in § 103.

15 FTC Magnuson-Moss Warranty Act Im-
plementation and Enforcement Policy, 40
Fed. Reg. 25721 (June 18, 1975); Interpreta-
tions of Magnuson-Moss Wwarranty Act 16
CFR Part 700, 42 Fed. Reg. 36112 (July 13,
1977).

NOTICES

statements and unsupported allegativn,
their cantentions with respect to a re-
quirement’s burdensomeness.

It should be noted that U.S. Supreme
Court decisions interpreting the Com-
merce Clause (U.S, Const., Art, I, § 8, cl.
3) have established that only undue
and discriminatory burdens are forbid-
den by the Commerce Clausc.” The
Commission belleves these decisions set
forth the basie criteria for determining
whether a State requirement constitutes
an “undue burden on interstate com-
merce” for purposes of subparagraph (2)
of § 111ic).

One final point should be added to
this analysis. Warrantor. and industry
commentators throughout this proceed-
ing argued that the purpose of the War-
ranty Act was to preserve uniformity of
warranties—ij.e., to ensure that nation-
wide manufscturer-warrantors would
not have to comply with a multiplicity of
State laws on the subjr~t. They base
their contentions on the Committee Re-
ports I published before the Conference
Committee changed § 111. The purpose
of the Act, however, is to provide mini-
mum disclosure and content standards
for warranties. .

The Commission believes that Con-
gress rejected the idea of uniformity of
warranties as the major purpose of § 111
(¢) when it limited its scope to Jabeling
and disclosure requirements. It also re-
Jected the idea of uniformity of disclo-
sure requirements as predominant when
it rejected the Senate's absolute preemp-
tion scheme and substituted the House
version which provides for a savings pro-
cedure for such State laws. While uni-
formity of warranty documents is a goal
of § 111, therefore, it is by no means the
predominant goal.

As noted herein, because of the com-
ments recelved during this proceeding
and re-examination of the legislative
history of the Warranty Act, the Com-
mission has made slight changes in its
analysis of § 111 since publication of the
initial notice. One additional point
should be made in this regard. As dis-
cussed above, the Commission is now
convinced that the legislative history of
§ 111 supports the conclusion that the
section was meant to apply only to writ-
ten warranty labeling and disclosure re-
quirements and not to substantive war-
ranty performance requirements. There-
fore, the earlier analysis of several sec-
tions which were declared exempt from
preemption, either because they con-
tained performance requirements iden=-
tical to those of § 104 or because they
constituted consumer rights or reme-
dies, would instead be considered out-
side the scope of this section because
they do not involve written warranty la-
beling or disclosure. More specifically,

= See, e.g.. Huron Portland Cement Co. v.
Detroit, 362 U.S. 440, 443-444 (1060); Breard
v. City of Alezandria, 341 U.S. 622, 640-641
(1051) ; Dean Milk Co.v. City of Madison, 340
U.S. 349, 354 (1951).

17 8, Rep. No, 83-161, 83rd Cong., 1st Sess.
(1073); H.R. Rep. No. 93-1107, 93rd Cong.,
2nd Sess. (1973).

see the discussion in stafl’s analysis, pub-
lished with the initial notice, concern-
ing California Civil Code §§1793.2 to
1793.5 and 1797 to 1797.4.

1II. CONSIDERATION OF STATE REQUIREMENTS

A. Disclosure of repair facilities. Bec-
tion 102 of the Warranty Act mandates
that the Commission promulgate rules
requiring full disclosure of written war-
ranty terms and conditions. The Com-
mission has carried out this directive by
promulgating 16 CFR Parts 701, 702
;v}'tllgh became effective December 31,

9176.

Section 701.3(a) (5)™ of the Commis-
sion's regulations implementing §102 re-
quires that a written warranty contain
the mailing address of the warrantor or
the person responsible for performance
of warranty obligations.

Section 1793.1(h)* of the California
Civil Code provides that a warrantor
who malintains service and repair facili-
ties in California must disclose the lo-
cation of such facilities by one of three

B CFR §701.3(a) entitled “Written war-
ranty terma” provides, in pertinent part:

“(a) Any warrantor warranting to & con-
sumer by means of written warranty * * *
shall clearly and conspicuously disclose in
a single document in simple and readily un-
derstood language, the following ftems of in-
formation:

“(6) A step-by-step explanation of the
procedure which the consumer should follow
in order to obtain pertormance of any war-
ranty obligation, including the persons or
class of persons authorized to perform war-
ranty obligations. This includes the name(s)
of the warrantor(s), together with: the mall-
Ing address(es) of the warrantor(s), and/or
the name or title and the address of any em.
ployee or department of the warrantor re-
sponsible for the performance of warranty
obligations, and/or a telephone number
which consumers may use without charge to
obtain information on warranty perform-
ance * * *”

w'(b) Every manufacturer, distributor, or
retniler making express warranties and who
elects to maintain service and repair facili-~
ties within this state pursuant to the pro-
visions of this chapter sheil:

(1) At the time of sale, provide the buyer
with the name and address of each such
service and repair facility within this state:

or

“(2) At the time of sale, provide the buyer
with the name and address and telephone
number of the service and repair fncility
centiral directory within thls State, or the
toll-free telephone number of a service and
repalr facility central directory outside this
state. It shall he the duty of the central
directory to provide, upon inquiry, the name
and address of the authorized service and
repair facility nearest the buyer; or

*(3) Mnintain at the premises of retnil
sellers of tlie warrantor's consumer goods R
current listing of such warrantor’s author-
ized service and repair facilities, or retall
sellers to whom the consumer goods sre to
be returned for service and repair. which-
ever is applicable, within this state. It shal
be the duty of every retail seller provided
with such a listing to provide, on inquiry,
the name, address, and telephone number
of the nearest authorized service and repafr
facility, or the retail seller to whom the
consumer goods are to be returned for service
and repair, whichever is applicable.”
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methods. The warrantor may (1) give
the buyer a list showing the name and
address of each such repair facility; or,
(2) give the name, address and telephons
number of the repair facility central ci-
rectory within the state or toll free nu:n-
ber; or (3) maintain at the seller's prem-
ises a list of authorized service facilities.
In the latter instance, it is the duty of
the seller to provide the name, address
and telephone number of the nearest
repair facility upon request.

This section of the Federal regulations
concern: disclosures of the location of
the warrantor or the person responsible
for warranty performance. The State of
California, for the protection of con-
sumers in that state, has established a
similar requirement that the location of
repair facilities be disclosed, but the dis-
closure required is more comprehensive
than that prescribed by the Federal reg-
ulations.

At the hearing on this matter it was
also brought out by the State of Califor-
nia that so long as the required informa-
tion is presented (or is available) at the
time of sale it need not be disclosed in
the written warranty itself.® A reading
of the statute confirms that nowhere does
the provision require a disciosure in the
written warranty itself, although inclu-
sion in the warranty is one way to
comply.

As discussed above, the scope of War-
ranty Act § 102 and the regulations pro-
mulgated thereunder extends only to in-
formation that is required in a written
warranty. As the California State provi-
sion does not mandate written warraniy
terms or disclosures, it is not within the
scope of Warranty Act § 102 or the regu-
lations promulgated thereunder.

The Commission concludes therefore
that §1793.1(b) of California’s Civil
Code. is not & warranty requirement
within the scope of § 111 of the Warranty
Act and thus is not subject to preemp-

tion.

B. Mobile home warranty title require-
ment. Section 103 ** of the Warranty Act
requires that a warrantor clearly and
conspicuously designate, or label, its war-
ranty either “full (statement of dura-
tiony warranty” or “limited warranty.”
Section 1797.3* of the California Civil

:"Testimony of Herschel Elkins, Deputy
Actorney General, State of California, Tr. pp.
%7-58. 60-62. See also Statement of Center for
Auto Safety R 116 n. 2 and R 117 n. 6.

“ Warranty Act § 103, 15 U.S.C. § 2303, pro-
vides in pertinent part:

“ta) Any warrantor wearranting a con-
swmer product by means of a written
warranty shall clearly and conspicuously
designate such warranty in the following
manner, * ¢ *:

{1y If the written warranty mects the
Federal minimum standards for warranty set
forth in section 104 of this Act, then it shall
bhe counspicuously designated a ‘full (state-
ment of duration) warranty.’

*(2) If the written warranty does not meet
the Federal minimum standards ® * ¢ then
tt shall be conspicuously designated a
‘limited warranty.’

% “The mobllehome warranty from the
manufacturer or dealer to the buyer shall be
set forth in a separate written document en-
titled ‘Mobllehome Warranty,’ ® * **

NOTICES

Code requires a written warranty to be

given in connection with the sale of mo-
bile homes, and requires this warranty to
be entitled “Mobilehome Warranty.”

The Commission in its Final Interpre-
tations, 16 CFR 700.6(a), 42 FR 36112
(July 13, 197D, stated that the “full”
and “limited” designations provided by
the Act “are the exclusive designations
permitted under the Act, unless a specific
exception is created by rule.” The Com-
mission alsc stated that the appropriate
designation “should appear clearly and
conspicuously as a caption, or prominent
title,” to the warranty. The Commission
intended to ensure that readers would
focus in the first instance on the status
of the warranty with respect to the Fed-
eral minimum standards for warrantjes.
The California requirement, which
would lead consumers to focus instead
on the product being warranted, is in-
consistent with this goal.

The state provision thus is a labeling
provision within the scope of a require-
ment of § 103 of the Warranty Act, and
not identical to it. It is therefore subject
to the provisions of § 111(¢) of the Act.
The provision may be preserved, how-
ever, under paragraph (c) (2) of that sec-
tion if it affords consumers greater pro-
tection than the Federal requirement
and does not unduly burden interstate
commerce. California Deputy Attorney
General Herschel Elkins testified that
many mobile homes are now sold with
& number of separate warranties on dif-
ferent portions of the home, and that
consumers are frequently confused as
to the coverage of a particular warranty.
He stated that preservation of the state
provision would assist consumers in
knowing just what the warranty covers.”
However, a statement of what the war-
ranty covers must in any event appear
in the warranty. The Commission finds
that this state provision does not afford
the necessary greater protection to con-
sumers. Therefore it shall not be appli-
cable to warranties which comply with
the Federal rule.

C. Telephone number requirement,
Section 701.3(a) (5)* of the rules im-
plementing Warranty Act § 102 requires
dis-losure of the mailing address where
consumers may obtain information on
warranty performance; however, dis-
closure of a telephone number which
consumers may use to obtain such infor-
mation is optional. Section 1797.3 of the
California Civil Code requires that the
mobhile home warranty mandated therein
contain the address and phone humber
of where to mail or deliver written no-
tices of defects.™

This state provision is within the scope
of a requirement of a rule promulgated
under § 102 of the Warranty Act, since

“ Testimany of Herschel Elkins, Deputy
Attornev General, State of California, Tr, 8.

“ See note 16, supra.

= 8ection 1797.3 provides that a written
warranty be dellvered to the buyer of a
mobile home at the time the contract for
sale Is signed and that the warranty contain
certain terms. Term (d) provides that “the
address and telephone number of where to
mail or deliver written notices of defects
shall be sot. forth in the document.”
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it requires certain information to appear
in the warranty itself. Furthe>, it is not
identical to the Federal requirement, and
is therefore subject to preemption under
§ 111(c) of that Act. The provision may
be preserved, however, under paragraph
(a) (2) of that section if it affords con-
sumers greater prote-tion than the Fed-
eral requirement and does not unduly
burden interstate commerce.

The state requirement compels the use
of a telephone system for receiving con-
sumer grievances. Warrantors who do not
presently have such a system would be
required to install one. The National Re-
tail Merchants Association  stated that
the requirement would therefore be a
burden. However, such a requirement af-
fords significantly greater protection to
consumers than the Warranty Act which
has no such requirement.”” The consumer
has a fast and convenient method of
communication with the warrantor. The
consumer can make personal contact
with the responsible party, and can re-
ceive an immediate response, Any bur-
den iImposed on the warrantor is out-
weighed by the benefit to the consumer
of having this communication system
available,

For those warrantors who presently
have & way of handling consumer com-
plaints by telephone, listing the tele-
phone number in tae warranty is merely
a slight inconvenience. While the bur-
den could be greater on nationwide war-
rantors if other states were to impose a
similar requirement,” it is hardly an un-
due burden within the meaning of § 111
te) 2) of the Warranty Act.

It must be noted that industry repre-
sentatives offered absolutely no data to
establish the burdensomeness of this
requirement,

The Commissfon therefore concludes
that this requirement provides con-
sumers greater protection than the War-
ranty Act requirement and will not un-
duly burden interstate commerce. Fur-
thermore, the state has made an ade-
quate showing that it has the capability
to enforce this provision, According to
the remarks of the Deputy Attorney Gen-
eral, California’s Attorney General has

authority under common law prineiples

as well as under California Civil Code
§ 3369 to bring actions against companies
engaging in unlawful and unfair business
practices.™ The state requirement will
therefore continue to be applicable to
warranties complying with the Magnu-
son-Moss Warranty Act and regulations
thereunder.

"R 167.

¥ See Testimony of Dennis Kavanagh, Gen-
eral Counsel, Golden 8State Mobilehome
Owners League, Inc,, TY. 11-12; Testimony of
Herschel Elkins, Deputy Attorney General,
State of California, Tr. 66-68,

= See Statements of Champion* Home
Bulilders Co., R 145; Fileetwood Enterprises,
Inc., R 137: Skyline Corp., R 130.

= See Testimony of Herschel Elkins, Deputy
Attorney General, State of California, Tr.
651-54; and Feople v. Arthur Murray, 238 (CA
2d) 333, 348-349; People v. Superior Court,
0 (CA 3d) 2863, 287,
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D. Pre-sale availability requirement.
Section 102(b) (1) (A) of the Warranty
Act authorizes the Commission to pre-
scribe rules “requiring that the terms of
any written warranty on a consumer
product be made available to the con-
swmer (or prospective consumer) prior
to the sale of the product to him.” A
rule implementing this provision was
promulgated by the Commission and be-
came effective December 31, 1976.® The
rule requires that warrantors’ written
warranties be made available to consum-

ers prior to sale by one of four methods."
This requirement may be met by display-
ing the warranty in close conjunction
with the product, by maintaining copies
of warranties in a binder available to the
consumer, by displaying the product’s
package if the warranty appears on it,
or by posting a sign containing the war-
ranty. Section 1797.5 ? of the California

+ 16 CFR Part 702.

16 CFR §7023(a) entitled *“Pre-sanle
avallability of written warranty terms™ pro-
vides in pertinent part that:

“[T}he selle: of a consumer product with a
written warranty shall:

(1) Make avallable for the prospective
buyer’s review, prior to sale, the text of such
written warranty by the use of one or more
of the following means:

“¢1) Clearly and conspicuously displaying
the text of the written warranty In close con-
junection to each warranted product; and/or

“(il} maintaining a binder or serles of
binders which contain(s) coples of the war-
ranties for the products sold in each depart-
ment in which any consumer product with a
written warranty is offered for sale. Such
binder{s) shall be matntained in each de-
partment, or in a location which provides
the prospective buyer with ready access to
such binder(s). and shall be prominently
entitled ‘Warranties’ or other similar title
which clearly identifles the binder(s). Such
binder(s) shall be indexed according to prod-
uct or warrantor and shall be maintained up
to date when new warranted products or
models or new warranties for existing prod-
ucts are introduced into the store or depart-
ment by substituting superseding warran-
ties and by adding new warranties as appro-
priate.

‘“The seller shall either:

“(A) display such binder(s) in a manner
reasonably calculated to elicit the prospec-
tive buyers attention; or

“(B) make the binders avalilable to pro-
spective buyers on request, and place signs
reasonably calculated to elicit the prospec-
tive buyer's attentlon in prominenst locations
in the store or department advising such
prospective buyers of the avallability of the
binders, including instructions for obtaining
access; and,or

‘1it1) dispiayving the package of any con-~
sumer product on which the text of the writ-

*.— -=-ten warramty is disclosed, In a manner such

that the warranty is clearly visible to pro-
spective buyers at the point of sale; and/or

**(iv) placing in close proximity to the war-
ranted consumer product a notice which dis-
cluses the text of the written warranty, in
2 manner which clearly identifies to prospec-
tive buyers the products to which the notice
apnlics.”

Section 702.3(b) requires warrantors to
niake reguired materials available to sellers.

B Notice of warrant; display; posting.
Every dealer shall display a notiee of reason-
able size stating the existence of a one-year

NOTICES

Civil Code requires that mobile home
dealers display in the area where sales
contracts are signed, a notice stating the
existence of a one-year warranty and a
sample copy.

This State provision is & requirement
within the scope of a rule promulgated
under § 102 of the Warranty Act. Fur-
ther, it is not identical to the Federal re-
quirement and i= therefore subject to
preemption under § 111(c) of that Act.
The provision may be preserved, how-
ever, under paragraph (e)(2) of that
section if it affords consumers greater
protection than the Federal requirement
and does not unduly burden interstate
commerce.

National Retail Merchants Associa~-
tion asserted that this State provision
appears to offer less protection than the
Federal regulations because it does not
require that the warranty itself be dis-
played.” However, the representative of
the State of California disagreed with
this interpretation and stated that copies
of warranties must be posted.*

The provision therefore differs from
the Federal requirement in two ways.
First. the State provision requires post-
ing of the text of the warranty, whereas
the Federal rule permits, as an alterna-
tive to posting the text, the use of &
binder which is calculated to attract
shoppers’ attention or whose availability
is announced by similarly conspicuous
signs. Second, the State provision re-
quires the display of the warranty in the
area where sales contracts are signed,
while the Federal options regarding
posting of the warranty require it to
appear where the warranted products
are displayed. In the mobile home indus-
try, the functions of product display and
contract signing are likely to be per-
formed in separate areas. Thus, compli-
ance with the State provision will not be
sufficient compliance with the Federal
rule, and vice versa. Preservation of the
state method of presale availability will
therefore entail for sellers separate com-
pliance with the State and Federal pro-
vistons. The Commission is not convinced
that posting a copy of the warranty in
the area for contract signing, where con-
sumers may well never go until their
purchase decision has already been made,
provides greater protection than posting
signs announcing the 2vailability of war-
ranties in the display area. The Commis-
sion feels the extra burden on sellers of
providing two sets of pre-sale materials
is not justified by such benefit to con-
sumers as this state provision may give.
The State provision will therefore not
be applcable to warranties which com-
ply with the Federal rule. It should be
noted, however, that the Commission
does not here make any determination
of whether a state provision mandating

warranty and a sample copy of such war-
ranty. The notice shall be posted {n each arca
where purchase orders and conditional saley
contracts are written,”

R 168.

»*Testimony of Herschel Flkins, Deputy
Attorney General, State of Caltfornia, T, 68.

one of the four Federal options would

meet the requirements for preservation
in $111(e) (2),

IV. FINDINGS

In view of the above stated conclu-
sions, the Commission makes the follow -
ing findings pursuant to its authority
under the Warranty Act and specificnlly
under 15 U.8.C. 2311(c) (2):

(1) California Civil Code § 1793.1(b).
which requires that warrantors main-
talning service and repair facilities in
California disclose the location of such
facilities, is not a state requirement
within the scope of § 111(¢) of the War-
ranty Act and thus is not subject to pre-
emption unrder that section.

(2) California Civil Code § 1797.3,
which requires that the state-mandated
mobile home written warranty be en-
titled “Mobilehome Warranty,” does not
afford protection to consumers greater
than the requirements of the Warranty
Act, 156 US8.C. 2301, et seq., and regula-
tions thereunder, and therefore shall not
be applicable to warranties complying
with that Act.

(3) California Civil Code § 1797.3(d),
which provides that telephione numbers
be disclosed in a state-mandated mobile
home written warranty, affords protec-
tion to consumers greater than the re-
quirements of the Warranty Act., 15
US.C. 2301, et seq., and regulations
thereunder, and does not unduly burden
interstate commerce: therefore, this
Btate requirement shall be applicable to
warranties complying with the Magnu-
son-Moss Warranty Act for so long as
the state administers and enforces ef-
fectively such greater requirement.

(4) California Civil Code §1797.5,
which provides that mobile home dealers
display e notice stating the existence of
a one-year warranty and a sample copy
of such warranty, does not afford pro-
tection to consumers greater than the re-
quirements of the Warranty Act, 15
U.S.C. 2301, et seq., and regulations
thereunder, and therefore shall not be
applicable to warranties complying with
that Act.

V. LETTER OF NOTIFICATION TO APPLICANT

For further information, the Commis-
sion’s letter of notification to the Attor-
ney Geneial of California is set forth:

FeperAL TRADE COMMISSION,
OFFICE OF THE BECRETARY,
Washington, D.C.

Hon. EvELLE J. YOUNGER,
Attorney General, State of California De-
partment of Justice, 3586 Wilshire Blrd.,
Las Angcles Callf.
(Attention: Herschel Elkins, Deputy At-
torney General).

Dear Mr. YounGer: The Commission has
concluded the proceeding entitled “Determi-
nation of Applicabllity of California State
Law to Warrantors Complying with the Mng-
nuson-Mogs Warranty Act.”

Attached is n copy of the Notice to be pub-
lished in the FrpEranL ReaisTeR concerning
the Commiission's final determination in this
matter. Briefly, the Commissfon made the
following findings pursuant to its authority
under the Warranty Act and specifienlly
unider §111(e)(2), 15 U.8.C. §2311(c)(2):
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(1) California Civil Code § 1793.1(b),
which requires that warrantors maintaining
service and repair facilities in Californta dis-
close the locatton of such facilities, 18 not a
state requirement within the scope of
§ 111(c) of the Warranty Act and thus Is not
subject to preemption under that section.

(2) California Civil Code § 1797.3, which
requires that the state-mandated moblle
home written warranty be entitled “Mobtle=
home Warranty," does not afford protection
to consumers greater than the requirements
of the Warranty Act, 15 U.8.C. § 2301, et seq.,
and regulations thereunder, and therefore
shall not be applicable to warrantles com-
plying with that Act.

(3) Californta Civil Code §1797.3(d),
which provides that telephone numbers be
disclosed in a state-mandated mobile home
written warranty, affords protection to con-
sumers greater than the requirements of the
Warranty Act, 15 U.S.C. § 2301, et seq., and
regulations thereunder, and does not unduly
burden interstate commerce; therefore, this
State requirement shall be applicable to war-
ranties complying with the Magnuson-Moss
Warranty Act for so long as the state ad-
ministers and enforces effectively such
greater requlirement.

(4) California Clvil Code § 1797.5, which
provides that mobile home dealers display a
notice stating the existence of a one-year
warranty and a sample copy of such war-
ranty. does not afford protection to consum-
ers greater than the requirements of the
Warranty Act, 15 U.8.C. § 2301, et seq., and
regulations thereunder, and therefore shall
not be applicable to warrunties complying
with that Act.

Recently, you requested an additional
hearing under the Warranty Act on recent
amendments to the Song-Beverly Act. Spe-
cifically, you requested a Commission de-
termination that 1780.4, 1791, 17963.3 and
1784.1 and the new Civil Codc Section 1793.6,
which went into effect January 1, 1977, af-
ford protection to consumers greater than
the requirements of the Warranty Act and do
not unduly burden interstate commerce.
However, since none of the amendments
relate to labeling of or disclosures in written
warranties, the “Jommission has determined
that these provisions are outside the scope
of § 111(c) of the Warranty Act and thus not
subject to preemption under that section.
The Commission believes, therefore, that a
hearing on this matter is unnecessary.

In your most recent letter you also re-
quested the Commission’s opinion whether
state enforcement of requirements de-
termined to be excepted from the preemption
section of the Warrantiy Act by $111(b) (1)
preserving consumer rights and remedtes, is
nevertheless barred by operation of the pre-
emption provision. The Commission sees no
reason why the state cannct enforce such
requirements.

By direction of the Commission.

CAROL M. THOMAS,
Secretary.
Enclosure,

L ] [ ] [ ] [ L J
By direction of the Commission.
Issued: October 4, 1977.

CARrROL M. THOMAS,
Secretary.

{FR Doc.77-28035 Filed 10-3-77;8:45 am]

NOTICES

[ 6820-14 ]

GENERAL SERVICES
ADMINISTRATION

{FPMR Temporary Reg. 411

AGENCY PROCUREMENT REQUESTS
FOR AUTOMATED DATA PROCESSING
EQUIPMENT, SOFTWARE, MAINTEN-:
ANCE SERVICES, AND SUPPLIES

General Services Administration Action

1. Purpose. This regulation temporarity
suspends the requirement in § 1-4.1105
(b) for GSA to take action on an agency
procurement request (APR) withir 20
workdays.

2. Effective date. This regulation is ef=
fective September 23, 1977.

3. Expiration date. This regulation will
continue in effect until March 31, 1978.

4. Background. a. The number of APR’s
received from Federal agencies over the
past few months has increased signifi-
cantly. At the same time, congressional
interest has been expressed in many ADP
procurements, Due to the increased
workload, it has become more and more
difficult for GSA to meet the prescribed
20 workday response time. The result has
been that agencies have proceeded with-
out a substantive GSA review. A continu-
ing absence of these reviews is inconsis-
tent with GSA’s responsibilities under
Section 111 of the Federal Property and
Administrative Services Act of 1949, as
amended (40 U.8.C. 7159 (Pub. L. 89-306,
the Brooks Act). Accordingly, it is desir-
able to prescribe an alternate procedure
for use on an interim basis.

b. In view of the foregoing circums-
stances it i1s appropriate and necessary to
suspend temporarily the requirement in
§ 1-4.1105(b) for GSA to take action on
an APR within 20 workdays. GSA will
make every effort to expedite its action
on each APR. In view of the potential
impact on fulfillment of agency needs,
GSA will continue to seek an early. more
satisfactory solution to this problem.

5. Effect on other issuances. Section
1-4.1105 is amended to read as follows:

§ 1-4.1105 GSA action on procurement re-
quests.
[ ] [ ] [ ] [ ] [ ]

(b) Expeditious action will be taken by
GSA after receipt of full information from an
agency involving a request for procurement
as provided In § 1-4.1104. Agencies shall not
proceed with the procurement until a dele-
gation of authority has, in fact, been granted.

SEPTEMBER 23, 1977.

JAY SoLOMON,
Administrator of General Services.

{FR Doc.77-20101 Filed 10-3-77;8:45 am]

[ 6820-14 ]
{FFPMR Temporary Reg. 42]

CHANGES IN THE SMALL BUSINESS ACT
BY PUB. L. 95-89

1. Purpose. This regulation provides an
interim implementation of Pub. L. 95-89,
which amended the Small Business Act.
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2. Effective date. This regulation is ef-
fective —— 88—,

3. Expiration date. This regulation will
continue in effect until canceled.

4. Background. Pub. L. 95-89, August
4, 1977, amended the Small Business Act.
Title V—Procurement Assistance, of the
public law expanded the authority of the
Small Business Administration (SBA) to
certify the responsibility of small busi-
ness concerns for hoth purchases and
sales, to establish priorities regarding the
award of contracts to smal] business and
labor surplus area concerns, and to pre-
scribe procedures applicable to awards to
small business concerns involving the
Walsh-Healey Act.

5. Agency action. Agencies shall com-
ply with the provisions of the Small Bus-
iness Act, as amended by Public Law 95~
89, when the provisions of the FPR are
?cémslstent with the provisions of the

ct.

6. Effect on other issuances. a. To the
extent that the provisions and clauses in
the FPR are inconsistent with Pub. L.
95-80, the provisions of the Act apply. A
formal amendment of the FPR which
implements the Act will be issued as soon
as nossible,

b. The following provisions (not nec-
essarily all inclusive) of the FPR are
aftected and will require modification:

(1) Certificate of Competency nroe
gram, §1-1.708. The FPR provisions
which restrict S8BA's authority to “ca-
pacity and credit” only are modified by
the Act to grant SBA statutory authoritv
to certify the competency of any small
business concern with respect to.all ele-
ments of responstbility, including but
not limited to canability, competency,
capacity, credit, integrity, perseverance,
and tenacitv.

(2) Walsh-Healey Public Contracts
Act, Subpart 1-12.6. The FPR require-
ment that the contracting officer provide
findings of inelleibility and supnorting
documentation to the Wage and Hour
Division of the Department of Labor is
modified by the Act with respect to small
business concerns. SBA s authorized
under the Act to dismiss findings of in-
eligibility or, where SBA concurs in the
contracting officer’s findings. SBA {s re-
quired to refer the matter to the Depart-
ment of Labor for final decision.

(3) Procurement set-asides for small
business, § 1-1.706, and Labor surplus
area policies, § 1-1.802. (a) The FPR
priorities in carrying out set-aside pro-
grams are modified by the Act. Section
502(e) of the Act includes the follow-
ing requirement:

(e) In carrying out labor surplius areas and
small business set-aside programs, depart-
ments, agencles, and instrumentalities of
the rxecutive branch shall award contracts,
and encourage the placement of subcon-
tracts for procurement to the following in
the manner and in the order stated:

(1) Concerns which are located in labor
surplus arees, and which are also small buse
lnfgs concerns, on the basis of a total set~
aslde,

(2) Coneerns which are small business
concerns on the basis of a total set-nside.
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