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[4810-33]
DEPARTMENT OF THE TREASURY
. Comptroller of the Currency
[Reg. Z]
TRUTH-IN-LENDING

Joint Notice of Proposed Statement of
Enforcement Policy
AGENCIES: The Board of Governors of
the Federal Reserve System, the Comp-

{

- troller of the Currency, the Federal De~

posit Insurance Corporation, the Federal
Home Loan Bank‘Board, and the Na-
Honel Credit Union Administration.

ACTION: Proposed statement of inter-
egency enforcement policy, Regulation
x. .

SUMMARY': This proposed statement of
enforcement policy sets forth uniform
guidelines which the Board.of Govern-
ors of the Federal Resérve System, the
Comptroller of the Currency, the Federal
Deposit Insurance Corporation, the
Federal Home Loan Bank Board, and the
National Credit Union Administration
propose to use to enforce the Truth-in-
Yending Act and Regulation Z. It is in-
tended that specific, standardized guide-
1ines will promote improved and uniform

enforcement of the Truth-in-Lending

Act through corrective action, including
reimbursement, for borrowers who have
been overcharged or otherwise harmed
by violations of the Act. Realizing the
value of publc participation in the for-
mulation of these guidelines, the agen-
cles are requesting comments on these
culdelines and have designated specific
issues for comment.

DATES: Comments must be received on
or before November 17, 1977.

ADDRESSES: Written comments should
be addressed to: Interagency Enforce-
ment Policy, Regulation 2z, Wash., D.C.

. 20219,

FOR FURTHER INFORMATION CON-

~

TACT:

Mark Medvin, Federal Reserve Board,
202-452-2412; 'William Resnik, Comp-
froller of the Currency, 202-447-1600;
Peter M. Kravitz, Federal Deposit In-
surance Corporation, 202-389-4427;
Harry W. Quillian, Federal Home Loan
Bank Board, 202-376-3556; Harry J.
Blaisdell, National Credit Union Ad-
ministration, 202-254-8760.

SUPPLEMENTARY. INFORMATION:
This document is intended as a state-
ment of the guidelines that the Federal
regulatory agencles involved propose to
use in enforcing the Truth-in-Lending
Act and Regulation Z.

It is felt that.coordination among the
agencles is desirable in order to bring
sbout uniformity in the administrative
actlons that will be taken when violations
of the Act are detected. To that end, the
agencles have developed = set of proposed
policy guidelines for measuring and cor-
recting the conditions resulting from cer-
tain violations of the Truth-in-Lending
Act. . .

NOTICES .

It is administratively impossible to
fashion an appropriate remedy for every
type of violation. The guidelines which
follow outline the corrective action that
the agencies intend to require when vio-
lations which have caused measurable
monetary injury to customers are dis-
covered. It should be emphasized that it
will'continue to be the policy of the en-
forcing agencies thatf, whenever any vio-
lation of the Act is detected, prospective
correction of the violation will be re-
quired—that is, creditors will be required
to take whatever action is necessary to
Insure that the violation does not recur.
For example, a creditor which is found
to be using forms that do not comply
with the type size requirements will be
required to obiain new forms which dé
comply. These guidelines, however, are
inténded to address the most serious
types of violations, those which result
in overcharges to customers. Based upon
the expertise and experience acquired by
the various egencies through examina-
tions of lending institutions throughout
the country and investigations of con-
sumer complaints, several substantives
violations which cause measurable dam-
age to customers have been identified,
and guidelines for correcting the condi-
tions resulting from these violations are
proposed,

These guidelines are not intended to
substitute for any other administrative
authority that any of the agencies has to
enforce the Acf, nor are they intended
to foreclose the customer’s right to bring
& civil action to recover for violations of
the Act. Further, where apparently will-
ful and knowing violations are found,
the agencles will notify the Department
of Justice. The guidelines serve only to
reflect the enforcement policies of the
agencies and to specify the actions which
the agencies feel are appropriate to cor-
rect the conditions resulting from vio~
lations which cause overcharges to cus-
tomers. As guidelines, they may” be
modified in the discretion of the agency
50 as to be more responsive to specific
or unique circumstances which may ex-
ist. As new examination data concerning
the extent and type of violations are re-
ceived, the guidelines will be reviewed
and revised as appropriate. In all cases,
the fingncial condition of the creditor
and the cost of corrective action will be
considered in applying the guidelines.

‘This statement of enforcement policy
is proposed to announce formally and to
sollcit public comment on the course
which the federal regulatory agencles
Involved propose to follow in enforce-

ment actions, It is hoped that the pub- -

lcation of this proposed general state-
ment of policy will promote uniformity
of enforcement and provide notice to
consumers and creditors of the type of
action that can be expected when vio-
Iations resulting in overcharges are
found, Comments are requested on the
entire proposal and specifically on the
designated issues.

AUTHORITY.

These guldelines are proposed pur-
suant to the enforcement authority con-

14

tained in 15 U.S.C. 1607 and 12 US.C,
1818(h) in fhe cnses of tho Federal
Reserve Board, the Federal Deposit In-
surance Corporation, nnd the Comp-
troller of the Currency, pursuant to 16
U.S.C. 1607 and 12 US.C. 1464(d) (2)
and 1730¢e) in the case of the Fedoral
Home Loan Bank Board, and pursuant
to 15 U.S.C. 1607 and 12 U.8.C. 1786(0)
(1) in the case of the Natlonal Credit
Union Administration.

DRAFTING INFORMATION

The principal drafters of this docu-
ment were Mark Medvin, Federal Re-
serve Board; Roberta Boylan, Comp~
troller of the Currency; Peter M,
Kravitz, Federal Deposit Insuranco
Corporation.

PROPOSED STATEMENT

—_ In consideration of the foregoing, the

following statement of enforcement
policy is proposed:

STATEMENT OF ENFORCCMENT PoLioy
DEFINITIONS

1, “Act” means tho Truth-in-Londing Aot,
15 U.8.0. 1601 ot scq., and Regulation Z, 12
CFR Part 226,

2. “Actuarial method based on sohedulod
payments” means a meothod of computing
rebates of uncarned inanco charges in which
the ratio of interest eaxned in a glvon po-
riod of time to the amount of the prinoipal
owed during that timo i3 constant; tho
scheduled payment is allocated firat to fhe
terest carned and the remainder is used fo
reduce princtpal.

8. “Annual percentage rato (APR)" means
“annual percentage rato” a3 dofinod In 12
OFR 226.2(g).

4. “Corrective actlon” means n cowurso of
conduct t0 bo undertaken by a credltor at
the direction of an enforoing agoney to cor-
rect the conditfons resulting from past
violations of the Act.

5. “Creditor” moans a “creditor” ns doe
fined in 12 OFR 226.2(s8) and which {3 supor-
vised by an enforeing agonoy.

6. “Customer” means “customer” ag dos
fined in 12 OFR 226.2(u).

7. “Enforcing agency” monns tho Board
of Governors of tho Federal Resorve Syatom,
the Comptroller of tho Curronoy, the Fed«
eral Deposit Insurance Corporation, tho Fod-
eral Home Xoan Bank Board, and tho Nae.
tional Credit Union Adminiastration.

8. “Established averngo overchurgo’ means
the average amount each customeor is ovore
charged for o specifio violation within tho
scope of theso guldelines, baged on o sampl-
ing of simllar types or classes of loan no-
counis by an examinoar of an enforoing
agency.

9. “Flnance charge” means “finance
charge” as defined in 13 OFR 220.3(w).

10. “Intentional violation” means (1) ony
violation which an enforcing sgenoy can
reasonably determino to have beon knoyve
ingly committed, pormitted or npproved by
managorial personnel or tho board of diroc
tors of a croditor; or (2) a violation twhioh,
in the determination of an enforclag agenoy,
resulted from a dellborate or sustnined
ignorance of or indifforence to the requirde
ments-of the Aot on the part of a croditor’s
management, including tho board of diroo«
tors, or a dellberato or -sustained omission
concerning or misrepresentation of tho ro«
quirements of the Act in tho oreditor's poll«
cles and procedures.

11.-“Lump sum method” means & meothod
of adjustment for detormining the amount
that will be returnod to » oustomer whon o
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10an has been paid in full; the amount win
be calenlated in accordance with the ma-
tarity reduction method.

12, ‘“Lump suam/payment reduction
method"—means a method of adjustment
under which & cash payment equal to the
amount the customer has overpald (includ-
ing time value) will be returned to the custo-
mer and the remalning payments on the
1oan, will e reduced to the level &% which
they would harve been had the payments
been -computed at the understated APR at
the outset.

13. “Maturity reduction method'—means
s method of adjustment under which a loan
will be restructured to reduce the number

‘of payments fhat the customer is required

10 make to pay off the loan so that the custo-
mer will not pay at a rate In excess of the
understated APR.

14. “Method of adjustment”—means u cal-
culation to determine the adjustment neces-
sary to correct overcharges resulting from
APR riolations.

15, “Overcharge” means a chayge impcsed
by thecreditor In excess of charges disclosed
or required to be dieclosed in accordance
with 12 CFR Part 226 and 8s computed in
accordance with these guidelines,

16, “Payment reduction methad” means
method of adjustment under which the
amount of each remaining payment on the
loan will be lowered-so that the customer will
not pay ab a rate in excess of the under-
stated APR.

17. "Reimbursement"” means corrective ac-
tion involving monetary adjustment for over~
charges for other than APR vialations,

.18. “Understated APR" means a disclosed
AFR, rounded to the next higher one-gighth
of one percent, which is less than the APR
calculated in accordance ,with the ACT.

19. “Understand finance charge” means a
finance charge disclosed at a dollar amount
which is less than the fipance charge cal-
culated in accordance with the Act.

_2‘:.0. “Violation” means a violation of the
Ac

GENERAL POLICIES

1. Intentional violations—All intentional
violations of the Act by a creditor which re-
sult in an overcharge shell require corrective
action regardless of the dollar amount of the
overcharge. 4

2. UNINTENTIONAL VIOLATIONS—(a)
All unintentional violations which result in
overcharges shall require corrective action if
the overcharge or the estimated average oter-
charge per customer is one dollar or more.

(b) I} the overcharge or the estimaled ac-
erage overcharge per customer jor a type or
class of loans is determined ta be less than
one dollar, no correctice action shall be re-
quired except as provided in paragraph {c)
uniess, in the discretion of the agency, the
aggregale amount of gll overcharges is con-
sidered substantial

Alternate paragraph (b):

{b) If the overcharge or the estimatcd
aterage orercharge for a itype or class of
loans is less ithan one dollar, no correctire
action shall be required except as provided
in paragraph (c). -

(c) Where the estimated average orer-
charge jor a type or class of loans is less than
one dollar, any customer acgounts identified
in the sample which hate been orercharged
by one dollar or more shall be subject to
corrective action,

DISCUSSION

-In many cases, the costs involved in the
corrective action may be far greater than the
amount of monetary damage suffered by the
customer. The agencles belleve that the im-
position of a corrective action pr on a
ereditor .who had unintentionally violated
the-law may be unnecessary where there is

NOTICES

neplipible harm to any cuttomer. Therefore,
the sgencles propose that, in cases of unin-
tentional violations, if an examiner, by sam-
pling or some other tcchnique, deteots o type
of Joan {eg. morigage, inctallment, open~
end) or a class within that typoe of loan (e.g.,
all loans invelving amounts dnanced greater
thon $1,000) -for which tho overchargo or the
estimated overape overcharge !5 81 or mere,
corrective action will be ardercd for that typo
or class of leans. Further, to afford creditors
tho opportunity to confirm or rcbut the ac-
curacy of cstimated averngo overcharges they
will bo given the right to preduce their oun
averago overcharpo estimates.

When estimated average overcherges ore
Jess than 81 per customcer but the total of
all overcharres is substantiol, 1t moy not Le
equitable to sllow tho creditsr to Leep
amounts to which it Is not entitled. It has
been suggested that, in these eaces, cach
agency may exerclce its diseretion to order
the creditor 2o ure such amounts in g man-
ncr which would further the purposes of tho
Truth in Lending Act.

It chould he noted that, where estimated
OYErage overcharges are Jecs that $1, any
account in the eamplo which has been identd-
fied as having been over-charged &1 or more
should be reimburted since the coat of iden-
tifying thoto accounts nnd computing the
overcharge has already been incurred,

The aggencies have adeanccd the esti-
mated average orcrcharge proposal wnder
the assumption that the cests fnvolved In
requirlng corrcetive actlon for amounts le23
than $§1 would probably outwelgh the bene-
fits of such action and would be unneces-
sarlly burdencome when the violatlon twes
unintentional, In the cate pf intentionnt vl-
olations, however, corrcetivo cetlon chould
presumably always bo ordered bocawse the
creditor bos ingicted financial haorm upsn
its customers.

In distinguishing between ntentionel and
unintentional vlolations of the Act, the
agencles do not mean to cguate “inten-
tonal” violatlons o5 defined In thete guide-
lines with “willful and knotrins"” viglations
as defincd in 15 US5.C. 1611, Howover, i, in
the determinntion of the agencles, an fnfen-
tlonnl yiolation was committed wilfully
and knowinply, the matter will be reforred
to the Department of Juctice.

PEIGHATID 1SSOES

1. Is one doliar a reatonable minimum es-
timnted avcrase ove amount to trig-
ger corrective nction for unintentional vio-
lations of the Act?

-~ 2. Yhere the cstlmated avcrage over-
charge 5 lezs than the amount that would
trigger corrective action, but the tota) of o)
overcharges is substantlal, chould earrective
actlon be ordercd? If co, In what form?

3. Period for Which Corrcctive Action Is
Required.~Comrcetive action chall te re-
quircd for all violations within the scope.of
:ugz.;c guldclines occurring since July 1,

Alternate guideline 3.

3. Perfod for Which Corrcctive Action 13
Required.~Corrcetive oction shall e re-
quired for all violations within tke scope of
these guidellnes occurring within one year
prior to the date of the examination by the
enforcing ageitey.

DISCULSION

The agencles have considered the time pe-
riod for which corzective action vl be re-
quired. One propocal is that corrective action
should be required for all viclntions within
the scope of the guldelines sinte 1969 when
the Act hecame effective. Another proposal is
that the creditor only be required to take cor-
rective action for violations cecuring within
one year prior to the date of examination to
maintain consistency with the one-year
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glatute of Umitaticns for Troth-in-Lending
civll actions.

The enforcing agencies have concinded
that the statute of Uimitations for civll rem-
cdies in the Act does not centrol adminiz.
trative coforcement of the Act. The agencles
are concerned, however, abcat the desirabil~
ity of yequiting creditors to teke corzective
nction for violations gecurring a5 far batk zs
19€9 slnce rctrcactive carreciive action hos
only recenlly beea imposed by the agencles.
Ca the other hand, it 15 recoznized thot a
carrective actlon prosram which adiresses
violations arcwrring within auy iimited Ume
frame will poovide no reltef 46r same custom-~
€13 vho have cufczed harmes aresult cf &
violation.

ITEISTIATTD 15TE

3. Should corrective action be required for
violations occturing since July 1, 1969, When
the Act became effective, or should 1t be
Umited to violatlons occurring within cne
year prior to the date of examination? Is eny
other time pericd appropriate? Should a
longer time period be specified for long-term
obligations (eS. real estate loans) than for
short-term odbligations (eg. suto leans).

COZEECTIVE ACTION FOR SFECINIS VIQLATIONS

4, Violaters Involring the Improper Dis-
closture of the APE or Finance Cherge—~(a)
where there is an understated APRE and the
finance charge i3 either correct or not dis-
closed, the creditor shall take correctite ac-
tion to incure that the customer's true cost
of credit does rot exceed the undersicted
APR.

(b) Where ro APR 43 dicclosed end the
finance charge 13 either correct or not dis-
claczd, the creditor shall caleulale the APE
it cherged the customer ond shall take cor-
rective cction to insure that the customer's
trie coat of eredit docs not exceed the actual
APR reduced by one-querier of one percent
i3 the casc of Lrat ten recl estate transec-
tions, end one rercent in oll otker consumer
erccit transcelions. .

Alternote paragraph (b)2

(b) Where 1o APR is disclosed and tke
f-narce charge is either correct or not dis-
clesed, the rate dicclosed on the mote or
conditional caley contract ervidencing iie
trancection will be eonsidered the “discloced
APE*; the creditor shcll caleulate the APE
it cherged the customer and shell take cor-
yeotize cetion to insure thet the customer's
truc coat of credit does not exceed the “dis-
claced APR=, If no rate is discloged on the
note, the creciter sholl calculate the APE
1¢ charged the customer and shell take cor-
rective ection to insure that the customer’s
true cost of credit does not exceed the actuek
APR reduced by one-quarter of ane percent
in the caze of Lrot lien real estate transac~
tiors, end one percent in oll other consumer
credit trorscctions.

(c) Where there is an urderstated finence
chergz and the APR 1is correct, the ereditor
chall relmburce the overcharge whick is the
difference beticeen the ectual and the vnder-
stated finance chargs.

(d) Where no finance ckarge is dicclozed

and the APR s properly diccloced, %2 reim-
burcement €3 sequired.,
(@) There there {3 an understated fincnce
chargz end an understated APR, the creditor
skall tal:e appropriate correctite actisn for
tke larger otercherca.

{f) Corrective actfont for understated APE
riolations wilt be made by a method of cd-
Justicent es defined in the guidelines.

DI3SUSSION

1. ABR Violationc~-One of the most Im-
portant items of information furnisheq to 2
borrower under the Truth-In-Lending Act 15
the Annuol Percentage Rate (APR). Tae APR
15 n term of oxt which is dezeribed in 12 CFR

FEDERAL REGISTER, VOL. 42, NO. 201—TUE5DAY, OCTORQER 18, 1977



65788

226.5. Essentially, it represents tho true cost
of the credit extended and reflects not only
the rate of inferest but also the total of cer~
tain other costs which the customer must
pay as a condition of the oxtension of credit,
Congress intended that the uniform disclo-
sure of a rate would enable borrowers to shop
for and compare consumer credit costs and
make informed credit decislons,

Where the creditor discloses a rate but ac-
tually charges o higher rate, the affected
accounts must be adjusted. ¥or the purpose
of caleulating the adjustment, the disclosed
APR will be rounded to the next higher one-
olghth of one percent and termed the “un-
derstated APR". This tolerance recognizes the’
floxibility suggested by the rounding pro-
visions found in 15 U.S.C. 1606 and 12 CFR
226.6 and would not unfalrly discriminate
against creditors which try to disclose the
oxact APR as a service to thelr customers
rather than utllize the method of rounding
permitted by the Act and Regulation Z to
dAisclose Icss precise rates.

‘Where the creditor discloses no APR to the
customer, & serious breach of the creditor’s
responsibility’ under the Act has occurred.
Technlcally, while it may be sald that since
no APR was disclosed, none can be charged;
the agencles feel that that would be a wind-
fall to customers and a8 severe hardship to
creditors. On the other hand, those creditors
who fail to make such important disclosures
ghould be treated at least as severely as those
who did make disclosures, even though in-
accurately. Consequently, tho agencies pro-
pose that In such a situation the actual APR
should bs computed and the creditor should
bo required to adjust affected accounts to re~
flect an APR which is lower than the actual
APR by certain specified margins. Those
spocified margins will be based on a compre-
honsive data base compiled by the agencles
after o roview of a sufiiclent number of ex-
smination reports to determine typical APR
Qisclosure Inaccuracles found in various types
of credit transactions, Based upon Informae
tion which the agencles now have, it is pro-
posed that the actual APR charged on first
lien renl estate mortgages should be reduced
by one-quarter of one percent since that ap~
pears to bo the most common margin of APR
disolosure error. Further, untll an even more
comprehensivo data base can be established
through further examinations, all other
credit transactions wilt be corrected by o te-
ductfon of one percent in the actual APR.

An alternate proposal Is to consider the
rate disclosed on the contract or note as the
“disclosed APR"” and to require corrective ac-
ton if the actual APR is higher.

Another alternative, to adjust the APR and
lower the finance charge to the lowest rate
‘which was available in the market area at the
timo the loan was made, under the assump-
tion that the customer might have obtained
credit at another institution which provided
that lower APR if the customer had been
given the tools to shop for that credit, was
not included in the proposal because ade-
quate rate Information on local markets is
not readily avallable.

2. Specific Methods of Adjustment for APR
Violations.—When the disclosed APR is less
thon the APR actually being charged, an
adjustment of the loan will be required in
order to bring the rate actually being charged
down to the understated APR. Simply reim-
bursing the difference between the APR
charged and the understated APR will not
nccomplish this goal since the effect of the
overcharge Increases as the length of time
between the inception of the loan and the
error adjustment dete increases, The agen-
cles have considered & number of-methods of
adjustment. Some are attractive for pollcy
reasons but are administratively unaccepta=~
ble because formulas and programs to enable
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creditors to make the adjustments are ex-
tremely difficult to develop and use. Three
edjustment methods,! all of which have the
effect of lowering the actual rate pald by the
customer to the understated APR and are
administratively feasible, are proposed. The
dollar adjustments for each method vary
because the time periods over which the
total adjustments will be. made are diffexent.
The proposed methods are:

(1) Lump sum/payment reduction.—The
remaining payments on the loan would be
reduced to the level at which they would
have been had the payments initlally been
computed on the baslis of the understated
APR, and a lump sum money adjustment
equal 1o the amount that the customer hes
overpald (including time value) would be
returned to the customer, .

Example: On a 12-month loan having an
amount financed of $1.000 and calling for
12 payments of $100, where 4 8120 total
overcharge has been found and six payments
have been made, the customer would recelve
$61.83 in cash and each r payment
would be reduced to $00. The dollar adjust-
ment to the customer under this method is
$121.83.

(2) Maturity Reduction.—The loan would
be restructured in such a way as to reduce
the number (not the amount) of required
Ppayments. The amount of each payment in
the rovised schedule (except the last) wil
remain the same as in the pest.

Example: A loan having an amount fi-
nanced of $1,000 and requiring 12 payments
of 8100 per month would be adjusted to re-
quire only 10 payments of $100 per month
and one payment of §72.50 if the total over-
charge resulting from an understated APR i3
$120. The dollar adjustnient to the customer
under this method is $127.95.

(3) Payment Reduction.—The amount of
each remalning payment on the loan would
be lowered so that the total finance charge
does not exceed that permitted by the re-
ﬁen.d payment schedule and the understated

Example: On a 12-month loan having an
amount financed of 81,000 and calling for
12 payments of $100, where a 8120 total over-
charge has been found after six payments
heve been made, each remaining payment
would be reduced to §79,25. The dollar ad-
Justment to the customer under this method
i3 §124.50.

It is anticipated that, because of cost and

trative factors, only one adjustment
method will be adopted. After a determina-
tion has been made as to the method of ad-
Justment that will be required, technical as-
€lstance will be available from the agencles
to creditors for making adjustments for APR
violations,

The agencles recognize that all methods
will reguire adjustments to the creditor's
records and notificalon of changes to cus-
tomers.

3. Finance Charge Violations—The agen=
cles recognize that customers may be misled
by understated finance, charges even though
the disclosed APR is acourate. In such 8ltua-
tions, adjustment of the finance charge will
be required. Reimbursement will be made by
Tepaying to the customers the difference be-
tween the actual and disclosed finance
charge. -

‘Where the correct APR has been disclosed,
but there iz no disclosure of the finance
charge, the agencies have consldered various
standards for corrective action. Although the
finance charge is an integral part of the dis-
closure requirements, the Act assumes that

iThe lump sum method defined in the
guldeline is proposed only for losns that
have been paid In full, It incorporates the
maturity reduction method.

FEDERAL REGISTER, VOL. 42, NO. 201—TUESDAY, OCTOBER 18, 1977

1ts reflection in the APR is tho csgontinl tool
contemplated by the disclosures. In all transg«

,actions subject to tho Act the APR must bo

disclosed; howover, In cortain transactions no
finance charge disclosure 158 roquired. Fur-
ther, the agencles fcol that misstating the
finance charge is more likely to mislead n
customer than omitting that disclosure, par-
ticularly since tho finance charge can nor-
mally be computed {from the other disoloy-
ures. Consequently, whore the. APR 14 corteot
and there 18 no discloswo of tho fluanco
charge, the agencics proposo that no core
rective action bo required.

DESIGNATED ISSUES

4. Which method of adjustment (ie., tho
“maturity reduction mothod”, “tho paymont
reduction method”, or “the lump sum/pay-
ment reduction mothod”) {s proforablo? Is
any other method preferable?

Commentators should address: (1) Any
accounting problems assoclated with tho
various methods, (2) whether more than ono
adjustment mothod should bo adopted, (3)
if more than one method is adopted, who
should determine which method to uso (ous~
tomer/bank/entoreing ngenoy), and {(4) .tho
costs assoclated with the varlous optlona.

5.Violations involving the improper dis-
closure of credit life, acoident, health or loss
of income {nsurance.—(a) 1f the creditor has
not disclosed to the customer in writing that
credit life, aceldent, health, or loss of ingonio
{nsurance {is optional, the insurance shall bo
treated as having been required by tho ored-
{tor and {mproperly excluded jfrom tho
finance charge. The overcharge will result
from an understatcd finance oharge and, pos«
sibly, an understated APR, The orcditor shall
take appropriate correotive action for the
larger overcharge. The insuranoce will remain
in effect.

(b) It the creditor has disolosed io tho
customer in writing that credit lfo, accldont,
health or loss of income {nsuranoc i3 op-
tional, but there is elther no signed insur-
ance option or no disclosure of the cost of
the insurance, the creditor shall be roquircd
to send a writien notice to the affcoted ous-
tomers disclosing the cost of the insuranco
and notlfying them that tho {nsurance {3
optional and may be cancclled within 45
days to obtain a full refund of all premiums
charged. If the creditor recefves no responso
within 45 days, the insurance will remain
in effect and no further corrective action will
be required.

Alternate paragraph (b):

(b) It the creditor has disclosed to tho
customer in writing that oredit lifo, acol-
dent, health or loss of income insurance {3
optional but there i3 cither no signed instr«
ance option or mo disolosurc of tho cost of
the insurance, the creditor shall be requircd
to scnd a writien notice to the afcotcd cus-
tomers disclosing the cost of the insuranco
and notlfying them that the insurance {3
optional and may be cancelled within 45
days to obtain a partial refund of promfums
charged. If the creditor recelves no responso
within 45 days, the insurance will remain in
effect and no furthicr corrective aotion twill
be required.

DISCUSSION

The Act requires that promiums for orodié
life, accident, health, or 10ss of incomo in-
surance written in connection with any orod-
it transaction be fncluded in the flnance
charge unless the customor is oloarly and
conspicuously advised in writing that tho
insurance is optlonal, If tho insuranco 4
desired, the customer must sign and dato
an, afirmative statement to that offoot after
having recelved writton disclosure of the
cost of the insurance. These requiroments
are imposed to fnsure that promiums sthioh
are excluded from the calculation of tho

.



cost of credlt are voluntarily incurred by the
" customer.

Since voluntariness is the basls for exclud-
Ing the Insurance premiums from the finance
charge, the agencles belleve that If there is

- no written disclosure that the insurance is
voluntary it should be treated as having been
required and, therefore, tmproperly excluded
from the finance charge. Corrective action
will be ordered as discussed In he section
of APR violations or in the section on under~
stated finance charges, depending on which
method is more beneficlal to the customer.

If the optional nature of the insurance
was disclosed in writing but either (1) the
cost was not disclosed or (2) the customer
did not sign the insurance option blank, the
sgencies belleve -that the creditor should be
required to write fo and Inform the cus-
tomer that the insurance was optlonal, dls-
close its cost, and offer to cancel the insur-
ance if requested. In cases where the cus-
tomer expresses & deslre to cancel, the credi-
tor should be required to refund some or
all of the premiums paid. On the one hand,
the customer has recelved bepefit from the
insurance coverage during the perlod 1t was
in effect; on the other hand, the customer
did not want the Insurance. Alternate courses
of corrective action are sel; forth in the guide-
lines. ’

I£- the required insurance authorization
Is signed but not dated, no corrective action
need to talten since the lack of date dlsclo-
sure 1s deemed to be of little significance In
establishing whether the insurance was
optional.

DESIGNATED ISSUE

5. Where the proposed guldellnes require
notice to customers that credit life, accident,
health or ]oss of Income insurance wns op-
tionsal snd may be cancelled, should the entira
premium be reimbursed if the customer can-
cels? If not, on what basis should a partial
reimbursement; be made?

6. Violations involving the improper dis-
closure of property insurance, including
vendor's single interest insurance—~(n) If a
creditor has not included the property insur-
ance premium in the finance charge when
required by 12 CFR 226.4(a)(6), corrective
action will not be required.

(b) If an insurer providing vendor's single
interest insurance has not waived its right
of subrogation against the customer and the
premium has been excluded from the finance
charge, the creditor shall indemnify the cus-
tomer for any loss incurred as a result of @
subrogation action by the insurer.

DISCUSSION

. 'The ageficles believe that if property in-
surance is improperly excluded from the
finance charge, the resulting situation should
not be treated as an overcharge. Even re-
quired property insurance Is excludable from
the finance charge if the creditor discloses

the cost of the insurance if purchased

NOTICES

through the creditor and that the customer
has the option to select tho insurer. Based
wupon the agencles' rovicw of examinations
conducted up to this point, the agencles have
not tound cvidence of abuse in this area as
there is with credit life Insurance. However,
the agencles belleve that bortowers might bo
harmed if the insurer has not watved ita right
of subrogation against tho customer when
vendor's singlo iInterest Insurance 13 required
since the Insurer may sue the customer for
smounts It pald to the creditor. Conte-
quently, In that sltustion, creditors swould
be required to cstablich procedures to in-
demnify customers for any harm cauced by
that fallure whero the insurance hos been
Improperly excluded from the financg charge.

7. Violations conccrning prepsyment pen-
altles and rebates~—(n) Where the finance
charge 1s computed on the outstanding bale
ance and the creditor has not diselosed a pre«
payment penalty, nons can be collcoted and
those alrcady collected are orercharges which
shall be retmbursed.

(b) Where the finance charge is computed
on the outstanding Yalance and the creditor
has charged a prepoyment penglty {n exccss
of that disclosed, the difference i3 an over-
charge which shall be reimbursed.

(¢) Yhere the finance charge iz precom-
putcd and there i3 neither a disclosure that
no rebates of uncarned financg charges will
ve made nor a disclosure of the method of
computing the rebates, the faflure 1o rebate
uncarned finance charges is en orercharge.
The amount of relmbursement shall be the
rebale of uncarned finance charges in the
etent of carly payment of the obligation as
specificd under state law; i} state law s
stlent, the actuarial method based on sched-
uled payments shall be used to defermine
the amount of the retmbursement.

(d) Where the finance charge 1s precom-
putcd and @ method of computing rebatles
of unecarned finance charges kas been dis-
closed but the actual rebate is less favoradle
to the customer, the difference betuwcen the
actual and the disclosed rebate {s an otcr~
charge which shall be reimburscd.

« PIECUSSION

Regulation Z, 13 CFR 220.8(b) (7), sequires
that the meothod of robating unecarncd
financo charges be diselosed, and if no rebato
will be given, that fact must be discloced.
The regulation also requires dicclasure of
the amount of any prepayment penalties (13
OFR 226.8(b) (6)). Tho guldeline s celf-
explanatory.

8. VIOLATIONS CONCERNING LATE
FEES—(a) WVhere a creditor has discloscd
the amount of latc jces to be imposcd in the
event of late payment, any late fccs col-
lected in ezcess of those disclosed are otrer-
charges which shall be reimdursed,

(b) Where a creditor has not disclosed the
amount of late fces 10 be imposcd in the
event of late payment, none can be imposed
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and those already collected are overcharges
which shall be relmbursed.

DISCUSSION

‘Tho guldelire is celf-explanatary.

9. Itemization of miscellaneous fees and
vharges—~If ¢ ereditor has not {lemizzd and
discloszed the charges found in 12 CFR 226.4
(b) ond has not included them in tke
finance charge as required by that ssction,
the resulting disclosure violation, by itsclf,
shall not constituie en orercharge end cor-
rective action shell not e required. .

- DISCUSSION

Regulation Z, 12 CPR 226.4(b), Usts cer-
taln miscellancous charges which may be ex-
cluded from the finance charge if they are
itemized and dicclased to the customer. The -
agenclies belleva that if the charges are not
itomized and disclosed, and are excluded
from the finance charge; the resulting viola-
tion i3 only of o technical nature. The cus~
tomer’s abllity to chop is not impaired since
comparahlity of the AFR and finance charge
13 not destroyed; the nature of the violation
does not justify requiring corrective action.

PUBLICATION FOR COMMERT

Tane Administrative Procedure Act
does not require notice and solicitation
of comment in connection with the es-
tablishment of statements of enforce-
ment policy or guldelines (5 US.C. 553
(b)), and it permits them to become ef-
fective immediately (5 US.C. 553(d)).
However, In consfderation of the agen-
¢eles’ desire to solicit public participation
on these izsues, they have elected to af-
ford an opportunity for comment on
these proposed guidelines. Comments
should be addressed to: Interagency En~
forcement Policy—Rezulation 2, Wash-
ington, D.C. 20219.

Dated: October 11, 1977.

STEPEEN S. GARDNER,
Vice Chairman of the Board of
Governors of the Federal Re-
Serge System.
Jomt G. HERIANN, -~
Compiroller of the Currency.
George A. Ls Maistas,
Chatrman, Federal Deposit
Insyrance Corporation.
RopeeT H. MCKINNEY,
Chairman, Federal Home

. Loan Bank Board.

LAWRENCE CONMNELL JT.,
Administrator, National
Credit Union Adminisiration,
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