reusons Ior wishing to appear at an oral
hearing, and a summary of the matters
concerning which such person wishes to
give testimony at such oral hearing: The
Board subsequently will designate a time
and place for any hearing ordered, and
will give notice of such hearing to the
transferor, the transferee, and all per-
sons that have requested an oral hearing.
In the absence of a request for an oral
hearing, the Board will consider the re-
quested determination on the basis of
documentary evidence filed in connec-
tion with the application.

Board of Governors of the Federal Re-
serve System, July 2, 1976.

THEODORE E. ALLISON,
Secretary of the Board.

[FR Doc.76-19819 Filed 7-8-76;8:45 am]

WESTERN MICHIGAN CORP.
Order Denying Acquisition of Bank

Western Michigan.Corporation, Niles,
Michigan, a bank holding company with-
in the meaning of the Bank.Holding
Company Act, has applied for the Board’s
approval under section 3(a)(3) of the
Act (12 USC. 1842(a) (3)) to acquire
100 percent of the voting shares (less
directors’ qualifying shares) of the suc-
cessor by merger to The First National
Bank of Cassopolis, Cassopolis, Michigan
(“Bank”). The bank into which Bank is
to be merged has no significance except
as & means to facilitate the acquisition
of the voting shares of Bank. Accord-
ingly, the proposed acquisition of shares
of the successor organization is treated
herein as the proposed acquisition of the
shares of Bank.

Notice of the application, affording op-
portunity for interested persons to sub-
mit comments and views, has been given
in accordance with section 3(b) of the
Act. The time for filing comments and
views has expired, and the Board has
considered the application and all com-
ments received including the denial rec-
ommendation of the Department of Jus-
tice, in light of the factors set forth in
section 3(c) of the Act (12 U.S.C. 1842
(),

Applicant is the 34th Iargest banking
organization in Michigan and through
its sole subsidiary, First National Bank
of Southwestern Michigan, Niles, Michi-
gan (“FNB”), holds deposits of approxi-
mately $108.7 million, representing 0.4
percent of the total deposits held by
commercial banks in the State.' Acquisi-

t Unless otherwise indicated, all banking
data are as of June 30, 1875, and reflect bank
holding company formations and acquisitions
approved through May 31, 1976.

e —eewes s VAU AGAGYRMIY DADKINE MAr-
ket. :

Bank (deposits ot $15.1 million) con-
trols approximately 20.1 percent of the
total deposits held by commercial banks
in the Cass County banking market, the
relevant banking market,” and is the sec~
ond largest of five bar:king organizations
competing in the inarket. FNB, Appli-
cant’s banking subsidiary, competes in
the adjoining Niles, Michigan-South
Bend/Elkhart, Indiana banking market.’
FNB also operates one branch (deposits
of $12.9 million) in the relevant banking
market ancl controls approximately 17.1
percent of the market’s total deposits,
thereby as the fourth largest
among the five banking organizations in
the market. Acquisition of Bank by Ap-
plicant would significantly increase Ap-
plicant's share of total deposits in the
relevant banking market since Applicant
would become the market’s second larg-
est banking organization and would con-
trol approximately 37.2 percent of total
market deposits. Thus, the two-bank con-
centration ratio in the market would be-
come 75.3 percent, a significant increase
in the concentration of  banking re-
sources in the relevant market.

In addition to the significant adverse
effects on concentration, it appears that
the proposal would also have adverse ef-
feets on existing and future competition
within the Cass County banking market.
As noted above, Applicant already oper-
ates in the relevant banking market ‘ and
the record indicates clearly that there is
substantial competition between Appli-
cant and Bank which would be elimi-
nated by this proposal.” Furthermore, the
proposal would reduce the number of
banking alternatives operating in the
market. Moreover, approval of the pro
posed transaction would remove a viablg
eniry vehicle for a Michigan bank hold
ing company not currently represented iy
the market. This factor is even more sig:
nificant when considered in light of thke
fact that market is not particularly ag-

2 The Cass County banking market is 3
proximately by all of Cass County except

Howard and Milton, which are part of
Niles, Michigan-South Bend/Eikhart. Indid
banking market.

3FNB operates eight banking offices in this
market,

* The other elght banking offices ot Appli-
cant’s lead bank are all within 25 miles of
Bank's head office in Cassopolis, albeit in a
different market.

¢ Among the facts of record regarded by the
Board as evideneing the elimination of exist-
ing competition are the amount of deposits
and loans derived from Bank's service area
by Applicant’s subsidiary bank, which repre=
sent 9.9 and 152 percent of Bank’s total de-
posits and loans, respectively.

B - L )
existing and potential competitior

On the basis of the foregoing and other
facts of record, the Board concludes that
the competitive considerations relating
to this application weigh sufficiently
against approval so that it should not be
approved unless the anticompetitive ef-
fects are clearly outweighed by benefits
to the public in meeting the convenience
and needs of the communities to be
served. . ’ .

The financial and managerial re-
sources and prospects of Applicant, its
subsidiary bank, and Bank are regarded
as satisfactory and consistent with ap-
proval of the application; however, such
considerations do not provide significant
weight for approval of the application.
Acquisition of Bank by Applicant would
enable Bank to expand its trust depart-
ment, increase its lending capacity
through loan participations, upgrade its
agricultural loan services, and create
new time deposit services and municipal
and corporate savings programs. These
considerations relating to convenience
and needs lend some weight toward ap~
proval of the application. The Board
finds, however, that neither the consid-
erations relating to banking factors nor
to convenience and needs are sufficlent
to outweigh the adverse competitive ef-
fects of Applicant’s proposal.

On the hasis of the facts in the rec-
ord.”™ and in light of the factors set forth
in section 3(c) of the Act, it is the
Board's judgment that approval of the
proposal would not be in the puble in-
terest. Accordingly, the application is
dgnied _for the reasons summarized
above.

By order of the Board of Governors,®
effective June 30, 1976.
GRIFFIIH SZARWOOD,
Assistant Secretary of the Board.
[FR Doc.76-19820 Filed 7-8-76;8:45 am!]

FEDERAL TRADE COMMISSION

DETERMINATION OF APPLICABILITY OF
CALIFORNIA STATE LAW TO WARRAN-
TORS COMPLYING WiTH MAGNUSON-
MOSS WARRANTY ACT

Proceeding, Invitation To Comment, and
Public Hearings

The State of Cal fa-trasapplied Yo
a-ele nation, under the provisions of

Lievad

Ee

&2 Dissenting Statement of Governor Lilly
filed as part of the original document. Copies
are available upon request to Board of Gov-
ernors of the Federal Reserve System, Wash-
ington, D.C. 20551 or tb the Federal Reserve
Bank of Chicago.

*Voting for this action: Vice Chairmen
Gardner and Governors Jackson and Partee.
Voting against this action: Governor Lilly.
Absent and not voting: Chairman Burns and
Governors Wallich and Coldwell.
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Title I, Section 111(e)(3) of the uu-
Warranty-—~Fodaral Trade

Nuson

Commission Improvement Aot, Pub. L.
23-03917, 18 UBC. mx ot seq. (hareln-
the “Warranty Ao Mwhm

requirements of the Warranty Act um
do not \mduw burden :ntersnto com-
merce, .

Under Section 111(c) of the Wmamy
Act, a State requirement which relates
to labeling or disclosure w!th respect to
written warranties or ormance
thereunder is rendered lnappllcahlvto
written warranties meeting federal
standards if it is within the scope of an
epplicable requirement of the Warranty
Act governing warranty disclosure. pro-
visions, designations or minimum stand-
ards (sections 102, 103 and 104 or rules
thereunder) and not identical to such
requirement. State requirements may be
declared applicable to such transactions
by the Federal Trade Commission, ac-
cording to paragraph two of this provi-
sion, if an appropriate State agency ap-
plies and the on determines
(pursuant to a rulemsking proceeding
under section 109) that the requirement
in question gives more protection. to
consumers than does the Warranty Act
and that it does not unduly burden in-
terstate commerce. The State require-
ment will then be applicable to the ex-
tent specified by the Commission for as
long as the State administers and en-
forces the roquirement effectively. An-
other exception to Section 11l1(¢) is
Section 111(b), which preserves con-
sumsr rishts or remedies under State
law.

The Commission has concluded that
three sections of the California laws sub-
mitted will be affected by operation of
section 111(c) of the Warranty Act—
$§ 1793.1, 1797.3 and 17975 of the Cali-
fornia Civil Code.

{1) Section 1793.1(b) of the Song-Beverly

Consumer Warranty Act, while similar to dis- .

closures required by 18 CFR § 701.3(a) (5) of
the regulations implementing §102 of the
Warranty Act, is not identical to that re-
quirement;

{2) The “Mobile Home Warranty"” desig-
nation requirement of California Civil Code
§ 1797.3 is not identical to the provisions of
§ 103 of the Warranty Act;

(3) That past of § 1767.3(d) of the Callfor-
nia Civil Code which requires disciosure of
telephone numbers is not identical to the
disclosure provided for by 16 CFR 701.3 (a)
(5); and

(4) The pre-sale svailability yeguirements
of §1797.5 of the California Civil Code are
not Xientical to the requirements of 16 CFR
Part 702 which also implements Warranty
Act §102.

I* should be noted, however, that provi-
sions (1), (3) and (4) would be affected

' The Commission belleves it iz Congress’
intent to permit warrantors to use the same
warranty forms on a nationwide  basis.
Accordingly, provisions relating to warranty
1abeling or disclosures that are rendered
inapplicable by virtue of section 111(c) are
not preserved by section 111(b), and can
only remain applicable pursuant to a Com-
misslon determination under section 11il{e)
Q).

Aot should:the state, rather than & con-

sumer, undertake o enforce it. Binge the

Song-Beverly Act does not explicitly pro-
vide for state enforcement, and since the

Commission is not aware of any judiclal

declsion on the question, the Commission
:.12 not consider the Imue at the present
e,

In view of the toreeolns the Commls
slon hereby inftistes a proceeding to de-
‘termine, pursuant to the California peti-
tion and the provisions of section 111(o)
(2) of the Warranty Act (15 U.8.C. 2311
(6)(2)), whether the above desctibed
State requirem

of the Warranty Act and ‘do not unduly
burden interstate commerce. If 1t is de-
termined that a provision of the State
law affords protection to consumers
greater than the requirements of the
Warranty Act and that such provision
does not unduly burden interstate com-
merce, then the provision will be appH-
cable to written warranties In compliance
with the federal requirements to the ex-
tent specified in such determination for
as long as the State of California admin-
isters and enforces effectively such
greater requirement.

All interested persons are hereby noti-
fled that they may file written data,
views, and arguments concerning this
matter with the Special Assistant Direc~
tor for Rulemaking, Bureau of Consumer
Protection, Federal Trade Commission,
Washington, D.C. 20580, no later than
September 17, 1976.

All interested persons are also glven
notice of the opportunity to orally pre-
sent data, views, and arguments pur-
suant to section 109 of the Warranty Act
(15 U.S.C. 2309), at public hearings to
be held commencing at 9:30 a.m., Sep=-
tember 13, 19768 In Room 13209, 11000
Wilshire Boulevard, Los Angeles, Califor-
nia 80024. Additional hearings-will be
held commencing at 9:30 a.m., Septem~
ber 20, 1076 In Room 532, Federal Trade
Commission Building, Pennsylvania Ave-
nue at 6th Street, NW., Washington, D.C.

y persons desiring to orally present
his or her views, data, and arguments at
any of the hearings should so inform the
following designated people, no later
than September 7, 1976, and state the
estimated time required for hic or her
oral presentation. For the Los Angeles
hearings notify the Director of the Com=
mission’s Los Angeles Regional Office at
the above address. For the Washington,
D.C. hearings notify the Special Assist-
ant Director for Rulemaking, Bureau of
Consumer Protection, Federal Trade

Commission, Washinston, D.C. 20580. °

Reasonable limitations upon the length
of time allotted to any person may be
imposed.

For the further lnfarmn.lton ot inter-
‘Commission

ew the following-
analysis. of the California’ Bhte iaw
provisons in- question: ‘Is set

CoMmsstoN’s B'rm Ammms
SONG-BEVERLY CONSUMER WARBANTY ACT

(California Civil Code, §§ 1790-1785.7)

Article 1. General Provisions. Section 1780
names the short title of the Act. Section
T790.1 prohibits & waiver of the act's protec-
tions except as expressly provided. Section
17902 providea for the severability of the
sections. Section 1780.3 provides thet thix
act provana where the‘consuer’s ¥ighta con«
filct with - the commercial code. -Section
1700.4 provides for the cumulative effect of
the act’s remedial provisions.

The above five provisioris are un-
affected by the Warranty Act since they
are general provisions which do not im-
pose duties or obligations on warrantors
Or consumers.

Artwle 2. Definitions. Sectlon 1701 defines
terms such as “buyer”, “manufacturer”,
“distributor”,
“consumables.”

These terms involve definitional pro-
visions which are unaffected by the War-
ranty Act.,

Section 1781.1 defines “implied warran-

Subsection (a) defines the implied war-
ranty of merchantability and Subsection (b)
the implied warranty of fitness. Subsection
(¢) provides that the duration of an implled
warranty shall be coextensive with an ex-
press - warranty, provided it is reasonable;
however, such implied warranty must have
& duration of 60 days at & minimum and one
year as a maximum.

Ag defined by sectfon 101(7) of the
Warranty Act, the term “implied war-
ranty” means “an implied warranty aris-
ing under state law (as modified by sec-
tions 108* and 104¢a) *) in connection
with the sale by & supplier of a consumer
product.” Stafi’s view i3 that the lan-
guage of Section 101(7) stating that
implied warranties “arise” under state
iaw is evidence of Congressional intent
to allow state law to govern creation and
duration of implied warranties.! The fact

sSection 108(a) of the Warranty Act pro-
hibits suppliers from disclaiming or modi-

fying impled warranties, except as specified
in § 108(b). This section provides that “im-
plied warranties msy be limtted in duration
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the key Warranty Aot provuons
ting limitation of implied warran

as to duration are direoted h “su.p-
" (Section 108(a))- and - “warran-
» (Section .104(a) (2)) rather than
buttresses this position. Addition-
ally, it 13 suggested. that if Congress had
wanted to affect the duration of implied
warranties created under ntate law ac
would have done so_ ex|

Egg

g

]

subucuon 1101.1(«!) provides far a cause
of eaction for damages for breach of implted
warranties by a buyer or consumer injured
thereby. .

This state mvlslon 18 not a require-
ment which relates to labeling or dis-
closure with respect to written warran-
ties, or performance thereunder; nor is it
wnhmthempeotmappucablerequire-
ment of sections 1032, 103, o> 104 since it
does not relate to standards concerning
written warranty disclosures, designa-

to the duration of a written warranty of
reasonable duration if such iimitation is con-
scionable and is set forth in clear and un-
mistakable language and prominently dis-

on the face of the warranty.” Finally,
§ 108(c) states: “A disclaimer, modification,
or lmfitation made in violation of this sec-
tion shall be inaffective for purposes of this
title and State law.”

*Section 104(s)(3) provides that a war-
rantor ofiering & “full” written warranty
under §104 of the Warranty Act may not
Hmit duration of tmplied warranties arising
in eon]unetum therewith.

Staff recognises, however, that it is at
lmt argusble that the term “arising” refers
only to the creation of implied warranties
and that duration is covered by the federal
act. Section 108(b), which permits implied
warranties to be limited in duration to the
duration of a written warranty of reasonable
duration if such limitation ia conscionable
and conspicuously disclosed, is silent as to
whom it 1 directed and thus could be ap-
plicable to states. Further, § 108(c), which is
also silent regarding to whom it is directed,
provides that limitations in violation of
§ 108 are ineffective. However, § 108(a) refers
to § 108(b) as an exception to its mandatory
requirement that suppliers may not disclaim
or modify implied warranties on consumer
products and $108(b) motes that it applles
for purposes of the Warranty Act other than
§$ 104(a) (2) where warrantors are directed
that they may not limit duration of implied
warranties in meeting the federal minimum
requirements for a “full” written warranty.
Finally, the interpretation belng rejected
would result (at least in California) in fed-
eral law continuing the duration of an im-
plied warranty which would otherwise be cut
off by state law. It is submitted that a clearer
expression of leglslative intent would be
necessary to accomplish this result.

¢ Therefore, in California a consumer prod-
uct with & two-year “'full” written warranty
may be acocmpanied by an implied warranty
of merchantability of maximum one-year
duration. However, without a clear and con-
spicuous disclosure of this limitation, such
warranty would fo be “deceptive”
wunder seciton 110(c) (2) of the Warranty Act

sinco it would tend to misiead a reasonable
- individual exercising due care,

'NOTICES

tions, or minimum content requirements.
Oonseqmﬂy.lthnotwmunthe pur-
view of section 111(¢c) of the Warranty
Act.

‘While section 110(d) of the Warranty
Act also provides for a cause of action for
& consumer who is damaged by war-
rantor failure'to comply with an-obliga-
tion under an implied warranty, no con-
fiict exists between the federal provision
and the state l1aw. Moreover, this subsec-
tion provides for a consumer cause of
action, and, according to section 111(b)
(1) of the Wmnnty Act, nothing in the
Act “shall invalidate or restrict any right
or remedy of any consumer under State
law.” This provision, therefore, is not af-
fected by the Warranty Act.

Sectlon 1791.2 defines “‘express warranty.”
Section 1701.3 defines “as is” or “with all
faults”.

These two definitions do not create any
substantive rights or duties and, there-
fore, are not within the scope of section
111(c), nor are they affected by any.other
provision of the Warranty Act.

Article 3. Sale Warranties. The first six
sections of this article provide that war-
ranties of merchantability and fitness for
a particular purpose attach to goods in
consumer sales and define the circum-
stances under which these warranties
may be disclaimed.

Section 1792 provides that unless dis-
clalmed in the manner preseribed, a manu-
facturer's implied warranty of merchants
abiiity accompanies every sale or consign-
ment for sale of consumer goods at retall,

Bection* 1782.1 provides that where ap-
plicable the sald or consignment is also ace
companiad by the manufacturer's implied
warranty of fitness.

Section 1702.2 provides that where applica-~
ble an implied warranty of fitness from the
retaller accompanies such sale or consign-
ment.,

The provisions of state law concerning
the creation of implied warranties are
unaffected by the Warranty Act because
the Act makes clear that implied war-
rantgies are created by operation of state
law.

8ectlon 1792.3 provides that these implied
warranties may not be walved except when
& consumer product 18 sold “as is" or “with
all fauits”, and all other provisions of the
chapter ave strictly compiled with.

Section 1792.4 provides that the disclaimer
will not be effective unless there is a con-
spicuous writing attached to the gooda clearly
informing the buyer, prior to sale, in simple
and concise language: (1) that the goods are
being sold on an “as is” or “with all faults”
basis; (2) that the entire risk as to quality
and performatice of the goods is with the
buyer; and, (3) that should the goods prove
defective, the buyer alone assumes the entire
costs of all necessary servicing and repalr.

Bection 1702.5 states that if the require~
ments are met as to “as is” sales there can
be a walver of implied warranties.

¢ See, section 101(7) of the Warranty Act,
and the discuseion of § 1791.1 of the Song-
Beverly Consumer Warranty Act (herein-
after “Song-Boverly Act”), supra.
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8ince the purpose of these provisjons
is to provide for the sale of consumer
goods without any warranty, express or
implied, they do not relate to written
warranties and -are therefore outside the
scope of section 111(¢c) of the Warranty
Act, These sections could, however, be
affected in the future by regulations
promulgated by the Commission under
section 108(b) of the Warranty Act. That
section provides that the .Commission
“may require ‘disclosure that a used
motor vehicle is sold without any war-
ranty and specify the form and content
of such disclosure.” * At the present time,
however, the state law is unaffected by
the Warranty Act.

Section 1793 provides that nothing shalt
affact the right of a manufacturer, distribu-
tor, or retailer to make express warranties;
however, the maker of express warrantles
may not limit, modify or disclaim implied
warranties as to consumer goods,

The fivst part of this provision is per-
missive and consistent with the War-
ranty Aet. The second portion is iden-
tical to one of the federal minimum
standards for a written warranty under
the Warranty Act and not thereby affect-
ed. With respect to written warranties
whicli fail to meet these federal mini-
mu:n requirements and which attempt
to limit duration of implied warranties
under section 108¢b}, the state provision
creates a consumer right preserved by
operation of section 111(b)(1) of the
Warranty Act® Consequently, this state
provision is unaffected by the Warranty
Act.

Bection 1783.1 requires certain disclosures
in making express warranties.

Subsection (a) requires that the language
used be readily understood and that the
warrantor be clenrly identified.

Subsection (b) provides that a warrantor
who maintains service or repair facilities in
California shall: (1) give the buyer a st
of each such repair facflity with its name
and address; or, (2) give the name, address
and telephone number of 2 repalr facility
central directory within the state or toll
free number; or, (3) maintain at the sellor's
premises a list of authorized service facilities.
(In the latter instance, it shall be the duty
of the seller to provide the name,.address and
telephone number of the nearest repnir fa-
cility upon request.)

Section 102 of the Watranty Act man-
dates Commission promulgation of rules
requiring full discosure of written war-
ranty terms and conditions, Commission
rules dealing with disclosure of written
consumer product warranty terms and
conditions, and implementing section 102
have been recently promulgated.! These

? The Commission recently proposed a rule
implementing section 108(b) of the War-
ranty Act. See, 41 F.R. 1080 (Jan. 6, 1978).

2§ 111(b) (1) of the Warranty Act states
“Nothing in the Act shall invalidate or re-
strict any right or remedy of any consumer
under State law,”

* See, 40 PR 60188 (Dec. 31, 1075), 16 CFR
Parts 701, 702.
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rules become effective December 31,
1976."

By operation of section 111(c) -of the
Warranty Act. the state disclosure pro-
visions of §1793.1(b * will be rendered
inapplicable to written warranties com-
piring with the federal requirements,
when effective, since they are not iden-
tical to these nents.  Under
section 111(¢)(2), however, these state
provisions may be subject to exami-
nation in a Commission rulemaking pro-
ceeding pursuant to section 109 of the
Warranty Act. If the Commission deter-
mines that the state provisions afford
grealer protection to consumers than the
requirements of the Warranty Act and
that they do not unduly burden inter-
state commerce, these requirements will
be applicable as long as they are effec-
tively enforced. In view of the above dis-
cussion. staff recommends commence-
ment of such a rulemaking proceeding.

Section 1793.2. Bubsection (a) provides
that a manufacturer who sells consumer
goods with an express warranty shall either
maintain sufiicient service and repair facili-
ties in California to carry out the terms of
such warranties or be subjoct to the provi-
sions of § 1703.8.12

Subrection (b) provides that service or
repuir necessary to conform the goods to ex-
prss warranties must be commenced within
A reasonable time and (unless the buyer
agrees in writing to the contrary) must be
completed within 30 days (unless delays
are beyond the control of the manufacturer).

Subsection (¢) provides for return of non-
conforming goods by the buyer, except that
If the size. weight or method of attachment
or instaliation of a product is such that de-
itvery to the manufacturer or seller cannot
reasonably be lished, the buyer may
notify the manufacturer or its nearest ro-
pair facility and the manufacturer i re-
quired to pick up the goods for service and
repalr or arrange for transportation, at its
expense.

Subsection (d) provides for repiacement
or refund tless the amount attributable to
use) itf the manufacturer cannot repair or
service the goods to conform with the ap-
piicable express warranties.

This section imposes certein statutory
duties and performance requirements,
enumerated in (b), (c). and (d), on
manufacturers selling consumer goods
with an express warianty with regard
to maintenance of service and repair fa-
cilities in California. While these pro-
visions arguably set forth requirements
within the scope of section 104 of the

~ These rules will not take effect until one
vear after their promulgation in order to
aliow ample time for warrantors and other
affected persons {0 revise written warranties,
packagtins and related materials and to allow
the Commission time in which to promul-
gate related regulations under the Warranty
Act. The period between the promulgstion
and the etfective date of these rules will aiso
permit the Commisston to conduct hearings
‘o state applicatlons concerning future ap-
piicability of state warranty provisions under
~ection 111¢e)(3) of the Warranty Act.

- The substance of paragraph (a) of this
section is identical to requirements of sec-
r:on 102¢(a) of the Warranty Act and rules
;mplementtng such section. (16 CFR 701.3
tar ).

- See. the discussion at p. 13, infra.

NOTICES

Warranty Act, it is unnecessary to con-
sider the effect of § 111(c) on these pro-
visions since they also create, in con-
Junction with section 1794, consumer

rights and remedies within the meaning,

of section 111(M (1) of the Warranty
Act.” As a result, the state provisions
in question remain unaffected by the
Warranty Act.*

Section 17903.3 provides that it a manufac-
turer of consumer goods, for which an ex-
press warranty is given, does not provide
service or repair facllities within the state
pursuant to § 1793.2, the buyer may: (a) re-
turn the goods to the rotall seller for ropair,
replacement, or refund, at the retailer's op-
tion, or, (b) return the goods to any retail
seller within the state who sells like goods
of the same manufacturer for replacemont or
refund. at the retailer's option. This section
also provides in suhsection (c) that it the
huyer i3 unablc to return the goods hoonuse
of size, weight or nethod of attachment or
installation. the huyer shall give notice to
the retaller who shail, at his expense, repair
the goods at the buyer's residence or pick up
the goods (or arrange for transportation of
the goods to his place of business).

Section 1793.4 provides that where a manu-
fagturer is subject to the provisions of
§ 1703.3 (bocause service and ropair facilities
are not matntained [ California) such serve
ice and repair muat be commenced within a
reasonable time and, unlesa the buyer agrees
otherwise in writing, goods conforming to
the applicable express warrantios shall be
tendered within J0 days.

Section 1793.8 requires that manufacturers
who make express warranties but who do
not provide the required service and ropalr
tacilties within the state shall be liable for
coats and expenses to any retatier who is
requirad tnder the provisions of this act to
honor the manufacturer's warranties.

Section 1793.3 (providing for return of
nonconforming goods of manufacturers
failing to provide minimum service or re-
pair facilities within the state) must be
read together with section 1783.4 (re-

quiring tender of conforming goods with-

1 By virtue of sectton 1784 of California‘s
Song-Beverly Act. a buyer of consumer goods
injured by a willtul violation of the require-
ments enumerated in § 1783.2 may bring an
action for recovery of treble damages and
attorney fees.

i See note 8, supra for the text of thia
provision which preserves consumer rights
and remedies under state law. If these re-
quirements were rendered inapplicable, ob-
viously the consumer rights and remedies
contained therein would be invalidated or
restricted.’

It may be noted here that there are no
express provistons for state enforcement of
efther the Song-Beverly Act or the Callfornia
mobile home warranty sections infra, ale
though It has heen suggested that these
statutes are nevertheless enforceable under
other provisions of the Californta Civil Code
(c.g.. section 3369, the state’s undair trade
practices act, or, with respect to the mobile
home law, the licensing authority) by state
action. Such attthority has never been con-
firmed #n a reported cotrt deciston, however.

“ While the rights and remedies of cof~
sumers under such state law may not be
identical to, nor he in every respect as great
as, the rights and remedies provided under
the Warranty Act, the two are separate and
distinet, and the effect of section 111(b) (1)
of the Warranty Act is to preserve for the
consumer the alternate right or remedy
under state law.

in 30 days) and section 1783.6 (holding
the manufacturer liable to the retail
seller for expenses incurred in honoring
the manufacturer'’s warranties). These
three seotions create a statutory scheme
to ensure that manufacturer's warranties
are honored by out-of-state sellers not
maintaining sufficient service or repair
facilities in California. These sections
establish performance obligations upon
the retailer to repair, replace of refund,
and impose a duty to reimburse on the
manufacturer-warrentor. These sections
constitute consumer rights and remedies
since, by virtue of section 1784 of the
Song-Beverly Act, a buyer of consumer
goods injured by a wiilful violation of
these provisions may bring an action for
recovery of treble damages and attorney
fees. Although these obligations arguably
constitute warranty performance re-
quirements within the scope of section
104, they come within the limitation of
gection 111 ()" dnd remain unaf-
fected by the Warranty Act.

Sectlon 1703.38. Subsection (a) provides
that where the retail anle of soft goods op-con-
aumables is accompanied by an oxpress wars
ranty and the items do not conform to the
warranty, tho buyer may return the goods
within 30 ‘sys (or greater time if provided
in the warranty).

Subseotion (b) provides that when such
goods are roturned the retailer shall replace’
the nonconforming goods where the manus
facturer has directed replacement in the
warranty or, where there is no such direc-
tion, the retailer may (at his option) replace
the nonconforming goods or reimburse the
buyer. (Section 1783.8 provides for retailer
reimbursement for thess expenses.)

These obligations also constitute con-
sumer rights and remedies since, by vir-
tue of section 1704 of the Song-Beverly
Act, a buyer of consumer. goods injured
by a willful violation of these provisions
may bring an action for recovery of treble
damages and attorney fees, Although
these obligations arguably constitute
warranty performance requirements
within the scope of section 104, they come
within the limitation of section 111(b)
(1) and remain unaffacted by the War-
ranty Act.

Section 1704 states that a consumer ine-
jured by a wiliful violation of these provi

sions may maintain a treble damoge action
and recover attorney fees.

This state provision is not a require-
ment which relates to labeling or dis-
closure with respect to written warran-
ties or performance thereunder; nor is it
within the scope of an applicable re-
quirement of sections 102, 103 or 104
since it does not relate to atandards con-
cerning written warranty disclosures,
designations, or minimum content re-
quirements. Consequently, it {s nét within
the purview of section 111(e) of the
Warranty Act.

While section 110(d) of the Warranty
Act provides for a cause of action for &
consumer who is damaged by the ware
rantor's fallure to comply with an obili-

11 See n. 8, supra for the text of this provi=
sion.
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the manner and form in which the terns
and conditions of service contracis shall
bo fully, clearly and conspicuoulsy
disclogsed.™

'mmmmmn;mnmul-
peoposed, edoption of such & rule
eould well affect § 17944 of the Song-Beverly
Aet, theredy requiring a future Commission
determination in this regard.

NOTVICES

ther provides for Commission oversight
of such procedures.” The state provision

state and federal provisions, the state
provision remains unaffected thereby.
Section 1785 provides that if express war-

ranties are made by porsons other than the
manufecturer, the obligation of that person

This provision merely incorporates by
reference obligations and duties imposed
upon manufacturers in other sections.
‘The persons affected by this provision
would, however, be subject to such other
state provisions of the Song-Beverly Act
only to the extent that they are not at-
fected by the Warranty Act, as described
in this memorandum.

Section 1708.1 pro:'u:; J:: .l:‘omptl'on
the requivemen a0t for equip-
heating, or c’ﬁ
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1708.8. Subsection (a) tolls the

Arran for implied and express war-
ranties during the time the product is being
sepaired if the product selis for ¢80 or

Oul!uctlon (b) defines “manufacturer”
(for pusposes of this section) to include jta
service or repalr faciifty.

Section 102(b)(8) of the Warranty
Act provides that the Commission may

i
EH

product by reason of faflure of the prod-

»The Commission recently promulgated &
rule implementing section 110 of the War-
ranty Act. Sce, 40 PR 80190 (Dec. 31, 1978),
16 CPFR Part 703.

= While this provision exempis certhin
products from the requirements of state law,
it should be emphasised it exempts Do one
from complying with the Warranty Act,

i State law creating an iiapiied warranty
may set limits on duration. See, section 101
(7) of the Warranty Act, and the discussion
of § 1791.1 of the Song-Beverly Act, supra.

, dogs not relats to standards
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uct to conform with the written war-
ranty or by reason of the fajlure of the
warrantor * * ¢ {0 carry out such war-
ranty within the period specified in the
woarranty. * * *” Such rules have not
been promulgated under this section as
yet, however, and since there is cur-
vently no conflict between the Warranty
Act and § 1795.6, this provision remains
unaflected by the Warranty Act.

Bubsection (¢) requires that sellers of
oconsumer goods selling for §800 or more pro-
vide & recoipt showing the date of purchess
by the buyer. This provision also requires
that manufacturers or sellers performing
warranty work “provide to the buyer a work
order or roceipt with the dats of return and
elther the date the buyer was notified that
tho goods were repaired or aerviced or, where
applicable, the date the goods were shipped
or delivered to the buyer.”

This state provision is not a require-
ment which relates to labeling or dis-
closure with respect to written warran-
Vithin the 400p0 of o5 KpBLOARLs Fequire:

] re-
ment of sections 1032, ':'8a or 104':&00 it

ming
written warranty disclosures, designe-
tions, or minimum oontent requirements,
Conssquently, it i not within the pur-
view of section 111(c), nor is it otherwise

affected by the Warranty Act.

Section 1798.7 provides for hp tolling of
the period 4 which $he manufacturer
is Mable ¢ the seller in the case of n manu-
facturer’s warrahity.

This state provision is also not within
the purview of ssction 111(c) of the War-
ranty Act, nor s it affected by any other

jon of that Act.

MOBILE HOME WARRANTY PROVISIONS
{California Civil Code, §§ 1797=1767.5)

These provisions establish a statutory
warranty for all mobile homes sold by
licensed , and also provide for
terms and disclosures required in such
WAITANtY,

Section 1797 provides that all new mobile
homos soid by a dealer licensed by the De-
partment of Motor Vehicles Do covered by &
warranty, the minimum requirements of
which are set forth m-uwr.

Section 1707.1 defines a home.”

Section 17073 tha$ the required
warranty appiies to the manufacturer as well
as to the dealer,

Section 17073 provides that the warranty
Do set forth in a Ate written doocument
entitled “Mobile Warranty” and be
delivered to the buyer at the time the oon-
tract for eale s aigned, and that such war-
ranty must contain the following terms:

{s) that the mobile home is free from any
substantial defects in material or workman-

ship;

(b) that the manufacturer or dealer or
both shall take the sppropriste corrective
sction st the site of the mobile home in
instances of substantisl defects in materals
or workmanship which become evident with-

or Or his transferee gives written notice of
such defects to the manufacturer or dealer at
their business address not more than one
year and ten days after date of deiivery;

(o) that the manufacturer and dealer shail
Do jointly and severally labdble under the
warranty; -
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«dt that the address and telephone num-
ber where to mail or deliver writton notices of
defects be set forth in the document;

1e) that the one-yoar warranty t‘orlod ap-
plles to structures, plumbing, heoating, elec~
trical systems and all appliances and other
equipment tustalled and included therein by
the manufacturer or dealer; and,

() that the primary responsibility for ape
propriate corrective action under tho war-
ranty rests with the dealer and manufac-
turer. and the buyer should report all come
plaints to these parties initially, even though
the manufacturers of any or all appliances
may also {ssue their own separate warrantiea.

Section 17974 provides that the remedies
under the chapter are cumulative and may
not be waived.

Nothing in the Warranty Act prohibits
a state from requiring that there be a
warranty on a particular consumer prod-
uct. Purther, a state may set the duration
of such statutory warranty. Also, states
may mandate substantive terms if they
.are not requirements relating to per-
formance under & written warranty.
within the scope of a requirement under
section 104 of the Warranty Act (or if
they are identical to such requirements).
Pinally, a state may require disclosure of
such requirements in & written warranty
if they are also items required to be dis-
closed under the provisions of 16 CFR
Parts 701-702, the rules implementing
section 102 of the Warranty Act.

The mandatory terms contained in
3 1797.3 paragraphs (b), (¢) and () of
the California statute set forth require-
ments under a written warranty within
the scope of section 104 of the Warranty
Act.® By operation of section 111(c) of
the Warranty Act these state require-
ments may be rendered inapplicable to
written warranties in compliance with
federal requirements, if not identical
therewith, except to the extent they
provide for consumer rights and rem-
edies.® Since the substance of these
provisions is identical to requirements
contained in section 104(a)(1) of the
Warranty Act, however, they are un-
affected thereby.™

22 Paragraphs (a) and (e) are not within
the scope of the language of § 111(c) because
state law may provide for the creation of a
statutory warranty and set its duration.
Paragraph (d) is strictly a disclosure pro-
vision and the effect of the Warranty Act on
this section is discussed infra.

= gection 111(b) (1), an exception to sec-
tion 111(c), states: “Nothing in this title
shall invalidate or restrict any right or rem-
edy of any consumer under State Iaw or
any other Federal law.” Under California
law s mobile home buyer has a right to the
above described statutory warranty. The
Warranty Act preserves this right. State en-
forcement, however, i3 subject to the rules
set out in section 11i(c) of the Warranty
Act.

= While no time provision for commenecing

and compieting required “corrective action”
13 specified, the underlying law of contracts
is that such obligations will be fully per-
formed within a reasonable time. See, U.C.C.
section 2-309(1). Also, the notification pro-
visions of (b) and (f) are con-
sistent with section 104(b) (1) in that they
do not impose any duty other thar notifica~
tion as & condition for securing remedy un-
der the warranty.

NOTICES

The state provision also sets forth dis-
tlosure duties and obligations. Section
102 of the Warranty Aot mandates Com-
mission promulgation of rules requiring
full disclosure of written warranty terms
and conditions and rules dealing with
this subject were recently promulgated.®
By operation of section 111(¢) of the
Warranty Act, the state disclosure pro-
visions of the California law would be
rendered inapplicable to written war-
ranties complying with Federal require-
ments, when effective,® {f not identical
to these requirements. However, the
terms required to be contained in a writ-
ten warranty under ‘the California
statute are, with one exception, also
items required to be disclosed by the rules
implementing section 102" and so they
would not be affected by the Warranty
Act.® The exception is the requirement
in term (d) that the warranty contain
the telephone numbers of the dealer and
manufacturer where notices of defects
may be given. 16 CFR Part 701 imple-
ments section 102 of the Warranty Act
and section 701.3(a) (6) thereof does not
mandate disclosure of telephone num-
bers in a written warranty, it merely
makes such disclosure optional.

Finally, the state provision that the
warranty be set forth in a separate writ-
ten document entitled “Mobile Home
Warranty” comes within the scope. of
section 103 of the Warranty Act. Sec-
tion 103 provides that a written warran-
ty on a consumer product must be desig-
nated either “full” or “limited” war-
ranty, and any writien warranty not
satisfying the federal minimum require-
ments for a “full” written warranty (as
set forth in section 104) must be desig-
nated a “limited warranty.” By opera-
tion of section 111(c) of the Warranty
Act the California written warranty des-
ignation requirement would not be ap-
plicable to a written warranty designated

“full” or “limited” in accordance with

% See, 40 FR 60168 (Dec. 31, 1078) 168 CFR
Parts 701, 702.

= The rules become effective December 31,
1976.

nTerms (a) and (o) of the California
statute relate to warranty coverage, Disclo-
sure of such information is also required by
the terms of section 701.3(a)(2) of the
section 102 Warranty Act rules, Terms (b)
and (f) of the California statute concern
what action the warrantors will take where
there is° & breach; section 701.3(a)(8) of
the Warranty Act rules require disclosure
of this information. Term (o) of the Cali-
fornis statute deals with duration of the
warranty and this is covered by Warranty
Act rule gection 701.3(a) (4). Finally, terms
(b), (c), (d) and (f) provide for the identi-
fication of the responsible parties er the
written warranty and the procedure to be fol-
lowed to secure corrective action; disclosure
of this information should be required by
Warranty Act rule section 701.3(a)(8).

= Warrantors, of course, would also have
to disclose the additional items mot man-
dated by the Californis statuts but never=
theless required to be disclosed by regula-
tions under the Warranty Act (16 CFR Parts
701-702),

the requirements of section 103 of the
Warranty Act.” )
Therefore, by operation of section 111
(c) of the Warranty Act the “Mobile
Home Warranty” designation require-
ment of section 1797.3 and the require-
ment in that section in term (d) that
the warranty contain the telephone num-
bers of the dealer ahd manufacturer
where notices of defects may be given
will be rendered inapplicable to writ-
ten warranties complying with federal
requirements since they are not identi-
cal to such requirements. Under section
111(c) (3), however, these state provi-
sions may be subject to examination in
a Commission rulemaking proceeding
pursuant to section 100 of the Warran-
ty Act. If the Commission determines

that the state provisions afford greater

protection to consumers than the re-
quirements of the Warranty Act and do
not unduly burden interstate commerce,
these requirements will be applicable as
long as they are effectively enforced. In
view of the above discussion, staff rec-
ommends commencement of such a rule-
making proceeding.

Sootion 17978 requires dealers to post
signa announcing the existence of the war-
ranty and the avallability of sample copies.

This is a requirement within the scope
of section 102(b) (1) (A) of the Warranty
Act which provision authorizes the
Commission to presoribe rules “requiring
that the terms of any written warranty
on a consumer product be made avallable
to the consumer -(or prospective con-
sumer) prior to the sale of the product to
him.” A rule implementing this provision
was recently promulgated by the Com-
mission and becomes effective Decem-
ber 31, 1976.”

By operation of section 111(c) of the
Warranty Act, the state disclosure pro-
visions of §1797.6 will be rendered in-
applicable to written warrantiex com-
plying with the federal requirements,
when effective, since they are not iden-
tical to these requirements. Under section
111(e) (2) however, these state provi-
sions may be subject to examination in
& Commission rulemaking proceeding
pursuant to section 109 of the Warranty
Act. If the Commission determines that

the state provisions afford greater pro-

tection to consumers than the require-
ments of the Warranty Act and do not
unduly burden interstate commerce,
these requirements will be applicable as
long as they are effectively enforced. In
view of the above discussion, staff rec-
ommends commencement of such a rule-
making proceeding. ;

® As written, the required Callfornia writ-
ten warranty would have to be designated a
“limited” warranty unless it also included
all of the minimum requirements for & “full”
federal warranty contained in section 104 of
the Warrantly Act.

® See, 40 FR 60189 (Dec. 31, 1078), 16 CFR
Part 702.
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AUT0 WARRANTY PROVISIONS

(California Health and Safety Code,
§4 39186, 301567; Cali!ornla Vehicle
Code, §§ 9975, 34715)

Bection 30156 provides that the manufac-
turer of each motor vehicle and motor ve-
hicle shall warrant to purchasers that
itis , built and equipped to conform
at the time of sale with California’s emission
standards and that each motor vehicle or
motor vehicle engine is free from defects
in materials and workmanship which could
causs such motor vehicle or motor vehicle
engine to fall to conform with applicable
regulations for its “useful life” as defined
ia the next section (§ 39157).

Section 0075 requires that, notwithstand-
ing any limitation in any warranty relating
t0 & motor vehicle, & manufacturer who no-
tifics a motor vehxicle owner of & safety defect
must correct that defeot without charge to

the customer.

Section 34710 requires an automobile man-
wufacturer to warrant that the automobile s
ogquipped with an appropriate energy-absorp-
tion system 80 that it can be driven directly
into s standard test barrier at five miles per
hour without sustaining
to the front or rear of the vehiocle.

These state provisions are not require-
disclosure

ments relating to labeling or
vuhmpeettomtuwmtiuor

of uetlon 111(¢), nor are
wothenﬂu aﬂectedbytheWammt.y

ocomplete or return the form. This protec-
tion can be waived by the buyer in writing,

Under section 2801, a manufacturer’s

consumer right remedy within
meanlnsohectlonln(b)(l)“mvro-

vislon is therefore unaffected by the
operation of section 111(¢) of the War-
ranty Act, nor s it otherwise affected by
that Act.

Issued: July 9, 1976.
By direction of the Commission.

James A. Topiw,
Acting Secretary.
{PR Doc.76-19865 Piled 7-8-76;8:46 am}

© See D 8, supra for the text of this provi-
(1)

NOTICES

INTERNATIONAL TRADE
COMMISSION

1337-TA-20)
CERTAIN BISMUTH MOLYBDATE
ALYSTS

Notice and Order Commlng Procedure or
Commission Actlon

Notice is hereby given that—

(1) ‘The Commission, in its Notice and
Order published on June 16, 1876 (41
FR 24460), set July 13, 1976, as the date
for oral argument concerning the prestd-
ing officer's Recommendation to termi-
nate this investigation.

(2) Pursuant to the stipulation filed
by the parties to this investigation (M.
20-8), which supercedes complainant's
motion to control oral argument (M. 20~
7, the time and date for the oral argu-
ment concerning the presiding officer's
Recommendation are set for 10 a.m,,
e.ds$., on July 19, 1976, in the Commis-
sion’s Hearing Room, U.8. International
Trade Commission Building, 701 E Street
NW., Washington, D.C. 20436.

By order of the Commission:
Issued: July 2, 1976,

KENNETI! R. MASON,
Secretary.

{PR Do0.76-19'i868 Filed 7-8-76:8:45 am)

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

[Notlce 76-62)
JAPAN ENGINEERING DEVELOPMENT CO.
intent To Grant Foreign Exclusive Patent
License

In accordance with the NASA Foreign
Licensing Regulations, 14 CFR 1245.408
(e), the National Aeronautics and Space
Administration announces its intention
to grant to the Japan Engineering De-
velopment Company, Tokyo, Japan, an
exclusive patent license in Japan for the
four NASA owned inventions covered by
the Japanese counterparts of: (3) US.
Application for Patent Serial No. 652,948
for “Liquid-Cooled Brassier”, filed by
NASA on January 27, 1976; and (2) U.S.
Application for Patent Serial No. 851,007
for “Optical Conversion Method”, filed
by NASA on January 21, 1976. Copies of
the above U.S, Patent Applications can
be purchased from the National Techni-
cal Information Service, Springfield, Vir-
ginia, 22161, at a cost of $3.75 a copy. In-
terested parties should submit written

inquiries or comments within 60 days to
the Assistant General Counsel for Patent
Matters, Code GP, National Aeronautics
and Space Administration, Washington,
D.C., 205486.
Dated: June 28, 1976.
8. Ne1L. HOSENBALL,
General Counsel.
IFR Doc.76-19471 Filed 7-8-76:98: 46 am)
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NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

[Notice 76-64)

NASA RESEARCH AND TECHNOLOGY AD-
VISORY COUNCIL; PANEL ON AVIATION
SAFETY AND_OPERATING SYSTEMS;
SUBCOMMITTEE ON AVIATION SAFETY
REPORTING SYSTEM

Meeting

The NASA Research and Technology
Advisory Council (RTAC), Subcommit-
tee on Aviation Safety Reporting System
will meet on July 28-20, 1076, at the
Ames Research Centtr, Moffett Field,
CA 84035. The meeting will be held in the
Committee Room, Administration Build-
ing. The meeting is being held at this
time to review the first quarter’s opera-
tion of the Aviation Safety Reporting
System. Members of the public will be
admitted on a first come, first served
basis up to the seating capacity of the
room which is about 25 persons. All vis-
{tors must report to the Ames Research
Center receptionist in the Administra-
tion Bullding.

‘The RTAC Subcommittee on Aviation
Safety Reporting System serves in an
advisory capacity only. The Chairman
is Mr. John H. Winant. There are 11
members. The following st sets forth
the approved agenda and schedule for
the July 28-20, 1976, meeting of the
Aviation Safety Reporting System Sub-
commitiee. For further information
please contact Mr. E, Gene Lyman, (202)

755—2880.
JULY 28, 1976

Topic

Report of tho chalrman.
Purpose: To suimmarize
activities relating to the
Aviation BSafety Report-
ing System aince the last
subcommittee meeting.

Report on the Aviation
Safety Reporting Sys-
tem. Purpose: To de-
acribe status of activi-
ties pertaining to ASRS
operation. Members will
comment on these ac-
tivities and identify
‘items requiring addi-
tional attention.

Review of ASRS reports.
Purpose: To allow mems«
bers an opportunity to
comment on information
received and topics re-

quired special aualysis.

9:80 pMecuroas aeport of Becumy QGroup.

Purpose: To review

security aspects of ASRS

and to recelve mem-

bers advice and rec-

ommendations concern=
ing ASRS security.

8:80 pA...... Review of aviation ufoty

research,

Purpose;
review ongoing nmuan
safety ressarch atudies
and to receive members
advice about thess
studies. .

$:30 am......

10:90 aMecoace
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